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PRETA  C  E. 


•  •  »■ 


The  second  edition  of  the  treatise  on  the  Law  of  Infancy 
and  Coverture  was  undertaken  by  the  author  with  the  hope 
and  in  the  expectation  that  it  might  meet  with  something 
of  the  favor  that  has  been  accorded  to  the  first  edition. 

« 

The  radical  changes  which  have  been  made  during  the  past 
lonrteen  years  in  the  laws  relating  to  the  rights  of  married 
women,  has  necessitated  the  re-writing  of  nearly  all  of  the 
original  text,  and  the  personal  examination  of  a  vast  num- 
ber of  authorities.  It  has  been  the  aim  of  the  author  to 
present  his  views  of  the  law,  as  laid  down  by  the  authori- 
ties, in  a  clear  and  concise  manner  and  to  bring  the  work, 
afi  far  as  practicable,  down  to  the  present  time.  The  work 
is  submitted  with  the  hope  that  it  may  be  found  useful 
to,  and  meet  with  the  approbation  of  the  profession. 

Fulton,  February  15,  18P2. 
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PART   I. 


LAW   OF   INFANCY. 


CHAPTER    I. 

WHO  ABB  TSrAJSnS — GENBBAL  DISABILrrEES  DCPOSBD  UPON  INFJlSTB — 
CAinsrOT  APPLY  TO  BODIBS  POLmO — ^ILLTJSTBATIOKB. 

§  1.  Man,  upon  his  entrance  into  the  world,  is  entirely  incapable 
of  protecting  himself;  and  his  natural  powers  and  faculties,  both 
physical  and  moral,  require  a  number  of  years  for  their  complete 
development.  Probably  there  is  no  creature  so  helpless  at  birth  as 
the  human  being.  The  law  has,  therefore,  wisely  imposed  upon 
man,  for  a  limited  period,  certain  disabilities,  and  endued  him  with 
certain  privileges,  which  are  implied  in  the  term  vnfa/at. 

By  the  common  law,  which  generally  prevails  in  this  country, 
no  person  acquires  fully  all  his  political  and  civil  rights  until  he 
has  completed  the  age  of  twenty-one  years,  at  which  time  his 
in&ncy  terminates.  This  rule,  however,  does  not  prevail  in  all 
systeii^  of  jurisprudence. 

By  the  civil  law  which  obtains  in  Spain  and  some  other  countries, 
emancipation  does  not  take  place  until  the  infant  is  tfwerdy-Jme. 
The  selection  of  twenty-one,  rather  than  any  other  period,  by  the 
common  law,  as  the  age  of  majority,  is  supposed  to  have  originated 
in  tlie  feudal  system,  which  regarded  the  subject  as  first  physically 
capable  at  that  age,  if  a  male,  of  doing  knight's  service,  and  folio w- 
mg  his  lord  to  the  wars ;  and  if  a  female,  not  before  of  a  suitable 
age  to  marry  any  one  upon  whom  those  duties  would  devolve. 
{Bingham  on  Infomcy^  1,  Note  1.) 
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No  period  could  be  selected  for  the  termination  of  infancy  which 
would  be  entirely  equal,  for  the  reason  that  some  persons  mature 
earlier  than  others.  But  the  law  must  prescribe  some  age  for  the 
emancipation  of  the  infant,  and  probably  twenty-one  years  is  as 
well  as  any  other.  And  it  may  be  suggested,  as  an  interesting  fact^ 
that  human  life  is  divided  into  four  periods,  each  of  which  is  a 
multiple  of  seven.  Natural  infancy  ends  at  seven  years ;  puberty 
begins  at  fourteen  years ;  legal  infancy  ends  at  twenty-one  years ; 
and  the  natural  life  of  a  man  is  three-score  years  and  ten.  {Story 
on  ContractB^  2d  ed.%  65.) 

§  2.  In  law,  a  person  is  reputed  to  be  twenty-one  years  of  age, 
on  the  opening  of  the  last  day  of  the  twenty-first  year  of  his  life, 
although,  by  the  natural  computation  of  time,  several  hours  might 
intervene  before  he  actimHi/  attains  to  the  full  age  of  twenty-one 
years.  For  example,  a  man  bom  on  the  first  day  of  February, 
1600,  after  eleven  o'clock  at  night,  was  adjudged  to  be  of  full  age 
the  second  minute  after  one  o'clock  on  the  morning  of  the  last  day 
of  January,  1621.  {Anonymous,  1  ScUk.  R.  44.)  Here  it  will  be 
observed  that  the  individual  had  not  lived  twenty-one  years  by  about 
fbrty-eight  hours ;  and  if  the  birth  were  on  the  last  second  of  one 
day,  and  the  act  on  the  first  second  of  the  preceding  day,  twenty- 
one  years  after,  then  twenty-one  years  would  be  complete,  because 
the  law  recognises  no  fraction  of  a  day,  and  it  is  the  same  whether 
a  thing  is  done  upo&  one  moment  of  a  day  or  on  another.  (1  Black. 
Oom.  464,  note  13,  hy  ChUty.  Sir  iiobert  RovxKrd^s  case,  2  SaUc.  JR. 
625.  Roe  v.  Hete&y,  3  Wilson  R.  274.  HerhertY.  TurbdU, Keble'sR. 
589.  Nichols  V.  Ramsey,  2  Mod.  R.  281.  Fitzhugh  v.  DermingUm, 
6i&.260.  SamlinY.8tevenson,4cDana^s\Ky.'\R.9^.  Statev.Ckark, 
fl  Harrmg.  [Det.]  R.  667.  Anon.  1  Raym.  R.  480.  30  Am.  Jur.  253.) 

§  8.  By  the  English  common  law,  the  period  at  which  the  per- 
son attains  to  the  ftdl  age  of  majority  is  the  same  for  both  sexes ; 
.but^  in  some  of  the  American  States,  females  are  considered  of  age 
at  eighteen.  Sudli  certainly  is  the  rule  in  Illinois,  Iowa,  Minnesota, 
Missouri,  Nebraska,  Nevada,  Ohio,  Oregon  and  Vermont.  But  in 
all,  or  nearly  all,  of  the  other  States,  both  males  and  females  are  con- 
sidered minors  until  they  attain  to  the  age  of  twenty-one  years^ 
althoi^  in  some  instances  it  is  declared  that  females  shall  be 
deemed  of  age  on  being  married.  (  Vide  the  Statutes  of  the  severd 
States,  also  Oorri^s  case,  2  EUmd^s  Oh.  R.  488.  Stwenson  v. 
WestfaU,  18  7H.  R.  209.    Kester  r.  i&ark^  19  4b.  828.     ChtM  v. 
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Jvhngton,  11  Texas  JR.  469.  White  v.  Latimer^  12  iJ.  61.  Spar- 
hawk  T.  BuelPs  Adm.  9  Vt  B.  4:1.  Yotmg  v.  Dams^  Braytan^e 
jR.  IM.) 
\y  When  the  exception  exists,  it  is  probably  upon  the  assumption 
^that  females  possess  as  much  discretion  at  eighteen  as  males  at 
twenty-one ;  and  it  is  a  fact  that  females,  as  a  general  rale,  mature 
about  three  years  earlier  than  males.  On  the  contraiy,  among  the 
ancient  Greeks  and  Romans,  women  were  never  of  age,  but  were 
subject  to  perpetual  guardianiMp,  unless  when  married,  ^'  nisi  oorir 
venissent  in  mantMn  viri  "  —  or,  in  plain  English,  except  when  they 
come  into  the  husband's  possession ;  and  when  that  perpetual  tutel- 
age wore  away  in  process  of  time,  full  age,  in  females  as  well  as 
males,  was  not  till  twenty-five  years.  (1  Blade.  Com.  464,  citing 
InsL  1,  23,  1.) 

§4.  Upon  the  genend  pinciple  that  all  laws  which  regard 
Rmjority,  minority  and  emancipation  are  personal,  the  law  of  the 
domicile  of  birth  has  been  held  to  govern  the  state  and  condition  of 
the  minor  into  whatever  country  he  may  remove,  and  that  his 
minority  ceases  at  the  period  fixed  by  such  law  for  his  majority. 
{Barrera  v.  A^^ntente,  18  MofriMe  [Zouis.]  R.  69.)  And  Judge 
Story  lays  down  the  doctrine,  as  well  maintained  by  the  most  emi- 
nent foreign  jurists,  that  a  person  who  has  attained  the  age  of 
majority  by  the  law  of  his  native  domicile  is  to  be  deemed  every- 
where the  same,  of  age ;  and,  on  the  other  hand,  that  a  person  who 
IB  in  his  minority  by  the  law  of  his  native  domicile  is  to  be  deemed 
evCTywhere  in  the  same  state  or  condition.  {Story  on  Conflict  of 
Lowe,  52,  and  amthorUies  cited.)  The  same  doctrine  has  been 
reoognixed  by  the  oM  supreme  court  of  the  State  of  New  York. 
{7%omp9on  v.  Keiohamy  8  Johns.  R.  189.)  This  does  not  neces- 
sarily conflict  with  the  rule  that,  upon  a  change  of  domicile,  the 
capacity  or  incapacity  of  the  person  is  r^ulated  by  the  law  of 
the  new  domicile;  or,  as  Po&ier  lays  it  down,  "1^  change  of 
donneile  delivers  persons  firom  the  empire  of  the  laws  of  the  place 
of  the  domicile  they  have  quitted,  and  subjects  th^n  to  those  of  the 
new  domicile  they  have  acquired.''  (^Sfe^  on  Oof^Kct  of  Lwwsy 
69.)  The  lex  loci  generally  governs  in  respect  to  the  capacity  Mid 
condition  of  the  person,  as  to  acts,  rights  and  contracts  done, 
acquired  or  made  out  of  his  native  domicile ;  but  as  to  acts  done, 
or  rights  acquired,  or  eontracts  made,  in  the  place  of  his  native 
domicile,  the  state  and  condition  of  the  person,  according  to  the  law 
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of  his  domicile,  will  generally  be  regarded  in  other  countries.  For 
example,  if  a  person  be  a  minor  bj  the  law  of  his  domicile  until  the 
age  of  twenty-five,  yet,  in  another  country,  where  twenty-one  is 
the  age  of  majority,  he  may,  on  attaining  that  age,  make,  in  snch 
other  country,  a  valid  contract  (2  Kenfs  Cam.  234,  note  a)  But 
in  the  case  supposed,  had  the  contract  been  made  in  the  place  of  his 
native  domicile,  even  at  the  age  of  twenty-four  years,  the  contract 
could  not  be  enforced  in  the  other  country  where  the  age  of 
majority  was  at  twenty-one.  The  ^neral  rule  as  to  contracts  is, 
that  the  l^x  loci  contractus  governs  as  to  the  nature,  validity,  con- 
struction and  effect  of  the  contract,  and  the  lex  fori  as  to  the 
remedy.  When  the  provisions  of  the  law  render  the  contract  void 
or  terminated  in  any  way,  the  lex  loci  always  applies.  (  Vide  Garet 
V.  Frcmk,  86  Bw^.  R.  328.) 

§  5.  The  incidents,  however,  which  the  law  has  attached  to  infants 
in  their  natural  capacity  do  not  extend  to  them  in  the  exercise  of 
corporate  or  political  functions,  as  imbecility  and  inexperience  are 
not  supposed  to  form  a  part  of  those  abstract  existences  which  are 
constituted  for  the  mere  performance  of  public  service,  and  so  far  as 
that  is  concerned  the  natural  properties  of  the  infant  merge  in  his 
political  capacity,  '^  to  which  age  is  neither  material  nor  imputable." 
{Bra.  Age,)  Therefore,  as  has  been  well  said,  if  the  King,  within 
age,  consent  to  an  act  of  parliament,  or  make  any  lease  or  grant,  he 
is  bound  presently,  and  cannot  after  avoid  them,  either  during  his 
minority  or  when  he  comes  of  full  age,  for  the  King,  as  a  body 
politic,  cannot  be  a  minor.  {Bing.  on  Irf.  8,  cmd  caeee  there 
cited,) 

So  it  has  been  adjudicated  that  an  infant  may  be  a  mayor,  and 

on  the  same  principle  the  acts  by  the  mayor  and  commonalty  can- 
not be  avoided  by  reason  of  the  nonage  of  the  mayor.  (Cro,  Car, 
556.)  And  if  a  parson,  improperly  admitted  under  age,  make  a 
lejuae  with  the  due  requisites,  it  will  be  binding  on  his  successor ; 
if>r  the  parson  made  the  lease  in  his  capacity  of  corporation  sole. 
( ffro.  Age.  Bing.  on  Inf.  4.)  On  the  same  principle,  the  acts  of 
nd  public  officer  can  be  repudiated  or  avoided  by  reason  of  the  non- 
age of  the  incumbents,  although  there  are  certain  offices,  as  we  shall 
p^'esently  see,  which  a  minor  cannot  properly  hold. 

§  6.  There  are  some  general  disabilities  imposed  on  an  infant,  for 
the  iiecurity  of  others.  He  is  considered  incapable  of  holding  or 
exercising  any  office  which  relates  to  the  administration  of  justice, 
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thongh  he  may  exercise  those  offices  that  require  only  skill  and  dili- 
gence ;  thns  in  England  an  infant  cannot  sit  in  the  house  of  lords,* 
or  be  elected  a  member  of  the  house  of  commons,  or  be  a  judge, 
juror  or  bail  {Hob,  325.  Cro.  Eliz,  637.  Jenk.  319.)  Neither 
can  an  infant  in  England  be  a  common  informer,  nor  a  sherifPs 
officer.  {Jlaggn  v.  Ellis,  BuUer's  N.  P,  196.  3  Steph.  N.  P,  2059. 
Cuckson  V.  Winter,  17  Eng,  C,  Z.  R.  306.)  Nor  can  he  be  legally 
appointed  clerk  of  a  court  of  requests,  when  it  is  a  part  of  the 
duties  of  that  officer  to  receive  the  money  of  suitors.  {Cla/ridge  v. 
Evdynj  7  Eng,  C.  Z.  R.  32.)  Neither  can  an  infant  exercise  the 
office  of  burgess  of  a  borough  or  town.  {Bex  v.  White,  2  Seko. 
N.  P.  1068,  n.)  And  in  Connecticut  an  infant  cannot  serve  a  writ 
as  an  indifferent  person  {Tyler  v.  Tyler,  2  Roots  R.  519),  though 
in  New  Hampshire  it  has  been  held  that  he  may  be  legally  deputed 
by  the  sheriff  to  serve  and  return  a  particular  writ  of  attachment. 
(Morse  v.  Graves,  3  Jf.  H.  R.  408.) 

In  the  State  of  New  York  it  is  provided  by  statute  that  no  person 
shall  be  capable  of  holding  a  civil  office,  who,  at  the  time  of  his 
election  or  appointment,  shall  not  have  attained  the  age  of  twenty- 
one  years.  (1  R.  8.  part  1,  ch.  5,  tit.  6,  §  1.  1  Stat,  at  Large,  106. 
People  V.  Dean,  3  Wmd.  R.  438.  Green  v.  Burke,  23  il.  490.) 
In  the  State  of  Rhode  Island,  infants  are  expressly  prohibited  from 
holding  a  public  office  by  the  constitution  of  the  commonwealth. 
{Stale  Const  art.  9,  §  1,  and  art.  2,  §  1.)  And  this  is  the  law  in 
Tennessee  {Code  of  1871,  §  748),  and  in  nearly  or  quite  all  of  the 
American  States,  and  of  the  Federal  Government,  although  in  some 
few  instances  minors  have  held  high  and  responsible  offices  by 
federal  appointment. 

For  example,  Stevens  T.  Mason  was  appointed  by  President 


*  In  ABdent  timM,  mlnon  appear  freqaently  to  have  taken  apon  themselTes  to  sit  in  Parlia- 
neat.  It  appears  by  a  tpeeeh  of  Waller,  rvported  by  Oray  in  hie  Debatee,  that  the  poet  sat  in 
PuUiaunt  when  he  was  bat  sixteen  years  of  age ;  and  in  Newton*s  Fragmenta  Regalia,  there  ^ 
ba  psi^ssge  sCadng  that  ^*aboat  the  10th  of  James  I,  there  were  aocoants  taken  of  forty  meinbeft 
BotaboTff  twenty  years  of  age,  and  some  not  exceeding  sixteen."  It  is  also  stated  in  Gfay^s 
Debscea,  that  Lord  Torrington,  son  of  the  Dake  of  Albemarle,  was  bat  foarteen  year»  of  aga  at 
the  tfne  when  he  took  part  In  a  debate,  as  member  of  the  Honse  of  Commons.  {Macphenom  on 
/Voste,  449.  note  t.)  And  it  appears  from  the  life  of  Fox,  the  great  statesman  and  orator,  that  he 
vas  deeted  from  MIdhorst  when  he  was  bat  nineteen,  took  his  seat  in  Parliament,  and  made  his 
tnt speech  when  he  was  bat  twenty  years  old.  {Vide  New  ArMiiean  Cyclopedia,  tit.  Charlet 
Jmtt  Fn,)  It  is  now.  however,  expressly  enacted  that  no  person  shall  be  capable  of  being 
sleeted  as  a  member  of  Parliament  who  Is  not  of  the  fall  age  of  twenty-one  yean^  (7  and  8  WUl, 
li  d  S5, 1 8) ;  and  It  ha^  been  decided  that  the  election  and  retam  of  an  infant  is  vexatloas,  and 
the  votes  gfTenfitr  an  Infant  candidate,  after  notice  of  his  being  ineligible,  are  thrown  away. 
{Maepk.omL^.4S0.) 
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Jackson  secretary  of  the  territory  of  Michigan  in  1831,  when  he  wag 
but  nineteen  years  of  age,  and  npon  the  translation  of  General  Cass, 
the  governor,  to  the  war  department  at  Washington,  he  became  the 
acting  governor,  and  daring  his  gnbematorial  term  he  distingnished 
himself,  though  but  a  mere  yoath,  by  the  calmness,  ability  and 
courage  with  which  he  maintained  the  rights  of  the  territory. 
Other  similar  instances  have  occurred  in  various  parts  of  the  Union ; 
and  it  is  proper  to  remark  that  in  all  cases  the  acts  of  a  public 
officer  are  binding  upon  the  public  until  the  appointment,  if 
improvidently  made,  shall  be  declared  void.  In  England,  an  infant 
may  be  a  clerk  of  the  peace.  (Crosby  v.  Hurley^  1  Alooch  dk 
Napi&i^B  [/rwA]  R.  431.)  But  he  will  not  be  permitted  to  execute 
the  office  of  a  judge,  nor  any  other  office  where  judgment^  discretion 
and  experience  are  essentially  necessary  to  the  proper  discharge  of 
the  duties  the  office  imposes.  {Golding^s petition^  57  iT.  H.  JS.  146.) 
He  cannot  be  an  innkeeper,  so  as  to  be  charged  on  the  custom  of 
the  realm  for  negligence.    {Bao.  Abr.  Infanoy^  E.  CariKen^  161.) 

In  the  United  States  there  is  no  objection  to  the  election  of 
minors  to  be  commissioned  officers  of  any  rank  in  the  militia  and 
in  the  army  and  navy.  Under  the  laws  of  Massachusetts,  it  has 
been  held  that  the  infancy  of  a  person  over  eighteen  years  of  age 
does  not  disqualify  him  for  the  office  of  clerk  of  a  company  in  the 
militia.    ( Dewey ^  Petitioner^  11  Pick.  H.  265.) 

If  an  infant  commit  any  wrongful  act  in  an  office  which  he  is 
capable  of  holding,  he  will,  of  course,  be  liable  therefor. 

An  infant  cannot  be  made  a  bankrupt;  and  a  commission  of 
bankruptcy  against  an  infant  would  be  absolutely  void.  {(yBrien 
V.  Currie^  14  Eng.  C.  L.  R.  307.  Belton  v.  Hodges,  23  ib.  309.) 
An  infant  cannot,  of  his  own  choice,  change  his  domicile.  He  is  not 
^  juris  —  of  his  ovm  right.    (  fib  parte  BarUett,  4  Brad.  R.  221 .) 

An  infant  cannot  be  naturalized  on  his  own  petition.  {Le  For- 
rester*s  case,  2  Mass.  R.  419.)  Nor  can  he  acquire  a  settlement  by 
commorancy ;  so  held  in  the  State  of  Connecticut.  {Steriing  v. 
Plainfidd,  4  Conn.  R.  114.  Huntington  v.  Oaford,  4  Day's  R. 
189.)  But  he  may  gain  a  residence  by  living  and  service  with  his 
father.  {King  v.  ChiOesford,  10  Eng.  C.  L.  R.  279.)  An  infant 
may  be  a  witness  if  proved  to  have  sufficient  discretion  and  under, 
standing  of  the  obligation  of  an  oath.  The  test  usually  is,  that  the 
child  feel  the  binding  obligation  of  the  oath  from  the  ^neral  course 
of  his  religious  education,  it  hoing  held  that  the  eflFect  of  an  oath 
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upon  the  conaciesoe  of  the  child  should  ariae  from  reHgioos  f eelingB 
of  a  peitnanont  natare,  and  not  merely  from  inatmctions  confined 
to  the  nature  of  an  oath,  recently  communicated  for  the  purpose  of 
the  trial  {Seai^  v.  WiUiaamy  82  Eng.  G.  L.  R.  624.)  But  in  the 
State  of  Minnesota,  where  they  have  a  statute  which  admits  as  wit- 
nesses those  who  profess  to  beUeve  only  in  the  punishment  which 
human  laws  inflict,  as  well  as  those  who  believe  in  punishment  by 
Dime  law,  the  supreme  court  hdd,  that  a  child  eight  years  old 
might  be  sworn  who  seemed  to  understand  that  she  was  brought  to 
court  to  teU  the  truth,  that  it  waa  wrongful  to  teU  a  lie,  and  thaii 
she  would  be  punished  if  she  told  a  lie.  (4$^!^  v.  Lefiyy^  23  Mvrm> 
B.  104.)  The  question  turns  in  all  oases  upon  the  apparent  capacity, 
rather  than  the  precise  age  of  the  child  who  is  offered  as  a  witnesa. 
Upon  this  principle  the  supreme  court  of  Illinois  recently  held,  that  a 
child  nine  years  old,  who  testified  on  her  fjoir  dire  that  she  '^  under- 
stood the  nature  of  an  oath,  and  that  if  die  did  not  swear  the  truth 
she  would  get  into  hell-fire,"  was  a  competent  witnesa.  (Iha/per  v. 
Draper^  68  lU.  R.  17.)  And  the  supreme  court  of  Texas  recently 
decided  that  a  child  of  ten  years  who,  upon  examination  on  'oow 
dire,  said  that  ^^she  did  not  know  what  God  and  the  laws  of  the 
country  would  do  to  her  if  she  swore  falsely,  but  that  she  would  tell 
the  truth,"  was  not  disqualified  from  testifying.  {Damdson  v. 
State^  39  Tex.  R.  129.)  So  also,  the  supreme  court  of  Tennessee,  * 
when  an  illiterate  child,  on  being  asked  what  would  become  of  her 
if  she  swore  to  a  lie,  answered,  ^^  I  shall  go  to  the  bad  world,"  held 
that  she  was  competent  to  testify  as  a  witness,  (  Vinceni  v.  State^ 
3  Heiik.  R.  120.)  And  the  same  ruling  was  made  in  a  case  where 
the  answer  was :  ^^  The  bad  man  will  get  me."  {Zogstan  v.  JState^ 
Ih.  414.)  So  also,  in  one  of  the  Philadelphia  courts,  a  child  of  eight 
was  allowed  to  be  sworn  as  a  witness,  although  she  stated,  upon  her 
preliminary  examination,  that  she  did  not  know  how  to  read,  or 
what  the  Bible  was,  but  said  she  must  tell  the  truth  when  on  the 
stand,  and  if  she  did  not  she  would  ^^go  to  the  big  fires  of  hell." 
{CimirMmwsalih  v.  Carey^  2  Brewstev^B  R.  404.)  In  the  supreme 
court  of  Alabama,  it  was  held  that  a  female  child,  eight  years  of 
age,  upon  whom  an  alleged  criminal  assault  had  been  made,  was  a 
competent  witness  for  the  prosecution,  notwithstanding  her  tender 
jreatB.  ( Wade  v.  State^  50  Ala.  R.  164.)  And  the  supreme  court 
of  Missouri  recently  decided  that  a  child  of  nine  years,  who,  after 
a  little  delay,  was  able  to  give  intelligible  answers,  although  at  first. 
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from  the  novelty  of  the  sarroundiiigs,  she  was  preYented  therefrom 
by  nervous  agitation,  was  competent  to  give  testimony  in  a  trial  for 
murder  {State  y.  Scwnlan^  58  Mo.  R.  204) ;  and  thi%  notwithstand- 
ing that  they  have  a  statute  in  HCissouri  excluding  as  a  witness 
^  a  child  under  ten  years  of  age  who  appears  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  they  are  examined  or 
of  relating  them  truly.''  (  Wfagnev^a  Stat.  1374,  §  8.)  And  in  one 
case  in  the  State  of  New  York,  where  a  child  nine  years  old,  thou^ 
very  intelligent,  did  not  understand  the  nature  of  an  oath,  nor  the 
moral  penalty  of  false  swearing,  the  court  instructed  her  on  the  spot, 
and  then  allowed  her  to  be  sworn.  {Jennm^s  case,  2  Oity  HaU  B. 
147-9.)  Children  of  ten,  nine,  seven,  and  even  five  years  of  age, 
have  been  held  competent.    {Regina  v.  Perkins^  38  Eng.  C.  Z.  R^ 

236.  ComrnanwedUh  v.  ButchinSy  10  Mass.  R.  225.  State  v. 
Whittier,  21  Madne  R.  ^1.    Rex  v.  Brasier^  1  Leach  Or.  Gas, 

237.  State  v.  Le  Blanc,  1  Const.  [S.  C]  R.  354.)  Indeed,  it 
cannot  be  said  that  there  is  any  precise  age  within  which  children 
are  absolutely  excluded  as  witnesses.  If  they  appear  to  be  of  suffi- 
cient natural  intelligence,  and  seem  to  comprehend  the  nature  and 
effect  of  an  oath,  their  testimony  should  be  admitted.  And,  as  a 
general  rule,  before  a  child  should  be  admitted  to  testify  the  court 
must  be  satisfied  that  the  child  feels  the  binding  obligation  of  an 
oath  from  a  general  course  of  religious  education  ;  and  the  adverse 
party  may  require  that  a  witness  of  tender  years  shall  be  examined 
as  to  his  understanding  of  the  nature  and  obligation  of  an  oath 
before  being  admitted.  {People  v.  MoNair^  21  Wend.  R.  608.) 
The  competency  of  the  witness  in  all  cases  is  a  question  for  the 
court,  and  when  the  court  examines  a  child  to  test  its  competency 
as  a  witness  and  pronounces  upon  that  question,  the  decision  will  be 
regarded  as  final,  except  in  a  very  flagrant  case  of  error.  {Petersom 
V.  State,  47  Oa.  R.  524.) 

§  7.  It  has  also  been  held  in  England  that  an  infant  is  not  capable 
of  the  stewardship  of  a  manor,  or  of  the  stewardship  of  the  courts  of 
a  bishop ;  nor  can  he  take  a  grant  of  those  offices  in  possession  or 
reversion.  This  disability  is  put  upon  the  ground,  not  only  that 
by  intendment  of  law  the  infant  has  not  sufficient  knowledge,  expe- 
rience and  judgment  to  use  the  office,  but  also  that  by  law  he  cannot 
appoint  a  deputy.  {Bing.  on  Inf.  4.)  By  the  common  law  an 
infant  cannot  make  a  will  of  lands,  and  this  is  the  rule  in  all,  or 
nearly  all,  of  the  American  States.    He  may,  however,  make  a 
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testament  of  chattels,  if  a  male,  at  the  age  of  fourteen,  and  if 
a  female,  at  the  age  of  twelve  years,  except  in  some  of  the  states 
the  role  is  varied  by  statute.  The  civil  law  gave  this  power  to  the 
infant  at  the  age  of  seventeen  years,  and  this  was  formerly  the  period 
fixed  by  the  statute  of  Connecticut. 

In  the  State  of  Kew  York*  none  but  adults  can  execute  a  will 
relating  to  real  property ;  but  males  may  execute  a  will  relating  to 
pereonal  property  at  the  age  of  eighteen  years,  and  females  at  the 
age  of  sixteen  years.  (2  R.  8,  60,  §  21.  2  StaC.  at  Large^  61,  as 
avfiended  ly  eh.  782)  §  4,  Laws  of  1867.)  None  under  full  age  can 
devise  or  bequeath  their  property,  real  or  personal,  in  Delaware, 
Florida,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Mas- 
saehusette,  Michigan,  Minnesota,  Mississippi,  Montana,  Nebraska, 
New  Hampshire,  New  Jersey,  North  Carolina,  Ohio,  Pennsylvania^ 
South  Carolina,  Tennessee,  Texas,  Utah,  Vermont,  West  Virginia 
and  Wisconsin ;  and  the  same  is  the  law  in  England  and  Canada. 
In  the  States  of  California  and  Nevada,  both  males  and  females 
may  execute  a  will  relating  to  both  real  and  personal  property  at 
the  age  of  eighteen  years.  In  Alabama,  Arkansas,  Missouri,  Oregon, 
Rhode  Island  and  Virginia,  and  in  Idalio  Territory,  minors  of  the 
age  of  eighteen  may  execute  a  will  relating  to  personal  estate, 
although  none  but  adults  can  execute  a  will  of  real  estate.  In 
Colorado,  Illinois,  Maryland,  District  of  Columbia  and  Wash- 
in^n  Territory,  females  may  execute  a  will  of  both  real  and 
personal  property  at  eighteen,  but  males  must  be  twenty-one. 
In  New  Mexico  males  at  fourteen,  and  females  at  twelve  years 
of  age,  may  execute  a  valid  will  of  both  real  and  personal  estate ; 
and  in  Wyoming  Territory  they  have  no  statute  upon  the  subject 
of  wills,  so  that  the  matter  is  governed  by  the  rules  of  the  com- 
mon law. 

An  infant  cannot  be  a  public  attorney  for  prosecuting  suits  at 
law  and  equity,  though  he  may  be  a  private  attorney,  for  the 
porpose  of  performing  acts  so  merely  ministerial  as  to  require 
little  or  no  judgment,  experience  or  skill.  ( Vide  Bing.  on  Inf.  4, 
n&tem.) 

Neither  can  an  infant  be  a  bailiff,  factor  or  receiver,  because  he 
is  not  to  be  charged  in  any  account,  though  it  would  seem  that  an 
infant  might  be  appointed  a  factor,  on  his  friends  giving  security 
for  his  accounting.    {Bing.  on  Inf.  5,  and  case  eited.)    He  cannot 
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be  an  administrator,  because  a  bond  is  required  to  insure  faithfbl 
administration,  and  the  deed  of  an  infant  is  not  binding  on  him. 

In  case  of  a  bailiff,  the  disability  is  that  of  stating  an  aooount, 
and  in  case  of  an  administrator,  the  privilege  is  that  of  avoiding 
his  bond.  When  the  infant  is  entitled  to  administration  in  New 
York,  as  being  next  of  kin  to  the  intestate,  letters  must  usually  be 
granted  to  the  guardian  of  the  minor,  who  is  in  othw  respects 
competent.  (2  li.  8.  paH  2,  ch.  6,  ^.  2,  §  38.  2  Stat,  at  Large^ 
77.)  But  should  administration  be  granted  to  the  minor,  wh^^ 
there  was  n6  positive  statute  to  forbid  it,  the  administration  could 
not  determine  until  the  infant  attained  to  the  age  of  majority. 
{Bing.  an  Inf.  6.) 

An  infant  at  common  law  may  act  as  an  executor  at  the  ago  of 
seventeen,  and  his  acts  as  such  will  bind  him,  unless  they  be  acts 
which  would  amount  \xT defoastamJi — ^to  waste;  and  this  is  the  rule 
in  all  of  the  states,  except  when  changed  by  positive  enactment. 
In  New  York,  an  infant  is  declared  incompetent  tC  act  eithw  as 
executor  or  administrator.  (2  R.  S.  part  2,  ch.  6,  i^  2,  §  3. 
2  Stat,  at  Large,  71.) 

It  may  be  stated,  in  general  terms,  that  when  the  act  of  the  infant 
is  void,  the  incident  of  infancy  is  regarded  as  a  disability;  but 
when  the  act  is  simply  voidable,  the  incident  is  a  privilege. 


CHAPTER  n. 

WHAT  AOTS    OF  AN    INFANT  ABB  ABSOLITTELY  VOID  —  THB    OBUBBIOll 
OB  TEST — CASES  ILLITSTBATINa  THB  FBINdPLE. 

§  8.  The  method  taken  in  law  to  protect  an  infant  against  the 
effects  of  his  own  weakness  has  been  to  consider  his  acts  as  not 
binding,  and  allow  him  to  rescind  all  contracts  entered  into  by 
him,  with  certain  exceptions,  wliich  will  be  hereinafter  specifically 
noticed.  There  are,  however,  two  degrees  in  which  his  acts  or 
mstruments  appear  to  be  not  binding.  First,  by  being  considered 
as  if  they  had  never  existed,  viz. :  wholly  void ;  and,  secondly,  as 
being  defeasible,  at  the  election  of  the  party  with  whom  they  orig* 
inated,  that  is  voidable  only.    (Bing.  on  Inf.  8.) 
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A  void  act  never  is,  and  never  can  be  binding,  either  on  the 
partj  with  whom  it  originated,  or  on  others.  No  person  claiming 
through  or  under  it  can  succeed,  and  the  void  act  can  never  at  any 
time  or  by  any  means  be  confirmed  or  rendered  valid.  {Bmg.  on  Inf. 
9.)  Any  person  interested  may  take  advantage  of  a  void  act  of  an 
infant,  which  is  not  the  case  when  the  act  is  simply  voidable.  It 
is  a  matter  of  great  importance,  therefore,  to  ascertain,  if  possible, 
what  acts  of  an  infant  are  void,  and  what  are  merely  voidable ;  and 
here  Chancellor  Kent  has  well  said  that,  ^^when  we  attempt  to 
ascertain  from  the  books  the  precise  line  of  distinction  between  void 
and  voidable  acts,  and  between  the  cases  which  require  some  act  to 
affirm  a  contract  in  order  to  make  it  good,  and  some  act  to  disaffirm 
it,  in  order  to  get  rid  of  its  operation,  we  meet  with  much  contra- 
diction and  confusion.    (2  Kent^B  Com.  234.) 

Two  rules  are  stated  by  Mr.  Bingham  {Bi/ng.  on  Inf.  9)  to  assist 
OS  in  coming  to  a  conclusion  upon  the  subject,  but  he  adds  that 
^'  ndther  of  them,  on  examination,  will  be  found  satisfactory."  The 
fint  given  is  from  Perkins,  an  ancient  writer  {Perkins,  §  12), 
'Hhat  all  gifts,  grants  or  deeds  made  by  infants,  which  do  not  take 
effect  by  delivery  of  his  hand,  are  void."  To  this  Mr.  Bingham 
niggesta,  "  that  if  the  rule  held  good  in  all  cases,  a  j>arol  lease  for 
years  made  by  an  infant  would  be  absolutely  void,"  while  it  cannot 
be  denied  that  ^'the  infant  could  recover  in  an  action  for  rent 
trrears  on  such  lease,"  and  hence  the  inference  that  the  lease  would 
be  "clearly  only  voidable."  This  rule  of  Perkins,  however,  was 
approved  by  Lord  Mansfield  in  a  special  case  of  ejectment,  when 
the  question  was  "whether  an  infant's  conveyance  by  lease  and 
release  was  absolutely  void,  or  only  voidable,"  Lord  M.  asserting^— 
"we  think  the  law  is  as  laid  down  by  Perkins."  (Zouch  v.  Pa/rsona, 
Z  Burr.  JS.  180i.) 

On  the  contrary,  Chancellor  Jones  in  a  case  decided  in  the  late 
eonrt  of  errors  of  the  State  of  New  York,  says :  "  Some  of  the 
old  writers  seem  to  make  a  distinction  between  deeds  and  other 
contracts  of  infants  accompanied  by  manual  delivery;  but  the 
distinction  is  now  discarded,  and  the  same  effect  is  given  to  both." 
{Stafford  v.  Boof  9  Cow.  B.  626.)  At  all  events,  as  Mr.  Bingham 
remarks, "  the  rule  comprehending  only  gifts,  grants  and  deeds  is  not 
nfficiently  extensive  for  general  application."    {Bing,  on  Inf.  10.) 

§  9.  The  second  rule  referred  to  by  Mr.  Bingham  is,  "  that  those 
acts  are  void  in  which  there  is  no  semblance  of  benefit  to  the 
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infants."  {Bing.  on  Inf.  11.)  Bat  it  would  perhaps  be  more  correct 
to  saj,  that  those  acts  of  an  infant  are  void  which  not  only  appa- 
rently, but  neoeaaarUy^  operate  to  his  prejudice.  ( Vide  Oliver  v. 
Houdlet^  13  M(i9%.  R.  237.  Rogers  v.  Oruger^  7  Johns.  R.  557. 
PhUpot  V.  Bvngham^  65  Ala.  R.  435.  Keene  v.  Boycott^  2  H. 
Bl.  R.  515.)  This  will  answer  as  a  general  rule,  but  it  is  subject 
to  exceptions.  (  Vide  Fonda  v.  Van  Home^  16  Wend.  R.  635. 
Vent  V.  Osgood^  19  Pick.  R.  572.  Lawson  v.  Lovejoy^  8  Maine  R. 
405.  Kline  v.  Be^,  6  6Wn.  ^.  494.  Fridge  v.  7%^  ^S&ife,  3 
OiU.  <&  Johns.  R.  104.  Wheaton  v.  .£5w^,  5  Yerger^s  R.  41.  Tucker 
V.  MoreUmd^  10  Peteri  R.  70.)  The  presumption  is  always  against 
the  contract  of  an  infant,  from  the  supposition  that  he  has  been 
unduly  influenced  or  overreached  in  the  transaction. 

§  10.  The  tendency  of  modern  decisions,  and  the  opinion  of  ele- 
mentary writers,  is  in  favor  of  the  reasonableness  and  policy  of  a 
Ycry  liberal  extension  of  the  rule,  that  the  acts  and  contracts  of 
infants  should  be  deemed  voidable  only,  and  susceptible  of  ratifica- 
tion or  disaffirmance,  at  their  election,  when  they  become  of  age. 
(2  Emfs  Com.  235.) 

Mr.  Bingham  confidently  asserts  that  in  his  day  it  could  be  suc- 
cessfully contended,  that  few  of  the  acts  of  an  infant  were  abso- 
lutely void,  and  he  maintained  his  position  upon  these  grounds : 
First,  on  the  principle  of  the  law  relating  to  infants,  which  is  to 
protect  the  infant  against  the  effects  of  his  own  weakness ;  and  if 
this  protection  can  be  effectually  secured  to  him  by  any  means  short 
of  inflicting  a  detriment  on  innocent  persons,  it  is  argued  that  such 
infliction  must  be  unnecessary  and  unjust.  To  consider  any  acts  of 
an  infant  absolutely  void,  might  operate  to  his  own  protection,  but 
it  would  in  many  cases  seriously  affect  the  rights  of  persons  in 
nowise  implicated  in  the  infantas  transactions,  and  might  not  unfre- 
quently  be  prejudicial  to  himself.  It  is  thought,  therefore,  that  it 
would  rarely  be  a  greater  indulgence  to  the  infant,  and  more  for  his 
advantage,  to  allow  him,  when  he  comes  of  age  and  is  capable  of 
reconsidering  what  he  has  done,  either  to  ratify  and  affirm  all  his 
deeds  and  contracts,  or  to  break  through  and  avoid  them  ;  and  he 
contends  that  this  power  should  be  extended,  as  well  to  those  acts 
which  may  turn  out  to  the  infant's  disadvantage,  as  to  those  which 
are  apparently  beneficial.  The  giving  infants  such  power  in  gen- 
eral over  all  their  acts,  he  insists,  will  sufficiently  secure  them  against 
the  danger  of  being  overreached  by  others ;  for  when  the  power  is 
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general,  and  all  pereoBS  who  deal  with  an  infant  know  thej  are  to 
be  at  his  mercy,  this  will  take  off  from  the  temptation  of  imposing 
on  him;  yet,  since  the  infant  is  at  liberty  to  rescue  himself  by 
ayoidin^  the  injurious  contract,  it  seems  no  possible  mischief  could 
arise  by  suffering  it  in  the  meantime  to  hang  m  equUibrio^  and 
deferring  to  pronounce  any  sentence  upon  it,  since  that  would  cur- 
tail the  infant's  privilege,  and  take  off  from  his  freedom  of  judging 
at  alL  This  is  substantially  Mr.  Bingham's  reasoning  upon  the 
first  ground  taken  to  sustain  his  position,  and  though  it  is  not 
entirely  free  from  criticism,  it  would  seem  to  be  quite  satisfactory. 
{Bing.  an  Inf.  13-16.) 

§  11.  The  second  ground  assumed  by  Mr.  Bingham  to  maintain 
the  position,  that  few  if  any  of  the  infant's  acts  are  void,  is  that  it 
accords  with  the  principles  of  pleading.  This  is  more  a  principle 
of  practice,  and  of  course  has  not  the  merit  of  the  first  ground. 
Any  thing  which  at  common  law  renders  a  deed  absolutely  void^  as 
rasure,  interlineation,  coverture,  or  lunacy  at  the  time  of  execu- 
tion, may  be  given  in  evidence  under  the  general  issue  of  ^^non  est 
facium.^^  The  instrument  under  such  circumstances  is  considered 
as  if  it  had  never  existed,  and,  in  that  view,  '^  is  not  the  deed  of  the 
defendant."  But  infancy  must  be  pleaded  specially,  and  cannot  be 
given  in  evidence  under  the  issue  of  "  non  est  factum.^^  *  The 
infant's  deed,  which  will  bind  others,  at  least,  cannot  be  considered 
already  void,  or  no  deed  at  all,  but  must  be  avoided  only  by  show- 
ing the  circumstances  under  which  it  was  created.  This  reasoning 
is  more  matter  of  form  than  of  substance,  and  yet  it  has  its  bearing 
upon  the  question  involved.    {Bing,  on  Inf.  16-17.) 

§  12.  The  third  ground  of  Mr.  Bingham  to  sustain  his  position, 
is  predicated  upon  a  review  of  the  cases  decided.  In  regard  to 
these,  it  is  frankly  confessed  that  very  little  can  be  gathered  from 
their  expressions  toward  the  solution  of  the  question,  except  in 
thoee  cases  where  the  rights  of  third  persons  coming  into  considera- 
tion, the  very  point  of  discussion  was,  not  the  mere  discharge  of  the 
infant,  but  whether  his  deed  was  void  or  voidable ;  and  it  is  averred 
that  in  the  greater  part  of  them,  the  protection  of  the  infant  being 

*Lor4  C<Ae  mjb,  **One  of  the  best  arguments  or  proofs  in  law,  Is  drawn  from  the  rlghtsi 
entries  or  coarse  of  pleading."  (Cb.  IM,  115,  d.)  This  wonld  help  to  sustain  Mr.  Bingham  In 
bis  poiition,  prorSded  the  mie  was  as  he  stated,  that  *'  infancy  mnst  be  pleaded  specially/*  bat 
sQ  treatiees  of  pleading,  both  Bnglii»h  and  American,  admit  that  infancy  may  be  prored  andei 
dKceaersI  Issne  of  non-assnmpsit,  which  wonld  be  contrary  to  all  analc^^y,  if  the  contract  were 
menly  Toidable  at  the  election  of  the  party.  {Thirh)/  ▼.  Bmcher^  1  SaXk.  B.  979.)  The  piactlce  in 
this  eoantry  Uprefent,  however,  requires  infancy  to  be  pleaded,  at  least  in  most  of  the  states. 
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the  only  point  in  qnestion,  both  the  court  and  the  bar,  eo  long  as 
that  object  was  attained,  eeem  to  have  need  at  random  the  terms 
void  and  voidable^  without  any  regard  to  precision.  The  author 
only  refers  to  one  authority  {Cro.  Eliz.  920),  where  the  question 
is  stated  to  have  been  whether  the  deed  was  good  or  yoidable, 
and  the  court  held  it  void,  which  word  the  reporter  evidently 
uses  in  the  same  sense  as  the  word  vcidcMe  proceeding.  {Bing. 
on  Inf.  18.) 

The  conflicting  language  of  some  of  the  cases  upon  this  point 
may  be  reconciled,  by  the  confounding  of  the  words  "void"  and 
"  voidable,"  as  they  have  been  vaguely  used  in  many  of  the  deri- 
sions. The  language  of  the  court  in  one  case  was :  "  the  bond  is 
voidable  only,  at  the  election  of  the  infant "  {Conroe  v.  Birdeally  1 
Johns.  Cos.  127),  and  yet  the  marginal  note  indicates  that  the  court 
held  the  bond  "  void  at  law,"  and  Senator  Tracy,  in  the  court  of 
errors  of  the  State  of  New  York,  referring  to  the  case,  says :  "  It 
was  held  that  a  bond  executed  by  an  infant  is  void,  though  he 
fraudulently  alleged,  at  the  time  of  making  it,  that  he  was  of  full 
age."  (Mason  v.  Dtmcwriy  15  Wend.  R.  71.)  Chancellor  Kent 
seems  to  have  fallen  into  the  same  error  in  extracting  the  law  of 
this  case.  (2  Kents  Com,  241.)  So  in  the  supreme  court  of  Penn- 
sylvania, Justice  Duncan,  speaking  of  the  infant's  contract  as  a 
surety,  calls  it  "  absolutely  void,"  but  in  the  next  line  speaks  of 
**  confirming,"  and  "  distinct  acts  of  confirmation,"  indicating  very 
clearly  that,  in  his  opinion,  the  contract  was  susceptible  of  a  ratifi- 
cation, and,  of  course,  was  only  voidable,  and  not  "  absolutely  void." 
{Cv/rtin  v.  Patten^  11  Serg,  <fe  Ranjole  R.  811.) 

In  a  similar  manner,  in  one  of  the  English  common  law  courts, 
Bailey,  J.,  calls  the  contract  of  an  infant  under  consideration  a  void 
one,  but  the  case  shows  that  if  there  had  been  a  ratification  before 
the  action  was  commenced,  as  there  was  after^  the  infant  would 
have  been  bound,  which  could  not  have  been  the  case  had  the  con- 
tract been  void.    {Thornton  v.  lUingworih^  9  Eng.  C.  L.  R,  256.) 

In  another  case.  Sir  James  Mansfield  uses  the  word  void  in  the 
same  indefinite  manner,  calling  the  contract  void  in  one  part  of  his 
opinion,  and  in  another  saying :  "  the  contract  is  not  void  wfdXl  hit 
wooidjs  itP  {GHJM  v.  Merrill^  3  Tami.  R.  807.)  And  in  another 
case  the  court  recognizes  this  indefinite  use  of  the  word,  for 
they  say  in  effect,  that  an  infant's  contracts  are  void,  if  by  void 
is  meant  incapable  of  being  enforced  agamet  them;  but  if  by 
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Toid  IB  meant  incapable  of  "being  BOiti^fied^  then  they  ore  not  void. 
( WiUioflnM  y.  Moore^  11  Mees,  di  Wde.  li.  256.)  These  instances 
are  anflScient  to  illostrate  the  vague  use  of  the  word  vcHd,  and 
may  seem  to  reconcile  some  apparently  conflicting  cases  upon  the 
Eubject. 

§  13.  The  acts  of  an  infant  which  have  been  declared  by  judicial 
authority  to  be  absolutely  void  are  very  few,  and  many  of  the  deci- 
sions on  the  subject  have  been  OYemiled  or  modified  by  subsequent 
adjudications. 

It  has  been  decided  that  a  warrant  of  attorney,  given  by  an 
infant,  is  absolutely  void,  and  not  voidable  merely,  and  the  court 
declared  that  they  could  not  make  it  good,  though  there  appeared 
dreumstances  of  fraud  on  the  part  of  the  infant.  {Smenderso9i  v. 
i^orr,  1  J7.  £L  R.  75.)  The  same  doctrine  is  held  in  the  State  of 
Pennsylvania.  {Knox  v.  ^laokj  22  Penn.  li.  33.)  And  Bronson, 
Ch.  J.,  of  the  New  Yoi^  supreme  court,  said,  without  any  qualifi- 
cation whatever:  ''An  infant  cannot  make  an  attorney.  The 
appointment  would  be  void."  {Fonda  v.  Van  TJcme^  16  Wend,  R. 
636.  Aftd  vide  Maples  v.  Ha^ings^  3  UarrvngUm^a  R,  403.) 
And  it  was  held  in  the  same  court,  that  a  warrant  of  attorney  by 
an  infant  to  confess  a  judgment  was  void,  and  a  judgment  entered 
in  virtue  of  such  warrant  of  attorney  was  set  aside,  on  motion. 
(Bennett  v.  Dames^  6  Cow.  R,  393.)  So  it  has  been  expressly 
adjudicated  that  a  power  of  attorney  by  an  infant  to  sell  land  is 
abtolutely  void.  {Lawrence  v.  McArter,  10  Ohio  R.  37, 42.  Pyle 
V.  OrafoenSj  4  LittdPs  R,  17,  21.)  But  the  supreme  judicial  court 
of  Massachusetts  decided,  that  money  belonging  to  an  infant,  and 
received  from  him  by  his  brother,  with  directions  to  use  it  for  the 
support  of  their  parents,  if  necessary,  and  was  so  used  by  the 
brother  before  any  revocation  of  the  directions,  cannot  be  recovered 
by  the  infant  upon  his  coming  of  full  age,  on  the  ground  lliat  the 
money  was  used  upon  an  executed  agency.  The  court  likened  the 
case  to  tliat  wbere  an  infant  indorses  a  note  payable  to  his  order  to 
t  third  person,  and  the  maker  pays  it  to  the  indorser,  when  the 
infant  is  bound  by  the  payment  (  Wdch  v.  Weick^  103  Mass.  R. 
562.  And  vide  Nightingale  v.  Withingtan,  15  Mom.  R.  272, 274.) 
And  the  same  court  has  recaitly  held,  that  an  infant  partner  who 
has  put  money  into  the  business  under  an  agreement  to  share  in  the 
profits,  and    does  work  for    the  partnership,  cannot   afterward 

resdnd  the  contract  and  recover  of  his  partner  the  money  so  paid, 
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or  for  the  labor  performed.    {Page  v.  Morse^  128  Mass.  JR.  99. 
And  vide  Moley  v.  Brine^  120  ih.  324.) 

In  England  it  lias  been  held,  that  a  joint  warrant  of  attorney 
given  by  several  persons,  one  of  whom  was  an  infant,  will  be  valid 
as  to  the  infant.  {Askton  v.  Langtor^  30  Eng.  C.  L,  R.  667.)  It 
has  also  been  held,  in  the  State  of  Tennessee,  that  the  release  ot  a 
legacy  by  an  infant  was  void.  {Langfard  v.  Frey,  8  Humph,  li. 
443.)  So  also  a  bond  executed  by  an  infant  as  surety,  inasmuch  as 
it  cannot  be  for  his  benefit,  is  declared  to  be  void ;  and  a  release 
made  by  him  to  his  guardian  has  also  been  held  to  be  void.  (Story 
on  CorUracts,  §  57,  a/nd  oases  there  cited.)  Simple  bonds  however 
are  now  considered  as  governed  by  the  same  rale  as  simple  con- 
tracts, and  if  not  manifestly  of  a  prejudicial  character  they  are  not 
void,  {Slocmrh  v.  Hooker^  13  Barb,  li.  538.  And  vide  Blake  v. 
The  Board  of  Supervisors  of  Livingston  County^  6 1  ii,  149.) 

It  has  sometimes  been  considered  to  be  the  law  that  a  negotiable 
promissory  note  of  an  infant,  no  matter  upon  what  consideration 
given,  is  absolutely  void,  on  the  ground  that  if  the  nile  were  other- 
wise, the  consideration  of  the  note  could  not  be  inquired  into  when 
in  the  hands  of  a  honafide  holder,  and  the  infant  would  thereby  be 
precluded  from  questioning  the  consideration.  {Swasey  v.  Vander- 
heyderCs  Adm.  10  Johns.  R.  33.)  But  by  the  later  authorities,  the 
more  consistent  doctrine  is  settled,  that  the  notes  of  an  infant  are 
voidable  only,  and  in  general  may  be  ratified  by  the  infant  when 
he  comes  of  the  proper  age.  {GoodseU  v.  Myers^  3  Wend.  B.  499. 
Evertson  v.  Ca/rpenter^  17  ib.  417.  Taft  v.  Sargeamt^  18  Barb.  R. 
320.  Hodges  v.  Bunt,  22  ib.  150.  Reed  v.  Bacheller,  1  Met.  R. 
559.  And  vide  Baldwin  v.  Van  JDeusen^  37  iT.  Y.  R.  487.)  It 
has  been  even  held  by  the  supreme  court  of  Indiana,  that  a  note 
given  by  a  minor  father  of  a  bastard  child  in  a  settlement  with  the 
mother,  is  valid,  and  oannot  be  avoided  on  the  plea  of  infancy. 
{Oamn  v.  Burton^  8  Ind.  R.  69.)  And  the  supreme  court  of 
Vermont  has  recently  decided,  tliat  when  an  infant  elects  to  settle 
the  damages  for  which  he  is  liable  for  his  own  tortious  acts,  by 
giving  his  promissory  note,  he  is  liable  thereon  to  the  extent  of  his 
liability  for  the  tort.  The  doctrine  is,  that  in  an  action  upon  the 
note,  infancy  may  be  pleaded,  when  the  consideration  may  be 
inquired  into,  and  a  recovery  had  to  the  extent  of  the  liability  for 
the  tort.  {Ray  v.  TiMs,  50  Vi.  R.  688.)  It  is  doubtful,  however, 
whether  this  latter  case  goes  to  the  extent  of  holding  that  the  infant 
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is  abeolntely  liable  upon  his  note  as  such,  bnt  only  that  the  plaintiff 
may  recover  his  damages  for  which  the  infant  is  liable,  in  the  action 
upon  tlie  note.  And  there  are  cases  holding  that,  although  the 
infant  is  liable  in  damages  for  his  tortious  acts,  yet,  his  promissory 
note,  given  as  compensation  for  snch  damages,  cannot  be  enforced. 
(Hawks  V.  Dealj  3  MeCarcPs  B.  257.  Vide  Morton  v.  Steward^ 
5  BradwdPs  M.  633.)  And  the  better  opinion  is,  upon  principle, 
that  when  a  minor  executes  a  promissory  note  as  a  simple  surety, 
such  not«  is  absolutely  void,  and  not  susceptible  of  confirmation. 
( Fife  Maples  v.  Wigktmam,^  4  Conn.  R.  376.  Cwrtin  v.  Patton, 
11  Serg.  <fe  Rawl^s  R.  305.)  But  the  supreme  court  of  Indiana 
has  recently  held,  that  the  contract  of  suretyship  made  by  an  infant 
is  voidable  only,  and  may  be  ratified  by  him  upon  coming  of  age. 
{Fdtron  v.  Wisemany  40  Ind.  R.  148.)  And  the  tme  sense  of  tlie 
law  is,  that  infants  are  rather  incapable  of  obligating  themselves  by 
their  contracts,  than  incapable  of  contracting.  Nearly  all  of  their 
contracts  are  voidable  and  liable  to  be  disaffirmed.  {Spannan  v. 
Keine,  decided  by  the  New  York  court  of  appeals  amd  not  yet 
reported;  noted  in  23  Alb.  L.  J.  114,  oiting  MiUard  v.  Hewitt^ 
19  Wend.  R.  301.  Bud  v.  Mix,  17  ih  119.  Staffcn^d  v.  Roof, 
9  Caw.  R.  626.  Cliapin  v.  Shafer,  49  N.  Y.  R.  407.  Green  v. 
Oreen,  69  tJ.,  556.  Ooode  v.  Harrison,  3  B.  <&A.  R.  139.  Cooper 
T.  Overton,  10  Bing.  R.  252.)  It  has  been  held  that  an  assignment 
in  tmst  for  the  benefit  of  creditors  by  an  infant  is  absolutely  void 
as  to  his  creditors.  The  principle  that  a  sale  or  assignment  by  an 
infant  is  voidable  only,  and  not  void  until  he  elects  to  avoid  it,  and 
remains  valid  until  such  election,  was  held  not  to  apply  to  such  a 
case.  ( Yales  v.  Zyon,  61  Barh.  R.  206,  210.)  And  the  supreme 
oonrt  of  Colorado  has  recently  decided,  that  an  infant  is  incapable 
of  making  an  admission  which  will  affect  his  own  rights ;  much 
less  can  his  admissions  be  used  against  a  third  party  who  assumes 
to  stand  as  his  trustee.  {Barker  v.  Hamilton,  3  Colo.  R.  291.) 
And  the  supreme  court  of  Nebraska  has  lately  held,  that  by  the 
l^islation  of  that  state,  all  the  disabilities  of  infancy  as  they  exist 
at  common  law  are  fully  recognized.  {Khffd  v.  Bullock,  8 
NA,  R.  336.) 

An  infant  cannot  by  himself  or  by  his  guardian,  submit  a  matter 
under  the  New  York  code  relating  to  the  submission  of  controversies 
^thout  action.  It  is  held  that  such  a  submission  would  bo  vo>d. 
{Lathers  v.  jFtsh,  4  Zans.  R.  213.    And  vide  MsAer  v.  Stihon  9 
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Ahb.  Pr,  R.  33.)  Neither  can  an  infant  submit  a  matter  to  arbi- 
tration, and  his  want  of  power  to  bind  himself  by  a  submission  of 
his  rights  to  arbitrate  cannot  be  cured  by  the  subsequent  appoint- 
ment of  a  guardian  ad  litem  by  the  arbitrators,  nor  even  by  the 
court,  unless  there  be  a  suit  pending  to  which  the  infant  is  a  party, 
and  the  submission  be  under  an  order  of  the  court.  {Jovies  t. 
Payne^  41  Oa,  H.  23.  But  vide  Jones  v.  The  PhoBnix  Banky  8 
N.  Y,  R.  228.)  But  it  may  be  affirmed,  that  there  is  but  one  single 
act  of  an  infant  which  all  the  authorities  agree  is  absolutely  void, 
and  that  is  the  giving  of  a  power  of  attorney. 

A  will  of  lands,  made  by  an  infant  under  the  age  prescribed  by 
statute,  would  be  absolutely  void.  {Herbert  v.  TarbaUy  1  Sid.  R. 
162.)  A  republication  of  the  will  after  the  infant  attained  the 
proper  age  would  be  the  first  creation  of  it ;  for  had  the  infant  died 
within  age,  or  after  age,  without  republishing  the  will,  no  devisee 
could  have  taken  under  it  any  more  than  if  it  never  had  existed. 

A  mortgage  executed  by  an  infant  feme  covert  to  secure  a  debt 
of  her  husband,  would  be  absolutely  void.  {Chcmdler  v.  McKenley^ 
«  Mick.  R.  217.) 

It  is  clear  that  an  infant  cannot  be  bound  by  an  account  stated, 
and  perhaps  it  might,  with  some  plausibility,  be  contended  that  such 
account  was  absolutely  void,  on  the  ground  that  the  transaction  does 
not  admit  of  reference  or  reconsideration  without  becoming  sub- 
stantially a  new  act,  and  is  therefore  incapable  of  ratification,  the 
chief  ingredient  of  a  voidable  act.  However,  the  better  opinion 
now  is,  that  an  account  stated  by  an  infant  is  only  voidable,  and,  if 
ratified,  an  action  of  debt,  as  well  as  assumpsit,  will  lie.  ( Vide 
WtlMams  v.  Moor,  11  Mees.  dk  WeU.  R.  626.) 

A  release  of  debts  by  an  infant  executor  is  void,  for  the  reason 
that  administration  is  only  committed  to  the  infant  sub  modo^  and 
his  power  does  not  extend  to  the  release  of  debts,  though  he  may 
give  a  valid  acquittance  when  they  are  paid.  (Rtisseirs  Case,  6 
Cokeys  R.  28.)  A  release  by  a  female  infant,  to  her  guardian,  has 
been  held  void  in  Maryland,  on  the  ground  that  it  was  against 
sound  policy.  {Fridge  v.  The  State^  4  Oill  &  John.  R.  104.)  And 
if  an  infant  enfeofib  his  gnardian  it  will  be  void,  for  the  apparent 
prejudice  it  must  be  to  the  infant  {Bac.  Ahr.  Inf.  1. 187.)  Other 
authorities  might  be  cited,  but  they  would  give  no  additional  light 
upon  the  subject. 

The  only  clear  and  definite  proposition  which  can  be  extracted 
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from  the  authorities  is,  that  all  acts  of  an  infant  which  are  incapable 
of  being  legally  ratified,  that  is,  all  snch  acts  as  cannot  be  for  the 
benefit  of  the  infant,  are  absolutely  void,  and  these  at  the  present 
day  are  reduced  to  a  very  small  number.  The  real  importance 
attached  to  this  question  is,  that  parties  other  than  the  infant  may 
determine  whether  they  are  bound  by  the  act  or  contract  of  the  infant. 


CHAPTER  m. 

WHAT  ACTS  OF  AK  INFANT  ABB  VOIDABLB  ONLY  —  THB  CBITEBION  OB 
TEST  —  GASX8  ILLUSTBATING  THE  PBINOIPLB  —  TENDENOT  OF  MODEBK 
DECISIONS. 

§  14.  Much  the  greater  portion  of  all  the  acts  and  contracts  of 
an  infant  are  voidable  only,  for  it  is  the  policy  of  the  law  not  to 
incumber  the  free  action  of  the  infant  by  disabilities,  but  allow  him 
the  right  to  suspend  his  ultimate  decision  upon  a  doubtful  question 
of  benefit,  until  he  shall  be  of  full  age  and  placed  on  a  footing  equal 
to  the  other  contracting  party.*    {Story  on  Con.  %  68.) 

A  voidable  act  is  binding  on  others  until  disaffirmed  by  the 
infant,  and  is  capable  of  being  confirmed  or  rendered  valid  when 
the  in&nt  attains  to  the  age  of  majority.  The  mle  laid  down  by 
Perkins  is,  that  ^^all  gifts,  grants  or  deeds,  made  by  infants,  by 
matter  in  deed  or  writing,  which  do  take  effect  by  delivery  of  his 
hand,  are  voidable  by  himself,  by  his  heirs,  and  by  those  who  have 
his  estate."  {Perkins,  §  1 2.)  But  the  rule  stated  by  Parker,  Ch.  J., 
which  is  more  satisfactory  and  more  generally  recognized  by  the 
oonrts  of  this  country  as  the  true  test,  is,  ^^that  whenever  the  act 
done  may  he  for  the  benefit  of  the  infant,  it  shall  not  be  considered 
Toid,  but  that  he  shall  have  his  election,  when  he  comes  of  age,  to 
afiSrm  or  avoid  it."  (  Whitm^  v.  Dutchy  14  Mass.  R.  462.)  Per- 
haps it  may  be  assumed  as  a  principle,  also,  that  all  simple  contracts 
by  infants,  which  are  not  founded  on  an  illegal  consideration,  are 
^ctly  not  void,  but  only  voidable.  They  remain  a  legal  mbstratv/m 
for  a  future  assent,  until  avoided  by  the  infant  or  other  proper  party ; 

*  Under  the  Spsniih  tew  at  one  time  If  not  naw  In  force  In  the  State  of  Tesaa,  the  marriage  of 
•  iriiior  It  aa  emanclpatloii  and  discharge  from  paternal  power,  and  enahlea  the  Infknt  to  make 
net-vta  and  do  other  acta,  In  the  Mme  manner  aa  adoJta,  which  cannot  he  avoided  on  the  plea 
flfbteacj.   (Bwry.  TFUmslS  7ff9a»i?.807.) 
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and  if,  instead  of  avoiding,  he  confirm  them,  when  he  has  a  legal 
capacity  to  make  a  contract,  they  are,  in  all  respects,  like  contracts 
fnade  'by  adults,  (/i.)  It  is  regarded  equally  to  the  security  of 
the  infant,  and  more  to  his  advi^itage,  that  by  considering  his  acts 
yoidable,  we  should  give  him  the  privilege  of  avoiding,  which  also 
implies  that  of  confirming  them,  th^  that  by  considering  them 
void,  we  should  lay  him  under  the  discMliiy  of  acting  at  all,  and 
place  him  on  a  level  with  idiots  and  lunatics.  It  certainly  could 
not  be  considered  a  great  privilege  to  the  infant  for  the  court  to 
have  power  to  declare  his  contracts  absolutely  void,  although  he 
himself  might  choose  to  ratify  them. 

§  16.  The  tendency  of  the  later  authorities  is  to  hgld  that  sem- 
Uance  of  benefit  to  the  infant  in  his  acts  or  enjoy^le^t  is  the  criterion 
by  which  to  determine  that  the  act  is  voidable  and  not  void.  Bing- 
ham asserts  that  the  only  safe  criterion  by  which  we  can  ascertain 
whether  the  act  of  an  infant  be  void  or  voidable  is,  ^'  that  acts  which 
are  capable  of  being  legally  ratified  are  voidable  only."  {^Bing,  on 
Inf.  45.) 

By  legal  ratification  is  meant,  that  the  act  supposed  to  constitute 
such  ratification  should  be  held  a  valid  act  only  by  reference  to  the 
preceding  act  intended  to  be  ratified.  This  criterion  Ch.  Kent 
thinks  does  not  free  the  question  from  embarrassment,  or  afford  a 
clear  and  definite  test ;  and  he  prefers  the  rule  that,  "  whenever  the 
act  done  may  he  for  the  benefit  of  the  infant,  it  shall  not  be  consid- 
ered void,  but  he  shall  have  his  election,  when  he  comes  of  age,  to 
affirm  or  avoid  it."  (2  Rentes  Com,  234.)  Mr.  Bingham  admits 
that  his  own  criterion  appears  at  first  sight  a  little  like  a  petitio 
prinoipii,  or  begging  of  the  question,  and  that  it  might  be  so  if  the 
doctrine  of  considerations  were  not  well  and  clearly  established,  or 
at  least  much  better  defined,  than  that  of  an  infant's  privileges. 
The  criterion  is  drawn  from  the  doctrine  of  considerations,  and  Mr. 
Bingham  proceeds  to  show  that  the  ratification  of  the  infant's  act 
after  he  becomes  of  age,  is  recognized  by  the  law,  only  by  a  relation 
to  the  preceding  act.  Had  that  act  never  existed,  or  had  it  been 
void  in  law,  which  is  the  same  as  if  it  had  never  existed,  the 
promise  after  age  would  have  been  a  substantive  and  independent 
promise,  unsupported  by  any  consideration,  and  so  incapable,  as 
"  ntcdum pactum^^  of  incurring  the  subject  of  an  action.  The  acts 
of  the  infant,  though  not  absolutely  binding  on  him,  was,  at  a 
proper  time,  legally  capable  of  ratification,  and  consequently  only 
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Voidable.  To  iHustrate :  if  llie  infant  had  given  a  bond  to  iiidtiC6 
a  female  to  live  in  proetitntion  with  hiih,  and  after  age  had  proni- 
ised  to  paj  the  snm  mentioned  in  the  bond,  that  sum  conld  not 
Lave  been  recovered  by  action,  the  first  act  being  void,  the  second 
ooald  not  be  referred  to  it  legally.  In  law,  the  second  being  an 
independent,  substantial  act,  was  in  this  instance  without  considera- 
tion, and  so  not  binding.  The  first  act,  therefore,  was  incapable 
of  legal  confirmation,  and,  consequently,  absolutely  void.  {Bing. 
m  Inf.  45-47.)  This  reasoning  seems  to  be  logical,  and  it  is  sub- 
mitted that  the  rule  of  Mr.  Bingham  furnishes  a  fair  criterion  by 
which  voidable  acts  may  be  distinguished  from  void,  although  the 
role  does  not  always  constitute  the  ground  of  their  being  voidable. 
Each  of  the  rules  suggested  may  be  advantageously  applied  iu 
determining  the  important  question  as  to  the  acts  of  an  infant  which 
may  be  ratified  on  his  coming  of  age. 

§  16.  There  are  innumerable  adjudications  upon  the  subject  of 
contracts  of  infants  which  are  voidable,  and  it  would  seem  that  an 
authority  might  be  produced  for  almost  every  conceivable  case  that 
can  arise. 

It  has  been  held  in  the  State  of  New  York,  that  a  deed  of  bar- 
gain and  sale,  made  by  an  infant,  is  like  a  feoffment  with  livery  of 
seisin,  voidable  only,  and  Justice  Bronson,  who  delivered  the 
opinion  of  the  court,  stated  that  the  rule  seemed  to  be  universal^ 
^that  all  deeds  or  instruments  under  seal,  executed  by  an  infant, 
are  voidable  only,  with  the  single  exception  of  those  wliich  delegate 
a  naked  authority."    {Bool  v.  Mix^  17  Wend.  R.  119-131.) 

The  same  learned  judge  lays  down  the  same  doctrine,  and  uses 
similar  language,  in  a  later  case  in  the  same  court.  {OUUtt  v. 
Stoidejfj  1  HiU  R.  121.)  In  a  still  later  case  in  the  same  court, 
it  was  held  that  the  conveyance  of  land  by  an  infant  was  void- 
able only,  and  that  the  grantee  having  title  and  possession  uuder 
it,  the  covenant  of  seisin  therein  could  only  be  broken  by  the 
infant's  disaffirmance  of  it  (Fa«  Nostromd  v.  Wright^  Lalor^s 
n.  260.) 

In  Arkansas  it  has  been  held  that  an  infant  may  ratify  every 
eontract  of  his,  after  coming  of  age.  (  Vcmghn  v.  Parr^  20  Ark. 
£.  600.)  And  in  the  late  court  of  chancery  of  the  State  of  New 
York,  it  was  held  that  the  deed  of  an  infant,  purporting  to  be 
founded  upon  a  valuable  consideration,  was  not  absolutely  void,  but 
only  voidable ;  and  that  to  render  a  sub&equent  conveyance  by  th6 
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infant  after  he  became  of  age  an  act  of  dissent  to  the  prior  deed, 
it  must  be  so  inconsistent  therewith,  that  both  deeds  conld  not 
properly  stand  together.  {The  Eagle  Fire  Compamy  v.  L&nt^  6 
Pa/ig^s  R.  635.  Vide  also  Wheaton  v.  East^  6  Terger^s  [Ten/n.'l 
li.  41.  Dearborn  v.  Eastman^  4  iT.  S.  R,  441.  Kline  v.  £€d)e^ 
6  Conn.  R.  490.)  A  power  of  attorney,  authorizing  another  to 
receive  seisin  of  land  for  an  infant,  or  to  complete  his  title  to  an 
estate,  conveyed  to  him  by  feoffment,  is  only  voidable,  because  it  is 
for  the  interest  of  the  infant,  and  comes  within  the  rule.  {Story 
on  Con.  %  59  and  cases  cited) 

It  has  been  decided  in  Massachusetts,  that  a  pa/rol  authority  to 
transact  business  for  an  infant  is  not  void,  but  merely  voidable. 
(  Whitm^ey  v.  Dutch,  14  Mass.  R.  463.  Tide  also  Am.  Jur.  256.) 
It  has  also  been  held  in  the  same  state  that  the  assignment  by  an 
infant  of  a  promissory  note  not  negotiable  was  voidable  only. 
(  Willis  V.  Twamhlyj  13  Mass.  R.  204),  and  again  that  a  release  of 
damages  for  an  injury  was  valid  unless  disaffirmed  by  the  infant 
{Baker  v.  Lovetty  6  Mass.  R.  78.)  And  once  again,  that  a  contract 
of  charter  by  an  infant  for  the  hire  of  a  vessel  was  only  voidable. 
(12  Pick.  R.  425.) 

It  has  been  held  in  the  State  of  North  Carolina  that  the  com- 
promise of  a  claim  by  an  infant  may  be  avoided.  {Tifton  v.  Tifton, 
3  Jonei  Law  R.  552.)  *.  An  infant  wife  joining  with  her  husband 
in  a  mortgage  of  her  real  estate,  may  plead  infancy  in  an  action  to 
foreclose  the  mortgage,  and  thus  avoid  it.  {Schndder  v.  Staihe^  20 
Miss.  R.  269.)  (A  judgment,  however,  against  an  infant  in  an 
action  where  he  defends  by  a  guardian  ad  Utemy  is  conclusive^  and 
cannot  be  avoided.  {Kegans  v.  Allcuniy  9  Tex.  R.  25.)  So  a  judg- 
ment against  an  infant  in  a  suit  to  which  his  natural  guardian  is  a 
party,  and  appears,  is  binding.  (  Wrisley  v.  Kenyony  2  Will.  [  VLl 
R.  25.)  A  judgment,  however,  will  be  set  aside,  against  an  infant, 
if  he  appeared  by  attorney,  and  not  by  guardian.  {Lee  v.  JenkinSy 
30  Mo.  R.  592.)  But  when  a  nonsuit  is  given  in  an  action  against 
an  infant,  it  is  no  ground  of  error  that  the  infant  appeared  by 
attorney  and  not  by  guardian.  {Bird  v.  Peggy  7  Eng.  C.  L.  R.  153.) 
And  infant  parties  are  liable  for  costs.  {Beames  v.  Earleyy  57 
Eng.  a  L.  R.  177.) 

It  has  been  held  in  the  State  of  New  York  that  the  promissory 
note  of  an  infant  is  merely  voidable  and  not  void,  and  that  a  promise 
to  pay,  made  by  him  after  he  attains  his  full  age,  renders  the 
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note  vadid.  {Eoeraon  v.  GarpevUer^  17  Wend.  R.  419.  Yide  also 
OoodseU  Y.  MyerSy  8  ib.  479.)  This  same  doctrine  has  been  e^ressly 
asserted,  or  necessarily  implied  in  many  other  cases,  decided  in  the 
highest  conrts  of  this  country  and  in  England,  and  may  well  be 
regarded  now  as  the  law  of  the  land.  (  Wamidey  y.  Linderdiegery 
2  Rand.  [  Ti.]  R.  478,  I/jmson,  v.  Zovejoyy  8  Oreerdeaf^s  [i/«.] 
R.  405.  He98er  v.  Sieinery  5  WaUa  <&  Serg.  R.  476.  Jefardsy 
Adm.  y.  Ringgddy  6  Ala.  R.  544.  i?d0{Z  y.  Batchddery  1  J/i?^. 
[Jfaw.]  R.  559.  WW^A^  y.  /Sfeejfo,  2  i»r.  J?.  J?.  51.  FiaJier  y. 
JeweUy  Bewtxm?8  [New  Brtmsioiei']  R.  35.  Dubois  y.  TFi4«Zefon,  4 
MeCar^s  [S.  CI]  5.  21.  Cheshire  y.  BarretLy  11.  241.  5<?J<?  y. 
ffan^sK,  2  Bail^s  R.  114.  (?7n;w  y.  EimbaUy  3  iT.  JT.  ^.  314. 
T^^mp^on  y.  Zay,  4  -Pic.  -ff,  48.  T^  y.  SergearUy  18  -ff(»r6.  -ff. 
320.)  The  cases  holding  a  contrary  doctrine  may  be  considered  aa 
folly  oyemded. 

The  note  of  an  infant  has  been  held  yoidable,  although  he  liyed 
apart  from  his  &ther.  {Ta/ndy  y.  JUastersoriy  1  BOVs  [Ry.]  R.  830.) 
8o,  also,  in  a  case  where  it  appeared  that  the  infant  was  carrying  on 
a  trade  for  himself,  and  the  payee  snpposed  him  to  be  an  adult. 
( Fofi  Winkle  y.  RietcAaniy  3  Gained  R.  323.)  And  in  another  case 
where  it  was  shown  that  the  infant  obtained  the  credit  by  falsely 
and  fraudulently  representing  himself  to  be  of  full  age,  and  gaye 
his  promissory  note  for  the  amount,  the  court  held  the  note  yoida- 
ble,  and  that  the  maker  might  ayail  himself  of  his  infancy  to  defeat 
it  {Conroe  v.  BirdsaUy  1  John.  Cos.  127.)  The  same  rule  would, 
of  course,  apply  in  the  case  of  a  bill  of  exchange  made  or  accepted 
by  an  infant,  as  in  that  of  promissory  notes.  (  Vide  Stmt  y.  Mas- 
seyy  27  Ikg.  G.  L.  R.  230.) 

An  indorsement  of  a  promissory  note  by  an  infant,  so  as  to  trans- 
fer the  property  to  an  indorser  for  a  yaluable  consideration,  is  yalid ; 
and  the  infant  can  only  ayoid  his  indorsement,  in  case  the  maker  is 
in  default,  by  a  plea  of  infancy.  {Nightingale  y.  WhiUmgtony  16 
Mass,  R.  274.    Fraaier  r.  Masseyy  14  Ind.  R.  382.) 

An  infant  holder  of  a  note  may  authorize  another,  by  parol,  to 
tnuififer  such  note  by  indorsement,  and  the  act  of  indorsement  will 
be  yoidable,  and  not  yoid.  {Slardy  v.  WaterSy  38  Mame  [3  Heoithl 
R.  450.) 

An  action  agaLnst  an  infant  for  his  deceit  and  false  warranty,  may 
be  defeated  by  a  plea  of  infancy.  {MerriM  y.  Adeny  19  Vt  R.  505. 
Prtseoit  y.  N<yrrisy  32  N.  H.  R.  101.)    That  the  infant  fraudu- 
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lentlj  Tepr^fleuted  himaelf  to  be  of  fall  age,  does  not  nuike  him 
liable  for  the  goods  bought,  but  the  demand  may  be  defeated  by 
the  plea  of  infancy.  {BcMrOeU  v.  WMs,  101  JEng.  C.  L.  R.  836. 
DeRoo  V.  FoBteVy  104  eJ.  272,  Merriam  v.  Gunnioighamy  11 
Cmh.  IMoM,']  JR.  40,) 

In  all  cases  where  a  judgment  is  regularly  entered  against  an 
infant,  the  same  cannot  be  avoided  by  the  plea  of  iufancy  in 
an  action  brought  upon  the  judgment.  {Ludwicks  y.  Fairy  7  Ired, 
[iT.  a]  R.  422.) 

In  the  State  of  Iowa  they  have  a  statute  proriding  that  an  infant 
cannot  avoid  his  contracts  and  acts  on  the  ground  of  infancy,  when 
he  has  induced  the  adverse  party  to  believe  that  he  is  of  full  age 
{Codey  §  2239) ;  and  in  such  a  case,  a  judgment  may  be  entered 
against  the  infant  during  his  minority.  (Ostoald  v.  Brodericky  1 
Cla/rk^8  R.  380.)  It  has  been  repeatedly  held  that  an  indorser  of 
a  bill  of  exchange,  made  by  an  infant,  may  recover  against  the 
acceptor  or  indorser ;  but  perhaps  it  may  be  alleged  that  every  new 
party  to  a  bill  of  exchange  or  promissory  note,  originates,  as  it  were, 
a  new  instrument  to  himself.  Still  the  succeeding  instrument,  at 
least,  arises  or  grows  out  of  the  preceding,  and  if  the  root  be  cut  off 
the  tree  must  fall.  The  acceptor  or  indorser  of  a  forged  biU  of 
exchange,  would  be  liable  to  an  innocent  holder,  upon  the  principle 
of  estoppel}  but  in  case  of  an  infant's  bill  of  exchange,  it  would  not 
be  necessary  to  show  that  the  holder  had  no  knowle^^  of  the 
infancy  ol  the  drawer.  The  acceptor  or  indorser  of  the  bill  of 
exchange  of  an  infant,  therefore,  must  be  liable,  on  the  ground  that 
the  bill  is  only  voidable  as  against  the  infant.  A  lease  of  land  by 
an  infant  is  voidable  and  not  void.  This  has  long  been  the  set- 
tled law. 

Lord  Mansfield  says :  ^^  The  leasee  can  in  no  case  avoid  the  lease 
on  account  of  the  infancy  of  the  lessor;  which  shows  it  not  to  be 
void,  but  only  voidable.'^  And  he  further  affirms  that  '^  it  is  t^ter 
for  infants  that  they  should  have  an  election.^'  {Zouch  v.  Pa^sonsy 
^Bv/rr.  R.  1806.  Vide  also  Molmes  v.  Boffg^  2  Jio.  R.  552. 
Griffeih  V.  Sehneidejrmanj  27  ib.  412.)  An  infant  shofkkeeper  who 
contracts  for  goods  to  sell  again  in  coarse  of  hils  trade,  or  an  infant 
who  contracts  for  goods  not  necessaries,  or  who  borrows  money, 
though  he  afterward  actually  lay  them  out  in  necessaries,  is  clearly 
90t  absolutely  liable  for  the  payment  of  the  goods  or  money;  but 
as  there  is  nothing  to  prevent  him,  when  of  full  age,  from  rati- 
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fying  the  contraot  if  he  ohooee,  such  ooDtract  most  be  deemed 
only  voidable^  and  not  absolutely  void.  {Bing.  on  Inf.  29-^1. 
Vide  aUo  Van  Winkle  v.  Eetcham,  8  Gained  R.  823.  Lowe  v. 
GriffUkj  1  Sootes  R.  458.  T^uberviUe  v.  Whitehauae,  11  Eng.  C. 
L  R.  326.) 

A  seenrity  given  by  an  infant  has  been  held  to  be  voidable  merely 
(CocksAoU  V.  BenneUj  2  T.  R.  366);  and,  in  giving  judgment, 
Jadge  Ashurst  remarked,  that  the  infant  was  bound  in  equity  and 
in  conscience  to  discharge  the  debt,  though  the  law  would  not 
eompel  him  to  do  so ;  but  he  may  waive  the  privilege  which  the 
law  gives  him  for  the  purpose  of  securing  him  against  the  imposi- 
tion of  designing  persons ;  and  if  he  choose  to  waive  his  privilege^ 
the  judge  held  that  the  subsequent  promise  would  operate  upon  the 
preceding  consideration.  This  reasoning  leads  to  the  conclusion 
that  the  security  of  an  infant  is  only  voidable ;  but  it  rather  mili- 
tates against  the  position  that  the  want  of  apparent  benefit  to  the 
infant  is  a  criterion  by  which  we  can  judge  whether  an  instrument 
is  void  or  voidable ;  for  when  a  mere  security  for  another  is  given 
bv  the  infant  no  benefit  has  accrued  or  can  accrue  to  him ;  there 
18  neither  apparent  nor  actual  advantage.  (  Vide  Hindy  v.  Mofr- 
faritz,  2  Barr.  R.  428.  Curtin  v.  PxUteny  11  Serg.  cfe  Rawl^e  R* 
305.)  A  submission  to  arbitration  by  an  infant  is  voidable,  and 
may  be  avoided  or  affirmeQ  at  his  election,  even  after  the  award  i» 
made.  {Jones  v.  Ths  Phomix  Bank,  8  N.  T.  R.  228.  Bamaiy 
V.  Bamabyj  1  Pick.  R.  221.  Bretton  v.  WilliamSj  6  Munf.  R. 
453.)  Upon  the  same  principle,  the  settlement  of  damages  by  an 
infant  is  voidable  and  may  be  avoided,  although  he  may  haver 
received  the  damages  he  claims.  They  may  be  extremely  inade- 
quate to  the  injury,  and  the  law  will  protect  him  as  well  against 
himsdf  as  against  others.  Thus,  in  one  case  of  an  assault  and 
battery  of  an  infant  by  an  adult  and  an  infant,  which  was  settled 
between  the  aggrieved  and  the  adult*,  and  the  amount  fixed  was 
actually  recdved  by  the  aggrieved  infant,  the  court  held  "  that  if 
the  jury,  on  the  trial,  are  convinced  that  the  satisfaction  received 
from  the  adult  was  a  eompensation  for  the  injury,  they  will  assess 
for  the  plaintiff  but  nominal  damages.  But  if.  the  eompensation 
diould  be  found  inadequate,  the  jury  will  give  such  further  sum  as, 
with  the  money  received  from  the  adult,  will  amount  to  a  rea- 
tenable  satisfaction.  The  law  very  properly  will  not  trust  an 
afait  to  fix  a  value  on  bis  own  rights,  but  this  power  is  devolved 

8 


58  LAW  OF  INFANCY. 

on  a  jtuy  who  will  do  jnfitioe  to  all  partieB."    {Baker  y.  Lovetl^  7 
Mass.  R.  78.) 

§  17.  The  authorities  are  clear  that  a  mortgage  of  an  infant  of 
his  lands  is  voidable  only,  and  maj  be  enforced  unless  disaffirmed 
when  he  comes  of  age.  (7^  Boston  Bamk  v.  Chmnherlairiy  IS 
Mom.  R.  220.  The  EagU  Fire  Co.  v.  Lmt,  6  Paiges  R.  635. 
Hvilba/td  v.  Oummmgey  1  Oreeni.  R.  11.  Roberts  v.  Wiggins^  1 
N.  H.  R.  73.     PdLm&r  v.  MUler,  25  Bwrb.  R.  399.) 

The  contract  of  an  infant  to  perform  labor  and  service  is  voidable, 
and  in  an  action  brought  by  the  infant  for  services  performed  under 
it  he  will  be  entitled  to  recover  such  sum  as  he  would  be  entitled 
to  had  there  been  no  express  contract  made ;  on  the  assumption  that 
there  is  no  express  contract  at  all.  (  Whitma^eh  v.  Haily  3  Denufs 
R.  377.  Slown  v.  Hayden^  110  Mass.  R.  141.  Rm/  v.  HaineSy 
52  lU.  R.  485.) 

The  agreement  and  partition  of  lands  by  an  infant  is  voidable, 
and  may  be  eillier  affirmed  or  disaffirmed  by  him  on  his  attaining 
full  age.  {Overhach  v.  Heermance,  Hopk.  R.  337.  Rainrford  v. 
Rai/mford,  Speari  Eq.  \S.  C]  R.  385.) 

The  contract  of  marriage  by  an  infant  is  voidable,  and  he  may 
plead  infancy  to  an  action  brought  against  him  for  a  breach  of  such 
a  contract,  even  though  the  plaintiff  may,  by  reason  of  such  promise, 
have  been  induced  to  allow  him  to  have  connection  with  her. 
{Leichtweiea  v.  Treeko^o^  21  llv/rCe  R,  487.  And  vide  FieheL  v. 
Ohersky,  13  Abb.  Pr.  \_N,  /S.]  R,  403.  Hamilton  v.  I/max,  26 
Barb.  R.  61 5.  WiUard  v.  Stone^  7  Cow.  R.  22.  Hvnt  v.  Peck^ 
5  ib.  475.  Pool  v.  PraM,  1  Chip.  R.  252.  Rush  v.  Wick,  31 
Ohio  St.  if.  521.  Deodin  v.  Riggsbee^  4  Ind,  R,  464.  Warwick 
V.  Cooper,  5  Sneed^s  R.  659.  Holt  v.  Ward,  2  Strangers  R.  937.) 
After  the  contract  is  consummated  by  the  marriage,  of  course,  it 
cannot  be  repudiated,  but  is  as  solemnly  binding  upon  the  parties 
as  though  they  were  adults  at  the  time  of  its  consummation.* 

It  has  also  been  held  that  an  executed  compromise  by  an  infant 
of  a  claim  against  him  is  voidable,  and  that  in  such  a  ease  the  acts 

*Thls  stAtament  Is  nude  with  the  qnallilcatiAn  that  th«  oontntct  of  marriage  be  oonsammated 
After  the  Infant  attains  to  the  age  of  discretion,  which,  hy  the  common  law,  is  fonrteen  years  in 
males,  and  twelve  in  females.  If  the  marriage  oocnrs  before  the  age  of  legal  consent  the  contract 
may  be  SToided  upon  the  infant  arriTing  at  maturity  (Aymtm,  v.  BoM,  8  Johnt,  Ch.  R.  49),  thoagh 
It  must  be  done  at  once,  beoanse  if  the  parties  still  oontinne  to  live  together  after  that  period  il 
will  be  then  too  late  to  disaffirm  the  eontract.  So  also  a  volontary  dlstribatinn  of  an  intestate*! 
estate  is  not  absolutely  binding  upon  an  infant,  and  may  be  ftvoided  or  ratlfled  by  tho  infant  on 
eomlog  of  age.    {Kitcham  ▼.  Shtttiy,  98  Mitf,  R.  161.) 


VOIDABLE  ACTS  OF  INFANTS.  59 

of  the  infant  may  be  inquired  into  for  the  purpose  of  seeing  whether 
Ihej  are  beneficial  to  his  interest  or  not.  {Pitcher  v.  The  Turin 
Plank-Road  Co.  JO  B(»rb.  R.  436.) 

Infancy  is  an  available  defense  in  an  action  upon  contract, 
brought  to  enfore  a  joint  liability  against  the  infant  as  a  secret 
partner.    (  Vineen,  v.  Locha/rdy  7  Bushes  R.  438.) 

It  was  formerly  supposed  that  a  atcrrender  by  an  infant  was 
absolutely  void,  but  Lord  Mansfield  set  the  matter  right  by  deciding 
the  precise  question  and  holding  that  it  was  only  voidable.  His 
language  was :  "  I  know  of  no  judgment  upon  the  ground  that  such' 
a  surrender  is  void.  Most  undoubtedly  the  other  party  cannot  say 
no.  If  an  infant  were  to  surrender  an  unprofitable  lease,  and  after 
acceptance  the  premises  should  be  burned,  overflowed,  or  otherwise 
destroyed,  the  lessor  never  could  say  the  surrender  was  void.  There 
is  no  instance  where  the  other  party  to  a  deed  can  object  on  account 
of  infancy ;  consequently  the  infant  may  let  the  surrender  stand  or 
avoid  it ;  which  proves  it  to  be  voidabW^  {Zoueh  v.  Parsons,  3 
BurrR.  1806.) 

Lord  Coke  lays  down  the  rule  that  an  exchange  of  land  made  by 
an  infant  is  only  voidable,  because  the  occupation  of  the  land  taken 
in  exchange  is  tantamount  to  livery,  and  also  in  respect  to  the 
recompense.    {Oo.  Litt,  51,  ft.) 

It  has  always  been  held  that  judicial  acts  of  the  infant,  such  as 
fine,  recovery,  statute,  recognizance,  are  only  voidable,  and  that  in 
a  manner  much  more  limited  than  other  acts,  because  of  the 
solemnity  with  which  they  are  accompanied.  (  Vide  Bing.  on  Inf, 
43,  44,  and  cases  cited.)  And  it  may  be  affirmed  that  all  judicial 
acts  against  an  infant,  such  as  judgments  and  decrees  without  a 
guardian  ad  litems  and  recognizances,  are  only  voidable.  {Porter^ s 
hem  V.  Robinson^  3  MarshaJiCs  R.  253.  AUison  v,  Taylor,  6 
Donahs  R.  87.  Bloom  v.  Bv/rdick,  1  HiZVs  R.  30.  Avstin  v. 
Charlesiovm  Female  Seminary,  8  Metcalfe  s  R.  196, 203.  Patchin 
V.  Oromach,  13  Vt.  R.  330.) 

It  has  been  decided  that  an  infant  is  not  bound  by  his  contract, 
either  parol  or  by  deed,  to  pay  a  sum  certain,  even  for  necessaries, 
for  he  is  not  to  be  precluded  by  the  form  of  his  contract  from  his 
right  of  estimating  the  actual  worth  of  the  articles  supplied,  beyond 
which  he  is  not  bound.  {Story  on  Contracts,  §  81.  Beder  v. 
Ymmg,  1  BtUb's  R.  519,  520.  Vmt  v.  Osgood,  19  Pick.  R.  572 
MitcheU  V.  Reynolds,  10  Mod.  R,  85.) 
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The  conveyance  of  land  by  an  infant  is  voidable  only  at  the 
infant's  election,  and  after  attaining  his  majority  he  may  affirm  or 
disaffirm  it.  And  the  deed  of  an  infant  purporting  to  convey  lands 
operates  to  transmit  the  title  and  is  voidable  only  and  not  void. 
{Irwin  V.  Irurin,  9  WcUlaoe's  R.  617.  Johnson  v.  Rockwell^  12 
Ind.  R.  76.  Jenka  v.  Jenksj  12  Iowa  R.  195.  Dixon  v.  Merriitj 
21  Minn.  R.  196.  Tunison  v.  Chamberliu,  88  lU,  R.  278.  Gil- 
lespie V.  Bailey^  12  W,  Va.  R.  70.  Alien  v.  Poole,  57-  Miss.  R. 
823.)  And  the  supreme  court  of  Maine  has  decided,  that  bounty 
money  to  a  minor  is  a  gift  and  not  wages,  and  that  his  agreements 
in  respect  to  it  are  voidable,  but  not  void.  {Bolt  v.  Holi^  59  Maine 
R.  465.)  And  it  may  be  affirmed  as  a  rule,  that  all  gifts,  grants^ 
or  deeds  made  by  an  infant  by  matter  of  deed  or  a  writing  which 
takes  effect  by  delivery  of  his  hand  are  voidable  only,  and  not  void. 
{Illinois  Z.  and  L.  Co.  v.  Bonner^  75  lU.  R.  315.) 

The  infant  may  avoid  his  voidable  contracts,  even  though  the 
party  dealing  with  him  supposed  him  to  be  of  full  age,  and  the 
infant  fraudulently  represented  himself  to  be  of  age ;  or  the  infant 
was  in  business,  and  in  the  habit  of  contracting  for  himself.  ( Van 
Winkle  v.  Ketcham,  3  Cai/nes^  R.  323.  Con/roe  v.  BirdsaU^  1 
Johns.  Cases  J  127.  Brown  v.  MoClure^  5  Samdf.  R.  224.  Heath 
V.  Mahcmey,  7  HmCs  R.  100.  StudwM  v.  Shafter^  54  N.  T.  R. 
249.  Burley  v.  Rttsselly  10  H.  n.  R.  184.  Whitcomb  v.  Joslyn^ 
51  Yt.  R.  79.  Houstm  v.  Cooper^  Pennington^ s  H.  866.  StooLfoos 
V.  Jenkins^  12  Serg.  cfe  Rawl^s  R.  399, 403.  Curtvn  v.  Paiton^  11 
ib.  809.  Carpenter  v.  Carpenter ^  45  Ind.  R.  142.  Tamdy  v. 
Masterson^s  Adm.  1  BibVs  R.  330.)  In  none  of  these  cases  can 
the  contract  be  enforced  against  the  infant,  though  he  may  be  liable 
in  tort  for  his  fraudulent  acts.  And  Professor  Parsons  lays  down 
the  rule  in  general  terms,  that  ^'  the  contract  of  an  infant  (if  not 
for  necessaries)  is  voidable ; "  that  is,  he  itiay  disavow  it,  and  so 
annul  it,  either  before  his  majority  or  within  a  reasonable  time 
after  it  {Parson^  Mercantile  LaWy  4) ;  and  in  a  note  appended  to 
this  declaration,  while  frankly  admitting  that  the  rule  that  those 
contracts  are  voidable  only  which  are  for  the  infant's  benefit,  and 
those  which  are  prejudicial  are  absolutely  void,  is  adopted  and 
recognized  by  many  authorities,  advances  the  opinion  that  this 
distinction  is  now  practically  obsolete,  and  unqualifiedly  asserts  that 
the  more  recent  authorities  hold  that  all  acts  and  contracts  of  infants 
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(except,  perhaps,  the  appointment  of  an  attorney)  are  voidable  only, 
and  not  absolutely  void.    {lb.  note  4.) 

§  18.  It  is  admitted  th^t  the  tendency!  of  modem  decisions  is 
aB  indicated  by  Professor  Parsons ;  but  it  is,  nevertheless,  respect- 
fally  eu^eeted,  that  the  authorities  holding,  for  example,  that  a 
release  from  an  infant  to  his  guardian,  or  that  an  infant's  release  of 
a  legacy  is  absolutely  void,  have  never  been  definitely  overruled. 
If  it  could  be  substantiated  that  this  rule  were  generally  recognized 
by  the  courts,  it  would  have  the  effect  to  save  much  labor  and 
research.  But  in  view  of  the  facts  above  suggested,  it  will  be  safe 
for  the  present  to  bear  in  mind  the  principles  and  tests  laid  down, 
and  the  authorities  upon  the  subject,  which  have  never  been  over- 
ruled. The  exception  in  favor  of  the  appointment  of  an  attorney, 
is  open  to  criticism,  as  well  as  the  other  ciases  in  which  the  acts  of 
the  infants  are,  by  the  authorities,  held  void.  The  reason  often 
assigned  is,  that  if  the  power  of  attorney  authorizes  the  convey- 
ance of  land,  it  mugt  be  pr^vdicial  to  ike  infwnt^  which,  under 
the  role  laid  down,  makes  the  contract  void,  but  it  is  not  readily 
discovered  why  authorizing  (mother  to  convey  should  necessarily 
be  more  to  his  prejudice  than  conveying  himself;  and  yet  it  is 
agreed  on  all  hands,  at  the  present  day,  that  his  own  conveyance  is 
only  voidable,  and  not  void.  But  this  exception  itself  does  not 
always  obtain,  for  if  the  power  of  attorney  authorizes  the  reception 
of  seisin  of  land,  it  is  then  only  voidable,  and  not  void.  Analogy 
would  indicate  that  the  same  rule  should  hold  to  this,  as  to  all  other 
contracts,  and  that  a  warrant  of  attorney  should  be  no  more  void 
per  se^  than  any  other  contract ;  but  it  is  admitted  that  the  authori- 
ties have  established  a  different  rule,  and  we  humbly  submit  to  it. 
[Bing,  on  Inf.  19,  note  6.)  This  anomaly,  however,  is  confined  to 
sealed  instruments,  and  parol  authority  to  transact  business  for  an 
infant,  as  we  have  seen,  is  not  void,  but  voidable  merely.  (  Whitney 
V.  Dutch,  U  Mass.  R.  463.) 

So  it  still  continues  to  be  affirmed  by  elementary  writers  upon 
contracts,  like  Chitty,  Comyn  and  Story,  that  some  contracts  of 
infants  are  binding,  some  voidable  only,  and  others  absolutely 
Toid,  to  be  determined  by  certain  tests  and  criteria  which  are  laid 
down. 
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CHAPTER  IV. 

BT  WHOM  AND  AT  WHAT   TIME,  VOIDABLE   AOTS  OF   INFAITTS   ABE  TO 

BE  AVOIDED. 

§  19.  The  piivilege  conferred  by  law  npon  infancj  is  a  personal 
privilege,  and  it  is  declared  by  Bingham,  and  other  elementary 
writers,  that  no  one  can  take  advantage  of  the  relation  but  the 
infant  himself,  and  such  at  least  is  the  Iwaguage  of  the  earlier 
authorities  upon  the  subject.  {Bmg.  on  Inf.  49.  Kea/ne  v. 
Bayoott^  2  H,  Bl.  R.  611.  Van  Bramer  v.  Cooper^  2  Johns.  R. 
279.  Jackson  v.  Todd^  6  Ih.  257.  Slocvm  v.  Hooker^  13  Barb. 
R.  536.  Alsworth  v.  Cordtz^  31  Miss.  R.  32.  Olwer  v.  Sored- 
let,  13  Mass.  R.  237.).  It  is  more  accurate  to  say,  however, 
that  as  a  general  rule  no  one  but  the  infant  himself,  or  his  legal 
representatives,  executors  and  administrators,  can  avoid  the  void- 
able acts,  deeds  and  contracts  of  an  infant,  for,  while  living,  he 
ought  to  be  the  exclusive  judge  of  the  propriety  of  the  exer- 
cise of  a  personal  privilege  intended  for  his  benefit ;  and,  when 
dead,  they  alone  should  interfere  who  legally  represent  him. 
(2  Xenfs  Com.  237.  Smith  v.  MayOj  9  Mass.  R.  62.  Hw- 
sey  V.  Jewetty  ib.  100.  MarUn  v.  Mayo^  10  ib.  137.  Jacksofx 
V.  MayOy  \\  Ih.  147.  Parsons  v.  IlUi^  8  Mo.  R.  135.  Jefford 
V.  Ringold^  6  Ala.  R.  544.)  The  rule  would  extend  to  privies 
in  blood  of  the  infant,  but  not  to  his  assignees  or  privies  in 
estate  only.  {Bao.  Air.  Infancy^  6.  Hoyle  v.  Stowe^  2  Dev. 
<&  Batons  {N.  C]  R.  323.  Ausivn  v.  CharUsUmn^  8  Mete. 
R.  196.  Breckemridg^s  Hevrs  v.  Ormsby^  1  J.  J.  Marsh 
iKy.']  R.  236.  Boseman  v.  Browning^  81  Ark.  R.  364.  Voor- 
hees  V.  Waitj  3  Cfreen^s  R.  343.  Rose  v.  Daniel^  3  BrevarcTs 
R.  438.) 

It  follows,  from  the  rule,  that,  though  the  contract  of  an  infant 
be  voidable,  yet  it  is  binding  on  a  person  of  full  age  who  contracts 
with  him.  The  indulgence  which  the  law  allows  infants,  to  secure 
them  from  the  fraud  and  imposition  of  others,  can  only  be  intended 
for  their  benefit,  and  is  not  to  be  taken  advantage  of  by  persons 
of  riper  years,  who  are  presumed  to  act  with  suflScient  prudence. 
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If  it  were  otherwise,  thifl  privilege,  instead  of  being  a  protection 
to  the  infant,  naight,  in  many  cases,  turn  greatly  to  his  detriment. 
{Bing.  on  Inf.  49.)  Every  person,  therefore,  deals  with  an  infant  at 
aims-length,  at  his  own  risk,  and  with  a  party  for  whom  the  law 
has  a  jealous  watchfulness.    [SUyry  on,  Con,  §  13.) 

Infancy,  and  the  burden  of  proving  it,  rest  upon  the  person 
setting  it  up.    (CampbeU  v.  WtUon,  23  Tegoas  B.  267.) 

§  20.  The  authorities  are  quite  numerous  to  show  that  an  adult 
cannot  disaffirm  his  contract  with  an  infant,  but  only  a  few  will 
need  to  be  referred  to.  Among  the  earlier  cases,  where  an  infant 
brought  an  action  on  a  contract  for  the  sale  of  some  grass,  the 
defendant  was  not  permitted  to  arrest  judgment,  on  the  ground 
that  the  plaintiff,  being  an  infant,  the  defendant  was  not  bound  by 
his  agreement.  {Smith  v.  Bowi^y  1  Mod.  B,  25.)  So  on  a  promise 
to  an  infant  to  do  such  an  act,  on  consideration  that  the  infant 
promifled  to  pay  such  a  sum,  in  assumpeit  by  the  infant,  he  had 
judgment,  though  the  money  was  not  paid ;  for  the  court  held  that 
the  infant's  promise  was  only  voidable  at  his  own  election,  and  not 
at  the  election  of  him  to  whom  it  was  made.  {Forester^s  Case,  1 
Sid.  B.  41.)  A  man  of  full  age  and  a  female  of  fifteen  promised 
to  intermarry,  and,  after  request  by  her,  he  married  another  woman ; 
an  action  on  the  case  was  brought  against  him  for  the  violation  of 
the  contract  The  man  objected  that  the  agreement  was  nudwn 
padum,  and  not  reciprocal,  as  he  could  not  compel  her  while  an 
in&nt  to  perform  her  promise ;  but  the  court  held  that  the  infant's 
promise  was  only  voidable  at  her  own  election  and  not  at  the 
election  of  him  to  whom  it  was  made ;  and  therefore  the  action 
was  sustained.    {JSoU  v.  Ward,  7  Strangers  B.  937.) 

This  doctrine  in  Strange  has  been  expressly  approved  by  the 
supreme  court  of  the  State  of  New  York,  and  others  of  the  Amer- 
ican States.  {BtifU  v.  Peahe,  6  Cow.  B.  475.  Vide  also  WiUard 
V.  SUme,  7  tJ.  22.  Gannon  v.  AUlerry,  1  A.  K.  Marsh.  [^Ky."]  B.  76. 
Wamith  V.  Choper,  5  Sneers  [Tenn.']  B.  659.  Pool  v.  PraU,  Chip. 
[  Vt]  B.  252.)  In  another  case,  an  infant  brought  an  action  of  cove- 
nant, and  set  forth  in  her  complaint  that  she  had  covenanted  to  serve 
the  defendant  seven  years,  and  that  the  defendant  had  covenanted  to 
teach  her  to  sing  and  to  dance,  and  to  find  meat,  drink,  washing 
and  lodging,  and  that  the  defendant,  within  the  time,  turned  her 
out  of  the  house,  and  did  not  teach  her' to  sing  and  dance.  It  was 
objected,  in  arrest  of  judgment,  that  the  covenants  being  recipro- 
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cal)  and  the  infant  not  bonnd  by  her  covenant,  neither  (\>ald  the 
miBtresB  be  by  heis.  But  the  court  held  that  though  the  contract 
might  be  avoided  as  to  the  infant,  yet  it  bound  her  mu>treBB,  who 
was  of  full  age.    {Fa/mham  v.  Aikms,  2  Kib.  R.  623.) 

It  will  not  be  necessary  to  refer  to  more  of  the  older  authoritier 
on  this  subject.    Those  referred  to  will  suffice. 

§  21.  The  more  modern  authorities  holding  that  the  adult  con 
tractor  with  an  infant  is  liable  upon  his  contract  are  not  so  numerous 
as  the  more  ancient,  and  yet  the  question  is  well  settled. 

In  a  case  which  came  before  the  court  of  errors  of  the  State  of 
New  York  in  1835,  the  chancellor  (Walworth),  who  gave  the  lead- 
ing opinion,  said :  ^^  As  to  the  adult  party,  a  joint  promise  made 
by  him  and  the  infant  is  binding  as  a  joint  contract ;  and  a  recovery 
may  be  had  against  him  upon  a  declaration  stating  it  as  a  joint 
contract  made  by  him  and  the  infant,  although  the  infant  avails 
himself  of  the  defense  of  infancy."  {Mason  v.  Denisony  15  Wend. 
R.  66.)  The  same  doctrine  was  sanctioned  by  a  majority  of  the 
court  of  appeals  of  the  State  of  Yirginia.  {(Me  v.  Pemul^  2 
Ra/nd.  R.  178.) 

In  another  case,  in  the  supreme  court  of  New  York,  Harris, 
J.,  sitting  at  special  term,  says:  "It  is  also  a  general  rule  that 
no  one  but  the  infant  himself  can  avoid  his  voidable  contract. 
If,  therefore,  the  contract  of  an  infant  be  voidable  merely,  and  the 
in&nt  alone  can  avoid  it,  how  can  it  be  treated  as  void  until  the 
infant  had  made  his  election  to  disaffirm  it."  {Sloctim  v.  Hooker^ 
12  Bwrh.  R,  664.)  And  on  re-examination  of  this  same  case  at 
general  term,  Parker,  J.,  said,  "If  a  promise  by  an  infant  were 
absolutely  void,  it  would  form  no  consideration  for  a  promise  made 
to  him.  But  it  is  well  settled  that  an  infant  may  maintain  an 
action  on  his  contract."    {Slooum  v.  Hooker^  13  Barb.  R,  537.) 

In  Indiana  it  has  been  held  that  an  adult  contracting  with  an 
in&nt  for  the  conveyance  of  land  is  bound  by  the  agreement,  and 
must  pay  the  contract  price  and  take  the  infant's  deed.  {Buaan  v. 
Carlton,  13  Ind.  R.  354.) 

The  cases  not  only  hold  that  the  adult  contractor  is  liable  upon 
his  contract  with  an  infant,  but  that  an  adult  joint  contractor  can- 
not avail  himself  of  the  objection  that  his  co-contractor  was  an 
infant.  There  is,  therefore,  no  question,  upon  authority,  that  tdl 
parties  dealing  with  an  infant,  whether  as  co-contractors  with  him 
or  as  adverse  parties,  are  liable  upon  such  contracts,  co-contractors 
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in  anj  event,  and  adveree  parties,  until  the  contract  is  disaffirmed 
by  the  infant.  In  England  it  has  been  held  that  the  infancy  of 
one  of  several  joint  contractors  may  be  set  up  to  defeat  the  action  as 
to  the  infant,  but  that  tiiis  is  no  discharge  to  a  separate  action 
against  the  others.  {OiUow  v.  LiUie^  27  Eng,  C,  L,  R.  648.)  And 
ftirther,  that  the  infancy  of  the  payee  of  a  bill  of  exchange  is  no 
answer  to  an  action  against  the  drawer  by  the  indorser  {Orey  v. 
Cooper^  26  Eng,  C.  L.  JS.  36) ;  but  that  the  confession  of  infancy 
on  the  record  bars  a  joint  action  ex-contractu.  {Boyle  v.  W{J>8ier. 
79  Efig,  a  L.  R.  960.) 

§  22.  For  the  same  reasons  which  bind  the  adult  party  dealing 
with  infants,  as  a  general  rule,  none  but  the  infant  himself  or  his 
personal  representatives,  privies  in  blood,  can  avoid  a  voidable  act, 
contract  or  conveyance  of  the  infant.  A  few  of  the  adjudicated 
cases  will  sufficiently  illustrate  the  rule.  Thus,  it  has  been  held 
that  if  an  infant  seised  in  fee  make  a  feoffment  and  die,  his  heir 
may  enter ;  and  if  seised  in  tail  male,  he  make  a  feoffment  and  die^ 
hig  son,  being  heir,  general  and  special,  may  enter.  (  WhiMingtorCa 
ca^j  8  Coke^a  R,  42  J,  43  a.)  If  the  infant  be  attainted  of  felony 
after  the  feoffment,  Lord  Coke  says  that  the  issue  would  be  driven 
to  his  formedon,  for  his  entry  is  not  lawful  in  respect  of  his  estate 
only,  but  of  his  blood,  which  is  corrupted.  {Co.  Litt,  337  a,)  But 
in  gome  of  the  cases  it  is  said  that  the  issue  may  enter.  ( Vide 
WkiUingtan^s  caeej  supra,)  And  if  such  infant  tenant  in  tail 
hare  no  sons,  but  only  daughters,  his  brother,  being  speckl 
heir,  ^^per  forman  doni^'*  made  to  his  father,  may  avoid  the 
feoffment,  because  he  is  privy  in  blood,  and  has  the  land  only  by 
descent.    {/&.)  • 

In  one  case  in  the  State  of  Massachusetts  the  guardian  of  an 

infant  undertook  to  avoid  the  sale  of  personal  property  by  his 

ward,  but  Wilde,  J.,  said:  "But  it  has  been  farther  argued  that 

these  sales,  if  voidable,  may  be  avoided  by  the  plaintiff.  Clap, 

by  virtue  of  his  authority  as  guardian  of  the  minor.    No  case  has 

been  cited  in  support  of  this  position,  and  we  know  of  no  position 

of  law  by  which  it  can  be  maintained.     The  authority  and  interest 

of  a  guardian  extend  only  to  such  things  as  may  be  for  the  benefit 

and  advantage  of  the  ward.    If  an  infant  makes  a  contract  from 

which  he  derives  a  benefit,  it  cannot  be  avoided  by  his  guardian, 

for  this,  being  injurious  to  the  infant,  would  be  a  violation  of  the 

guardian's  duty.     {OUver  v.  HoredleU^  13  Maee.  R.  239.) 
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%  23.  The  mle  that  privies  in  estate  simply  shall  not  take  ad\  an- 
tage  of  the  act  of  the  infant,  is  well  settled,  both  by  adjudications 
in  this  country  and  in  England.  It  has  been  decided  that  if  a  donee 
in  tail,  within  age,  make  a  feoffment  in  fee,  and  die  without  issue, 
the  donor  shall  not  enter,  because  there  was  privity  between  them 
only  in  estate,  and  no  right  of  entry  accrued  to  the  donor  by  the 
death  of  the  donee.  So  if  two  joint  tenants  be  in  fee,  within  age, 
and  one  makes  a  feoffment  in  fee  of  his  moiety,  and  dies,  the  survi- 
vor cannot  enter  by  reason  of  the  infancy  of  his  companion,  for  by 
his  feoffment  the  jointure  was  severed,  so  long  as  the  feoffinent  * 
remained  in  force ;  and  therefore  in  such  case  the  heir  of  the  feoffer 
shall  have  "  dv/m  fuU  infra  astatem^^^  or  shall  enter  into  the 
moiety.  But  if  two  joint  tenants  be  within  age,  and  they  join  in 
a  feoffment,  in  such  case  a  joint  right  remains  in  them ;  and  there- 
fore if  one  dies,  the  right  shall  survive ;  the  survivor  shall  have  the 
right  of  the  land  as  from  the  first  feoffee,  and  may  enter  in  respect 
of  the  right  accrued  to  him.  ( WhiUi/ngton^s  ca^y  8  Cokeys  Ji.  43.) 
In  another  case,  however,  Doddridge,  J.,  thought  the  donor  might 
enter,  because  he  could  not  bring  his  ^^ formedon^'*  and,  there- 
fore, without  entry,  would  have  no  remedy.  {Palmer^B  Ji,  254.) 
But  it  does  not  appear  why,  in  such  case,  the  donor  should  not  bring 
his  ^'fcrmedon  " — a  writ  formerly  used  to  recover  entailed  property. 
If  he  could  not  bring  it,  because  or  while  the  feoffment  of  the 
infant  was  voidable,  yet  there  seems  to  be  no  reason  why  he  should 
not  bring  it,  when,  by  the  death  of  the  infant  without  issue,  the 
tortious  feoffment  was  confirmed,  or  at  least  past  avoidance.  This 
is  the  reasoning  of  Mr.  Bingham  {Bing.  on  Inf.  53,  note  m),  and 
though  we  do  not  have  this  writ,  in  a  technical  sense,  in  tlib 
country,  the  same  principle  is  frequently  involved  in  cases  of  the 
present  day.  If  an  infant  seised  in  right  of  his  wife,  make  a  feoff- 
ment and  die,  his  heir  cannot  enter,  because  no  right  descends  to 
him ;  but  inasmuch  as  the  baron,  if  he  had  lived,  might  have 
entered  in  right  of  his  wife  only,  and  not  in  respect  of  any  right 
which  her  husband  had,  the  wife  might,  in  such  case,  have  entered 
in  her  own  right.  (  WMJ(imgtorC%  oase^  stipra,)  But  if  the  feme, 
being  only  a  tenant  in  tail,  the  baron  within  age,  had  made  a  gift 
in  tail  to  another,  by  which  the  baron  gained  a  new  reversion  in 
fee,  and  died,  the  wife  might  enter,  or  the  heir  of  the  baron,  who 
had  a  new  reversion  descended  to  him.  But  if  the  heir  entered, 
as  it  could  only  be  to  defeat  the  tail  given  by  the  infant,  his  estate 
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vanifihed;   and,  by  operation  of  law,  the  feme  was  immediately 
Beised  of  her  old  estate.    ( Whittington^s  case^  8  (hke^s  R.  43.) 

In  the  case  before  Lord  Mansfield,  often  referred  to,  it  was  held 
that  where  a  tenant  for  life  and  an  infant  in  remainder  levied  a 
fine,  the  infant  might  reverse  the  fine  as  to  himself  for  the  inherit- 
ance for  nonage,  bat  that  the  tenant  for  life  was  bound  by  his 
assent  to  the  fine  and  joining  in  it,  not  to  enter  for  the  forfeiture, 
on  the  principle  that  the  privilege  of  the  infant  being  as  a  shiddj 
and  not  as  a  swordy  ^^  shall  not  be  turned  into  an  offensive  weapon 
dfrwud  or  injuetice.^^  {Zouch  v.  Parsons^  3  Burr.  E.  1802.) 
And  in  a  case  before  the  courts  of  North  Carolina,  it  was  held  that 
privies  in  estate  simply  could  not  avoid  the  infant's  deed.  {Eoyle 
V.  Stmoe,  2  Deo.  <6  Battle's  R.  323.) 

§  24  It  is  held  that  privies  in  law,  as  the  lord  by  escheat,  are 
equally  incapable  as  privies  in  estate,  of  avoiding  a  conveyance 
made  by  an  infant.  On  this  principle,  if  an  infant  make  a  feoffment 
and  die  without  heir,  the  law  is  not  permitted  to  avoid  it.  In  one 
case  however  in  which  this  rule  was  stated,  it  appeared  that  the 
feoffinent  of  the  infant  was  made  ty  aUomey,  and  so  was  absolutely 
voidy  and  the  court  resolved  that  the  land  should  escheat  (  Whit- 
tington's  case,  8  Coke's  R.  44.)  The  heir  or  executor,  sued  on  the 
infant's  bond,  may  avoid  it  by  pleading  the  infancy  of  the  obligor. 
The  heir  is  privy  in  blood,  and  the  executor  stands  exactly  in  his 
testator's  place,  and  both  avoid  the  instrument  in  respect  of  the 
estate  transmitted.  {Bing.  on  Inf.  55.)  The  heir  is,  of  course, 
clearly  within  the  letter  of  the  rule,  and  the  executor  is  within  the 
9pirit  of  the  rule,  by  conventional  relation. 

§  25.  As  to  the  time  of  avoiding  voidable  acts,  it  may  be 
obsen'ed,  that  the  infant's  privil^e  of  avoiding  acts  performed 
vith  judicial  solemnity,  and  constituting  matters  of  record,  as  fines, 
recoveries  and  recognizances,  is  much  more  limited,  in  point  of 
time,  tlian  his  privileges  of  avoiding  matters  m  pais,  or  matters 
not  judicial.  The  former  must  be  avoided  by  the  infant  himself, 
and  during  his  minority,  and  by  some  act  of  record,  as  by  a  writ 
of  error,  or  an  audita  querela.  {Tucker  v.  Mordamdy  10  Peter's 
R,  71.)  This  was  always  the  rule  in  England,  because  the  fact  of 
in&ncy  was  anciently  tried  by  inspection,  which  is  not  a  part 
of  our  law.  (20  Am.  Jv^r.  268.)  But  the  rule  however  prevails 
in  this  country,  as  well  as  in  England,  that  in  such  cases  the  matter 
must  be  avoided  during  infancy.    {Tucker  v.  Moreland,  supra. 
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Breckinridge's  Heirs  v.  Ormaly^  1  J,  J,  Marsh,  252.)  From  the 
nature  of  the  case,  it  must  be  so,  because  after  full  age,  infancy  or 
not,  when  the  act  occurred,  must  be  tried  by  a  jury  and  nothing 
can  be  averred  against  the  record,  which  implies  that  the  act 
)ccurred  after  full  age,  or  that  the  person  could  not  have  suffered  a 
common  recovery  whilst  he  was  a  minor.  Besides  the  act  mnst  be 
vacated  with  the  same  solemnity  that  it  was  entered  into.  {Bing. 
on  Inf.  66,  and  cases  cited.)  It  has  been  accordingly  held  that  if 
an  infant  suffer  a  common  recovery,  in  which  he  comes  in  as  a 
voucher  in  his  proper  person,  he  may  in  a  writ  of  error  avoid  it, 
because  it  is  error ;  yet,  at  his  full  age,  he  cannot  enter  into  the 
land,  and  avoid  it  by  entry  before  he  lias  reversed  the  recovery  by 
writ  of  error,  for  judgments  are  not  to  be  subverted  by  matter  "  in 
pais^'*  without  matter  of  record.  (/&.)  Though  if  an  infant 
appear  hy  attorney ^  and  suffer  a  recovery,  it  may  be  reversed  for  this 
error,  after  the  infant  comes  of  age ;  because  it  may  be  tried  by  the 
country,  whether  the  warrant  of  attorney  was  given  under  age 
or  not ;  and  not  be  tried  by  inspection  of  the  court  like  the  fact  of 
nonage.  {Rdby  v.  Mofdnson^  1  Levin£s  R.  142.  Roby  v.  Robin- 
sony  1  Sid.  R.  321.)  And  if  a  feme-covert,  being  under  age,  lexnes 
a  fine  which  she  afterward  wishes  to  reverse,  she  may  be  brought 
into  court  by  habeas  oorptcSj  in  order  to  her  inspection ;  and  it 
seems  the  fine  may  be  set  aside  on  motion,  for  the  husband  may 
not  be  willing,  nor  permit  her  to  proceed  by  writ  of  error. 
{Hutchinson^s  case^  3  I^&ovn^s  R.  36.) 

These  rules  with  respect  to  finjes  and  common  recoveries  may  be 
regarded  as  of  little  or  no  practical  importance  at  the  present  day, 
from  the  fact  that  alienation  by  matter  of  record  is  not  now  known 
in  practice,  either  in  England  or  in  many  of  the  American  States. 
It  is  true  that  fines  and  recoveries  have  been  swept  away  by  a 
recent  statute  in  England,  and  more  simple  modes  of  assurance 
have  been  substituted ;  and  the  conveyance  by  common  recovery, 
formerly  in  use  in  many  of  the  United  States,  has  become  obsolete 
with  the  disuse  of  estates  tail;  and  yet  the  doctrine  of  uses  still 
prevails  in  soms  of  the  states,  and  a  process  similar  to  fines  and 
recoveries  is  still  somewhat  in  use.  At  all  events,  the  principle^ 
so  far  as  infants  are  concerned,  it  is  well  to  understand.  Questions 
involving  the  principle  frequently  arise,  even  where  fines  and 
recoveries  are  abolished  by  statute.  A  judgment  recovered  against 
an  infant  who  appeared  in  the  action  by  attorney,  may  be  set  aside 


WHEN  VOIDABLE  ACTS  TO  BE  AVOIDED,  69 

bj  the  infant  when  he  attains  full  age,  by  a  writ  of  error.    {Powell 
Y.  GoU.  13  Mas9.  R.  468.) 

§  26.  Conveyances  of  real  property  by  an  infant,  either  in  fee, 
for  life  or  years,  cannot  be  avoided  or  disaffirmed  nntil  the  infant 
attain  to  full  age.  {Boof  v.  Stafford,  9  Cow.  H.  626.)  It  lias 
been  held,  however,  that  in  the  mean  time  the  infant  may  enter 
the  premises  and  take  the  profits.  {Bool  v.  MiXy  17  Wend.  R, 
119.) 

So,  also,  it  has  been  held  that,  though  an  infant  cannot  avoid 
his  deed  of  real  estate  nntil  he  come  of  age,  yet  he  may,  by  his 
next  friend  or  guardian,  as  the  practice  requires,  bring  an  action  in 
equity,  during  minority,  and  get  a  receiver  of  the  rents,  issues  and 
profits  appointed.  {MatJiewsoth  v.  Johnson,  1  Hoff.  Ch,  R,  560.) 
So  in  England  it  was  held  that,  if  an  infant  make  a  feoffment,  he 
may  avoid  it  by  entry,  either  within  age  or  ait  full  age ;  and  if  he 
dies,  his  heir  may  enter  or  have  a  ^^dum  fuit  infra  (BtaUm.'*'^ 
That  the  feoffment  being  a  conveyance  performed  with  much 
greater  solemnity  than  any  other,  the  intant  cannot,  as  in  ease  of 
a  lease,  surrender  a  grant,  have  an  assize,  or  bring  trespass,  before 
he  has  avoided  the  feoffment  by  entry ;  for  it  is  presumed,  in  favor 
of  such  solemnity,  that  the  assembly  of  the  heirs  then  present 
would  have  prevented  it  if  they  had  perceived  his  nonage ;  and, 
therefore,  the  feoffinent  shall  continue  until  defeated  by  entry, 
vhieh  is  an  act  of  equal  notoriety.  But  it  was  at  the  same  time 
decided  that,  though  the  infant  may  avoid  his  feoffment  by  entry 
daring  his  nonage,  yet  he  cannot  have  a  '^  dum  fuit  infra  aUaiem  " 
tOl  he  eomes  to  his  full  age;  for  it  is  said  that  he  is  allowed  to 
enter,  that  he  may  save  to  himself  the  profit  in  the  mean  time, 
though  such  entry,  being  the  act  of  an  infant,  seems  to  be  as  void- 
able at  full  age  as  his  feoffment.  But  if  he  were  to  recover  in  a 
writ  Qi''^duni  fuU  infra  (Btateim,^^  the  judgment  would  bind  his 
election,  and  tlierefore  it  can  only  be  brought  when  he  comes  of 
M  age.    {Bing,  on  Inf  60  and  61,  aohd  cases  cited.) 

The  consequence  of  this  doctrine  would  seem  to  be,  that  the 
feoffment  still  continues  capable  of  confirmation  at  full  age,  notwith 
standing  such  entry,  which  is  similar  to  the  rule  in  this  country  as 
extracted  from  the  cases  of  Bod  v.  Mix  and  Matthewson  v.  John 
«m,  above  referred  to.  It  is  suggested,  however,  that  this  is  about 
e<|uivalcnt  to  allowing  the  infant  to  make  his  final  election  during 
minority,  for  if  he  was  disposed  to  confirm  the  feoffment  at  full  age, 


70  hA  W  OF  INFANCY, 

he  would,  at  the  same  time,  be  willing  to  make  an  absolute  con« 
veyance,  which  would  amount  to  the  same  thing. 

§  27.  If  the  heir,  within  age,  assign  to  the  wife  more  land  in 
dower  than  she  ought  to  have,  he  himself  may  have  a  writ  of 
admeasurement  of  dower  at  fiill  age,  bj  the  common  law.  So  if 
after  such  assignment  the  heir  die,  his  heir  may  have  such  writ  to 
rectify  the  assignment.  And  if  the  heir,  within  age,  before  the 
guardian  enters,  assigns  too  much  in  dower,  the  guardian  may 
have  a  writ  of  admeasurement  of  dower,  though  the  heir,  in  whose 
time  the  assignment  of  too  much  was  by  the  guardian,  cannot 
have  such  writ  till  his  Aill  age,  for  the  reason  that  until  then  the 
interest  of  the  guardian  continues.  {Bing.  on  Inf.  62,  63,  and 
cases  oited,) 

It  is  well  to  remember  that  in  all  these  cases  of  real  property 
where  the  act  of  the  infant  cannot  be  disaffirmed  until  he  attain 
to  full  age,  such  disaffirmance  must  be  made  before  his  entry  shall 
be  barred  by  the  statute  of  limitations.  In  the  State  of  Illinois  it 
has  been  held  that  a  minor  must  disaffirm  his  deed  within  three 
years  after  he  becomes  of  age.  {Bla/rikmship  v.  Street^  25  lU. 
R.  132.) 

§  28.  It  may  be  stated  as  a  universal  rule,  that  all  executory 
contracts,  which  are  voidable  on  the  ground  of  infancy,  may  be 
disaffirmed  during  infancy  by  the  minor  as  well  as  after  he  has 
attained  to  full  age.  So,  also^  all  contracts  respecting  property, 
which  are  executed  by  delivery  of  some  article,  on  j  ayment  of 
money,  may  be  rescinded  by  the  infant,  both  before  and  after  the 
time  of  his  coming  of  age;  though  such  disaffirmance  will  in  no 
case  avail  after  the  statute  of  limitations  has  fully  run.  ( Vids 
Leasee  of  Drake  v.  Ramsey^  5  Ohio  R.  251.  Cresmger  v.  WeUJ^^ 
15  ib.  156.) 

In  a  case  in  England,  the  chief  justice  observed  that  in  every 
instance  of  a  contract,  voidable  only  by  an  infant  on  coming  of 
age,  he  is  bound  to  give  notice  of  disaffirmance  of  the  contract  in 
a  reasonable  time.  {Holmes  v.  Blogg^  8  Taun^,  R,  35.)  But  by 
the  authorities  in  this  country,  it  would  seem  ordinarily  that  a 
conveyance  of  real  estate,  by  an  infant,  may  be  disaffirmed  at  any 
time,  so  long  as  an  action  of  ejectment  is  not  barred  by  the  statute 
of  limitations.  {Drakis  Lessees  v.  Ramsey^  supra.)  Still,  in  the 
State  of  Vermont,  it  was  held  in  one  case  when  all  the  equities 
were  against  the  act  of  disaffirmance,  that  the  infant  was  bound  by 
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hie  voidable  oontracts,  unless  disaffirmed  within  a  reasonable  time, 
and  that  eleven  years  past  majority  was  not  a  reasonable  time. 
(BigeUm  v.  Einney,  3  Vt  R.  353.) 

It  is  declared  by  statute,  in  the  State  of  South  Carolina,  that  minors 
fihall  have  five  years  after  their  coming  of  age  to  prosecute  their 
ckims  to  knd,  and  four  years  to  prosecute  pergonal  claims ;  and  this 
whether  within  or  out  of  the  state,  when  coming  of  age.  But  if  an 
action  be  commenced  for  the  recovery  of  land  within  the  five  years, 
a  nonsnit,  or  verdict,  shall  not  be  conclusive  against  him,  but  he  may 
at  any  time  within  two  years  commence  an  action  for  the  same 
land  {Edson,  v.  Damis^  1  McGord^s  Ji.  555.  Hose  v.  Dcmidy 
G^nsL  R.  549.) 

And  in  the  State  of  Iowa  they  have  a  statute  which  provides  that 
infants  shall  be  liable  upon  all  their  contracts  unless  they  disaffirm 
them  within  a  reasonable  time  after  attaining  their  majority,  and 
restoring  what  they  may  have  received  upon  such  a  contract.  And 
fnrther  that  a  minor  who  has  received  pay  for  his  work,  shall  not 
be  permitted  to  recover  it  a  second  time.  {Code  §§  2238,  2239. 
Vide  Murphy  v.  Johnson^  45  Iowa  R.  57.  Jones  v.  Jones^  46  ib. 
466.)  And  the  supreme  court  of  Michigan  has  recently  decided 
that  an  infant  cannot  repudiate  an  executed  contract  for  his  serv- 
ices, if  fair  and  reasonable,  and  the  adverse  party  was  not  aware  of 
his  infancy ;  and  that  his  continuing  under  a  contract  of  service, 
after  coming  of  age,  without  demanding  increased  wages,  is  evidence 
of  an  affirmance  of  the  contract.  (Spioer  v.  £drl^  41  Mich,  R,  191. 
And  tide  Breed  v.  Judd^  1  Crray^a  R,  455.) 

Mr.  Bingham  states  the  rule  that  all  conveyances  in  pais,  except 
enfeoffments,  whether  in  fee  tail,  for  life,  or  years,  may  be  avoided 
by  an  infant,  within  or  after  age ;  and  that  all  obligations  and  dues 
may  be  avoided  at  any  time  by  pleading  nonage.  And  further, 
that  parol  agreements  or  contracts  may  be  avoided  within  or  after 
age  by  pleading  non  assumpsit^  and  giving  infancy  in  evidence. 
(Btng.  on  Inf.  62-64.)  In  respect  to  a  deed  conveying  realty,  the 
more  general  rule  is,  that  the  infant  executing  it  has  until  such  time 
as  will  complete  the  bar  of  the  statute  of  limitations  after  maturity, 
to  disaffirm  the  deed.  (  Vide  Wallace  v.  Zatham,  52  Miss.  R.  291.) 
And  the  heirs  of  a  deceased  infant  may  disaffirm  his  deed  within 
the  same  time  that  the  infant  might  himself,  if  living.  Illinois 
Ld  Z,  Co.  V.  BarmeTy  75  III.  R.  315.)  In  case  of  coverture  and 
the  like,  the  deed  of  an  infant  may  be  disaffirmed  within  a  reasonable 
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time  after  the  disability  ceases,  unless  the  party  may  have  done 
something  after  age,  and  while  the  disability  continned,  to  confirm 
it.  {Sims  y.  Everhardty  decided  hy  the  U.  S,  mprems  cauHy 
October,  1880,  not  yet  reported.) 

§  29.  In  a  leading  case  in  the  court  of  errors  in  the  State  of  New 
York,  Jones,  Chancellor,  said :  "  The  general  rule  is  that  an  infant 
cannot  avoid  his  contract  execnted  by  himself,  and  which  is  there- 
fore voidable  only  while  he  is  within  age.  He  lacks  legal  discretion 
to  do  the  act  of  avoidance.  But  this  rule  must  be  taken  with  the 
distinction  that  the  delay  shall  not  work  unavoidable  prejudice  to 
the  infant,  or  the  object  of  his  privilege,  which  is  intended  for  his 
protection,  would  not  be  answered."  He  then  says :  "  The  true 
rule,  then,  appears  to  me  to  be  this :  that  when  the  infant  can  enter 
and  hold  the  subject  of  the  sale  till  his  legal  age,  he  shall  be  inca- 
pable of  avoiding  till  that  time ;  but  when  the  possession  is  changed, 
and  there  is  no  legal  means  to  regain  and  hold  it  in  the  mean  time, 
the  infant,  or  his  guardian  for  him,  has  the  right  to  exercise  tlie 
power  of  rescission  immediately."  {Stafford  v.  Roofy  9  Cow,  R. 
628.)  This  case  is  an  authority  in  favor  of  the  doctrine  that  an 
infant  may  avoid  his  sale  of  chattels  before  or  after  he  is  of  f uU 
age,  and  the  same  doctrine  is  reiterated  in  a  later  case  in  the  supreme 
court  of  the  same  state,  one  of  the  head-notes  to  which  is :  ^'  It  seems 
a  sale  and  manual  delivery  of  chattels  by  an  infant  may  be  avoided 
while  under  age."  {Bool  v.  MiXy  lY  Wend.  R.  119.  Vide  also 
Shipman  v.  Hortony  17  Conn.  R.  481.)  And  it  may  be  stated  as  a 
general  proposition  that  all  contracts  of  a  personal  kind  or  relating 
to  personal  property  may  be  avoided  under  age  and  immediately, 
otherwise  irreparable  injury  might  follow.  {Stafford  v.  Roofy 
supra.  Willis  v.  TwawMyy  13  Mass.  R.  204.  But  vide  dictum 
contra  in  Brady  v.  McKenney,  23  Maine  R.  517,  525,  and  vide 
Farr  v.  Sumner,  12  Vt.  R.  28,  31.  Shipman  v.  Horton,  IT 
C(ynn.  R,  481.) 

§  30.  With  respect  to  the  time,  therefore,  when  the  voidable  acta 
of  an  infant  may  be  disaflSrmed  or  avoided,  it  may  be  regarded  as 
well  settled  by  tiie  authorities,  both  in  England  and  in  this  country, 
that  ail  executory  contracts  and  all  contracts  respecting  property, 
which  are  executed  by  delivery  of  some  article,  on  payment  of 
money,  including,  of  course,  all  sales  of  personal  chattels,  may  be 
avoided  or  disaffirmed  by  the  minor,  both  before  and  after  the  time 
of  his  coming  of  age ;  but  that  conveyances  of  real  -property  by 
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feoffment  on  delivery  of  the  deed,  which  comes  in  lieu  of  payment, 
or  by  any  other  conveyance  of  such  property  in  fee,  for  life  or 
yeaiiB,  cannot  be  avoided  before  the  infant  attains  to  full  age,  and 
that  as  to  the  party  by  whom  the  voidable  acts  of  the  infant  may 
be  disaffirmed  or  avoided,  the  true  rule  is  that  no  one  but  the  infant 
himself,  or  his  legal  representatives,  executors  and  administrators, 
pofisesB  or  can  be  permitted  this  privilege  or  right. 


CHAPTER  V. 

IN  WHAT  MANNER  VOIDABLE  A0T8  OF  INFANTS  ABE  TO  BE  DISAFFIRMED 
OB  AVOmSD EFFECT  OF  THE  DISAFFIBMANOE  OF  VOIDABLE  ACTS  OF 

IITFANTS. 

§  31.  The  manner  in  which  the  acts  of  an  infant  may  be  disaf- 
firmed, is  by  an  action  to  recover  the  property  conveyed  or  assigned, 
and  setting  up  the  infancy  of  the  grantor,  vendor  or  assignor,  in 
answer  to  the  conveyance ;  or  when  sued  to  enforce  his  executory 
contracts,  by  pleading  specially  his  infancy  as  a  defense.  The  infant 
may  also  disaffirm  his  conveyance  of  real  estate,  by  a  reconveyance 
of  the  same  premises  to  a  third  person ;  but  in  this  case,  in  order  to 
constitute  a  disaffirmance,  the  second  deed  must  be  so  inconsistent 
with  the  first,  that  both  cannot  consistently  stand.  So  the  infant 
may  disaffirm  his  sale  of  personal  chattels  by  a  resale  of  the  same 
chattels  to  a  third  person. 

The  contract  for  service  by  an  infant  may  be  disaffirmed  by 
leaving  his  employer  and  entering  into  the  service  of  another. 

The  books  seem  to  leave  the  question  in  some  obscurity,  when 
and  to  what  extent  a  positive  act  of  confirmation  on  the  part  of  the 
infant  is  requisite  in  order  to  render  his  acts  perfect ;  but  in  regard  to 
his  disaffirmance^  there  need  be  no  difficulty,  for  the  reason  that  this 
simply  requires  some  positive  and  decided  act  of  dissent,  adverse  to 
the  original  act.  ( Vide  Harris  v.  WaJl^  1  Wels.  Hurl.  (&  Gor.  R.  1 22, 
128.)  And  generally  it  may  be  affirmed  that  the  original  contract 
or  act  must  be  vacated  with  the  same  solemnity  that  it  was  entered 
into ;  and  in  every  case  it  must  be  by  some  act  clearly  demonstrating 
the  design  of  the  infant  to  renounce  his  former  engagement  or 
transaction.  A  judicial  proceeding  or  matter  of  record  can  be 
avoided  on  account  of  infancy  only  by  matter  of  record,  within 
10 
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ihe  mle  above  stated.  A  judgment  entered  against  an  infant  with- 
out a  guardian  ad  litems  may  be  reversed  by  writ  of  error  after  full 
age,  and  the  trial  is  per  pais.  {Slwer  v.  Shdbaek,  1  Dallas  JS.  165. 
Vide  aUo  Swan  v.  Sortoriy  14  Oray^e  \MaeeI\  H.  179.  Crockett 
V.  Drewy  5  tb.  899.) 

In  Arkansas  it  has  been  held  that  a  judgment  entered  against  an 
infant  cannot  be  avoided  by  any  act  in  pais,  but  only  by  some 
matter  of  record.    {TrapnaU  v.  State  Bank^  18  Ark.  B.  63.) 

In  Virginia  it  is  error  to  take  judgment  against  an  infant  defend- 
ant who  is  not  stated  in  the  record  to  have  appeared  by  guardian 
ad  litem.  {Fox  v.  CofXyy^  2  CaWe  B.  1.  Boberti  Widow  v.  Stan- 
tonj  2  Munf.  B.  129.  Brawn  v.  McKecHe  Exr.  4  ib.  439.  Cole 
V.  Pennelly  2  BamdcUpKe  B.  174.)  But  a  decree  obviously  for  the 
benefit  of  the  infant,  will  not  be  set  aside.  {Brown  v.  Armietead^ 
6  ib.  595.) 

In  New  York  the  taking  of  a  judgment  against  an  infant  defend- 
ant for  want  of  an  answer,  without  appointing  a  guardian  ad  Utem^ 
is  an  irregularity,  and  the  judgment  will  be  set  aside  on  motion, 
without  terms,  even  though  the  plaintiff  had  no  knowledge  that  the 
defendant  was  a  minor.  {Kelloff  v.  Klock,  2  Code  B.  28.)  The 
rule  is  the  same  in  Indiana.  {Simmona  v.  Simmons^  6  Ind.  B.  8.) 
And  the  same  doctrine  prevails  in  Missouri.  {BandaU  v.  Wilson^ 
24  Mo.  B.  76.) 

§  82.  In  a  case  in  the  late  court  of  chancery  of  the  State  of  New 
York,  ft  appeared  that  an  infant  conveyed  certain  real  estate  to  a 
party,  who,  intervening  the  time  of  the  conveyance  and  the  coming 
of  age  of  the  infant,  mortgaged  the  land  to  one  party  and  afterward 
conveyed  it  to  another,  and  the  latter  party  took  a  quitclaim  deed 
from  the  infant  grantor,  and  on  bill  filed  to  foreclose  the  mortga^, 
undertook  to  overreach  the  mortgage,  claiming  that  the  deed  to 
him  was  a  disaffirmance  of  the  deed  to  the  mortgagor,  the  original 
grantee  of  the  infant ;  but  the  chancellor  held  that  the  deed  from 
the  infant  subsequently  to  his  coming  of  age,  to  the  grantor  of  the 
infant's  original  grantee^  was  intended  to  operate  as  a  mere  con- 
firaiation  of  the  former  title,  and  not  as  a  disaffirmance  of  the 
previous  deed,  and  then  laid  down  the  mle  that  ^^  to  render  a  subee- 
quent  conveyance  by  an  infant  an  act  of  dissent  to  his  prior  deed, 
it  must  be  inconsistent  therewith,  so  that  both  cannot  properly 
stand  together."  {Eagle  Fire  Company  v.  Lent^  6  Paiges  B.  685.) 
So  in  a  case  in  the  supreme  court  of  the  same  state,  where  an  infant 
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had  sold  his  personal  property,  and  delivered  it  to  the  purchaser, 
but,  notwithstanding,  brought  his  action  for  the  thing  sold,  the 
bringing  of  the  action  was  held  a  disaffirmance  of  the  sale,  and 
the  infant  was  permitted  to  recover.  (Boofy.  Stafford^  7  Caw,  R. 
179.    Vide  also  Shipman  v.  HorUmj  18  Conn.  H.  481.) 

In  another  case  in  the  same  court  it  appeared  that  an  infant  con- 
rejed  lands  whiph  were  in  an  uncultivated  state,  and  after  he 
became  of  age,  the  lands  being  still  unoccupied,  conveyed  the  same 
to  another  person,  and  the  deed  was  duly  registered,  it  was  held 
that  the  last  deed  was  a  disaffirmance  and  complete  avoidance  of  the 
first.  {Jackmm  v.  Carpetder^  11  Johns.  R.  639.)  The  conveyance 
in  this  case  was  not  attended  with  all  the  solemnities  of  a  feoffment 
and  livery,  and  it  was  accordingly  declared  to  be  defeated  by  the 
eecond  deed,  which  was  an  act  of  the  same  description  and  of  equal 
notoriety  with  the  first  conveyance.  Had  the  infant  given  livery 
of  seisin  he  could  have  manifested  his  dissent  only  by  an  entry 
upon  the  land.  When  the  first  grantee  is  in  possession,  claiming 
and  holding  under  his  deed  from  the  infant,  a  second  deed  would 
be  an  act  of  maintenance  and  not  effectual  to  reconvey  the  premises. 
But  when  the  infant  conveys  by  a  simple  bargain  and  sale,  a  second 
deed  after  the  infant  comes  of  age  is  a  disaffirmance  of  the  first. 
( Fwfe  Jackson  v.  Boiichm^  14  Johns.  R.  127.  Jackson  v.  Todd^ 
6  ih.  257,  and  RobeH»  v.  Wiggms,  1  N.  H.  R.  76.) 

It  has  been  held  in  some  of  the  states  that  the  conveyance  of  real 
estate  by  an  infant  may  be  disaffirmed  after  full  age  by  a  convey- 
ance to  another  person,  without  entry  and  without  restoring  the 
purchase-money.  {Pitcher  v.  Laycock^  7  Jnd.  R.  398.  Peterson 
V.  Laik^  24  Miss.  [3  Jones']  R.  641.)  The  rule  is,  that  the  deed  or 
conveyance  of  the  infant  may  be  avoided  by  any  act  which  clearly 
evinces  that  purpose ;  and  an  unconditional  sale  of  the  property  by 
the  grantor  or  vendor,  would  be  such  an  act.  {Chopin  v.  Shafer^ 
49  N.  T.  R.  407.  Medhury  v.  Watrous,  7  EiWs  R.  117.  8ta;te 
V.  Plaistedj  43  N.  H.  R.  413.  Cusinger  v.  Welch,  16  Ohio  R.  193. 
Einner  v.  Maxwell,  66  If.  C.  R.  46.)  And  in  a  leading  case  in 
the  supreme  court  of  the  United  States,  Mr.  Justice  Story,  who 
delivered  the  opinion,  said :  "  There  is  no  doubt  that  an  infant  may 
avoid  his  act,  deed  or  contract  by  different  means,  according  to  the 
nature  of  the  act  and  the  circumstances  of  the  case.  He  may  some- 
times avoid  it  by  matter  in  pais,  as  in  case  of  a  feoffment  by  entry, 
if  his  entry  is  not  tolled ;  sometimes  by  plea,  as  where  he  is  sued 
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upon  his  bond  or  other  contract ;  sometimes  by  suit,  as  when  he 
disaffirms  a  contract  made  for  the  sale  of  his  chattels  and  snes  for 
the  chattels ;  sometimes  by  a  writ  of  error,  as  when  he  has  levied  a 
fine  daring  his  nonage ;  sometimes  by  a  writ  of  avdita  querda^  as 
when  he  has  acknowledged  a  recognizance  or  statute,  staple  or  mer- 
chant ;  sometimes,  as  in  the  case  of  an  alienation  of  his  estate  daring 
his  nonage,  by  a  writ  of  entry,  dwm,  fuit  infra  OBtatem^  after  hiE 
arrival  of  age."  {Tucker  v.  MoreUmd^  10  Peteri  R.  71.)  Bat  in 
the  State  of  Alabama  it  was  held  that  if  an  infant  disaffirm  his  coiu 
tract  of  sale  on  arriving  at  fall  age,  and  sae  the  vendee  for  ase  and 
occapation,  the  latter  may  recoup  for  valuable  improvements  erected 
on  the  land,  and  this  certainly  would  seem  to  be  a  very  sensible  rule. 
(  Weaver  v.  JoTiee^  24  Ala.  jR.  421.) 

§  33.  It  has  been  held  by  the  superior  court  of  the  city  of  New 
York,  that  the  deed  of  an  infant  is  not  avoided  by  another  convey- 
ance of  the  grantor  after  coming  of  age  to  a  third  person  for  value, 
unless  the  grantor  had  retained  possession  of  the  land,  or  it  was 
vacant,  or  he  had  previously  made  an  actual  entry.  {Dominick  v. 
Michad^  4  Samdf,  S,  374,  421.)  But  the  better  opinion  is  that  the 
conveyance  of  an  infant  may  be  avoided  by  another  conveyance  to 
a  third  person  after  he  becomes  of  age,  because  that  is  an  act  of  the 
same  description  and  of  equal  notoriety  with  the  original  convey- 
ance. ( Vide  Jackson  v.  Bouchin^  14  Johns.  R.  124.)  And  in  a 
later  case,  in  the  supreme  court  of  the  State  of  New  York,  it  was 
held,  at  special  term,  that  the  conveyance  of  an  infant  can  be 
avoided  by  him  at  any  time  within  twenty  years  after  he  comes  of 
age ;  but  that  he  can  avoid  it  only  by  entry  upon  the  land,  or  exe- 
cuting a  conveyance  of  it  to  a  third  person,  or  by  demanding 
possession  or  giving  notice  of  his  intention  not  to  be  bound  by  the 
conveyance ;  and  that  he  cannot  maintain  an  action  brought  before 
he  has  so  avoided  it,  and  the  act  of  avoidance  must  be  stated  in  the 
complaint.  (  Voorhia  v.  Voorhie^  24  Barb.  R.  150.)  This  is  cer- 
tainly a  very  proper  rule,  for  it  is  due  to  a  party  in  possession  of 
lands  under  the  conveyance  of  an  infant,  that  he  should  not  be  put 
to  the  expense  of  an  action  of  ejectment  before  he  has  notice,  at 
least,  that  the  grantor  designs  to  disaffirm  his  conveyance.  It  was 
held,  in  a  still  later  case  in  the  same  court,  at  general  term,  that, 
where  an  infant  had  executed  a  mortgage  upon  his  lands,  and  after 
he  had  attained  full  age,  executed  a  deed  for  the  same  lands  to  a 
tliird  person,  without  referring  to  the  mortgage,  tliat  the  execution 
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of  the  deed  did  not  amount  to  a  repudiation  of  the  mortgage  ;  and 
farther,  that  when  the  contrary  is  not  expressed,  the  intent  of  the 
deed  will  be  deemed  to  be  that  the  grantor  shall  take  subject  to 
any  prior  mortgage.     ( PoLmer  v.  MUler^  25  Ba/rh  R.  399.) 

§  34.  It  has  been  held  in  Massachusetts,  that  an  assignment  of  a 
negotiable  promissory  note  by  an  infant,  may  be  avoided  by  him, 
bj  giving  notice  to  the  assignee  that  he  considers  the  bargain  at  an 
end,  and  offering  to  return  the  consideration  received.  (  Willis  v. 
TwamUt/j  13  Mass.  R.  204.)  And  it  was  said  in  another  case  in 
that  state  that  the  conveyance  of  land  by  an  infant  can  be  disaf- 
firmed only  by  entry  upon  the  land  conveyed.  (  Worcester  v.  Eaton^ 
13  Mass.  R.  371,  375.)  In  South  Carolina  it  has  been  judiciaUv 
declared,  that  an  infant  may  avoid  his  conveyance  of  land,  aftR* 
arriving  at  full  age,  by  entering  upon  the  lands  sold  with  that 
avowed  intention,  or  by  reconveying  the  lands  to  another,  and  that 
an  infant  may  avoid  his  contract  of  service  by  entering  the  employ- 
ment of  another.  {McGiU  v.  Woodwardy  Const.  B.  468.)  In 
Alabama  it  has  been  decided  that  if  a  minor  sells  the  same  property 
twice,  and  after  coming  of  age  ratifies  the  second  sale,  this  is  a  dis- 
affirmance of  the  first  sale.  {Derrick  v.  Kennedy y  4  Porter^s  R.  41.) 
In  Virginia  it  has  been  held  that  an  infant's  bond  for  the  convey- 
ance of  land,  is  avoided  by  a  sale  of  the  same  laud  to  a  third  person 
after  coming  of  age.  {Mustard  v.  WoMfordy  15  Gratt.  R.  324.) 
In  Illinois  it  has  been  held  that  an  infant's  contract  to  sell  land 
may  be  avoided  by  the  mere  refusal  of  the  infant  to  sanction  or 
recognize  the  contract  after  attaining  full  age.  (  Walker  v.  BUiSy 
12  III.  R.  470.)  In  Michigan  it  has  been  decided,  that  a  convey- 
ance after  full  age  to  a  third  person,  and  an  entry  upon  the  land  by 
the  grantor  under  the  conveyance,- is  an  avoidance  of  the  infant's 
deed.  {Prout  v.  Wiley ^  28  Mich.  R.  164.)  And  in  Indiana  it  has 
been  held  that  a  written  notice  of  disaffirmance  of  a  deed  of  an 
infant,  after  full  age,  is  an  avoidance  of  the  conveyance.  {Scram;ton 
V.  Stewart^  52  Ind.  R.  69.)  A  bare  admission  of  the  fact  of  a  sale 
or  transfer  of  property  by  an  infant  after  full  age  is  not  an  affirm- 
ance.   {Jaekson  v.  Burchin,  14  Johns.  R.  1 24.) 

From  the  authorities  cited,  it  will  not  be  difficult  to  determine 
the  manner  in  which  any  voidable  act  of  an  infant  may  be  disaf- 
firmed and  effectually  avoided.  And  it  should  be  noted  here,  that 
an  infant,  on  coming  of  age  or  before,  will  not  be  permitted  to 
avoid  in  part,  and  affirm  in  part  any  contract  or  transaction.     For 
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example,  he  will  not  be  permitted  to  retain  property  purchased  by 
him  and  at  the  same  time  repudiate  the  contract  upon  which  he 
received  it.  {Lynde  v.  Budd^  2  Paiges  R.  191.  Kitch^en  v.  Lee^ 
11  ib.  107.  Cheshire  v.  Barrett^  4  MoCord^s  Law  It.  241.  Heath 
V.  Weaty  28  N.  H.  R.  101.  Curtias  v.  McDougel,  26  Ohio  St.  R.  66. 
Weed  V.  Beebe,  21  Vt.  R.  495.) 

§  35.  The  consequences  or  effects  of  the  disaffirmance  of  the  acts 
of  infants  are  different,  according  as  the  contract  is  executory  on 
both  sides,  or  executed  on  one  side,  and  executory  on  the  other ;  or 
executed  on  both  sides.  When  the  contract  is  executory  on  both 
sides,  and  it  is  disaffirmed  by  the  infant,  the  disaffirmance  releases 
the  adult  from  his  part  of  the  obligation.  This  places  both  parties 
in  statu  quo  —  in  the  exact  condition  they  occupied  before  the  con- 
tract was  entered  into.  There  is  never  any  difficulty  in  such  a  case ; 
but  when  the  contract  has  been  performed  on  one  side,  and  remains 
executory  on  the  other,  the  law  is  not  so  simple,  and  it  is  not  so 
easy  always  to  determine  the  status  of  the  parties,  on  the  disaffiirm- 
ance  of  the  contract  by  the  infant. 

If  the  contract  is  executory  on  the  part  of  the  adult,  on  disaf- 
firmance by  the  infant,  the  adult  will  be  discharged  from  the 
performance  of  the  contract  on  his  part.  However,  if  the  infant  in 
such  a  case  has  advanced  anything  to  the  adult  on  the  contract,  he 
may  recover  it.  (Corpe  v.  Overton^  25  Eng.  (7.  Z.  R.  252.  Mil- 
lard V.  Hewletty  19  Wend.  R.  301.)  If  the  contract  be  for  the 
purchase  of  property  by  the  infant,  and  he  perform  labor  in  part 
payment  of  the  price,  and  then  disaffirm  the  contract,  without 
having  received  anything  under  it,  he  may  recover  for  work  on  a 
quantum  meruit.  {Medhury  v.  Watson^  7  HilPs  R.  110.)  The 
nile  would  be  different  if  the  infant  had  received  any  benefit  from 
his  contract,  intermediate  its  date  and  his  disaffirmance ;  then  he 
cannot  recover  back  the  consideration  paid.  (2  KenHs  Com..  240. 
Evrten,  v.  Elliott^  2  Bulst^ode^s  R.  69.  Harney  v.  Owen^  4  BlacTcf. 
\Ind^  R.  240.     Vide  also  Aldrich  v.  Abraham^s^  Lalor^s  R.  423.) 

If  an  infant  fail  to  perform  his  contract  he  cannot  recover  any- 
thing under  the  contract,  though  if  he  have  paid  anything,  or 
performed  service  under  it,  he  can  recover  the  amount  paid,  or 
the  actual  value  of  the  labor  performed,  in  the  quantwm  meruit. 
{Hoxie  v.  lAncoVrh^  25  Yt  R.  206.  Oates  v.  Davenport^  29  Barb. 
R.  160.) 

§  36.  When  an  infant  has  purchased  property  and  has  it  in  his 
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possession  after  coining  of  age,  and  then  would  avoid  the  sale,  a 
different  rnle  prevails  than  when  the  infant  has  wasted  or  squan- 
dered the  property  during  his  infancy.  In  the  former  case  the 
infant  cannot  disaffirm  the  sale  and  recover  the  consideration  paid, 
without  restoring  to  the  other  party  the  property  purchased ;  and 
in  one  case  in  the  supreme  court  of  the  State  of  New  York,  it  was 
licld,  that  if  the  infant  has,  by  misuse,  injured  the  property  so 
purchased,  so  as  to  essentially  lessen  its  value,  the  infant  cannot 
recover  the  consideration  paid,  at  least  not  without  making  com- 
pensation for  the  damage.  {Bartholomew  v.  Finnemore^  17  Barb, 
li.  428.)  The  rule  was  laid  down  in  this  latter  case  that,  "  if  an 
infant  has  executed  a  contract  on  his  part,  by  the  payment  of 
money,  or  delivery  of  property,  he  cannot  afterward  disaffirm 
it,  and  recover  back  the  money,  or  claim  a  return  of  the  property, 
without  restoring  to  the  other  party  the  consideration  received 
from  him."  This  doctrine  was  approved  by  the  superior  court  of 
the  city  of  New  York,  in  a  later  case  involving  the  same  question, 
where  the  rule  was  stated :  "  The  terms  on  which  a  rescission  will 
be  allowed,  are  a  restoration  of  the  property  to  the  defendant,  and 
the  payment  of  such  a  sum  as,  with  the  payments  made  on  account 
of  the  purchase,  equals  the  deterioration  of  the  property  in  value, 
caused  by  the  plaintiffs  use  of  it.  {Gray  v.  Lisdngton^  2  Boaw. 
R,  257.)  And  in  another  case,  in  the  late  court  of  chancery  of  the 
State  of  New  York,  where  it  appeared  that  the  infant  had  pur- 
chased property  and  executed  a  mortgage  upon,  it,  to  secure  the 
purchase-money,  and  it  was  held  that,  after  the  infant  "  became  of 
full  age,  he  was  at  liberty  to  affirm  or  disaffirm  the  mortgage.  If 
he  affirmed  it,  he  must  pay  the  amount  or  deliver  the  goods,  accord- 
ing to  its  tenor.  If  he  disaffirmed  the  mortgage,  he  must  restore 
the  goods,  or  account  for  their  value.  He  cannot  affirm  the  sale 
and  keep  the  property,  and  at  the  same  time  repudiate  the  mort- 
gage." {Ottman  v.  JHoak,  3  Sarid.  Ch,  R.  431.)  And  in  another 
case,  in  the  same  court,  the  chancellor  laid  down  the  rule  that,  ^^  an 
infant  cannot  retain  property  purchased  by  him,  and  at  the  same 
time  repudiate  the  contract  of  purchase  under  which  he  received 
the  property.  And  when  the  infant,  after  he  becomes  of  age, 
repudiates  the  sale,  the  title  to  the  property  remains  in  the  vendor, 
as  between  such  vendor  and  the  infant."  {Kitchen  v.  Zee^  11 
Paiges  R,  107.)  The  same  doctrine  has  been  enunciated  in  several 
cases,  both  in  this  country  and  in  England,  and  the  rule  may  there- 
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fore  be  regarded  as  settled  that,  if  the  infant  has  the  property  pur 
chased,  or  consideration  received,  and  it  is  capable  of  specific  return, 
he  must  restore  it  to  the  adverse  party,  if  he  disaflSrms  the  sale. 
(  Vide  Badger  v.  Phinney^  16  Mme.  li,  359.     h'oof  v.  Stafford^ 

7  Cow,  R.  1Y9.  Fa/rr  v.  Sumner,  12  Vt.  It.  28.  Taft  v.  Pike, 
U  ih.  405.) 

Chancellor  Kent  lays  down  the  rule  on  the  subject  as  follows : 
"  If  an  infant  pays  money  on  his  contract,  and  enjoys  the  benefit 
of  it,  and  then  avoids  it  when  he  comes  of  age,  he  cannot  recover 
back  the  consideration  paid.  On  the  other  hand,  if  he  avoids  an 
executed  contract  when  he  comes  of  age,  on  the  ground  of  infancy, 
he  must  restore  the  consideration  which  he  had  received.  The 
privilege  of  infancy  is  to  be  used  as  a  shield,  and  not  as  a  sword." 
(2  Ketvea  Com.  240.  Vide  also  Strain  v.  Wright,  7  Oa.  R.  568.) 
Lock  V.  Smithy  41  N.  H.  R.  346.  Baily  v.  Bamberger,  11  B. 
Mon.  R.nS.    Weed  v.  Beehe,  21  Vt  R.  495.   Womach  v.  Womach, 

8  Texas  R.  397.) 

§  37.  If  the  infant  has  parted  with  the  consideration  received,  or 
expended  flie  money  lent  during  infancy,  it  would  seem,  from 
authority,  that  if,  on  coming  of  age,  he  repudiate  the  contract  the 
adult  would  be  remediless. 

If  the  contract  has  been  executed  in  whole  or  in  part  by  the 
infant,  but  is  wholly  executory  on  the  part  of  the  adult,  the  infant, 
on  coming  of  age,  may  repudiate  the  transaction  and  recover  the 
consideration  paid.  But  if  the  contract  has  been  executed  by  the 
adult,  and  the  infant  has  the  property  or  consideration  received  at 
tlie  time  he  attains  full  age,  and  he  then  repudiate  the  transaction, 
he  must  return  such  property  or  consideration,  or  its  equivalent,  to 
the  adult  party.  If,  however,  the  infant  has  wasted  or  squandered 
the  property  or  consideration  received  during  infancy,  and  on  coming 
of  age  repudiates  the  transaction,  the  adult  party  is  remediless. 

There  are  expressions  of  judges  and  text  writers  against  this  latter 
pix>ix^ition,  but  the  weight  of  authority  is  in  harmony  with  it,  and 
it  is  deindedly  in  accord  with  the  general  principles  of  law  for  the 
protection  of  infants*  ( Vide  Gnt^n  v.  Grttm,  7  HurCs  R.  492. 
&  C  69  3\  r.  R.  553.  Fgxrtim  v,  WiJt\  6  Grays  R. 456.  Gibson 
V,  4S>yw,  Ih.  279,  2S2.  Vhiindler  v.  Simmons,  97  Mass.  R.  508. 
Biuigtrr  v.  Phinney,  15  ih.  359,  Price  v.  Furman,  27  Vt.  R, 
26S. '  Bigelow  v.  AV/i/i.y,  8  ih.  353,  35S.  DiY/  v.  Bawen,  54  Ind. 
R.  iOi.    Williams  v,  S\>rris,  2  litt<irs  R.  157,  158,     HiU  v. 
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Anderson^  5  Smede^  <&  Mar.  R.  216.  Gh*ace  v.  Halej  2  Humph. 
R.  27.  Smith  V.  EvanSj  5  i5.  70.  Mcmning  v.  Johnson^  26  -4Za. 
5.  446.)  It  will  be  observed  that  the  doctrine  stated  is,  that  when 
the  infant  has  wasted  or  squandered  the  property  or  consideration 
received  duitng  infancy^  he  may  repudiate  his  conveyance  after 
fall  age  without  tendering  back  the  consideration.  If  he  have  the 
consideration  at  the  time  of  his  majority,  and  after  fuU  age  puts  it 
ont  of  his  power  to  restore  it,  he  will  not  be  permitted  to  avoid  his 
conveyance.  (  Vide  Fitts  v.  HaU^  9  If,  H.  R.  441.  Middleton  v. 
Eoge^  5  Bushes  R.  478.)  This  doctrine  is  implied,  at  least,  in  a 
late  case  decided  by  the  supreme  judicial  court  of  Massachusetts, 
wherein  it  appeared  that  a  man  and  his  wife,  who  was  a  minor, 
joined  in  a  warranty  deed  of  land  belonging  to  them  in  equal  shares 
88  tenants  in  common,  and  it  was  held  that  the  wife,  after  coming 
of  age,  could  maintain  a  writ  of  entry  to  recover  an  undivided 
moiety  of  the  land,  although  she  received  part  of  the  price,  without 
offering  to  return  what  she  had  received,  and  the  court  seem  to  put 
stress  upon  the  fact  that  it  did  not  appear  that  the  con^deration 
received  by  her  remained  in  her  possession  specifically,  after  she 
came  of  age,  {Walsh  v.  Young,  110  Mass.  R.  396,  399.)  And 
the  supreme  court  of  Minnesota  has  lately  decided,  that  an  infant 
may  avoid  his  mortgage  upon  personal  property  executed  to  secure 
the  payment  of  borrowed  money ;  and  as  he  was  unable  to  return 
the  loan  or  pay  it,  it  was  held  he  could  repudiate  the  mortgage  and 
reclaim  the  property  without  offering  to  pay  the  loan.  {MUler  v. 
Smith,  20  Alb.  Z.  J.  412.) 

§  38.  It  was  held  by  the  late  court  of  chancery  of  the  State  of 
New  York  that,  when  a  grantor  of  full  age  goes  into  a  court  of 
equity  to  set  aside  a  conveyance  executed  by  him  during  infancy, 
he  must  offer  to  restore  the  purchase-money  if  he  has  received  it 
{WHyet  V.  BmneU,  3  EdAJO.  Ch.  R.  222) ;  and  Hare  and  Wallace, 
in  their  "  Select  Decisions  of  the  American  Courts,"  approve  the 
doctrine  of  the  case,  and  assert  that  "the  only  reason  why  the 
rescission  of  a  contract  in  any  case  gives  a  right  to  recover  what 
has  past  by  the  contract,  is,  that  the  consideration  of  such  transfer 
has  totally  failed ;  and  unless  the  party  is  restored  to  the  situation 
which  he  was  in  before,  the  consideration  has  not  wholly  failed  as 
to  him."  (1  Am.  Lead.  Cos.  116,  117,  referring  to  Dulty  v. 
BtfrnnjUld,  1  Penn.  R.  497.  Willia  v.  Twamhly,  13  Mass.  R.  204, 
206.    Nightingale  v.  Withington,  15  i&.  272,  274.)    These  cases, 
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howeyer,  were  where  the  infant  payees  of  proinisBory  notes,  bad 
indorsed  the  notea  to  third  persons  for  valne,  and  after  the  indorserB 
bad  collected  the  amount  of  the  notes,  undertook  to  set  aside  their 
indorsements,  and  were  not  permitted  to  do  so.  There  is,  there- 
fore, probably  nothing  in  the  cases  which  necessarily  conflicts  with 
the  doctrine  of  the  last  preceding  section.  Undoubtedly,  if  the 
infant  grantor  in  the  case  of  HiHyer  v.  Bennett  still  held  the  con- 
aideration  of  his  conveyance,  he  should  return  it  before  seeking  to 
get  his  conveyance  aside.  The  supreme  Qourt  of  Missouri  has 
recently  held,  that  an  infant  vendor  may  recover  back  his  property, 
€|ither  real  or  personal ;  but  in  such  a  case  he  must  refund  what  hQ 
has  received ;  declaring  that  there  can  be  no  such  right  of  recovery 
BO  long  as  any  part  of  the  consideration  is  withheld.  {Kerr  v.  BelL, 
44  Mo,  R.  120.)  And  in  the  State  of  Iowa  it  has  been  expressly 
held,  that  the  disaffirmance  by  an  infant  on  obtaining  his  majority, 
of  his  deed  or  contract  to  sell,  made  while  under  age,  is  inoperative 
unless  accompatnied  by  an  offer  to  return  the  consideration  received. 
{SUmt  V.  MerriUf  35  Iowa  R.  47.)  But,  it  will  be  borne  in  mind, 
that  they  have  a  statute  in  that  state  which  substantially  requires 
this  condition. 

§  39.  It  has  been  held  by  the  supreme  court  of  the  State  of  New 
York,  that  in  an  action  by  an  infant  to  recover  for  work  and  labor, 
it  is  neither  a  defense  nor  a  ground  for  reducing  the  amount  of  the 
recovery,  that  the  work  was  done  under  a  contract  by  the  infant  to 
labor  for  the  defendant  for  a  fixed  period  of  time,  which  he  violated 
by  leaving  the  defendant's  employ  without,  capse  before  the  time 
had  expired.  {Whitma/rshY,  HaUy  Z  Denio^a  R.  375.)  And  it  is 
supposed  that  the  doctrine  is  quite  well  settled,  that  aq  infai^t  may 
avoid  his  contract  for  service  and  recover  the  value  of  the  services 
rendered.  {Whitma/rah  v.  HaUy  3  Demons  R,  375.  NaahmUej 
efc.y  R.  R.  Co.  V.  JEUioU,  1  Cold.  R.  611.  Rayw.  Earrisy  52  lU. 
R.  485.  BaUas  v.  HolUngswarih^  3  Ind.  R.  637.  V<m  Belf  v. 
Corwme^  6  H.  363.  Oafrey  v.  Hoyden^  110  Ma»s.  R.  137.  Vent 
■V.  Osgoody  19  Pick.  R,  572.  Nlckerson  v.  JEaston^  12  ib.  110. 
Berooher  v.  Con;tmental  MiUa^  58  Mame  R.  217.)  It  wbs,  however, 
adjudged  by  the  supreme  court  of  Khode  Island,  that  when,  a  minor 
sues  for  the  value  of  work  done  under  a  contract  which  he  has  repu- 
diated, hs  can  recover  on  qiuinMm  meruit  only  the  value  of  his 
Bfirvices  less  the  estimated  injury  to  the  defendant  arising  from  the 
'broken  contract    {ShwrUeffy.  Millard^  Ift  J.iJ.  L.  J.  418.)    And 
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it  was  alfio  deeided  in  one  case  in  the  snpreme  judicial  court  of 
Massachneette,  where  it  appeared  that  the  plaintiff,  an  infant,  had^ 
made  a  special  agreement  to  labor  for  the  defendant  a  certain  time 
for  eertain  wages,  and,  before  the  time  expired,  left  his  service  vol- 
untarily without  cause,  that  the  infant  mi^t  recover  on  a  qiLcmihrni^ 
meruit  for  the  services  performed,  and  if  his  employer  was  injured 
bj  the  sodden  termination  of  the  contract  without  notice,  a  deduo- 
tion  should  be  made  on  that  account  {Moses  v.  Stevens^  2  Pick, 
B.  332.)  Li  regard  to  this  doctrine,  the  learned  judge  ^o  delir- 
ered  die  opinion  in  the  case  of  Whitma/rsh  v.  HaU,  8  Denic/s  R.  375, 
Bays :  ^'  Witb  great  respect,  I  am  unable  to  yield  my  assent  to  the 
soundness  of  the  qualification  annexed  to  the  proposition.  I  think 
Aat  the  infant  plaintiff  in  such  action  is  aititled,  by  well  settled' 
principles  of  law,  to  recover  such  sum  for  his  services  as  he  would 
be  entitled  to  if  there  had'  been  no  express  contract  made.  A 
lecovery  is  allowed  upon  the  assumption  that  there  is  no  express* 
aontraot  at  alL" 

This  latter  is  undoubtedly  the  true  rule,  for  if  it  were  otherwise 
there  would  be  no  more  risk  in  dealing  with  an  infant  than  with 
in  adult,  and  the  infant  would  be  deprived  of  the  protection  which' 
die  law  gives  to  shield  him  from  the  imposition  to  which  he  is 
exposed. 


CHAPTER  VI. 

OP  TES  OOHTIKMATION  07  THB  VOIDABLB  AOTS  OF  AN  INFAKT  —  HOW 
THE  8A1CB  ABS  BAHFIED  —  WHAT  IS  A  SUFFIOIBSNT  BATIFICATIOK: 

§  40«  What  faots  and  cironmstanees  will  give  binding  force  to 
the  voidable  acts  and  contracts  of  an  infant  dq>ends^  y^tj  mueb- 
upon  th*  nature  of  the  aet  to  be  ratified  or  confinned;  Word»  and 
acts  which  operate  as  a  ratification  of  an  executed  contract  may  fall- 
vecy  far  short  of  a  confirmation  of  one  that  is  wholly- executory  on 
the  part  of  the  infant 

Bingham  lay^  down  the  rtde  that  when  the  act  of  am  infant  is 
apparently  for  hia  advantiige,  a  very  slight  admisdon,  after  he 
OMnes  of  age^  will  enure  as  a  oonfitmation  of  sudi  act;  and  the< 
ramxk  giveB  ia  that  the  privil^;es  attached  to  inf^cy^  beings 
iatonded  as  a  general  protection  or  shield,  shall  net  operate  as  a 
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weapon  enabling  individuals  capricionBlj  to  attack  the  interest  of 
others,  or  procure  to  tliemselves  unfair  advantages.  {Bing,  on  Inf. 
64.)  This  rule  will  answer  in  all  cases  of  purchases  of  infants,  and 
their  executed  contracts,  for  in  those  cases  any  explicit  acknowl- 
edgment of  liability  or  continuing  in  possession  of  the  property 
purchased  after  attaining  majority,  using  it  as  his  own,  selling  or 
mortgaging  it,  or  exercising  any  unequivocal  act  of  ownership  over 
it,  and  giving  no  notice  to  the  other  party  of  an  intention  to  disaf- 
firm the  contract  or  purchase,  will  be  a  binding  ratification  of  the 
purchase  or  contract.  But  in  order  to  ratify  an  executory  contract 
the  better  authority  is  that  there  must  be  not  only  an  acknowledg- 
ment of  liability,  but  generally  an  express  promise  to  perform  it* 
made  voluntarily  and  understandingly  after  the  infant  has  become 
of  full  age. 

In  one  case,  however,  in  the  English  courts,  two  of  the  judges 
took  a  distinction  between  the  ratification  of  a  contract  and  a  mere 
promise,  holding  that  "  a  ratification  means  such  a  ratification  as 
would  make  a  person  liable  as  principal  for  an  act  done  by  a  third 
person  in  his  name ; "  and  Parke,  B.,  said :  ^^  I  take  the  meaning 
of  ratification  to  be  different  from  a  promise.  It  is  an  admission 
that  he  is  liable  and  bound  to  pay  that  debt  on  a  contract  which  he 
made  when  an  infant."  {Mawson  v.  BlomSy  26  En^,  Z.  dk  Eq.  S. 
660,  661.) 

The  authorities,  and  especially  the  later  authorities,  make  a 
decided  distinction  between  the  acts  and  words  necessary  to  confirm 
an  executory  contract  and  those  necessary  to  ratify  an  executed 
contract  or  sale. 

§  41.  In  regard  to  the  ratification  of  an  executed  contract  or 
purchase  by  an  infant,  it  has  been  held  in  one  case,  when  an  infant 
took  the  note  of  a  third  person  in  payment  for  work  done,  and 
retained  the  same  for  eight  months  after  he  came  of  age,  and  then 
offered  to  return  it  and  demanded  payment  for  his  work,  that  the 
retaining  of  the  note  for  such  a  length  of  time  was  a  ratification  of 
the  contract  made  during  infancy,  especially  when  in  the  mean 
time  the  maker  of  the  note  had  become  insolvent,  the  debt  lost, 
and  the  offer  to  return  the  note  made  on  the  heel  of  that  event 
{Delcmo  v.  BlaJce^  11  Wend.  R.  86.)  The  infant  being  the  actor, 
instead  of  being  on  the  defensive,  the  court  held  that  he  was  bound 
to  show  a  disaffirmance  of  the  contract  by  returning  the  note  before 
he  could  call  upon  the  defendant  for  payment  for  the  work  done, 
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in  ratification  of  wMch  the  note  was  received  daring  infancy.  In 
another  case  an  infant  Biibmitted  a  claim  to  arbitration,  and  on  an 
award  being  made  in  his  favor  and  paid  to  his  guardian,  he  received 
the  money  from  his  guardian  after  he  attained  his  full  age,  the 
conrt  held  the  acts  of  the  infant  affirmed  the  submission  and  barred 
his  claim.    {Jones  v.  The  Phcmtx  Bank^  8  If,  F".  It.  228.) 

Story  lays  down  the  rule  as  extracted  from  the  authorities,  that, 
whenever  the  infant  continues,  after  coming  of  full  age,  to  occupy 
a  position  which  is  only  explicable  upon  the  supposition  that  he 
intends  to  stand  by  his  contract,  it  will  be  considered  as  a  ratification 
of  an  executed  contract.  He  is,  however,  allowed  a  reasonable  time 
after  he  comes  of  age,  locxia  penitenticB^  during  which  he  may  dis- 
affirm his  contract,  and  during  which  a  mere  acquiescence,  without 
any  unequivocal  acts,  establishing  a  clear  intention  to  confirm 
his  contract,  will  not  operate  as  a  confirmation.  {Story  on  Con- 
tracts^  §  72,  referring  to  Tucker  v.  Mor dandy  10  Peters^  R.  75, 
76.  Jackson  v.  Carpenter^  11  Johns.  R,  542.  Holmes  v.  Dlogg^  2 
Mwyris  R.  552.) 

All  of  the  authorities  agree  that  in  cases  of  purchases  by  infants 
and  their  executed  contracts,  much  less  is  required  for  their  ratifi- 
cation than  in  cases  of  their  conveyances  or  their  executory  con- 
tracts, and  that,  in  all  cases  of  the  former,  slight  acts  and  circufn- 
stances  will  be  sufficient  to  operate  as  a  confirmation  of  the  trans- 
action. (  Vide  Boody  v.  Mg Kinney ^  23  Maine  jB.  517.  Rohhins  v. 
Jfltoii,  10  iT.  5".  7?.  561.  KlineY.Beebe,QConn,RA9^.  Phillips 
V.  Green^  5  Monroes  R.  344.  Bigehw  v.  Kinney^  3  Vt  R,  353. 
Bdten  v.  BriggSy  4  Dess.  [8  C]  R.  465.  Deason  v.  Boydj  1 
Bands  \Ky?^  R.  45.  Alexander  v.  Heriot^  1  Bailey^s  Eg,  R. 
223.  Evbanks  v.  Pedk^  2  Bailejfs  R.  469.  Bamaby  v.  Bamah/y 
1  Pick.  R.  221.) 

§  42.  When  an  infant  makes  a  conditional  purchase  of  personal 
property,  with  the  right  to  return  it  if  he  is  not  pleased  with  it, 
should  he  retain  it  an  unreasonable  length  of  time  after  coming  of 
age,  he  would  be  considered  as  assenting  to  the  purchase,  and  it 
would  thereby  become  absolute.  Thus,  an  infant  bought  a  chattel 
subject  to  the  right  of  returning  it  if  he  did  not  like  it.  He  kept 
the  property  for  at  least  two  months  after  he  was  of  age,  and  after 
he  had  been  requested  by  the  vendor  to  return  it  if  he  did  not  like 
it ;  the  court  held  it  a  confirmation  of  the  purchase.  {Aldrich  v. 
Grifnes,  10  iT.  H.  R.  194.)    So  where  an  infant  purchased  a  horse, 
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^d  gave  his  note  for  the  purchase-money,  and  kept  the  hone  antii 
after  he  was  of  age,  and  then  sold  him,  this  was  regajided  as  a 
ratification  of  the  purchase,  and  the  infant  was  held  liable  on  his 
note.  {ChrisUcm  y.  Bennett^  4  McOotcPm  R.  241.)  So,  if  aa 
infant  buy  goods  on  credit,  and  has  them  in  his  possession  and  uses 
them,  and  does  not  return  them  to  the  vendor  within  a  reasonable 
A  time  after  he  comes  of  age,  it  has  been  held  that  he  thereby  rati- 
fies the  purchase,  and  becomes  liable  for  the  price  of  the  goods. 
{Boyden  v.  Boydm^  9  Meto.  R.  519.)  So  in  another  case,  where 
an  infant  purchased  a  yoke  of  oxen,  for  which  he  gave  his  n^o- 
tiable  promissory  note ;  after  he  became  of  age,  he  disposed  of  the 
oxen  and  received  the  avails ;  this  was  held  a  ratification  of  the 
purchase,  and  the  infant  was  made  liable  to  pay  his  note,  {Laticwn 
y.  Lovejoy^  8  Mmne  R,  405.) 

§  43.  With  respect  to  an  infant's  purchases  of  real  estate,  they 
may  be  ratified  by  the  same  acts  and  words  as  those  of  perscmal 
chattels,  when  the  circumstances  are  similar  in  the  two  cases.  In 
all  these  cases,  an  actual  and  complete  appropriation  of  the  prop- 
erty acquired  during  infancy,  after  the  infant  attains  to  adult  age, 
confirms  the  purchase.  It  has  been  repeatedly  adjudicated  by  the 
courts,  both  in  this  country  and  in  England,  that  the  purchase  of 
land  by  an  infant  vests  the  freehold  in  him  until  he  disagrees  to 
it ;  and  in  some  cases  it  has  been  held  that  his  continuing  in  pos- 
session after  full  age,  is  an  actual  confirmation  of  the  purchase. 
(2  Vent.  R.  203,  and  vide  Co.  Litt.  2  2.)  But  this  doctrine  should 
probably  be  received  with  the  qualification  given  by  Story,  referred 
\o  in  section  41.  So  it  is  said,  that  if  an  infant  make  an  exchange 
of  lands,  and  continue  in  possession  after  age,  he  shall  be  bound  by 
his  bargain.  (2  Vent  R.  225.  Co.  LiU.  51  a.)  So  where  an  infant 
takes  a  lease  for  years,  renders  rent  which  is  in  arrears  for  several 
years,  and  after  age  continues  the  occupation  of  the  land ;  it  has 
been  held  that  this  makes  the  lease  binding,  and,  by  oonseqaenee, 
the  lessor  is  chargeable  with  all  the  arrears  incurred  during  his 
piinority ;  for  though  at  full  age  he  might  have  departed  from  his 
bargain,  and  thereby  have  avoided  payment  of  the  arrears  which 
the  lessor  suffered  to  incur  during  his  minority,  yet  his  continuance 
in  possession  after  full  age  ratifies  and  affirms  the  contract  ah  initio^ 
and  so  gives  remedy  for  the  arrears  of  rent  incurred  from  the  time 
of  the  contract  made.  {Bing.  on  Inf.  66,  and  eases  died.  Vide 
aleo  20  Am.  Jut.  p.  273,  note  4,  amdp.  278.) 
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There  are  sevcr^  AmericCm  authorities  holding  the  doctrine  that 
a  pnrch^use  or  hiring  of  land,  or  a  reservation  of  rent,  is  actnallj 
confirmed  by  retaining  possession  of  the  land  an  nnreasonable 
length  of  time,  or  receiving  the  rent  after  age,  or  by  selling  the 
land  after  age  to  a  stranger.  {Boody  v.  McEmneyy  23  Me.  R. 
517,  524.  Bipelow  v.  Einney^  3  Vt  R.  353,  359.  Robbins  v. 
Eaton,  10  Jr.  n.  R.  562,  566.)  ^, 

If  an  infant  lease  his  property,  and,  on  coming  of  age,  mortgage 
the  same  to  the  lessee,  and  in  the  mortgage  deed  refer  to  the  lease, 
this  has  been  held  a  ratification  of  the  lease.  {Story  V.  Johnson,  2 
Tou.  dk  Cod.  R.  586.)  So  if  an  infant  mi^'e  a  mortgage  of  hid 
land,  and,  after  full  age,  convey  the  same  land  subject  t6  the  mort- 
gage, the  effect  will  be  the  same  ;  the  second  deed  will  be  held  t6 
oonfirm  ^d  make  good  the  mortgage.  {Boston  Bcmk  v.  Chafhr 
lerlain,  15  Mass.  R.  220.)  And  where  an  infant  purchased  land, 
and,  upon  the  execution  and  delivery  of  the  deed,  gavie  a  bond  tod 
mortgage  upon  the  premised  for  ihe  purchase-money,  and  both  the 
deed  and  mortgage  were  duly  acknowledged  and  recorded,  and 
one-half  of  the  purchase-money  was  paid  at  the  time  of  the  pur- 
chase, the  infant  went  into  iboimediate  possession  of  the  premises, 
and  continued  in  possession  until  after  he  was  of  age,  and  then  sola 
the  premises  to  third  persons ;  this  was  held  as  a  ratification  of  the 
mortgage,  and  the  mortgage  was  declared  to  be  a  legal  charge  upoii 
the  land,  and  the  infant  liable  oh  his  bond  for  any  deficiency  aftet 
a  sale  of  the  premises.  The  court  held  that  the  infant,  on  coming 
of  age,  might  have  relinquished  the  property,  and  claimed  a  repay- 
ment of  the  money  paid  by  him  to  the  grantor  ai  the  timie  of  the 
purchase.  "But  by  continuing  in  possession  after  twenty-one. 
and  conveying  the  land  with  warranty,  he  affirmed  the  contract  ana 
made  himself  liable  for  the  payment  of  the  residue  of  the  purchasie- 
money.**  {Lynde  v.  Rudd,  2  Paiges  R.  191.)  To  the  same 
import  are  many  other  American  cases,  modified  in  some  instanced 
by  the  fact  that  the  mortgage  was  subsequent  to  the  deed  and 
a  distinct  transaction.  ( Yide  BfuUbwrd  v.  Cwnrnivngs,  1  Mams 
R.  11.  Dwna  V.  Coombsj  6  ih.  89.  Rothins  v.  Eaton,  supra. 
Bigdow  v.  Ki/n/ney,  supra.    Richardson  v.  Borighij  9  Vt.  R.  368.) 

§  44.  The  conveyances  of  an  infant  are  not  do  easily  ratified  as 
his  purchases  or  exchanges.  In  these  cases  no  bare  recognition  6t 
silent  acquiescence  will  be  regarded  as  a  confirmation  of  the  sale, 
unless  prolonged  for  the  statutory  limitation.    Keither  will  slight 
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or  vagne  declarations  of  the  grantor,  after  he  becomes  of  age, 
amount  to  a  ratification  of  the  grant.  This  doctrine  is  now  well 
settled  by  the  current  of  authorities  upon  the  subject  A  deed  of 
confirmation  is  not  necessary,  but  there  must  be  some  positive  act 
or  words  of  the  minor,  from  which  his  assent  of  the  deed  executed 
during  his  minority  may  be  inferred.  (2  KefmpB  Com,.  238,  twU  a. 
Wheaton  v.  East^  5  Terger^s  R,  41.)  In  the  English  courts  the  rule 
has  been  laid  down  in  these  cases  that  an  act  of  as  hifi:h  a  solemnity 
«  a..  origM  ».  i.  ,«ce«„r  to  .  eonWUon. 

Lord  EUenborough  is  reported  to  have  said  :  "  We  cannot  sur- 
render the  interests  of  the  infant  into  such  hands  as  he  may  chance 
to  get.  It  appears  to  me  that  we  should  be  doing  so  in  this  case 
(that  of  a  deed),  unless  we  required  the  act  after  f uU  age  to  be  of  as 
great  a  solemnity  as  the  original  instrument."  {Baylis  v,  Dindeyy 
3  Maule  <&  Seho,  R.  482.) 

In  regard  to  this  opinion  of  Lord  EUenborough,  Mr.  Justice  Story 
remarks :  "  Without  undertaking  to  apply  this  doctrine  to  its  fullest 
extent,  and  admitting  that  acts  in  pais  may  amount  to  a  confirma- 
tion of  a  deed,  stiU  we  are  of  the  opinion  that  these  acts  should  be 
of  such  a  solemn  and  unequivocal  nature  as  to  establish  a  clear 
intention  to  confirm  the  deed,  after  a  full  knowledge  that  it  was 
voidable.  A  fortiori^  mere  acquiescence,  uncoupled  with  any  acts 
demonstrative  of  an  attempt  to  confirm  it,  would  be  insufficient  for 
the  purpose."    {Tucker  v.  Moreland,  10  Peteri  /?.  75,  76.) 

In  a  case  in  the  supreme  court  of  the  State  of  New  York,  it  was 
held  that  an  acquiescence  by  the  grantor  in  a  conveyance  made 
during  his  infancy,  for  eleven  years  after  he  came  of  age,  did  not 
amount  to  a  confirmation  of  the  conveyance ;  that  some  positive 
act  was  necessary  evincing  his  assent  to  the  conveyance.  {Jctckson 
V.  Carpenter^  11  Johns.  R.  542,  543.)  And  in  the  supreme  court 
of  the  State  of  Pennsylvania  it  was  held  that  to  constitute  a  con- 
firmation of  a  conveyance  or  contract  by  an  infant,  after  he  arrives 
of  age,  there  must  be  some  distinct  act  by  which  he  receives  a 
benefit  from  the  contract  after  he  arrives  at  age,  or  does  some  act 
of  express  ratification.  {Austin  v.  PaUon,  11  Serg.  cfe  Rawle^sR. 
311.)  With  respect  to  these  two  latter  cases.  Justice  Story  says: 
^'  There  is  much  good  sense  in  these  decisions,  and  they  are  indis- 
pensable to  a  just  support  of  the  rights  of  infants  according  to  the 
common  law."  {Ticcker  v.  Mordamd^  supra.  Vide  also  Ordinary 
V.  Wherry^  1  Bai.  R.  28.)    And  in  a  late  case  in  Pennsylvania 
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it  was  held  that  fourteen  jearR'  delay  tx)  repudiate  a  sale  of 
real  ebtate  by  an  infant  after  he  attained  his  majority  was  not  an 
afl^rmance.  {Urba/n,  v.  GroineSy  2  Ora/nfa  B.  96.)  However, 
Bbonld  an  infant  grantor  neglect  to  make  an  actual  disaffirmance  of 
his  deed  of  lands,  or  sale  of  personal  chattels  after  coming  of  full 
age  until  the  time  limited  by  the  statute  of  limitations  for  bringing 
an  action  has  elapsed,  the  delay  would  operate  as  affirmance  of  the 
deed  or  sale.  (  Vide  Praui  v.  WUey,  28  Mich.  R.  164.  Ruth  v. 
C<mmddety  etc.  R.  R.  Co.  56  Mo.  R.  202.  Thomas  v.  PuUia,  lb. 
211.  Wallace  v.  Latiumiy  52  Mi8%.  R.  291.)  And  the  supreme 
court  of  the  United  States  have  declared  that  there  is  a  well-recog- 
nized distinction  between  the  nature  of  those  acts  which  are  necessary 
to  avoid  an  infant's  deed,  and  the  character  of  those  that  are  suf- 
ficient to  confirm  it;  and  it  was  asserted  that  all  the  authorities 
recognize  the  doctrine,  that  acts  which  would  be  insufficient  to 
avoid  such  a  deed  may  amount  to  an  affirmance.  It  was  admitted, 
that,  as  a  general  rule,  the  mere  acquiescence  of  the  infant,  though 
long  continued,  will  not  suffice,  but  it  was  asserted,  that  even  that, 
in  connection  with  other  circumstances,  may  establish  a  ratification. 
(Irvine  v.  Irvine^  9  WaU.  R.  617,  627.)  The  circumstances  in  the 
ease  of  Irvine  v.  Irvi/ne  were,  that  the  infant's  grantor,  after  attain- 
ing his  majority,  took  a  lease  of  a  part  of  the  premises  which  he  as 
an  infant  had  conveyed,  from  the  person  to  whom  he  had  so  con- 
veyed that  part  with  other  parts,  and  the  court  held  that  the  lease  was 
proper  to  go  to  the  jury  upon  the  question  of  affirmance.  A  similar 
doctrine  was  applied  in  a  case  decided  by  the  coui*t  of  appeals  of 
the  State  of  New  York.  {Bostvnck  v.  Atkins,  3  ^.  Y.  R.  53.) 
And  the  same  doctrine  was  also  applied  in  a  case  decided  by  the 
sapreme  court  of  Delaware,  wherein  it  was  adjudged  that  an  infant's 
acquiescence  in  his  deed  for  four  years  after  he  came  of  age,  in 
view  of  extensive  improvements  made  upon  the  property,  amounted 
to  a  confirmation  of  his  deed.  (  WaUace  v.  Lewis,  4  Ha/rr.  R.  75.) 
The  Bupreme  court  of  the  United  States  have  recently  decided  a 
very  interesting  case  involving  the  question  under  consideration, 
not  yet  report^  except  as  noted  in  the  Albany  Law  Journal,  wherein 
it  appeared  that  a  married  woman,  who  was  an  infant,  joined  with 
her  husband  in  conveying  lands  belonging  to  her ;  at  the  same  time 
signing  a  statement  that  she  was  of  age.  Over  twenty  years  after- 
ward she  procured  a  divorce  from  her  husband  for  his  wrong,  and 
iflunediately  disaffirmed  her  conveyance,  and  brought  an  action  for 
12 
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the  land.  At  the  time  she  acquired  title  to  the  hxidsj  the  laws  of 
the  state  made  no  provision  for  the  separate  estates  of  married 
women,  and  flie  common  law  upon  the  Subject  prevailed.  The 
court  held  that  the  wife  was  entitled  to  recover  the  lands,  on  the 
ground  that  kt  the  time  of  the  conveyance,  the  husband  had  a  vested 
freehold  in  the  lands,  and  entitled  to  rents  and  profits,  which  con- 
tinued so  long  as  the  marriage  relation  continued,  and  this  interest 
passed  by  the  deed,  notwithstanding  the  wife  was  hot  bound  by  it. 
It  was  declared,  therefore,  that  the  wife  could  hot  disaffirm  the  deed 
until  the  marital  relation  ended.  Keference  was  made  to  the  prin- 
ciple that  when  there  are  two  or  more  co-existing  disabilities  in  the 
game  person  when  the  right  of  action  accrues,  such  person  is  not 
obliged  to  act  until  the  last  is  removed,  according  to  the  rule  laid 
down  in  Mercer  v.  Sdden^  1  How,  S.  53.  And  the  cases  of  SUM 
V.  Plaisted,  43  Jf.  H.  R.  413,  and  Jenkim>%  v.  Jmkms^  12  Iowa  R. 
195,  were  also  referred  to  as  authority  for  the  doctrine  that  what  is 
ik  reasonable  time  in  which  to  disaffirm  the  deed  of  an  infant  after 
majority,  depends  upon  the  circumstances  of  each  case.  {Sims  v. 
Efoerhwrdt,  'ih'ih  Alb.  L.  J.  455.) 

The  supreme  court  of  North  Carolina  has  recently  decided,  that, 
t^here  a  minoi*  purchased  land  and  after  he  came  of  age  continued 
to  live  on  It  and  paid  a  portion  of  the  purchase-money,  he  had 
thereby  elected  to  confirm  the  contract  of  purchase  and  could  not 
repudiate  it.  {Dewey  v.  Surbank,  77  iT.  C.  R,  259.)  And  similar 
decisions  have  been  made  by  the  supreme  court  of  Maine.  {Hub- 
hard  V.  Oummmga^  1  Maine  R.  11.  Dama  v.  Coombs^  6  ib,  89.) 
But  the  supreme  court  of  West  Virginia  has  held,  that,  when  a 
purchaser  of  lands  of  an  infant  has  not  put  valuable  improvements 
on  the  same,  and  has  not  been  in  aetual  possession  of  the  lands,  after 
the  infant  became  of  age,  for  a  period  long  enough  to  bar  a  recovery 
under  the  statute  of  limitations,  the  lapse  of  time  did  not  prove  an 
affirmance  of  the  sale,  nor  bar  the  infant's  right  to  avoid  it.  {OHIr 
Uspie  V.  Barley,  12  W.  Va.  R.  70.  B.  C.  29  Am.  R.  445,  and  vids 
McMurray  v.  McMurray,  66  N.  Y.  R.  175.  Praut  v.  Wileyj  28 
Mich.  R.  164.  Drake  v.  Ramsey,  5  Ohio  R.  251.)  The  general 
rule  doubtless  is,  that  in  such  a  case  the  infant,  in  order  to  avoid  or 
ratify  the  sale,  must  do  something,  after  coming  of  age,  indicative 
of  that  intention.  {Davis  v.  Dudley,  70  Maine  R,  286.  Robin- 
son V.  Weeks,  56  ib.  106.) 

§  45.  In  a  case  in  the  late  court  of  chancery  of  the  State  of  New 
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York,  it  appeared  that  aa  infant  oonyeyed  land  to  another,  and  tto 
ktter  coavejed  the  same  land  atill  to  another ;  and  a^r  the  infant 
had  attajned  his  majority  he  ezecnted  a  rdease  to  the  last  grantee. 
This  i^^M  held  and  taken  to  be  an  affirmance  of  the  first  deed.  {Eebgbe 
Fire  ComptMy  r.  I^mt^  1  Mw.  Ch.  B.  301.  S.  C.  6  Paige's  R.  63&,> 
In  anodiffl-  ease  in  the  same  oonrt^  it  appeared  that  an  infant  bor- 
rowed money  and  executed  a  mortgage  of  land  to  seeore  the  pay- 
ment)  and  died  shortly  after  attaining  full  age,  learing  a  will  by 
whidi  he  directed  all  his  jnst  debts  to  be  paid.  It  was  held  that 
the  will,  nnder  all  the  circnmstanoes,  confirmed  the  mortgage  deed. 
The  vioe-diancellor  remarked,  that  the  facts  and  eircumstancei 
under  which  the  loan  was  obtained,  would  justify  the  court  in 
laying  hold  of  any  equitable  construction  which  could  properly  be 
giyen  to  the  will,  and  to  hold  it  to  be  a  confirmation,  instead 
of  an  avoidance  of  the  bond  and  mortgage.  {Merchants?  Fi/re  Ins^ 
Co.  y.  GfwU,  2  Eiho.  Ch.  B.  644.) 

In  a  case,  however,  in  the  supreme  judicial  court  of  MassachusettSi 
a  di&rent  doctrine  is  laid  down ;  and  it  may  well  be  doubted  whether 
a  clause  in  a  will  simply  directing  the  payment  of  all  just  debts,  can 
be  regarded  as  a  confirmation  of  a  particular  mortgage,  executed  by 
the  testator  while  an  infant.  {Smith  y.  Mayo^  9  Mass.  B.  62.)  In 
the  State  of  I^orth  Carolina,  it  has  been  held  that  a  verbal  confirma- 
tion of  a  deed,  after  the  infant  arrives  of  age,  is  sufficient.  {Hauser 
V.  Reynolds^  1  HanfwwrWs  B.  143.)  The  same  court  however  held, 
in  another  case,  upon  a  full  consideration  of  the  subject,  that  to 
ratify  an  infant's  bargain  and  sale,  after  full  age,  some  act  must  be 
done  denoting  that  the  estate  created  by  the  deed  was  subsisting, 
as  the  receipt  of  the  purchase-money,  or  the  like.  (2  Rentes  Com. 
239,  note  ft,  citing  Hoyle  v.  Slowe^  2  Deo.  db  Bat.  B.  320.)  An 
infant  may  confirm  his  deed,  by  a  recital  in  another  deed  when  of 
foil  age,  provided  there  is  in  the  recital  an  express  design  to  confirm 
the  former  deed.    {Phillips  v.  Oreen^  6  Mon/roe^s  B.  344,  355.) 

In  the  court  of  chancery  of  the  State  of  New  Jersey,  it  was  held 
that  when  an  infant  exchanged  lands  with  another,  and  deeds  of 
conveyance  were  interchanged,  and  the  infant  sold  the  land  received 
in  exchange,  the  sale  was  a  ratification  of  the  transaction.  (  WU- 
liams  V.  Mabee^  3  SalsL  Ch.  B.  500.) 

§46.  The  promises  of  an  infant  for  the  future  payment  of 
money,  and  all  his  executory  contracts  which  are  voidable,  can  bo 
ratified  only  by  a  new  promise  to  pay,  or  such  express  acts  as  will 
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be  equivalent  to  a  new  contract.  The  most  that  can  be  said  of 
the  original  contract  made  during  infancy,  is  that  it  is  a  valid  con- 
sideration, and  will  afford  aliment  upon  which  to  predicate  a  bind- 
ing undertaking  of  the  minor  after  he  attains  to  full  age.  The 
original  contract  not  being  binding  on  the  infant,  the  new  promise 
must  possess  all  the  ingredients  of  a  complete  agreement.  Any 
thing  short  of  this  will  fail  to  make  the  infant  liable  on  tlie  demand. 
Bo  stringent  is  this  doctrine,  that  a  full  acknowledgment  or  promise 
to  pay  a  part,  or  even  actual  payment  of  a  part,  will  not  render  the 
infant  liable  to  pay  the  whole  debt.  This  view  is  sustained  by  all 
the  most  approved  authorities  of  the  present  day.  As  no  agree- 
ment is  complete  until  the  minds  of  the  parties  meet,  it  follows 
that  the  new  promise,  to  be  binding  on  the  infant,  must  be  made 
to  the  creditor  in  person,  or  to  his  agent.  The  new  promise  of  the 
infant  must  be  vohmtary,  free,  and  with  full  knowledge,  that  other- 
wise he  would  not  be  liable,  and  of  course  the  promise  must  be  made 
before  the  commencement  of  the  suit  to  recover  the  demand. 

The  promise  to  pay  or  perform  by  the  infant  after  coming  of  age, 
need  not  be  made  personally  to  the  creditor  or  obligor ;  but  if  made 
to  an  agent  of  such  creditor  or  obligor,  it  wiU  be  sufficient,  and  the 
promise  will  be  binding.  {Mayor  v.  McLure^  36  Mi8%,  R.  389.) 
But  the  ratification  must  be  by  some  positive  act  or  promise.  {Boody 
V.  McKi/rmey^  23  Mame  R.  517.) 

Story  states  the  rule :  '^  In  order  to  ratify  an  executory  agreement 
made  during  infancy,  there  must  be  not  only  an  axjknowledgment  of 
liability,  but  an  express  promise,  voluntarily  and  deliberately  made 
by  the  infant  upon  his  arriving  at  the  age  of  maturity,  and  with  the 
knowledge  that  he  is  not  legally  liable."  {Story  on  Con.  §  69.) 
This  doctrine  is  abundantly  sustained  by  authority.  { Vide  Good- 
seU  V.  MyerSy  3  Wend,  R.  479.  Rogers  v.  Hurd^  4  Daif%  R.  57. 
Wilcox  V.  Roath^  12  Conn,  R,  650.  Gale  v.  Ga/rriahy  8  jST.  JET. 
R.  374.  Bigelow  v.  Gramiis,  2  BUPa  R.  120.  Millard  v. 
Hewlett^  19  Wmd.  R.  301.  Watkine  v.  Stevens,  4  Barb.  R.  175. 
Hodgee  v.  Hmd,  22  ih.  151.  Gay  v.  BaUou,  4  Wefnd.  R.  405. 
Ford  V.  PhiUipa,  1  Pick.  R.  202.  Thompson  v.  Lay,  4  ih.  49. 
Hvhbard  v.  Cummvngs,  1  Maine  R.  11.  Thrupp  v.  Fidder^  2 
Esp.  R.  628.  Ha/rmer  v.  KiUing^  6  ih.  102.  Whitney  v.  Dutchy 
14  Mass.  R.  460.  Smith  v.  Mayo,  9  ib.  62.  Jackson  v.  Carpenter^ 
11  Johns.  R.  537.  Deason  v.  Boyd,  1  Dand!s  R.  45.  Tuck^  v. 
MoreUmd,  10  Pet&r^  R.  73,    Eoit  v.  UnderhiU,  10  N.  H.  R. 
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220.  Merriam  v.  Wilhina^  6  tb.  432.  TTwrnton  v.  lUmgworthy  9 
Eng.  C.  Z.  R,  256.  TTtn^  v.  UlUby^  16  Maims  R.  55.  CW<m  v. 
PaUon,  11  /Swy.  <fe  Rawl^a  R.  307.  Hindey  v.  MargwritZy  3 
Pwn.  -ff.  428.     5a*tfr  v.  .S^?i««,  64  J/(?.  5.  82.)  ^ 

§  47.  But  it  will  be  convenient  to  refer  to  some  of  the  express 
adjudications  upon  this  branch  of  the  subject.  When  the  action 
was  upon  a  promissory  note  in  the  supreme  court  of  the  State  of 
New  York,  the  learned  judge,  in  giving  the  opinion,  said:  "A 
ratification  of  an  infant's  contract  should  be  something  more  than 
a  mere  admission  to  a  stranger  that  such  a  contract  existed ;  there 
should  be  a  promise  to  a  party  in  interest  or  his  agent,  or  at  least 
an  explicit  admission  of  an  existing  liability  from  which  a  promise 
may  be  implied."  {Ooodsett  v.  MyerSy  8  Wend.  R.  482.)  In 
another  case  in  the  same  court,  which  was  also  an  action  upon  a 
promissory  note,  the  learned  judge  said :  '^  In  the  case  of  infancy 
there  must  be  a  new  promise  or  ratification  of  the  contract  after  the 
defendant  has  attained  the  age  of  twenty-one  years ;  and,  as  in  other 
cases  of  contract,  the  minds  of  the  parties  must  meet.  A  promise 
to  a  stranger  will  not  answer.  It  must  be  to  the  plaintiji,  or,  what 
is  the  same  thing,  to  his  attorney  or  agent."  {Bigdow  v.  Orwnmie^ 
2  UiXVe  R.  120.)  So  also  in  a  still  later  case  in  the  same  court, 
which  was  also  an  action  upon  a  promissory  note,  it  was  held  that, 
inasmuch  as  the  infant's  contract  was  not  binding,  the  new  promise 
made  by  the  infant  after  he  became  of  full  age  must  possess  all  the 
ingredients  of  a  complete  agreement  to  enable  the  creditor  to  recover. 
(Hodges  v.  Utmtj  22  Barb.  R.  151.  Vide  also  Taft  v.  Sergewnt^ 
18  ib.  320.)  But  in  a  case  decided  by  the  court  of  common  pleas 
of  the  city  of  New  York,  it  appeared  that  the  infant  borrower  of 
money,  after  becoming  of  age,  said  to  the  lending  salesman,  that 
he  would  pay  the  lender  what  he  owed  him,  though  nothing  was 
said  as  to  the  amount.  The  court  held  the  promise  a  sufficient 
affirmance  of  the  contract  to  pay  the  money  borrowed  during 
in&ncy ;  and  it  also  appearing  that  the  infant,  before  coming  of 
age,  expressly  admitted  his  indebtedness  for  the  specific  amount 
borrowed,  it  was  held  that  the  admission  was  competent  to  prove 
the  smn  loaned.  {Ackerman  v.  Rvmyon^  1  HUt.  R.  169.)  The 
doctrine  is,  that  a  mere  acknowledgment  that  a  debt  existed,  or  that 
the  contract  was  made,  is  not  a  sufficient  ratification  of  the  transac* 
tion  by  the  infant  after  coming  of  age.  There  must  be  a  direct 
and  express  confirmation,  with  tiie  deliberate  purpose  of  assuming 
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a.  liaJbilitj  for  which  the  party  kiiow&  he  is  not  liable  by  law  on 
aocount  of  infancy,  and  the  8ad:ne  must  be  made  to  the  party  himself 
or  hift  agent.  {JBcmk  of  Silver  Greek  v.  Brovmmgj  16  Abb.  Fr.  R, 
272.)  A  unique  case,  in;^Qlving  the  subject  under  conBidbration, 
has  recently  been  dispofied  of  by  the  Engliah  court  of  common  pleas. 
The  plaintiff  and  defendant,  while  in&ots,  contracted  marriage. 
The  engagement  continued  without  any  arrangement  as  to  when  it 
should  be  consummated,  until  both  parties  attained  their  majority, 
when  die  gentleman^  in  presence  of  the  lady's,  flather,  asked  her  to 
fix  the  wedding  day,  which  she  did  and  he  assented  to  it  Subse- 
quently the  gentleman  broke  his  promise,  and  the  lady  brought  her 
action  for  the  breach  of  promise.  The  question  for  the  court  was, 
whether  the  transaction  between  the  parties  after  their  majority, 
was  a  fresh'  .promise  to  marry,  under  the  Infants'  Relief  act  in 
force  then,  or  a  mere  ratification  of  tiie  original  void  promiee. 
The  court  held  that  the  fixing  of  the  wedding  day,  in  the  manner 
atated,  was  a  fresh  promise  made  after  the  gentleman  came  of  age, 
and  upon  good  consideration,  and  therefore  binding.  Lord  Ck>le- 
ridge,  G.  J.,  was  of  the  opinion  that  it  was  a  mere  ratification  of 
the  original  promise  made  by  the  defendant  while  he  was  a  minor, 
and  therefore  not  binding  within  the  statute.  {Detcham  v.  WorraU^ 
AB.a  O.  P.  Dw.  410,  noted  m  22  Alb.  L.  J.  M9.  Vide  also  Cox- 
head  Y.  Mulling  3  C.  P.  A  489:  JiforthcoU  v.  Doughty,  4  «S.  486. 
Earrie  v.  WaU,  iMo.  R.  122.  EoiDe  v.  Hx^pwood,  L,  R:  42  B.  1. 
De  Thoren,  v.  Atbcrniey-OesMsrol,  1  Ayp.  Cdeee,  Com.  Pleas  Div. 
June  28,  1880.)) 

The  contract  by  which  a  debt  is  incurred  by  an  infant  may  be 
ratified  by  an  express  promise  to  pay  the  debt,  made  by  the  infant 
after  he  becomes  of  age,  or  hy  acts  after  he  becomes  of  age,  which 
fairly,  and  justly  lead, to  the  inference  that  he  intends  to  ratify  the 
contract  and  pay  the  debti  {Tobey  v.  Wood^  128  Mass,  R.  88. 
I'odd  V.  Olaj}pj  118  ib.  496.  ChanoBer  y.  Simmons,  97  ib.  608. 
Proctor^  V.  Sears,  4  Attends  R^  96.  Pierce  y.  Ttjhey,  6  Met.  R.  168. 
79tfompeon  v.  Zay,  4  Pieh  R.  48.  Boody  v.  McKenney,  28  Maine 
Ri  517.  DuUin  cfe  WicMow  Radlwa^  y.  Blaek,  8  Mseh.  R.  181. 
&  G.  16  Mg.  Lorn  <6  Eq.  R.  S6».) 

§  48.  In  an  action  in  the  supreme  judicial  oovrt  of  the  State  of 
Massachusetts,  which  waa  upon  a  promissory  note  made  by  a  minor, 
it.  appeared  that  after*  the  maker  attained  to  the  age  of  maturity* 
be  made  hia  last  will,  which  was  duly  proven,  in  which  he  devised 
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all  his  estate,  both  real  and  personal,  to  certain  o£  his  brothers  and 
sisters,  adding  this  clanse :  "  after  my  just  d^ts  aJiaU  he  paid^ 
ichick  I  direct  jurat  to  he  done.^^  This  was  held  not  a  confirmation 
of  the  note ;  and  the  learned  jndge,  in  giving  the  opinion,  of  the 
coart,  said:  "The  action  is  attempted  to  be  supported  solely  on 
the  ground  that  the  will,  which  was  made  after  the  testator  attained 
to  fnll  age,  contains  a  direction  to  pay  his  just  debts ;  and  it  may 
1)6  presumed,  although  it  is  not  stated,  that  the  note  declared  on 
was  given  for  a  just  debt.  The  only  case  analogous  to  this  is  in 
chancery,  where,  it  appearing  by  the  will  that  the  infant  devised 
his  personal  estate  for  the  payment  of  his  debts,  particularly  those 
he  had  set  his  hand  tp,  it  was  decreed  that  a  bond  debt,  contracted 
while  he  was  an  infant,  should  be  paid.  But  at  common  law  it  has 
been  settled,  in  a  great  variety  of  cases,  that  a  direct  promise  when 
of  age  is  necessary  to  establish  a  contract  made  during  minority,  and 
that  a  mere  acknowledgment,  as  in  cases  under  the  statute  of  limita- 
tions, will  not  have  that  effect ;  and  it  has  further  been  decided  that 
rach  promise  must  be  made  deliberately,  and  with  a  knowledge  that 
Sporty  is  not  liable  hy  law.  We  cannot  consider  the  expression 
in  this  will  as  apiounting  to  such  a  promise."  {Smith  v.  Mjoyo^  9 
Mom.  R.  62.) 

In  a  later  case  in  the  sapie  court,  in  which  the  opinion  was 
delivered  by  the  same  learned  judge  as  in  the  last  case  cited,  it 
appeared  that  an  infant  made  his  promissory  note,  and,  when  of  age, 
being  applied  to  for  payment,  acknowledged  that  the  money  waa 
dne,  and  promised  that  on  his  return  to  his  home  he  would  endeavor 
to  procure  it  and  send  it  to  the  creditor.  This  was  holden  to  be  a 
sufficient  ratification  of.  the  original  promise.  The  judge  said  that 
**the  terms  of  ratification  need  not  be  such  as  to  import  a  direct 
promise  to  pay.  All  that  is  necessary  is  that  he  expressly  agreed 
to  ratify  his  contract,  not  by  doubtful  acts,  such  as  payment  of  a 
part  of  the  money  due.  or  th^  interest,  but  by  words,  oral  or  in 
writing,  which  import  a  recognition  and  confirmation  of  his  promise." 
(VhUn^  V.  Dutch,  14  Mass.  B.  467.)  The  disposition  of  this 
case  was  undoubtedly  correct,  but  the  theory  of  the  judge  is  some- 
what different  from  the  position  tal^en  in  the  case  of  Hodges  v. 
Huntj  before  referred  to.  In  that  casp  the  judge  held  that  the 
action  must  be  upon  the  neijQ  contract,  a^id  he  took  exception  to  the 
language  of  the  judge  in  another  similar  case,  saying  that  the  jndge 
"was  not  critically  correct  ^hen  he  said  that  the  note,  of,  the  infant 
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in  that  case  stood  revived  and  ratified  by  the  new  promise."  And 
in  a  more  recent  case  in  the  same  court,  Chief  Justice  Shaw  said : 
'^  It  seems  to  be  established  in  Massachusetts  that  the  note  of  an 
infant  is  voidable  only,  and  may  be  regarded  as  a  good  foundation 
for  a  new  promise  when  he  comes  of  age."  {^Rudd  v.  Batchddor^ 
1  Mete,  R.  559.) 

In  another  case  in  the  same  court,  being  an  action  upon  a  prom- 
issory note  of  an  infant,  it  appeared  that  when  the  sheriff  went  to 
serve  the  writ,  the  defendant,  tlien  of  age,  said,  "  that  he  owed 
the  plaintiff,  but  was  unable  to  pay  him ;  he  would  endeavor,  how- 
ever, to  get  his  brother  to  be  bound  with  him,"  and  this  was  held 
insujfficient  to  renew  the  promise.  The  judge  said:  "A  direct 
promise  is  necessary ;  a  mere  acknowledgment  of  the  debt  is  not 
sufficient.  It  must  be  voluntary ;  not  under  the  terror  of  an  arrest, 
and  with  a  knowledge  that  the  party  was  by  law  discharged. 
Paying  money  on  account  of  a  bill  is  not  sufficient.  The  promise 
is  not  to  be  inferred,  as  in  the  cases  under  the  statute  of  limitations, 
but  express,  and  it  must  be  made  before  the  commencement  of  the 
action."    {Ford  v.  PhiUips,  1  Pick.  R.  202.) 

And  in  still  another  case  in  the  same  court,  the  doctrine  wa»s 
expressly  enunciated,  that  to  sustain  an  action  against  a  person  of 
full  age,  on  a  promise  made  by  him  when  an  infant,  there  must  be 
an  express  ratification ;  as  by  saying,  "  I  ratify  and  confirm,"  or, 
"  I  agree  to  pay  the  debt."  {Thompson  v.  Lay^  4  Pick.  R.  48.) 
It  was  also  declared  in  the  last  case,  that  the  promise  might  be  con 
ditional,  and  nevertheless  binding ;  but  that  if  the  evidence  of  rati- 
fication is  of  a  promise  to  pay  "  when  the  defendant  shall  be  able," 
the  plaintiff  must  prove  the  defendant's  ability;  though  it  need 
not  be  proved  that  he  could  pay  without  inconvenience.  In  Vci^ 
mont,  it  has  been  held  that  an  infant's  contract  to  labor  is  ratified 
by  the  infant's  continuing  to  labor  under  it  one  month  after  his 
majority.     {Forsyth  v.  Hastings^  1  Will.  [  Yt^  R.  646.) 

§  49.  The  following  points  upon  this  subject  have  been  settled 
by  express  adjudication,  in  cases,  some  of  which  are  referred  to  in 
the  notes  and  references  by  E.  H.  Bennett,  Esq.,  accompanying  the 
text  of  Bingham  s  work  on  Infancy  and  Coverture.  {Bing.  on  Inf. 
68,  note  6.)  The  words,  "  I  have  not  the  money  now,  but  when  I 
return  from  my  voyage  I  wiU  settle  with  you ; "  and,  "  I  owe  you, 
and  will  pay  you  when  I  return,"  have  been  held  a  sufficient  ratifi- 
cation.   {MariMi  v.  Mayo^  10  Mass.  R.  137.)    These  words  have 
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also  been  held  a  confirmation  of  an  infant's  agreement,  ^^  I  will  pay 
it  (the  note)  as  soon  as  1  can  make  it,  bnt  not  this  year,  I  under- 
stand the  holder  is  about  to  sue  it,  bat  she  had  better  not."  {Bobo 
V.  Han^ell^  2  Baileifs  \8.  C]  /?.  114.)  Of  course,  this  language 
must  have  been  addressed  to  the  holder  of  the  note,  or  her  agent 
or  attorney,  or  it  would  not  have  been  binding. 

When  a  minor  after  coming  of  age  wrote  to  the  plaintiff,  ^^  I  am 
sorry  to  give  you  so  much  trouble  in  calling,  but  I  am  not  prepared 
for  you,  but  will  without  neglect  remit  you  in  a  short  time ; "  this 
was  held  a  sufficient  ratification.  {^Hartley  v.  Wha/rton^  89  Eng.  C, 
L  R,  276.)  So  in  another  case  in  the  English  court,  it  is  said, 
that  any  written  instrument  signed  by  the  infant,  which  in  the 
case  of  adults  would  have  amounted  to  the  adoption  of  the  act  of 
the  party  acting  as  agent,  will,  in  the  case  of  an  infant  who  has 
attained  his  majority,  amount  to  a  ratification.  {Harris  v.  WaU^ 
1  Wds.y  Hurl,  ik  Gordon's  li.  128.)  A  declaration  of  an  intention 
to  pay  a  note,  and  authorizing  an  agent  to  take  it  up,  has  been  held 
a  good  ratification,  although  the  agent  had  done  nothing  about  it. 
{Orms  V.  KimhaU,  3  N.  H  R.  314.) 

On  the  other  hand,  an  admission  by  an  infant,  that  he  owed  the 
debt,  and  that  the  adult  woidd  get  his  pay^  but  at  the  same  time 
refusing  to  give  his  note,  was  considered  no  ratification  of  the  orig- 
inal promise.    {Hale  v.  Garrish^  8  N.  H.  R.  874.) 

So  a  letter  to  the  holder  of  a  bill  of  exchange  accepted  by  an 
infant,  written  after  he  becomes  of  age,  "  your  brother  tells  me  you 
are  very  nneasy  about  the  £500  bill  drawn  by  Mr.  Pattinger  oa 
me.  Please  make  yourself  easy  about  it,  as  I  will  take  care  that 
it  is  paid,  and  Sir  Henry  Pettinger  comes  to  England  in  June," 
was  held  by  two  judges  against  two,  not  to  be  a  sufficient  ratifi- 
cation  of  the  promise.  {Mawson  v.  Blane,  26  Eng.  L.  dk  Eg.  R. 
560,  561.) 

So,  likewise,  the  language,  "  I  consider  your  claim  as  worthy  my 
attention,  but  not  my  first  attention,"  adding  that  he  would  soon 
give  it  tlie  attention  due,  was  held  insufficient.  (  WHoox  v.  Roath^ 
12  Conn.  R.  550.)  So  also  it  was  held  by  the  same  court,  that  a 
snbmission  to  arbitration,  whether  the  maker  was  liable  or  not,  on 
his  promissory  note  made  during  infancy,  was  no  ratification  of  the 
note.  {BenAam  v.  Bishopj  9  Conn.  R.  330.)  So  in  England  it 
has  been  held  that  when  an  infant  subscribed  to  the  capital  stock 
of  an  incorporated  company,  the  retention  of  the  shares  after 

13 


98  LAW  OJf  IKFANOT. 

majority  wonld  render  him  liable  for  eaUs.    [Cork  r.  Couuruyeey  59 
&ig.  a  Z.  R.  934.) 

And  in  thifl  oouutry,  when  an  infant  maker  of  a  promissory  note, 
after  he  became  of  age,  said  to  the  payee  that  he  had  a  good  crop 
of  oom,  aad  if  he  would  take  corn  on  the  note,  he  would  deliver  it 
to  him  as  soon  as  it  was  threshed,  the  prioe  per  bushel  being  fixed, 
but  nothing  said  as  to  the  quantity,  it  was  held  that  this  was  a 
sufficient  affirmance  of  the  note.  (Stokes  v.  Brown^  4  Qhcmd.  [  Wis,"] 
E.  39.) 

In  another  case,  an  infant  after  fnU  age  admitted  the  justice  of 
the  note  giv^a  daring  his  infancy,  and  gave  the  payee  a  wateh  in 
part  paynaent,  this  was  held  a  confirmation  of  the  note.  {LitUe  ▼. 
IhmcM,  9  Riah.  [S.  C]  Ldw  B.  65.) 

And  it  has  been  held  by  the  New  York  court  of  appeals,  that 
when  a  minor  submitted  a  claim  to  arbitration,  and  on  an  award 
being  made  in  his  favor  and  paid  to  his  guardian,  he  received  the 
inoney  after  he  attained  his  full  age,  the  receivijog  of  the  money 
was  an  alSSjrmance  of  the  submission  aad  barred  the  claim.  (Jones 
V.  PJumix  Bcmk,  8  N.  Y.  R.  228.) 

So,  in  a  more  recent  case  in  the  New  York  court  of  appeals,  it 
appeared,  that  an  infant  purchased  a  pared  of  land  subject  to  a 
mortgage  thereon,  and  in  the  conveyance  taken  by  her,  it  was 
expressly  stated  that  the  grantee  was  to  pay  the  mortgage  as  a  pajrt 
of  the  consideiation  of  the  conveyance,  and  subsequently,  but  while 
she  was  yet  a  min<)r,  she  conveyed  the  land  to  a  third  person  for  a 
larger  price  than  she  paid  for  it,  and  retained  the  proceeds  of  her 
sale  fcM*  sevend  years  after  her  majority.  The  court  hdd  that  this 
was  not  an  affirmance  of  the  infant's  covenant  to  pay  the  mortgage. 
{WaM  V.  Power%  43  N.  Y.  B.  23.) 

In  some  of  the  states  they  have  statutes  providii^  that  the  ratifi- 
cation of  transactions  by  infants  must  be  in  writing,  and  when  such 
is  the  law  tihd  subject  is  easify  disposed  of.  In  the  supreme  court 
of  the  State  of  New  York  it  has  recently  been  held,  that  the  statute 
0f  that  State  which  requires  the  new  promise  to  revive  an  obligation 
barred  by  the  statute  of  limitations  to  be  in  writing,  does  not  i^>ply 
to  contracts  of  infants.  And  it  i^pearing  in  the  case,  that  an  infant 
purchased  goods,  not  neceasaries,  and  after  coming  of  age  acknowl- 
edged the  justness  of  ike  account  for  the  goods,  and  promised  to 
pay  it^  tibe  court  held  that  the  acknowledgment  and  promise,  thoo^ 
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bj  parol,  were  a  vidid  rati£Lcati<m  of  the  obligation.  {HdUey  v. 
Reid,  4  Hun'9  R.  777.) 

When  a  partition  is  made  of  lands  'held  by  tenants  in  common 
one  of  which  is  an  infant,  and  the  infant  after  fall  age  conveys  the 
port  set  to  him  to  a  third  person,  his  conveyance  will  be  regarded 
as  a  ratification  of  the  partition  made  during  his  minority,  {Johnr 
w»  V.  Fumi&Tj  69  Perui.  R.  449.)  And  it  may  be  affirmed  as  a 
role  that,  when  an  infant  is  required  to  make  an  election,  or  per- 
form some  condition  in  order  that  he  may  receive  some  benefit 
conferred,  he  must  make  his  election,  or  perform  the  condition,  and 
his  infancy  will  be  no  excuse  for  neglecting  to  do  it.  {Starring  v. 
Borrmj  56  Barb.  R.  595,  601.) 

A  promise  by  a  minor  to  pay  money,  borrowed  on  joint  account 
vith  another  person  may  be  ratified  by  the  minor  after  coming  of  age, 
like  other  voidable  promises.    {Kenedy  v.  Doyle^  10  AUerCa  R.  161.) 

§  50.  Bingham  states,  upon  authority,  that  a  promise  after  age  will 
ratify  a  bare  security  for  a  third  person,  given  by  the  infant.  ( Bing. 
wi  Inf,  69.)  In  such  case,  however,  the  English  courts  have  held 
that  if  the  original  transaction  was  not  perfectly  fair,  and  the  party 
was  entrapped  into  a  ratification,  immediately  on  coming  of  age, 
eqaity  will  give  relief.    {Brock  v.  GaJJbyy  2  Atk,  R.  34.) 

It  has  been  held  in  the  American  courts  that,  in  these  cases  of 
infant's  security  for  third  persons,  there  must  be  a  distinct  act 
of  confirmation.  {Curtin  v.  Patten^  11  Serg,  dk  RanjoU^e  R.  309. 
[  Bindy  v,  ManrgaritZy  3  Penn.  R.  428.)  And  it  has  been  held  in 
Connecticut,  Virginia  and  Tennessee,  that  such  contracts  of  infants 
are  absolutely  void,  and  therefore  not  susceptible  of  ratification. 
(Maples  V.  Wightmanj  4  Conn.  R.  876.  Allen  v.  Minor ^  2  CaWe 
[Fa.]  R.  70.  WKeatm  v.  East,  6  Yerg^e  [Tenn.]  R.  41,  61.) 
The  better  opinion,  however,  as  extracted  from  later  authorities,  is, 
that  these  contracts  of  infants  are  not  absolutely  void,  but  may 
be  ratified  after  the  infant  attains  to  the  age  of  majority.  (1  Par- 
ens on  Contracts^  244.) 

§51.  It  has  been  held  in  the  English  courts,  where  an  infant 
desired  that  lands  subject  to  a  trust  for  payment  of  younger  child- 
ren's portions,  might  not  be  sold^  and  offered,  by  his  answer  in 
chancery,  to  settle  other  lands  for  raising  the  portions ;  that  he 
should  be  bound  by  the  offer  made  by  him  in  his  answer,  if  the 
other  side  were  thereby  delayed,  and  if  the  infant  did  not,  irame- 
fittely  after  his  coming  of  age,  apply  to  the  court  in  order  to 
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retract  hiB  offer,  and  amend  his  answer.  {CecU  v.  SaU^ury^  2 
VematCs  Ch.  H.  224.)  This  was  a  very  reasonable  rule  in  a 
given  case,  and  in  a  similar  case  in  this  country  the  court  would 
probably  make  a  similar  ruling.  Certainly,  the  authority  would  be 
recognized  here,  as  the  adjudication  of  a  very  distinguished  court. 
The  acts  of  an  infant  which  are  only  voidable  svib  modo^  as  fines, 
common  recoveries  and  recognizances,  to  which  reference  is  made 
in  a  previous  chapter,  will  be  considered  as  confirmed,  if  not 
avoided,  in  the  time  and  manner  prescribed  by  law.  {Vide 
ante,  §  25.) 

In  one  case  in  England  it  was  held  that  if  an  infant  deliver  a 
deed  within  age,  and  after  age  deliver  it  again,  this  second  delivery 
is  void,  for  the  reason  that  the  deed,  taking  effect  as  to  some  intents 
from  the  first  delivery,  cannot  be  allowed  to  take  any  from  the 
second^  and  so  have  a  double  operation.  {Butler  <&  JSaIcer*8  case, 
3  Ooke^s  R.  35  h,)  It  is  suggested,  however,  that  the  reason  assigned 
for  the  position  of  the  court  in  this  case  is  little  less  than  a  fiction, 
and  probcMy  the  second  delivery  of  the  deed,  if  made  deliberately 
and  understandingly,  would  now  be  regarded  as  a  confirmation  of 
the  conveyance. 

In  a  recent  case  in  the  supreme  court  of  the  State  of  New  York, 
the  execution  and  delivery  of  a  mortgage  of  real  estate  by  an  infant, 
and  an  acknowledgment  and  redelivery  of  the  same  after  the  infant 
became  of  age,  was  held  a  ratification  of  the  instrument,  and  that 
the  subsequent  acknowledgment  related  back  in  its  effect  to  the 
original  delivery,  and  affected  all  intermediate  sales,  except  for  a 
new  and  valuable  consideration.  {PaJ/mer  v.  MUler,  25  Barb, 
R.  399.) 

§  52.  In  one  case  in  the  supreme  court  of  the  State  of  Connecticut, 
the  subject  of  the  confirmation  of  the  acts  of  infants  was  very 
fully  discussed  and  considered,  and  it  was  held  that  there  were 
three  modes  of  affirming  the  voidable  contracts  of  infants  when 
they  arrived  at  fuU  age :  first,  by  express  ratification ;  second,  by 
acts  which  reasonably  imply  an  affirmance ;  third,  by  the  omission 
to  disaffirm  within  a  reasonable  time.  (2  Kenffs  Gom.  239,  note 
a.    KUne  v.  Be^,  6  Conn.  R.  494.) 

And  in  the  supreme  court  of  the  State  of  Maine  the  question  of 
the  affirmance  of  contracts  by  infants  has  been  thoroughly  exam- 
ined, and  Shepley,  J.,  in  delivering  the  opinion  of  the  court, 
classified  the  subject-matter  of  the  infant's  contract  as  follows : 
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''I.  When  he  has  made  a  conyeyance  of  real  estate,  during  his 
infancy,  and  would  affirm  or  disaffirm  after  he  becomes  of  age.  In 
such  case  the  mere  acquiescence  for  years  to  disaffirm  it  affords  no 
proof  of  ratification.  There  must  be  some  positive  and  clear  act 
peWbrmed  for  that  purpose.  The  reason  is  that  by  his  silent 
Acquiescence  he  occasions  no  injury  to  other  persons,  and  secures 
no  benefits  or  new  rights  to  himself.  There  is  nothing  to  urge 
bim  as  a  duty  toward  others  to  act  speedily.  Language,  appro- 
priate in  other  cases,  requiring  him  to  act  within  a  reasonable  time, 
would  become  inappropriate  here.  He  may,  therefore,  after  years 
of  acquiescence,  by  an  entry  or  by  a  conveyance  of  the  estate  to 
another  person,  disaffirm  and  avoid  the  conveyance  made  during 
his  infancy. 

''  2.  When,  daring  infancy,  he  has  purchased  real  estate  or  has 
taken  a  lease  of  it  subject  to  the  payment  of  a  rent,  or  has  granted 
a  lease  of  it  upon  payment  of  rent.  In  such  cases  it  is  obvious, 
when  he  becomes  of  age,  that  he  is  under  a  necessity,  or  that 
common  justice  imposes  it  upon  him  as  a  duty,  to  make  his  election 
within  a  reasonable  time.  He  cannot  enjoy  the  estate  after  he 
becomes  of  age  for  years  and  then  disaffirm  the  purchase  and  refuse 
to  pay  for  it,  or  claim  the  consideration  paid,  or  thus  enjoy  the 
leased  estate  and  then  avoid  payment  of  the  stipulated  rent,  or 
receive  rent  on  the  lease  granted  and  then  disaffirm  the  lease. 
When  he  will  receive  a  benefit  by  silent  acquiescence  he  must  make 
his  election  within  a  reasonable  time  after  he  arrives  at  full  age,  or 
the  benefit  so  received  will  be  satisfactory  proof  of  a  ratification. 
In  the  case  of  JSenham  v.  Bishop^  9  Conn,  JR.  330,  it  appeared 
that  the  defendant  and  his  mother  and  sisters  were  in  possession 
and  owned  land  in  common,  and  that  defendant,  while  an  infant, 
made  his  note  to  another  sister  for  a  conveyance  to  him  of  her 
undivided  share  of  the  same  estate,  and  that  they  continued  to 
occupy  the  land  in  the  same  manner  several  years  after  he  Ijecame 
of  age ;  and  it  was  decided  not  to  amount  to  a  ratification  of  the 
note.  This  case  can  only  be  regarded  as  correctly  decided  by 
considering  the  defendant  as  having  occupied  only  by  virtue  of  his 
own  previous  title  as  a  tenant  in  common. 

^'  3.  When  he  has,  during  infancy,  sold  and  delivered  personal 
property.  When  the  contract  was  executed  by  his  receiving 
payment,  it  is  obvious  that  he  can  receive  no  benefit  by  acqui- 
escence ;  and  it  alone  does  not  confirm  the  contract.    When  the 
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coutract  remains  ttnexecttted,  and  he  lioldd  a  bill  or  note  taken  in 
payment  for  the  property,  if  he  should  collect  or  receive  the  money 
due  upon  it,  or  any  part  of  it,  that  would  affirm  the  contract. 
Should  he  disaffirm  the  contract  and  reclaim  the  property,  the  biU 
or  note  would  become  valid.  He  cannot  disaffirm  it  until  after  he 
becomes  of  age ;  and  if  he  then  does  it,  there  are  cases  which  assert, 
when  the  contract  has  become  executed,  that  he  must  restore  the 
consideration  received. 

"4.  When  he  has  purchased  and  received  personal  property 
during  infancy.  When  the  contract  has  been  executed  by  a 
payment  of  the  price,  if  he  would  disaffirm  it  he  should  restore  the 
property  received.  When  the  contract  remains  unexecuted,  the 
purchase  having  been  made  upon  credit,  he  may  avoid  the  contract 
by  plea  during  infancy  or  after  he  becomes  of  age,  before  he  has 
affirmed  it.  It  has  been  asserted  in  such  case  that  he  should  be 
held  to  refund  the  consideration  received  for  the  contract  avoided. 
{Beeve^s  Dom.  Hd.  243.)  He  admits,  however,  that  the  current  of 
English  authorities  is  otherwise.  If  he  had  received  property 
during  infancy,  and  had  spent,  consumed,  wasted  or  destroyed  it, 
to  require  him  to  restore  it,  or  the  value  of  it,  upon  avoiding  the 
contract,  would  be  to  deprive  him  of  the  very  protection  which  it 
is  the  policy  of  the  law  to  afford  him.  T  here  might  be  more 
ground  to  contend  for  the  right  to  reclaim  specific  articles  remain- 
ing in  his  hands  unchanged  at  the  time  of  the  avoidance  of  the 
contract.  When  he  continues  to  retain  the  specific  property,  or  any 
part  of  it,  after  he  becomes  of  full  age,  it  becomes  his  duty  within  a 
reasonable  time  to  make  his  election.  If  such  were  not  the  rule  he 
might  continue  to  use  for  years  a  valuable  machine  until  nearly 
worn  out,  and  thus  diinve  benefit  from  it,  and  yet  avoid  the  contract 
and  reftise  to  pay  for  it.  And  when  after  a  reasonable  time  be 
continues  to  enjoy  the  use  of  the  property  and  then  sells  it,  or  any 
part  of  it,  and  receives  the  money  for  it,  he  must  be  considered  as 
having  elected  to  affirm  the  contract;  and  be  cannot  afterward 
avoid  payment  of  the  consideration.  This,  as  before  shown,  is  the 
well-settled  rule  in  relation  to  real  estate  purchased  or  leased,  and 
the  principles  applied  in  those  decisions  appear  to  be  equally  appli- 
cable here."    {Boody  v.  McKvnney^  33  Mame  B.  517.) 

Judge  Shepley  fortifies  his  opinion  by  authorities  both  English 
and  American,  the  most  of  which  are  referred  to  in  other  places  in 
this  chapter,  and  are  therefore  not  repeated  here. 
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It  ha&  been  freqiEtMtly  decided  that  acts  of  oonfirmafcioB  by  an 
ufiiDt  are  reqniiied  to  be  made  with  a  knowledge  that  he  is  not  liable 
on  tfie  contract)  and  this  doctrine  seems  to  be  ivoogniied  by  all  the 
dementary  writers  upon  the  sabject.  (  Vide  Bmdy  t.  MargariU^  % 
Pmu.  B.  428.  JTorn^r.  Yamae,  3  Rick.  B.  164.  Smith  t.  May^, 
9  Mam.  B.  64.  I^ary  cm,  Con.  §  69.  1  Parson^  MerotwMe  Load^  &.) 
If  it  woaM  not  be  r^arded  effrontery,  however,  in  the  fiice  of  such 
a  cnrtient  of  authority,  it  might  be  questioned  why  ignorance  of  th» 
law  should  a^ail  an  euhdt  any  more  in  this  than  in  other  cases. 
Here  it  must  be  rememb^ed  dwt  the  act  of  affirmance  ocoars 
aft^  the  infant  has  attained  to  adnlt  age ;  and  the  general  rnle  is 
well  understood  to  be  that  no  act  can  be  avoided  merely  because  it 
was  entered  into  through  ignoranoe  (d  the  law. 

%  58.  In  England  an  act  has  been  passed,  known  as  Lord  Tenter- 
den^s  act,  declaring  that  no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise,  made  after  foil  age,  to  pay 
any  debt  contracted  during  in&ncrf,  or  upon  any  ratification,  after 
fell  age,  of  any  pr<miiBe  or  simple  contract  made  during  infan^^, 
unless  such  promise  or  ratification  shall  be  in  writing,  to  be  signed 
by  the  party  to  be  charged  thereby.    (9  Oeo.  IV,  eh.  14,  §  6.) 

They  have  a  statute  «milar  to  the  English  statute  in  Maine,  and 
in  some  other  States ;  and  when  this  is  the  fact  the  ratification  in 
every  case  must  be  by  a  written  instrument  signed  by  the  in&nt 
after  he  has  attained  his  majority ;  and  any  paper  whidi  in  the 
ease  of  adults  would  amount  to  the  adoption  of  the  act  of  a  p^^y 
acting  as  agent  would  seem  to  be  sufficient.  (  Vide  Sar&ey  t. 
WkarUm,  11  Ad<^.  <&  Julie's  B.  984.  ITafTie  v.  WaU,  1  Eaach.  B. 
122.     Memeon  v.  Blwne^  10  ib.  206.) 

§  54.  AGC(»ding  to  authority,  it  would  be  difficult  for  an  infant  to 
do  anything  to  eeicp  him  from  avoiding  his  voidable  contracts,  on 
coming  of  age.  Indeed  it  is  held  that  the  doctrine  of  estoppel  is 
inapplicable  to  infants.  {Brcvm  v.  McCime,  5  Scmd.  [S.  C]  R.  22S. 
Lachmaa^  v.  Woodj  25  CaL  B.  147.)  Where  the  defendant  even 
fraudulently  represented  himself  as  being  of  full  age,  it  was  held  that 
he  wab  not  estopped  from  setting  up  infancy  as  a  defense  to  a  con^ 
tract  entered  into  under  such  fraudulent  representation.  {Merriam  v. 
OuMHiuffham,  1 1  Gush.  B.  40.  Bwrley  v.  Bueeell,  10  iT.  S.  B.  184.) 
But  an  opposite  doctrine  has  been  held  in  Texas.  {KHgore  v.  Jordon^ 
17  Tex>.  B.  341.)  But  after  he  has  become  of  age,  he  may  take  a  course 
which  win  estop  him  from  denying  that  his  acts  have  been  confirmed. 
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It  has  been  held  that  if  an  infant  suffers  another  to  purchase  his 
property  without  informing  such  person  of  his  ownership,  he  can- 
not recover  the  property  of  the  purchaser.  (2  KenCs  Com,  253, 
note  1,  dting  HaU  v.  Smtrruma^  2  Hich.  Eq.  H.  120.  But  vide 
Norris  V.  Wait^  2  Rich.  Lanjo  H,  148.)  So,  again,  a  testamentary 
guardian  by  an  infant  devisee  has  no  right  to  purchase  the  real 
estate  of  the  testator  at  a  sale  under  a  surrogate's  order ;  but  ii 
sach  a  sale  be  made,  and  was  beneficial  to  the  ward,  and  he  was 
present,  and,  instead  of  repudiating  it,  suffered  eighteen  years  to 
elapse  after  he  became  of  age  without  impeaching  the  conveyance, 
during  which  time  the  title  had  passed  into  the  hands  of  innocent 
parties,  he  will  be  deemed  to  have  waived  the  objection,  and  to 
have  affirmed  the  sale.  {Bostwick  v.  Athms^  3  N,  Y.  R.  53.)  A 
simple  delay,  however,  of  fourteen  years  to  repudiate  the  convey- 
ance of  an  infant,  after  coming  of  age,  is  not  an  affirmance. 
( Urhcm  v.  OrimeSj  2  Gfranfs  Cases  [PennJ]  96.) 

But  it  has  been  held,  in  the  English  court  of  chancery,  that 
where  the  plaintiff  acquiesced  for  three  years  after  he  attained  his 
majority,  in  the  sale  of  his  lands  by  his  attorney  while  he  was  a 
minor,  it  was  too  late  to  file  a  bill  praying  that  the  sale  might  be 
declared  void.  {Salmon  v.  Cutts^  5  Mig.  L,  c&  Eq,  B.  93.)  And 
further,  that  when  it  is  sought  to  avoid  a  contract  on  the  ground 
of  infancy,  the  plea  must  show  that  there  was  a  disaffirmance^  and 
that  this  was  within  a  reasonable  time  after  the  defendant's 
majority.  {Dublin^  etc.j  Bailway  Compamf  v.  Blacky  16  Mig.  L. 
df  Eq.  B.  556.) 

In  a  case  decided  by  the  supreme  court  of  the  State  of  New 
York,  it  appeared  that  the  owner  of  real  estate  died  in  debt,  leaving 
several  children,  one  of  whom  was  a  minor.  The  personal  property 
being  insufficient  to  pay  the  debts,  proceedings  were  had  before  the 
surrogate,  and  an  order  obtained  for  the  sale  of  the  real  estate  of 
the  deceased,  under  which  the  land  was  sold,  and  the  infant  heir 
received  her  portion  of  the  surplus  money  after  payment  of  the 
debts.  The  proceedings  before  the  surrogate  were  defective,  so 
that  the  minor  heir  was  not  bound  by  the  sale,  but  after  she  became 
of  age,  she  admitted  the  receipt  of  the  money,  and  said  she  was 
satisfied  with  the  sale  of  the  land.  Subsequently,  she  brought 
ejectment  for  her  portion  of  the  land,  and  the  court  held  that  she 
was  not  estopped  from  denying  the  validity  of  the  sale,  and  could 
recover  in  the  action.    {AcMey  v.  Bygert^  33  Bari.  B.  176.)    But 
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the  supreme  conrt  of  Indiana,  in  a  case  where  an  infant  received 
the  avails  of  an  irregular  sale  of  her  lands,  and  acquiesced  in  the 
sale  for  fifteen  years  after  she  attained  her  majority,  allowing  the 
purchaser,  in  the  meantime  to  make  valuable  improvements  on 
the  laud,  held,  that  the  sale  conld  not  be  avoided  after  what  had 
transpired.  {Morris  v.  Stewwt%  14  Irid.  R.  334.  Vide  also  Irwin 
V.  Merillj  1  Dudle]f%  C^^-]  -'^-  72.)  But  the  supreme  court  of 
Indiana  has  laid  down  the  rule,  that  in  order  that  a  minor  be 
estopped  from  disaffirming  his  deed  on  coming  of  age,  it  must 
appear  that  he  has  done,  or  omitted  to  do,  something  on  his  part 
since  his  majority  which  was  prejudicial  to  the  person  in  possession 
of  the  granted  premises.  {MUes  v.  Lingite^ian^  24  Ind.  R.  385.) 
And  the  supreme  court  of  Alabama  has  lately  decided,  that  inas- 
much as  an  infant  is  not  bound  by  an  estoppel  in  pais,  he  cannot 
claim  one  against  an  adult,  as  such  an  estoppel  would  lack  mutuality. 
(Mantffomery  v.  Gordon^  51  Ala.  R,  377.)  The  supreme  court  of 
Mississippi,  has  carried  the  doctrine  under  consideration  to  the 
extent  of  holding  that  a  feme  covert  will  be  permitted  to  recover 
her  personal  property  sold  in  her  presence  by  her  husband,  with  her 
knowledge,  and  without  objection  on  her  part,  or  any  notification 
to  the  buyer  at  the  time  that  she  was  the  owner  of  the  property, 
even  though  the  rights  of  mortgagees  from  the  buyer  have  super- 
vened. {Upahaw  v.  Oibaon^  53  Miss.  R.  341.)  But  the  supreme 
court  of  Maine  has  recently  decided  that,  mere  acquiescence  in  a  con- 
veyance of  real  estate  by  a  minor  after  majority  is  not  a  ratification 
of  the  deed,  but  that  the  delay  to  disaffirm,  coupled  with  the  neglect 
of  the  minor  to  avoid  his  deed  after  his  majority,  while  the  party 
holding  under  his  deed  made  valuable  improvements  upon  the  land 
conveyed  to  the  knowledge  of  the  infant,  was  an  affirmance  of  the 
deed.  {Da/via  v.  Dudley^  70  Maine  R.  236.  And  vide  Boody  v. 
McKenney,  23  ib.  523,  524.) 

§  55.  The  subject  under  consideration  was  elaborately  discussed 
in  a  case  decided  in  1865,  by  the  court  of  appeals  of  the  State  of 
Xew  York  AU  that  seems,  however,  to  have  been  settled  by  the 
case  is,  that  when  an  infant  has  purchased  real  estate,  and  has  taken 
and  continued  in  possesssion  after  becoming  of  full  age,  and  has 
exercised  acts  of  ownership  over  the  same,  he  will  be  deemed  to 
have  ratified  the  contract  of  purchase.  And  further,  that  an  infant 
cannot  retain  the  benefits  of  his  contract,  and  thus  affirm  it,  after 
becoming  of  age,  and  yet  plead  infancy  to  avoid  the  payment  of 
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Ae  purchase-money.  {Henry  v.  Ro(dy  S8  JT.  F.  -ff.  526.)  No  new 
principle  is  settled  in  tihis  case,  and  it  is  only  inixx>rtant  because 
of  the  high  authority  of  the  court  that  adjudicated  it,  and  the 
exhaustive  discussion  of  the  question  by  one  of  the  learned  judges. 
In  the  course  of  the  argument,  Davies,  J.,  who  delivered  the 
leading  opinion  of  the  court,  took  the  broad  ground,  that  the  con- 
tracts of  an  infant,  which  are  declared  to  be  only  suspended  during 
his  minority,  may  be  revived  and  ratified  by  him  on  arri'i^ng  at 
ago,  upon  the  same  principle,  and  for  tiie  same  reasons,  and  by 
the  same  means,  as  a  debt  barred  by  the  statute  of  limitations 
may  be  revived  and  restored  to  its  pristine  vigor  and  efficacy; 
and  the  opinion  is  advanced  that  the  current  and  generally  received 
rule  to  the  contrary  originated  mainly  from  the  notion  of  the 
£nglish  judges  that  it  was  their  peculiar  duty  to  protect  infants 
from  their  own  acts  of  imprudence  and  folly ;  and  that,  their  con- 
tracts being  wholly  void,  something  must  be  done  equivalent  to  a 
new  contract  after  coming  of  age,  to  make  that  legal  and  effective 
v^ch  before  had  no  force  or  existence.  Now,  a  bare  acknowledg- 
ment is  sufficient  to  take  a  case  out  of  the  statute  of  limitations, 
for  the  reason  that  the  debt  continues  from  the  time  it  was  con- 
tracted. A  new  promise  merely  rebuts  the  presumption  of  pay- 
ment of  the  debt  created  by  the  statute,  and  the  plaintiff  recovere 
not  on  the  ground  of  any  new  right  of  action,  but  that  the  statute 
does  not  apply  to  bar  the  old  one.  But  in  case  of  infants,  the  well 
settled  doctrine  is,  that  their  contracts  are  more  analogous  to  the 
debts  of  a  bankrupt,  which  have  been  discharged  and  canceled  by 
the  bankrupt  or  insolvent  discharge,  and  that,  to  make  binding  their 
contracts  after  they  have  attained  their  majority,  acts  must  be  done 
of  an  equal  character  or  degree,  as  in  case  of  a  bankrupt.  In  the 
case  of  an  infant,  it  is  held  with  respect  to  his  contract,  that  there 
never  was  any  legal  right  capable  of  being  enforced,  and  that  the 
promise  of  the  infant,  after  he  becomes  of  age,  to  take  upon  himself 
a  new  liability,  proceeds  only  upon  a  moral  obligation  existing  before. 
Accordingly,  it  now  stands  adjudged,  that  the  contract  of  an  infant 
can  be  ratified  only  by  an  express  promise,  or  what  is  equivalent  to 
an  express  promise,  made  after  the  infant  arrives  at  full  age.  And, 
notwithstanding  the  learned  and  elaborate  argument  in  the  case 
referred  to,  it  does  not  appear  that  the  court  interfered  with  this 
universally  received  rule.  The  standards,  thei^fore,  which  have 
been  hereinbefore  stated  and  laid  down,  may  be  regarded  as  binding 
and  safe,  until  they  shall  be  expressly  overruled* 
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CHAPTER  VII. 

or  THl  OOOnCBACTIS  QF  ISVAWSA  TOB  ITBOSSB AXIE8 -^  WHSST  AKD  BOW 

kS  nrPAST  MAT  Bin)  HIICfilDLF  FOB  HXOBBSABlfiB WHKST  HB  MAT 

BIND  OTVBBS  FOB  HB0BS8ABIB3  —  WHAT  ABB  ABD  WBAT  ABB  BOT 
BVCEB8ABIB8  —  HOW  THB  QdrBSTION  OF  BB0B&8ABIBS  IS  TO  BB  TBIBD  — 
THB  BUBDESr  OF  FBOOV. 

§  56.  It  is  clearly  agreed  by  aD  the  books  and  the  authorities,  that 
the  contract  of  an  infant  for  necessaries  is  neither  void  nor  voidable. 
It  is  permitted,  says  Professor  Parsons,  for  his  own  sake,  that  he 
may  make  a  valid  contract  for  these  things ;  or  otherwise,  whatever 
his  need,  he  might  not  be  able  to  obtain  food,  shelter,  or  raiment 
And  the  principles  which  govern  this  rule  show  plainly  that  it  is 
intended  only  for  his  benefit,  and  is  regarded  and  treated  as  an 
exception  to  a  general  rule.  (1  Parsons  on  Con,  244,  245,  Zd  ed,) 
.  This  question  of  necessaries  as  applied  to  infants  involves  several 
interesting  principles,  and  therefore  demands  a  close  and  somewhat 
extended  examination. 

§  57.  Matthew  Bacon  lays  it  down  that  infants  are  absolutely 
bound  by  their  contracts  for  necessaries  in  benignity  to  themselves, 
"  for  if  they  were  not  allowed  to  bind  themselves  for  necessaries, 
no  person  would  trust  them,  in  which  case  they  would  be  in  worse 
circumstances  than  persons  of  full  age."    {Bac.  Abr.  Inf.  1. 1.) 

Another  writer  says  that  the  obligation  of  infants  to  pay  for 
necessaries  is  said  to  arise,  not  so  much  by  virtue  of  any  contract  to 
do  so,  as  on  the  ground  of  an  implied  legal  liabiKty,  based  on  the 
necessity  of  their  situation.  This  seems  to  be  more  in  consonance 
with  the  theory  upon  which  the  acts  of  infants  are  usually  treated. 
Precisely  in  the  same  manner  as  are  idiots  and  lunatics,  who  are 
absolutely  incompetent  to  make  any  contracts,  yet,  in  both  cases,  it 
being  necessary  for  the  party  to  live,  the  law  allows  to  any  one 
eupplying  them  a  reasonable  compensation.  The  infantas  necessity, 
therefore,  being  the  ground  of  his  liability,  it  follows  that,  when 
no  such  necessity  exists,  all  responsibility  fails.  {Sing,  on  Inf,  87, 
note  1.)  It  must  appear  in  all  cases  that  the  things  furnished  were 
actually  necessary,  of  reasonable  prices  and  suitable  to  the  infant's 
degree  and  estate,  considerations  which  regularly  must  be  left  to 
the  jary.  {Ive.  v.  Chester ^  Cro,  Jac,  560.)  But  if  the  jury  find 
that  the  things  were  necessaries  and  of  reasonable  price,  it  will  be 
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presumed  they  had  evidence  of  what  ihey  thus  find ;  and  they  need 
not  find  particularly  what  the  neceesaries  were  nor  the  price  of  each. 
Also,  if  the  plaintiff  declares  for  other  things  as  well  as  necessariee, 
or  alleges  too  high  a  price  for  those  that  are  necessaiy,  the  jury  may 
consider  of  those  things  that  were  really  necessaries  and  of  their 
intrinsic  value,  proportioning  the  damages  accordingly.  {Popha/nCs 
JR.  161.  Palm€7^8  R.  361.  1  Leonardos  R.  114.  Gold^xjTCugK 9 
R.  68.  Oodbolfa  R.  219.)  Of  course,  in  these  cases  of  necessaries, 
the  infant  may  be  sued  and  charged  in  execution,  and  he  is  not 
permitted  to  plead  his  infancy  in  defense,  whether  he. is  under  or 
above  full  age  at  the  time  the  action  is  commenced. 

§  58.  The  question  of  necessaries  is  governed  by  the  real  circum- 
stances of  the  infant,  and  not  by  what  his  situation  may  appear  to  be. 
An  infant  when  at  home  under  the  care  of  his  father,  and  supported 
by  him^  cannot  be  made  liable  for  necessaries.  If  he  could  be 
made  liable,  the  father  would  be  deprived  of  the  right  of  exercising 
his  discretion  as  to  the  manner  and  degree  of  liis  support.  {Bain- 
bridge  v.  Pickermg^  2  W.  Black  R.  1325.  AngeU  v.  McLellaii^ 
16  Mass,  R.  31.  Elwood  v.  Myers^  2  Eeadi  ITenn.]  R.  33. 
Eidl  V.  Connoly,  3  MoCards  ^S.  C]  Z.  R.  6.) 

The  rule  is,  that  an  infant  is  liable  for  necessaries,  suitable  to  his 
rank  and  condition,  when  he  has  no  other  means  of  obtaining  them 
except  by  the  pledge  of  his  own  personal  credit.  If  he  is  under  the 
care  of  a  parent  or  guardian,  who  has  the  means,  and  is  willing  to 
furnish  him  what  is  actually  necessary,  the  infant  can  make  no  bind- 
ing contract  for  any  article  whatever,  without  consent  of  his  legal 
protector  and  advisor.  In  a  case  decided  by  the  supreme  court  of 
New  York  in  1868,  it  appeared  that  clothing,  in  every  way  suitable 
to  her  condition  in  life  and  social  position,  was  furnished  to  a  female 
of  the  age  of  sixteen  years  who  was  living  with  her  mother,  and 
with  the  consent  of  the  mother,  with  the  expectation  and  under- 
standing on  her  part,  and  on  the  part  of  the  mother,  that  such 
clothing  should  be  paid  for  out  of  the  funds  of  the  infant,  or  her 
portion  of  her  deceased  father's  estate.  The  court  held  that  the 
law  clearly  bound  the  infant  to  pay  the  value  of  the  goods  fur- 
nished, and  it  was  further  declared,  that,  as  it  did  not  appear  that 
the  mother  of  the  infant  was  able  to  support  her  and  the  other 
children  from  her  own  means,  the  mother  was  not  liable  for  the 
necessaries.  {Atchison  v.  Bruff.  50  Ba/rb.  R.  381.)  If,  however, 
the  infant  has  been  suitably  provided  for  or  supplied  by  the  parent 
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or  goardian,  an  action  for  necessaries  cannot  be  maintained  against 
the  infant,  except,  perliaps,  for  a  retnm  of  snch  as  the  infant  has 
not  consumed  or  disposed  of.  {Nichol  v.  Steger^  2  Tenn.  B.  328.) 
And  as  the  power  of  an  infant  to  make  a  contract  is  limited  to  his 
necessities  and  advantages,  his  contracts  cannot  enure  to  the  benefit 
of  another.  {F.  dk  A.  Street  Pass.  Sailway  Co.  v.  Stutter ^  64 
Penn.  JR.  375.) 

By  the  common  law,  parents  are  bound  to  maintain  their  children 
during  minority,  and  the  same  obligation  is  recognized  by  the  civil 
law;  but  if  the  authority  of  the  parent  is  abjured,  without  any 
necessity  occasioned  by  the  parent,  all  obligation  to  provide  for  the 
infant  is  at  an  end,  and  the  infant  himself  is  chargeable  for  neces« 
fiaries  furnished  for  his  support.  It  is  said  that  this  doctrine  is 
vindicated  by  an  attention  to  the  consequences  which  would  follow 
if  a  different  principle  were  to  obtain.  Could  a  refractory  or  vicious 
eon  leave  his  father's  house  without  being  exposed  to  want,  carrying 
with  him  a  credit  on  his  father  wherever  he  might  wander,  the 
motive  for  submitting  to  authority  might  be  materially  impaired, 
and  a  great  diminution  of  parental  influence  might  ensue.  One  of 
the  greatest  restraints  upon  the  bad  passions  and  vicious  propensi- 
ti^  would  be  removed,  if  young  persons  should  feel  that  they  could 
flee  their  parent's  presence  vrithout  suffering  in  any  of  the  essentials 
of  life.  {AngeU  v.  McLeUan^  16  Mass.  H.  31.)  This  doctrine  is 
also  enunciated  or  plainly  implied  in  a  large  number  of  cases,  both 
English  and  American.  {Vide  Jones  v.  Colvm^  1  MoMuUen^s 
[S.  C]  R.  14.  Smith  v.  Toung,  2  Deo.  d  Bat.  [iT.  C]  R.  26. 
Edwards  v.  Higgins,  2  McC(yrd?s  Ch.  \S.  C]  R.  16.  Outhrie  v. 
Murphy,  4  Watts'  [Penn.]  R.  80.  Cook  v.  Beaton,  U  Bag.  C.  L. 
R.  232.  Story  v.  Perry,  19  ib.  508.  Mortara  v.  HaU,  6  Sim.  R. 
465.)  Every  person,  therefore,  who  deals  with  an  infant,  is  bound, 
at  his  peril,  to  inquire  and  ascertain  the  real  circumstances  of  the 
infant,  and  whether  he  is  in  a  situation  to  bind  himself  by  a  con- 
tract for  necessaries.  {Kline  v.  BAmoreawD,  2  Paiges  R.  419. 
Verrin  v.  Wilson,  10  Miss.  R.  451.  Story  v.  Perry,  19  Bng.  C. 
L  R,  508.)  And  many  years  ago.  Lord  Kenyon  decided  that  an 
infant  was  not  bound  for  his  clothing,  when  it  was  proved  that  his 
father  furnished  him  with  all  that  was  actually  necessary.  He  says : 
"Whether  he  was  living  with  his  father  or  not,  the  person  who 
dealt  with  him  was  bound  to  inquire  and  know  who  he  was."  {Ford 
V.  FothergiU,  1  Peak^s  N.  P.  230.     Vide  also  Cook  v.  Beaton, 
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14  Eng.  C.  Z.  R.  332.)  The  infant,  however,  naay  by  his  speech  and 
conduct  give  snch  appearance  as  to  render  any  inquiry  nnneecsBary ; 
and  it  has  been  further  held^  that  an  inquiry  is  not  a  condition  pre- 
cedent to  the  right  of  recovwy  for  the  article  fnmiflhed.  {Daiton  v. 
Oiby  35  Mff,  C.  Z.  R.  49.    Brayahcm  v.  EcOon^  7  ScotPa  R.  183.) 

§  59*  If  the  minor  be  placed  at  school  by  the  parent,,  or  away  to 
board,  it  will  be  presumed  that  the  credit  was  given  to  the  parent 
alone,  and  ordinarily  in  such  cases  tha  infant  eannot  bind  hinoself 
to  pay  for  necessaries  actually  furnished.  In  like  manner^  if  the 
infant  has  already  supplied  himself  elsewhoro,  he  is  not  bound  to 
pay  for  similar  articles  subsequently  purchased,  although  they  were 
jl?er  86  suitable,  ajad  although  he  may  have  avoided  payment  for 
tliose  previously  procured*  But  if  the  infant  ia  living  separate 
from  his  parents  or  guardian,  he  may  bind  himself  for  necessaries, 
even  though  he  had  abundant  ready  money  and  it  was  not  at  all 
necessary  that  he  have  credit.  In  like  manner,  if  the  infant,  with 
his  parent's  or  guardian's  consent,  is  .carrying  on  a  certain  business 
as  a  means  of  support,  he  may  bind  hinoself  to  pay  for  artieles  auita- 
ble  and  necessary  for  that  business. 

In  the  State  of  Yirginia,  it  is  provided  by  statute  that  all  con- 
tracts for  money  lent  or  advanced  to  or  for  the  use  of  any  stndaat 
under  age,  at  the  Virginia  Military  School,  or  in  any  incorporated 
college  of  the  State,  or  for  anything  sold  or  let  to  hire  on  credit  to 
such  student  without  the  previous  permission  in  writing  of  the 
parent  or  guardian  of  such  student,  shall  be  absolutely  void.  {Code 
qf  1873,  ch.  139,  §  1.)  This  provision,  however,  does  not  apply  to 
a  person  so  selling  or  letting  in  ei^pectation  of  immediate  paymextt, 
if  he  shall,  within  ten  days,  give  notice  in  writing,  of  the  date, 
nature  and  amount  of  the  sale  or  letting^  to  the  president  or  other 
head  of  the  institution,    {li.) 

In  all  cases  the  credit  must  be  originally  given  to  the  infant,  for 
otherwise  he  will  never  be  liable,  although  the  articles  were  actually 
necessary.  {Bi/nf.  on,  Inf^  86,  note  L  Vamey  v.  Toung^  11  Vt 
i?.  258.  Simna  v.  Iforris^  5  Ala.  R.  42.  Dimacomle  v.  Tiek- 
ridge^  Aleyn^  94.  jSmith  v.  Tonng^  2  Bev.  <&  Bat.  R.  26.  Maddox 
V.  MiUer^  1  McmU  <6  Sdw.  R.  738.  BurghaH  v.  Augu$tein^  35 
E^.  C.  Z.  R.  64L  BurgAart  v.  MuU,  4  Mees.  &  WeU.  R.  727. 
WaiZmg  v.  ToUy  9  Johna.  R.  131.  Rwer$  v.  Oregg^  6  Rich.  Eq. 
J2.  274.  Runddl  v.  J^der,  7  Wattf  iPmn.']  R.  237.  NiehaUoia 
V.  WWbom.  13  Oa..  R.  467.    SinkUar  v.  3n^t.  18  lU.  R.  63.) 
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§  60.  As  to  the  manner  in  which  an  infant  may  bind  himself  for 
neceesarieB,  the  authorities  do  not  in  all  respects  agree.  It  would 
seem,  however,  to  he  settled  that  he  cannot  bind  himself  under 
seal,  or  by  parol,  to  pay  any  certain  sum  for  necessaries,  nor  by  any 
form  of  contract  which  on  legal  principles  excludes  an  inquiry  into 
the  consideration ;  and  should  an  infant  promise  to  give  an  unrea- 
sonable price  for  necessaries,  he  would  not  be  bound  by  the  promise. 
It  may  therefore  be  said,  that  the  contract  of  an  infant  for  necessa- 
ries, quatenus  a  contract,  does  not  bind  him  any  more  than  his  bond 
would ;  but  only  as  an  infant  must  live,  as  well  as  an  adult,  the  law 
gives  a  reasonable  price  to  those  who  furnish  him  with  necessaries. 
[Bac.  Ahr.  Inf.  L  l^page  134.)  While  infants  are  liable  for  neces- 
saries, purchased  by  them  when  not  supplied  by  the  parent  or 
guardian,  they  are  not  bound  by  an  agreement  to  pay  a  particular 
BUHL  {Parsons  v.  Keys,  43  Tex.  H.  557.)  When,  however,  an 
infant  has  incurred  an  obligation  for  necessaries  furnished  to  him, 
and  has  agreed  to  pay  a  specific  price  therefor,  and  an  action  is 
brought  upon  the  contract,  the  plaintiff,  doubtless,  would  be  per- 
mitted to  recover  what  the  necessaries  were  actually  worth.  Such 
a  rule  would  do  no  injustice  to  the  infant,  and  might  save  a  second 
action. 

§  61.  It  would  seem  that  the  promissory  note  given  by  an  infant 
for  necessaries  has  no  obligatory  force  as  such.  {Bxder  v.  Young ^ 
1  BiWs  R.  519.  McCrOUs  v.  Howe,  3  N.  E.  R  348.  McMinn  v. 
Rkhmond,  6  Yerger^s  [Tenn.]  JR.  9.  BurcheU  v.  Cla/ry^  3  Bre- 
tardus  R.  194.  Swasey  v.  Vanderheyden^  10  Johns.  R,  33.  Fenton 
V.  White,  1  Sautha/rd^s  [iT.  J.']  R.  100.  Ranks  v.  Deal^  3  Mc  Cord's 
[S.  a]  R.  227.  20  Am.  Jur.  285.)  It  has,  however,  been  held 
that  if  the  note  is  not  negotiable,  or  if  negotiable  not  yet  negotiated, 
so  that  the  consideration  may  be  examined  into,  the  payee  may  sue 
the  infant  on  the  instrument  and  recover  the  just  value  of  the 
necessaries,  whether  equal  to  or  less  than  the  face  of  the  note. 
{Eaarle  v.  Reed,  10  Mete.  R.  387.  Dvbois  v.  Wheddon,  4  McCord^s 
R.  221.  Haines  v.  Tenamdi,  2  HiWs  \8.  C]  R.  400.  And  vide 
Stone  V.  Dennisonj  13  Pick.  R.  1.)  And  the  fact,  as  has  been 
properly  suggested  by  one  writer,  that  the  payee  might  not  be  able 
to  recover  the  whole  amount  of  the  note,  but  would  be  obliged  to 
prove  the  value  of  the  necessaries,  and  take  judgment  pro  tanto, 
Beems  to  constitute  no  technical  objection  to  a  suit  on  the  instnmientj 
for  it  ifr  admitted  that  between  adults  a  note  may  be  apportioned 
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and  judgment  given  for  that  part  of  the  consideration  which  was 
good.  {PaHsk  V.  Stone^  14  Pick,  R.  198.  And  vide  Harrington 
V.  StrattOTiy  22  ii.  516.  Goodwin  v.  JUorse^  9  Mete.  R.  278.) 
Bacon  aflSraiB,  that,  by  the  current  of  authorities,  an  infant  may 
enter  into  a  single  bill  for  the  payment  of  necessaries,  and  that  an 
action  of  debt  will  lie  on  the  obligation.  {Bac.  Abr.  Inf.  L 1,  page 
134.)  And  the  analogy  of  this  rule  would  seem  to  support  tlie 
position  that  an  action  might  be  sustained  upon  the  infant's  specific 
agreement  to  pay  for  necessaries,  for  when  the  consideration  is  open 
to  inquiry,  the  agreement  might  be  declared  on  in  an  action  against 
an  infant  as  well  as  an  adult.  Protection  is  the  sole  end  of  the 
infant's  privilege,  and  the  latter  may  not  be  extended  further  than 
the  former  demands. 

§  62.  But  when  the  action  against  the  infant  ie  for  necessaries, 
no  express  promise  is  requisite  to  be  proved ;  a  promise  will  be 
implied  if  the  articles  furnished  were  actually  for  necessaries.  This 
doctrine  is  in  strict  accordance  with  the  principles  upon  which  an 
infant  is  made  liable  for  necessaries.  The  rule  and  the  reason  of  it 
are  well  illustrated  in  the  decision  of  a  case  in  the  supreme  court 
of  the  State  of  New  York.  The  action  was  brought  to  recover  for 
the  maintenance  of  the  defendant  whilst  an  infant,  and  for  neces- 
saries furnished  at  the  same  time.  No  specific  promise  to  pay  was 
established  by  the  evidence.  The  learned  judge,  in  delivering  tlie 
opinion  of  the  court,  said :  "  An  express  promise,  I  apprehend,  need 
not  be  proved,  in  order  to  render  an  infant  liable  for  necessaries. 
When  the  plaintiffs  demand  is  not  for  necessaries,  and  the  issue  is 
upon  a  new  promise  after  the  defendant  came  of  age,  an  express 
promise  must  be  proved ;  because,  there  never  having  been  any 
legal  obligation  on  the  part  of  the  defendant,  he  cannot  be  legally 
liable  without  such  promise.  A  moral  obligation  is  sufficient  to 
support  an  actual  promise,  but  will  not  raise  or  support  an  implied 
one.  But  an  infant  is  liable  for  necessaries  in  the  same  manner  as 
an  adult  is  liable ;  and  his  contract  or  promise  to  pay  is  established 
in  the  same  manner."  {Gay  v.  BaUoUj  4  Wend.  R.  403.  And 
vide  Sands  v.  Stockton^  14  i?.  Mon.  R,  232.) 

§  63.  The  manner  in  which  an  infant  may  bind  himself  is  well 
illustrated  in  the  decision  of  a  case  in  the  supreme  judicial  court  of 
Massachusetts.  A  boy,  fourteen  years  of  age,  whose  father  was 
dead,  entered  into  an  agreement  with  the  defendant,  to  serve  liim 
until  he  was  twenty-one  years  of  age,  for  his  board,  clothing  and 
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education,  and  the  contract  was  perfonned  on  both  sides ;  but  the 
boj,  on  coming  of  age,  brought  his  action  for  his  services,  alleging 
that  thej  were  worth  more  than  the  support  and  education  furnished 
him  by  the  defendant.  The  jury  found  for  the  defendant,  and  the 
pkintiff  moved  for  a  new  trial.  The  court  regarded  the  contract 
for  subsistence,  clothing  and  education,  to  be  one  for  necessaries, 
aod  being  reasonable  and  benelScial,  it  was  supported  by  law.  The 
verdict,  therefore,  was  upheld.     {Stone  v.  Dennison,  13  Pick.  R.  1.) 

It  is  proper  to  observe,  also,  that  the  fictions  of  legal  proceedings 
which  formerly  prevailed,  are  nearly  or  quite  superseded  by  the 
present  practice  in  our  courts.  The  system  now  prevalent  in  most 
of  the  American  States,  and  in  England,  is  designed,  so  far  as  is 
practicable,  to  enable  parties  to  ascertain  and  preserve  their  rights, 
divested  of  the  technicalities  and  subtleties  of  former  systems. 
Form  now  yields  to  substance,  and  the  great  object  is  to  mete  out 
justice  between  the  parties,  without  much  respect  to  the  form  of 
the  action  or  proceeding. 

§  04.  An  infant  may  sometimes  bind  others  on  his  conti'act  for 
necessaries,  and  it  is  important  to  understand  the  rules  and  prece- 
dents upon  the  subject.  And  here  it  may  be  stated,  as  a  general 
proposition,  that  the  only  ground  upon  which  an  infant  can  bind 
others  by  his  contract,  is  that  of  an  express  or  implied  agency, 
and  unless  the  necessaries  are  purchased  with  the  assent,  express  or 
implied,  of  the  father  or  guardian,  or  the  contract  be  subsequently 
adopted  by  liim,  he  is  not  responsible.  The  moral  obligation  of  a 
father,  for  example,  to  support  his  child,  does  not  make  him  legally 
liable  to  pay  his  child's  debts ;  and  to  charge  a  father,  on  his  son's 
contract,  the  same  circumstances  must  be  shown,  as  to  charge  an 
nncle,  a  brother,  or  any  third  person.  The  son  need  not,  however, 
have  an  express  authority  to  bind  his  parent,  for  an  authority  may 
be  implied  under  certain  circumstances,  and  it  is  always  a  question 
for  the  jury,  whether  the  circumstances  are  sufiicient  for  that  pui 
pose.  Should  the  father  know  that  his  minor  child  was  being 
hoarded  and  clothed  by  another,  and  fail  to  dissent  or  take  the  child 
away,  his  assent  would  probably  be  implied,  and  he  would  be  liable 
for  the  expense.  So  if  a  father  should  pay  a  debt  of  his  minor  child 
for  necessaries,  and  make  no  objection  to  the  tradesman,  and  give  him 
no  notice  not  to  trust  his  son  again,  this  would  probably  imply  an 
anthority  to  purchase  again,  even  though  the  father,  unknown  to  the 
tradesman,  should  forbid  the  son  to  contract  any  more,  and  place 

Id 
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him  under  the  care  of  a  friend  with  directions  to  supply  him.  This 
doctrine  is  abundantly  sustained  by  a  long  series  of  authorities  in 
England,  and  by  not  a  few  in  our  own  country.  ( Vide  Rolfe  v. 
Ahiot^  25  Mig.  C.  L,  R.  436.  Mortimer  v.  Wrighi^  6  Meeson  cfe 
WeUhfs  R.  482.  Sedhcym  v.  Maddy,  38  Eng,  G.  L.  R,  293.  Baker 
V.  Keen^  3  ib.  449.  Blacldmm  v.  Mackey^  llib.  295.  Fluck  v. 
ToUemache^  5  ih,  296.  Shdton  v.  Sprvngett^  63  iJ.  452.  Clemerds 
V.  Williamsy  34  iJ.  291.  Zat^?  v.  W'iZAin*,  33  ib.  193.  Nichols  v. 
^Zfen,  14  tJ.  198.  G^^^y-rfiw  v.  Potter,  17  Fif.  ^.  348.  Vamey  v. 
Youngy  \1  ib,  258.  iZim^  v.  Thompsony  3  5ba;7i.  [/W  ]  ^.  180. 
Fi^<3  Cromtz  v.  <?tK,  2  ^.  R.  471.) 

§  65.  A  parent  is  under  a  natural  obligation  to  furnish  necessaries 
for  his  infant  children,  and,  if  he  neglects  to  do  so,  a  person  who 
supplies  them  confers  a  beneiit  on  the  delinquent  parent,  for  which 
the  law  raises  an  implied  promise  to  pay  on  the  part  of  such  parent. 
But,  if  the  parent  is  willing  to  support  his  infant  child,  and  another 
takes  such  child  into  his  family  and  supports  it  as  his  own,  no  agree- 
ment of  the  father  will  be  implied  to  pay  for  such  support.  The 
moral  obligation  which  a  parent  is  under  to  support  his  child 
imposes  on  him  no  liability  to  pay  for  its  support  by  another  with- 
out his  request;  especially  not  when  there  has  been  no  culpable 
omission  on  his  part  to.  furnish  such  support  in  his  own  family. 
{Chilcott  V.  Trimble^  13  Barb,  R,  502.  And  vide  Tlenry  v.  BetUy 
1  Hilt  R.  156.  Clinton  v.  Rowlamdy  24  Barb.  R.  634.)  If  the 
parent  turn  away  his  child  from  home,  or  so  cruelly  treat  him  that 
he  cannot  remain  under  the  paternal  roof,  or  abandon  him  without 
adequate  provision,  the  rule  is  well  settled  that  such  parent  may  be 
made  to  pay  for  necessaries  furnished  such  infant  child ;  but  in  what 
manner  the  obligation  is  to  be  enforced  is  not  so  well  settled.  In 
an  early  case  decided  by  the  present  supreme  court  of  the  State  of 
New  York,  the  opinion  was  clearly  indicated  that  there  ^vus  no 
l^al  obligation  on  a  parent  to  maintain  his  minor  child  independ- 
ently of  the  statutes,  and  hence,  the  only  way  to  enforce  such  an 
obligation  was  in  the  way  pointed  out  by  tlie  statute,  unless  the 
parent  has  expressly  or  impUedly  contracted  to  pay  the  amount 
{Raymond  y.  Loyly  10  Barb.  R.  483.)  But  in  a  case  in  the  old 
supreme  court  of  the  State  of  New  York,  the  reporter  makes  the 
court  say  that,  if  the  parent  neglects  that  duty,  any  other  person 
who  supplies  such  necessaries  is  deemed  to  have  conferred  a  benefit 
on  a  delinquent  parent,  for  which  the  law  raises  an  implied  promise 
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to  pay;  though,  under  the  circumstances  of  the  case,  the  parent 
was  held  not  liable.  ( Van  Valkenhurgh  v.  Watson^  13  Johns,  H. 
480.  In  another  case  in  the  same  court,  the  learned  chief  justice, 
who  delivered  the  opinion  of  the  court,  asserted  that  "  the  duty 
of  a  parent  to  maintain  his  offspring  is  a  perfect  common  law 
duty;*'  but  that  was  not  the  question  before  the  court  for  adju- 
dication. {Edwards  v.  Damea^  16  Johns.  R.  285.)  In  a  case  in 
the  late  court  of  chancery  of  the  State  of  New  York,  the  chancel- 
lor said  that  a  stranger  may  furnish  necessaries  for  the  child,  and 
recover  of  the  parent  compensation  therefor,  when  there  is  a  clear 
and  palpable  omission  of  duty  on  the  part  of  the  parent  in  supply- 
ing a  minor  child  with  necessaries ;  but  the  relief  asked  for  in  the 
case  was  not  granted.  {In  re  Eider ^  11  Paiges  R.  188.)  The 
same  doctrine  is  advanced  by  Chancellor  Kent,  in  his  commentaries 
on  American  law,  predicated  upon  two  or  three  authorities  of  more 
or  less  weight.  (2  Kenffs  Com.  193.)  This  is  the  authority  of  very 
eminent  jurists,  and  yet  a  careful  examination  of  the  late  cases  will 
throw  doubt  upon  the  position,  if  it  does  not  lead  to  a  different 
conclusion.  There  is  one  very  strong  case  on  this  point,  decided 
by  the  supreme  court  of  the  State  of  Vermont,  in  the  course 
of  which  Kedfield,  J.,  said :  "  But  there  is  one  defect  in  the  case, 
which  we  think  must  clearly  and  indisputably  preclude  any  recovery 
against  the  father.  It  does  not  appear  that  the  father  ever  gave  the 
fion  any  authority,  either  expressly  or  by  implication,  to  pledge  his 
credit  for  the  articles ;  but  the  contrary.  And,  unless  the  father 
can  be  made  liable  for  necessaries  for  his  infant  child,  against  his 
own  will,  then,  in  this  case,  the  plaintiff  must  fail  to  recover.  I 
know  there  are  some  cases,  and  dicta  of  judges,  or  of  elementary 
writers,  which  seem  to  justify  the  conclusion  that  the  parent  may 
be  made  liable  for  necessaries  for  his  child,  even  against  his  own 
will.  But  an  examination  of  all  the  cases  upon  this  subject  will  not 
JTistify  any  such  conclusion."  And  further  on :  "  It  is  obvious  that 
the  law  makes  no  provision  for  strangers  to  furnish  children  with 
necessaries  against  the  will  of  parents,  even  in  extreme  cases.  For 
if  it  can  be  done  in  extreme  cases,  it  can  be  done  in  every  case 
where  the  necessity  exists ;  and  the  right  of  a  parent  to  control  his 
own  child  will  depend  altogether  upon  his  furnishing  necessaries 
suitable  to  the  varying  taste  of  the  times.  There  is  no  stopping 
place  short  of  this,  if  any  interference  whatever  is  allowed.  If  the 
parent  abandons  the  child  to  destitution,  the  public  authorities  may 
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interfere,  and,  in  the  mode  pointed  oat  by  statute,  compel  a  proper 
maintenance."  {Gordon  v.  Potter^  17  VL  R.  350.)  This  reasoning 
would  seem  to  well  nigh  cover  the  whole  ground,  though  it  is  by 
no  means  conclusive. 

§  66.  In  England  the  parent  may  be  compelled  by  statute  to 
support  a  minor  child,  and,  consequently,  it  is  there  held  that  the 
only  remedy,  in  case  the  child  is  abandoned  to  destitution,  is  that 
pointed  out  by  the  statute.  In  a  leading  case,  Lord  Abinger,  C.  6., 
said,  "  in  point  of  law,  a  father  who  gives  no  authority,  and  enters 
into  no  contract,  is  no  more  liable  for  goods  supplied  to  his  son  than 
a  brother,  or  an  uncle,  or  a  mere  stranger  would  be."  And  that 
^Hhe  mere  moral  obligation  on  the  father  to  maintain  his  child, 
affords  no  inference  of  a  legal  promise  to  pay  his  debts."  Still 
further,  that  "to  bind  the  father  in  point  of  law  for  the  debt 
incurred  by  his  son,  you  must  prove  that  he  ha^  contracted  to  be 
bound,  just  in  the  same  manner  as  you  would  prove  such  a  contract 
against  any  other  person."  {Mortimer  v.  Wrigktj  6  Meeson  dk 
WeMnfs  li.  482.)  The  proceedings  under  the  statute  to  make  the 
father  liable,  are  entirely  independent  of  contract,  and  the  liability 
is  fixed  by  order  of  court.  In  another  case  in  England,  Abbott,  C.  J., 
left  it  to  the  jury  to  consider  whether  they  could  infer  that  the  order 
by  the  minor,  for  the  articles,  was  given  by  the  assent  and  with  the 
authority  of  the  father.  He  said  "  that  a  father  would  not  be  bound 
by  the  contract  of  his  son,  unless  either  an  actual  authority  was 
proved,  or  circumstances  appeared  from  which  such  an  authority 
might  he  implied."    {Baker  v.  Keene,  3  Mig.  O.  Z.  R.  449.) 

In  another  case  the  same  learned  chief  justice  held  that  a  father 
was  not  liable  for  clothes  furnished  to  his  son  being  under  age, 
unless  an  express  or  implied  authority  was  shown.  {BlackJmrn  v. 
Machey,  1  Carr.  <&  Payne's  R.  1.  8.  C.  1  Eng.  O.  Z.  R.  295.)  And 
Mr.  Chitty,  in  his  excellent  work  on  contracts,  states  the  doctrine 
in  broad  term3 :  "  There  appears,  indeed,  to  be  no  responsibility  on 
the  part  of  a  father,  even  for  necessary  goods  supplied  to  his  son, 
unless  there  be  some  proof  of  a  contract  express  or  implied ;  and 
that  there  must  be  a  prior  authority,  or  a  subsequent  recognition  of 
the  claim."     {ChiMy  on  Oon.  117,  Perking  ed.) 

§  67w  In  case,  of  desertion  by  the  father  of  his  minor  children, 
whether  he  would  be  liable  to  third  persons  who  furnish  them  neces- 
saries, may  be  regarded  in  England,  qtceetio  vexg;tio.  In  one  case  in 
the  court  of  king's  bench,  decided  in  1 836,  Sir  John  Campbell, 
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attorney-general,  Baid :  "  Then  the  question  is,  whether  a  father,  il 
he  desert  his  legitimate  child,  be  not  liable  in  asBumpslt  to  any  one 
who  provides  food  and  clothing  for  it.  There  is  no  express  decision 
on  the  point.  The  obligation  must  be  as  strong  in  the  case  of  a 
child  as  in  that  of  a  wife.  The  foundation,  in  one  case,  is  the  duty 
on  the  part  of  the  husband  to  provide  for  his  wife ;  that  foundation 
exists  in  the  other  case,  because  the  primary  duty  is  equally  imper- 
ative." Alexander,  the  counsel  opposed,  said :  "  It  is  not  true  that 
bj  the  conmion  law  a  father  is  bound  to  maintain  his  child.  There 
are  indeed  statutory  means  of  compelling  parents  to  provide  for 
their  children :  but  the  statutes  authorize  only  particular  modes  of 
enforcing  the  natural  duty ;  and  when  such  modes  are  not  resoxled 
to,  no  contract  can  be  implied  like  that  now  contended  for.  There 
18  no  express  decision  on  the  point ;  and,  with  the  exception  of 
foreign  treatises,  the  text-books  are  nearly  silent  upon  the  subject." 
Lord  Denman,  C.  J.,  said :  "  The  general  question  is  important ; 
but  the  facts  do  not  raise  it  In  order  that  the  law  should  imply  a 
liability  in  the  father  to  repay  another  for  supporting  his  child,  it 
i»  absolutely  necessary  that  desertion  of  the  child  by  the  father 
ehoold  be  proved.  Now  that  is  not  shown  here."  Patteson,  J,, 
said :  "  I  agree  that  the  question  does  not  arise.  The  circumstances 
are  peculiar."  The  learned  judge  then  states  the  case,  and  adds : 
**  This  leaves  untouched  the  question  how  far  a  party  who  finds  a 
child  in  a  state  of  destitution,  and  provides  for  it,  can  sue  it« 
father."  Coleridge,  J.,  said:  "It  is  best  to  say  nothing  on  the 
general  question.  For  the  purpose  of  this  case,  I  will  assume  (what 
is  not  to  be  understood  as  my  opinion  at  present)  that  the  general 
hability  is  as  contended  by  the  attorney-general."  The  case  wais 
decided  without  authoritatively  passing  upon  the  general  question. 
{Urmston  v.  Newcornhe^  31  Eng.  C,  Z.  R.  393.  S.  C.  4  Adolph  dh 
Ea.  a.  899.) 

But  in  another  case,  the  law  was  declared  to  be  well  settled  that 
without  some  contract  express  or  implied,  the  father  is  not  liable 
for  necessaries.  Jervis,  C.  J .,  said :  "  If  a  father  turns  his  son  upon 
the  world,  the  son's  only  resource,  in  the  absence  of  anything  to 
show  a  contract  on  the  father's  part,  is  to  apply  to  the  parish,  and 
then  the  proper  steps  will  be  taken  to  enforce  the  perfonnance  of 
the  parent's  duty.  {Sheltan  v.  SpringeU,  20  Eng.  L.  dk  Eq.  R,  281.) 
Neither  can  the  question  be  regarded  as  authoritatively  settled  iA 
thU  country.     In  a  leading  case  in  the  State  of  Connecticut,  the 
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court  said :  "  Parents  are  bound  by  law  to  ^laintain,  protect  and 
educate  their  legitimate  children  during  their  infancy.  This  duty 
rests  in  the  father,  but  because  the  father  has  abandoned  his  duty 
and  trust,  by  putting  the  child  out  of  his  protection,  he  cannot 
thereby  exonerate  himself  from  its  maintenance,  education  and  sup- 
port. The  duty  remains,  and  the  law  will  enforce  its  performance, 
or  there  must  be  a  failure  of  justice.  The  father  having  forced  his 
child  abroad  to  seek  sustenance  under  such  circumstances,  sends  a 
credit  along  with  him,  and  shall  not  be  permitted  to  say  it  was  fur- 
nished without  his  consent  or  against  his  will."  {Stanton  y,  WUson^ 
8  Day^a  R,  37.  But  vide  Finch  v.  Finch^  22  Conn.  R.  411,  where 
the  case  is  commented  upon,  and  the  doctrine  denied.) 

§  68.  In  the  States  of  New  York  and  Massachusetts,  and  proba- 
bly in  most  of  the  states  of  the  Union,  parents  may  be  compelled, 
by  similar  statutes  to  those  in  England,  to  support  their  minor 
children,  and  the  later  decisions  seem  to  hold  that  the  only  remedy, 
in  case  of  neglect  of  that  duty,  is  that  pointed  out  by  the  statutes. 
In  one  case  in  the  supreme  judicial  court  of  Massachusetts,  before 
referred  to  upon  another  point,  Parker,  C.  J.,  delivering  the  opinion 
of  the  court,  said :  "  The  liability  of  the  father  must  depend  alto- 
gether upon  the  principles  of  law  which  govern  the  relation  of 
parent  and  child.  The  father  is  obliged  to  support  his  children 
while  they  remain  part  of  his  family.  Perhaps  if  he  fail  to  furnish 
them  with  clothing  and  food  necessary  to  the  support  of  life,  any 
one  who  furnishes  such  necessaries  may  maintain  an  action  against 
the  father,  upon  the  presumption  of  an  assent  on  his  part.  Perhaps, 
also,  if  he  cruelly  and  causelessly  turn  them  out  of  doors,  they  would 
carry  with  them  a  credit  on  the  father  for  the  means  of  support ; 
although  it  may  be  questioned  whether,  in  such  a  case,  the  support 
of  such  children  should  not  be  provided  for  pursuant  to  the  statute^ 
requiring  the  kindred  of  poor  persons  within  certain  degrees  to 
support  them.  But  upon  these  points,  the  case  before  us  does  not 
require  an  opinion."  {Angd  v.  McLeUany  16  Mass.  /?.  130.)  This 
case  leaves  the  question  a  little  in  doubt  as  to  whether  the  minor 
can  make  the  parent  liable  for  necessaries,  except  by  the  parent's 
authority,  express  or  implied,  or  in  the  manner  pointed  out  by 
statute. 

In  the  case  of  Raymond  v.  Loyle^  10  Barb.  483,  in  a  previous 
section  referred ,  to,  decided  by  the  supreme  court  of  the  State  of 
New  York,  the  doctrine  was  avowed  that  the  obligation  of  a  parent 
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to  provide  necesBaries  for  his  minor  child  cannot  be  enforced  inde- 
pendently of  the  statutes.  The  position,  however,  was  not  necessary 
in  the  determination  of  the  case,  and  it  is  not  certain  that  every 
member  of  the  conrt  concurred  in  the  doctrine.  And  in  a  later 
case  decided  by  the  same  conrt,  it  was  declared  that  the  liability  of 
a  parent  to  furnish  necessaries  for  his  minor  children  depends  upon 
principles  analogous  to  those  which  govern  the  relation  of  husband 
and  wife.  {CromweU  v.  Benjamin^  41  Barb,  M.  558,  561.)  And 
in  a  quite  late  case  decided  by  the  same  court,  the  doctrine  is 
implied,  at  least,  that  the  obligation  of  the  parent  to  maintain  his 
minor  children  may  be  enforced  in  the  same  way  that  a  husband 
may  be  compelled  to  pay  for  necessaries  furnished  to  his  wife. 
{Smith  V.  Churchy  5  HurHs  R,  109.  Vide  dUo  CUnton  v.  Bow- 
land^  24  Barb.  B.  634.)  On  the  whole,  therefore,  the  question 
under  discussion  may  be  regarded  as  still  open  in  the  State  of  New 
York.  But  considering  the  leaning  of  judicial  opinion  in  the  later 
cafies,  it  is  not  improbable  that  in  this  country,  as  in  England,  the 
liability  of  the  parent  for  necessaries  furnished  to  his  minor  children 
will  ultimately  stand  solely  upon  contract.* 

§  69.  There  is  no  arbitrary  rule  by  which  to  determine  what  are 
necessaries  for  which  infants  may  bind  themselves  by  their  contracts. 
The  term  necessaries  is  a  relative  expression,  to  be  construed  with 
reference  to  the  actual  rank,  fortune  and  age  of  the  infant.  All 
agree,  however,  that  the  term  is  not  to  be  strictly  confined  to  such 
things  as  are  requisite  for  bare  subsistence  or  support.  It  should 
receive  a  somewhat  liberal  construction,  and  be  extended  to  cover 
all  such  things  as  the  condition  of  the  infant  reasonably  requires. 

*Tli«coDclB9too  to  which  IlofcMor  Pianons  hat  come  apon  this  nibject,  appears  when  he 
BiTs:  **  In  this  coon  try,  the  rule  of  law  Tarles  in  the  different  states.  In  most  of  them  in  which 
the  question  has  come  before  the  courts,  the  legal  liability  of  the  parent  for  necessaries  famished 
to  the  infant  la  asserted,  nnlese  they  are  supplied  by  the  father;  and  it  is  put  on  the  ground  that 
the  moral  obligation  is  also  a  legal  one,  and  some  of  our  courts  have  declared  this  quite  s^ougly. 
to  other  slates  the  present  English  rule  has  been  declared  to  be  law,  and  agency  and  authority 
are  held  to  be  the  only  ground  of  such  liability. 

The  law  can  hardly  be  considered  as  poslUvely  settled  either  in  England  or  in  this  country, 
bat  we  would  slate  as  strongly  prevailing  rules  here,  that  when  goods  are  supplied  to  an  Infant 
which  are  noi  necessaries,  the  father^s  authority  must  be  proved  to  make  him  liable ;  where  they 
are  necessaries  the  father^s  authority  is  presumed  unless  he  supplies  them  himself,  or  was  ready 
to  supply  them.  When  the  infant  lives  with  the  father,  or  under  his  control,  his  judgment  as 
to  what  are  necessaries  will  be  so  far  respected,  that  he  wUl  be  held  liable  only  for  those  things 
famished  to  the  infant  to  relieve  him  from  absolute  want  When  the  infant  does  not  live  with 
the  father,  but  has  voluntarily  left  him,  the  authority  of  the  father  must  be  strictly  proved,  unless, 
perhsps,  in  cases  of  absolute  necessity ;  and  w)ien  he  has  been  deserted  by  the  father,  or  driven 
away  flrom  him,  either  by  command  or  by  crael  treatment,  then  the  infant  carries  with  him  ths 
credit  and  authority  of  the  father  for  neccssariea."    (Fortont  on  Oon,  S6t-964.) 
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Lord  Coke,  one  of  the  most  ancient  authorities  upon  the  subject, 
extends  it  to  the  "necessary  meat,  drink,  apparel,  physic"  of  the 
infant,  "and  such  other  necessaries;  and  likewise  for  his  good 
teaching  and  instruction  whereby  he  may  profit  himself  afterward.** 
{Co.  Liu.  172.) 

The  articles  must  be  "bona  jide^  purchased  for  use  and  not  for 
mere  ornament.  They  need  not  be  such  as  a  person  cannot  do 
without,  or  for  the  want  of  which,  the  infant  might  be  uncomforta- 
ble ;  but  they  must,  in  all  cases,  be  suitable  to  the  condition,  rank, 
fortune  and  cirotmistances  of  the  party. 

The  term  necessaries  includes  the  necessary  food  of  the  infant, 
but  not  dinners,  confectionery  and  fruit,  supplied  him  at  his  own 
rooms,  for  a  party  of  friends.  It  also  includes  his  lodgings  and 
house  rent ;  but  not  the  rent  of  a  building  for  carrying  on  a  trade, 
or  manual  occupation.  The  term  also  includes  proper  editcation  / 
and  what  would  be  considered  a  proper  education  would  depend 
upon  the  circumstances  and  taste  of  the  party.  A  good  common 
school  education  would  be  regarded  as  proper  and  necessary  in  all 
cases ;  and  for  some  a  knowledge  of  the  learned  languages  might 
be  included.  But  a  regular  collegiate  education,  for  a  person  in 
.ordinary  circumstances,  would  not  be  included  within  the  class  of 
necessaries ;  neither  would  instruction  in  singing  and  dancing,  at 
least  it  was  formerly  so  held,  but  a  change  of  manners  may,  possi- 
bly, now  warrant  a  different  decision. 

Instruction  in  reading  and  writing  is  always  regarded  as  neces- 
sary ;  and  the  reason  given  in  an  English  case  was,  that  it  was  for 
the  benefit  of  the  realm.  {Manley  v.  Scatty  1  Sid.  R.  112.)  And 
in  a  case  in  the  New  York  supreme  court,  the  learned  judge,  speak- 
ing of  schooling  generally,  said :  "  It  was  said  on  the  argument  that 
^  schooling  *  is  not  a  necessary.  And  Mr.  Chitty  says,  it  seerne  a 
parent  is  not  legally  bound  to  educate  his  child.  {Ohit.  on  Oon^ 
140.)  A  parent  is  almost  the  sole  judge  of  what  is  necessary.  But 
if  a  parent  is  liable  to  a  third  person,  I  hope  it  will  never  be  decided 
that  sending  to  a  common  school,  at  a  suitable  season,  and  to  a 
reasonable  extent,  is  not  necessary  in  this  country.*'  {Raymond  v. 
Zoyle,  10  Barb.  R.  489.) 

The  board  of  four  horses  for  six  months,  the  principal  use  of 
which  was  in  the  business  of  a  hackman,  is  held  not  to  be  within  the 
class  of  necessaries  for  which  an  infant  is  liable,  although  the  horses 
are  occasionally  used  to  carry  his  family  out  to  ride.    {Merriam  v. 
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Cunningham,  11  Oush,  R.  40.)  So  ako  it  has  been  held  that  an 
iofant  cannot  be  held  to  pay  for  grain  furnished  for  horses  owned 
by  a  firm  of  which  he  was  a  member,  though  the  horses  were 
employed  in  the  nsnal  bnsiness  of  the  firm,  and  though  he  was 
emancipated  by  his  father.    {Mason  v.  Wright,  13  Melc.  R.  306.) 

It  has  been  held  that  a  yoke  of  oxen,  purchased  by  a  lad  seven- 
teen years  old  who  was  carrying  on  a  farm  for  his  mother,  a  widow, 
and  bis  guardian,  and  kept  on  the  farm,  may  be  a  necessary  accord- 
ing to  the  finding  of  a  juiy ;  and  that  the  judge  should  not  take 
snch  a  case  from  the  jury.    {Moheny  v.  Evcms,  51  Perm,  R.  80.) 

Suitable  clothing  comes  within  the  term  necessaries,  but  not  suits 
of  satin  and  velvet  with  gold  lace,  nor  racing  jackets,  nor  cockades 
for  an  infant  captain's  soldiers,  althongh  regimentals  for  a  volxm- 
teer  and  livery  for  a  captain's  servant  have  been  allowed ;  horses^ 
saddles  and  bridles,  liquor,  pistols,  powder,  whips,  fiddles,  coach 
hire  or  chronometer,  balls  and  serenades,  work  bestowed  on  arti- 
cles for  the  infant's  customers,  goods  to  trade  with,  money  lent, 
counsel  fees  and  expenditures  in  a  lawsuit,  money  paid  for  the 
infiurance  of  the  infant's  property,  are  all,  as  a  general  rule,  excluded 
from  the  class  of  necessaries,  and  will  not  be  allowed  against  the 
infant. 

§  70.  Afl  before  observed,  no  authoritative  precedent  can  be  given 
which  shall  be  binding  in  all  cases,  as  each  case  is  governed  more  or 
legs  by  its  own  peculiar  circumstances,  taking  into  consideration  the 
age,  fortune,  condition  and  rank  in  life  of  the  infant ;  and  yet  the 
rales  laid  down  may  serve  as  illustrations  by  which  to  determine 
the  various  cases  that  may  arise.  For  example,  horses  are  declared 
generally  not  to  be  within  the  class  of  necessaries ;  and  yet  if  the 
infant  was  possessed  of  sufiicieut  means  and  was  in  feeble  health 
and  of  suitable  age,  and  was  advised  by  his  physician  to  take  exer- 
ciae  on  horseback,  a  contrary  rule  would  undoubtedly  be  adopted. 
So,  also,  money  lent  cannot  generally  be  recovered  of  an  infant  on 
the  ground  of  necessaries,  even  though  it  were  lent  for  the  purchase 
of  necessaries ;  and  yet  if  the  money  were  lent  to  procure  a  libera- 
tion from  arrest  on  a  debt  for  necessaries,  or  if  the  infant  was  in 
execution,  or  if  the  money  advanced  was  in  fact  laid  out  by  the 
lender  for  the  necessaries  —  in  all  these  cases  the  money  lent  is 
recoverable. 

In  a  late  case  decided  by  the  supreme  court  of  New  Hampshire, 
it  was  held,  that  the  services  of  an  attorney  in  defending  an  infant 
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in  a  bastardy  proceeding,  are  neceBsaries  for  which  he  is  liable, 
provided  a  defense  by  him  is  regarded  as  reasonable  in  the  case. 
{Barker  v.  Bibbard,  54  iT.  jGT.  H.  639.)  And  the  supreme  court  of 
Connecticut  recently  decided  a  case  in  which  it  appeared  that  a  boy 
fifteen  years  old,  who  owned  in  his  own  right  a  considerable  estate, 
employed  a  dentist  to  fill  his  teeth,  which  were  decayed  and  pain- 
ful, and  the  work  was  necessary  for  their  preservation.  The  court 
held  that  the  work  came  within  the  class  of  necessaries  for  which 
the  infant  was  Kable.  The  friends  of  the  infant,  who  was  an 
orphan,  had  previously  taken  him  to  the  same  dentist  for  similar 
services,  and  the  bills  were  made  out  against  the  infant  and  paid 
from  money  furnished  by  the  guardian  without  objection  on  the 
part  of  the  guardian,  and  the  court  held  this  to  be  sufficient  to 
excuse  the  dentist  from  inquiring  as  to  a  guardianship  over  the 
minor.  {Strong  v.  Foote^  42  Corm.  H.  203.)  The  supreme  court 
of  Kew  Hampshire  held  in  one  case,  that  the  employment  of  coun- 
sel by  an  infant  to  protect  his  title  to  certain  real  estate  did  not 
come  within  the  class  of  necessaries,  for  which  the  counsel  could 
enforce  payment.  {Phdps  v.  Worcester^  11  If.  H.  £.  51.)  The 
soundness  of  this  doctrine,  however,  as  a  rule,  may  be  doubted ;  and 
the  supreme  court  of  error  of  Connecticut  decided  a  case,  in  which 
it  appeared  that  a  female  minor  was  seduced,  and  got  with  child, 
under  a  promise  of  marriage.  The  seducer  afterward  refused  to 
marry  her,  and  she  was  left  in  a  state  of  destitution  and  suffering. 
Thereupon  she  applied  to  an  attorney  to  bring  suit  for  her  for  the 
breach  of  the  promise  of  marriage,  who  did  so,  and  the  suit  was 
afterward  settled  by  the  marriage  of  the  parties.  After  the  mar- 
riage, the  attorney  sued  the  husband  and  wife  for  his  fees.  The 
court  held  that  an  instruction  that,  if  the  services  were  absolutely 
requisite  for  the  personal  relief,  protection,  and  support  of  the 
minor,  she  could  contract  for  them,  and  the  defendants  were  liable, 
was  correct.  {Mvmson  v.  Washbamd^  31  Corun.  R,  303.)  It  has 
been  held  that  timber  furnished  to  an  infant  for  a  dwelling-house 
to  be  built  upon  his  own  land  is  not  a  necessary  for  which  the 
infant  is  absolutely  liable ;  and  in  the  same  case,  it  was  declared 
that  the  contract  for  necessaries  of  an  infant  who  has  a  guardian 
cannot  be  enforced.  {Freemam,  v.  Bridger^  4  Jonei  Law.  JR.  1.) 
But  an  innkeeper  has  a  lien  on  the  baggage  of  his  guest,  though 
an  infant,  for  the  price  of  his  entertainment  if  furnished  in  good 
faith  without  the  knowledge  that  the  infant  was  acting  improperly 
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and  contrary  to  the  wishes  of  his  guardian,  and  has  also  a  lien  for 
money  furnished  the  infant,  and  expended  by  him  for  necessaries. 
( WaUm  V.  Cross,  2  DvmaWs  £.  147.) 

The  supreme  court  of  Vermont  has  very  properly  held  that  the 
board  of  an  infant  is  included  among  necessaries,  for  which  he  may 
pledge  his  credit.  The  action  was  upon  the  promissory  note  of  the 
infant  given  in  settlement  of  the  bill  for  board,  and  a  recovery  was 
permitted  upon  the  note ;  the  court  declaring  that  an  infant  should 
be  enabled  to  pledge  his  credit  for  necessaries  to  any  extent,  con- 
sistent with  his  perfect  safety,  and  that  there  was  no  reason  why  an 
expre£8  contract  should  not  be  binding  upon  him,  when  it  is  shown 
to  have  been  for  necessaries,  and  the  price  to  have  been  reasonable, 
if  the  contract  be  one  where  the  consideration  may  be  inquired  into. 
The  court  also  allowed  interest  to  be  recovered  on  the  demand, 
overruling  the  case  of  Taft  v.  Pike,  14  Vt.  £.  405,  in  this  respect, 
and  holding  that  there  is  no  general  rule  exempting  an  infant  from 
the  payment  of  interest.  {Bradley  v.  Pratt,  23  Vt.  R.  378.  Vide 
dso  WUhdfy.  Hardman,  13  Md,  E.  140.)  Where  an  infant  con- 
tracts marriage,  it  has  been  held  that  such  clothing  as  is  usually 
worn  on  occasion  of  weddings  by  persons  in  his  situation  and  con- 
dition in  life,  comes  under  the  description  of  necessaries.  {Sams  v. 
Stocktonj  14  B.  Hon.  Ji.  232.)  But  kid  gloves,  cologne,  fiddle- 
8tring8,  bridles,  spurs,  walking  canes,  powder  flasks,  and  the  like, 
are  not  presumed  to  be  necessaries.  {LeJUs  v.  Sugg,  15  ArJc.  R. 
137.)  And  the  supreme  court  of  Indiana  has  held,  that  the  plea  of 
infancy  is  a  good  defense  to  an  action  to  recover  money  paid  at  the 
request  of  an  infant  to  relieve  him  from  a  draft  for  military  duty ; 
it  being  declared  that  such  a  payment  does  not  come  within  the 
exceptions  of  necessaries  contracted  by  infants.  {DorrdL  v.  Ilastr 
ingsj  28  Ind,  R.  478.)  The  supreme  judicial  court  of  Massachu- 
setts has  also  recently  laid  down  the  obviously  sound  doctrine,  that 
a  minor  child  cannot  be  made  liable  for  medical  services  or  other 
necessaries,  simply  because  his  parents  are  poor  and  unable  to  pay 
for  them.    {Hbyt  v.  Casey ,  114  Mass.  R.  397.) 

Money  paid  to  a  third  person  at  the  request  of  the  minor,  for 
necessaries  actually  furnished  him,  is  recoverable  of  the  infant  and 
is  included  within  the  class  of  necessaries. 

8o  if  an  infant  give  his  promissory  note  for  necessaries  and  pro- 
cure another  to  sign  it  as  surety,  and  the  surety  subsequently  pays 
the  note,  he  may  recover  the  amount  of  the  infant.    But  articles 
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furnished  to  make  repairs  to  an  infant's  estate  are  not  regarded  as 
within  the  class  denominated  necessaries.  (  West  y.  Oregg^B  Adnf 
1  Oram£%  [I^ennJ]  R,  63.)  The  anthorities,  both  English  and 
American,  upon  the  question  what  are  necessaries,  are  very  numer- 
ous, and  will  tend  to  illustrate  every  possible  case  which  can  arise. 
{Bing,  on  Inf.  87,  note  1,  »ub,  4.  Peters  v.  Fleming^  6  Mees.  <& 
Wela.  a.  48.  Brookes  v.  SooU,  11  ib.  67.  Wharton  v.  McKemie^ 
48  Eng.  C.  L,  R,  606.  Burghart  v.  Augtistinej  25  ib.  690. 
Harrison  v.  FanSj  89  ib.  666.  Charles  v.  Boyntvmj  83  ib.  483. 
BeraUes  v.  Ra/msey^  8  ift.  82.  TuberviUe  v.  Whitehouse^  11  i5.  326« 
HussUy  V.  ZfoZ^  19  iJ.  297.  A^rfen  v.  A'Hto^,  2  ^'wi*^.  7if.  69. 
Z<>w  T.  OriffUh^  1  ScotCs  R.  458.  Macknell  v.  Bachelor^  Cro.  Elis. 
683.  Cba<«»  V.  WiUsony  5  Aip.  A  162.  Clofrky.  Ledie^  Ib.  28. 
Prdbart  v.  jSkotUh,  2  *J.  472,  /k>fe.  i>iM;  v.  Kingsley^  Ib.  480. 
.£arfo  V.  P^aig,  1  5WA.  5.  387.  i><?r%  v.  Bmcher,  2  tJ.  274. 
^(WM&  V.  Slaney^  8  Z  ^.  678.  (7fow<w  v.  Brooks^  2  aSS^.  jB.  1100. 
WhyhaU  V.  Channpion^  Ib.  1083.  Middieburg  College  v.  Chandler^ 
16  Fj{.  ^.  688.  Bradley  v.  /"m^^,  23  tJ.  878.  ^fe«  v.  W'aTV^, 
4  iJ.  152.  Rent  v.  Marming^  10  ^.  226.  Ci>rm  v.  CoJt^w,  7  iV^. 
ZT.  jff.  868.  ikaith  v.  jB^an,  8  iJ.  16.  Phelps  r.  Worcester ^  11  eJ. 
61.  7i^  JIf.  jF.  Insurance  Co.  v.  Noyes^  82  «J.  846.  Beder  v. 
riw/i^,  1  jB*y«  ^.  619.  6^;(wer  v.  OU,  1  McCard's  R.  524. 
Rainwater  v.  Dvmham^  2  ii^^i^  <3fe  McCord^s  R.  624.  (rroc*  ▼. 
j?a2«,  2  Humph.  R.  27.  Haines^  Adm.  v.  T^wron^,  2  HiWs 
Ch.  R.  400.  TTaifer  v.  Simpson,  7  TTa^fe  <fe  /S?7y.  -ff.  83,  88. 
Randall  v.  Sweety  1  Denio^s  R.  460.  5iar^  v.  Prates,  1  c/t^r.  JP. 
628.  ^Si^e^n^  v.  Witkipool^  Latch.  R.  21.  Smith  v.  Oliphantj  2 
4Sbn^.  i?.  806.  jyfarZo?/?  v.  Pitjidd,  1  P.  TTm.  ^.  558.  A'i^ti 
V.  Jfi^,  1  Zrf.  Raym/md^s  R.  344.  Brayshaw  v.  Eaton,  5  Bimg- 
hxvnCs  N.  C.  231.  >SW/i  v.  Ben/nett,  10  Oushing^s  R.  486.  /Sferw- 
*tw  V.  TTiZ^on,  8  i^oy'^  jB.  67.) 

§  71.  As  an  incident  to  the  marriage  contract  which  an  infant  is 
competent  to  enter  into,  he  is  liable  to  pay  the  debts  of  his  wife 
contracted  by  her  before  marriage.  Of  course,  this  rule  applies 
only  to  such  debts  as  the  wife  was  legally  liable  to  pay  at  her  mar- 
riage. If  the  debt  was  for  necessaries  furnished  the  wife  while  an 
infant,  she  would  have  been  liable  dum  sola,  and  the  husband  wo  aid 
be  equally  liable  during  coverture,  without  regard  to  his  infancy. 
{Cole  V.  Sedey,  26  Vt.  R.  220.  Cantine  v.  PhUlips,  5  ffarring.  R. 
428.     Butler  v.  Breck,  7  Met.  R.  164.    Vide  Parish  v.  Strand^ 
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Bameff  NoU»^  95.     Rainsford  v.  J^emmckj   Cwrter^a  B,  215. 
Ttimer  v.  Trisley^  1  /Sftra.  B.  215.) 

The  liability  of  the  infant  hosband  in  these  cases^  however^  is 
generally  limited  to  the  amonnt  of  property  acquired  by  the  mar* 
riage.  And  in  the  State  of  Hew  York  it  is  provided  by  statute  that 
a  judgment  may  be  recovered  against  the  husband  and  wife  jointly, 
for  any  debt  of  the  wife  contracted  before  marriage,  but  that  such 
judgment  and  the  execution  issued  thereon  shall  bind  the  separate 
estate  and  property  of  the  wife  only,  and  not  that  of  the  husband ; 
except  that  if  the  husband  acquire  the  separate  property  of  his  wife, 
or  any  portion  thereof  by  any  antenuptial  contract,  or  otherwise,  he 
is  made  liable  for  the  debts  of  his  wife  contracted  before  marriage, 
to  the  extent  only  of  the  property  so  acquired.  And  it  also  seems 
to  be  settled  that  the  funeral  expenses  of  a  deceased  husband  or 
wife,  dying  without  assets,  are  within  the  class  of  necessaries,  and 
are  chargeable  upon  the  survivor.  {OAapple  v.  Cooper ^  13  Mees* 
&  WeU.  B.  252.) 

Although  an  infant  is  not  in  general  absolutely  liable  for  money 
or  goods  supplied  him  for  trade,  still  so  much  as  was  actually 
consumed  by  him  as  necessaries  in  his  own  family  he  would  be 
chargeable  for.  {TurberviUe  v.  Wkitekousey  1  Ca/rr  <b  Pwyn^a  B, 
94.    S.  a  11  Efig.  a  L.  B.  326.) 

Many  articles  which  at  first  sight  appear  to  be  necessaries  for  an 
infant,  on  investigation  may  prove  not  to  be  so  in  reality ;  and  in 
that  case  the  infant  is  not  responsible ;  and  there  being  no  inflexi- 
ble rule  upon  this  subject,  an  inquiry  into  the  situation  and  resources 
of  the  infant  would  seem  to  be  in  every  case  almost  indispensable 
as  a  condition  precedent  to  recover. 

In  addition  to  the  authorities  already  cited,  others  may  be  refer* 
red  to  as  bearing  more  or  less  upon  this  question.  (Montara  v. 
Sail,  6  Sim.  B.  465.  WaUing  v.  ToU,  9  Johns.  B.  141.  Guthrie 
?.  Murphy,  4  Watte'  B.  80.  Butler  v.  Breck,  7  Meto.  B.  164, 
Tupper  V.  CadweU,  12  ib.  559.) 

§  72.  As  has  been  before  assertnd,  the  law  distinguishes  between 
persons  upon  this  subject  of  necessaries,  as  between  a  nobleman  and 
gentleman's  son ;  also  in  point  of  time  and  education,  as  at  school 
or  otherwise.  The  infant  is  not  to  be  looked  upon  in  the  same  con- 
dition when  a  school-boy  as  when  of  riper  years.  This  illustrates 
the  statement  that  the  condition  of  the  infant  is  to  be  considered  in 
settling  the  question,  of  necessaries  for  an  infant. 
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It  is  afiserted  by  Bingham^  npon  anthority,  that,  if  an  infant 
promises  another  that  if  he  will  find  him  meat,  drink  and  washing 
and  pay  for  his  schooling,  he  will  pay  a  certain  sum  yearly,  an  action 
on  the  case  lies  upon  the  promise ;  for  learning  is  as  necessary  as 
other  things ;  and  though  it  is  not  mentioned  what  learning  this 
was,  yet  it  will  be  intended  what  was  fit  for  him  till  it  be  shown 
to  the  contrary  on  the  other  part ;  and  though  he,  to  whom  the 
promise  was  made,  do  not  instruct  the  infant  bnt  pays  another  for 
it,  the  promise  of  repayment  is  good.    {Bmg,  on  Inf.  88.) 

The  pleadings  in  an  action  against  an  infant  for  necessaries  are  to 
be  construed  by  the  same  rules  which  govern  other  cases.  {Hug- 
gins  V.  Wisema/riy  Cartk.  H.  110.)  And  inferences  from  facts 
proved  are  to  be  drawn  in  these  as  in  other  cases.  The  court  of 
appeals  of  Kentucky  decided,  not  long  ago,  that  in  an  action  for 
necessaries  furnished  an  infant,  when  the  correctness  of  the  account 
is  sufficiently  established,  it  is  proper  for  the  jury,  in  determining 
whether  the  account  were  for  necessaries  or  not,  to  consider  the 
social  position  and  pecuniary  resources  of  the  infant,  in  connection 
with  the  items  of  the  account.  {Bonnet/  v.  Beardm,  6  Bushes  li. 
34r.)  And  it  may  also  be  suggested  that  in  all  cases  when  infancy 
is  set  up  as  a  defense  to  an  action,  the  burden  is  on  the  defendant 
to  prove  his  infancy  at  the  time  of  the  transaction,  and  if  the  action 
accrued  out  of  the  state  or  jurisdiction  where  the  trial  is  had,  it 
must  be  proved,  as  a  matter  of  fact,  that  the  foreign  law  makes 
infancy  a  defense  to  the  action.  {Thompson  v.  Ketcham^  8  Johns. 
R.  190.    Vide  also  Cutler  v.  Wright,  22  iT.  Y.  R.  472,  486.) 

§  73.  The  question  of  necessaries  is  regarded  as  a  mixed  question 
of  law  and  fact.  The  court  will  decide  whether  the  articles  fur- 
nished come  within  the  class  of  necessaries  suitable  to  any  one, 
whether  infant  or  adult,  in  the  defendant's  situation  and  condition 
of  life ;  and  should  the  court  decide  in  the  affirmative  upon  that 
proposition,  then  the  jury  are  to  judge  and  decide  whether  the  par- 
ticular articles  furnished  were  actually  necessary  under  the  circum- 
stances of  the  individual  case.  It  is  not  easy  in  all  cases  to  detei-m- 
ine  the  respective  functions  of  the  court  and  jury  in  the  trial  of  these 
questions ;  for  it  has  been  held  that  the  court  are  sometimes  judges 
of  the  quality,  as  well  as  the  qualities,  of  the  articles  furnished. 
And,  again,  it  has  been  decided  that  the  jury  are  not  always  the 
sole  judges  of  what  is  necessary  and  proper ;  and  if  they  find  a 
verdict  contrary  to  the  opinion  of  the  court,  a  new  trial  will  be 
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granted.  But,  notwithstanding  the  difficulty  in  drawing  a  clear  and 
well  defined  line  of  demarkation  between  their  respective  jurisdic- 
tions, the  above  rule  as  to  the  legitimate  duties  of  the  court  and 
jury  in  these  cases,  will  generally  be  found  to  be  practically  correct. 
There  are  several  authorities  tending  to  illustrate  and  establish  this 
rule.  {Bing.  on  Inf.  87,  note  1,  syb.  5.  Peters  v.  Fleming^  6 
Mees.  db  Wels.  R.  42.  Burghart  v.  Av>gvstine^  25  Eng.  C.  Z.  B. 
6<K>.  Wharton  v.  McKemie^  48  ib.  606.  Harrison  v.  Fane^  39 
\b.  556.  Stanton  v.  WUlson,  3  Da-ifs  B,  37.  Beder  v.  Young^  1 
BiWs  B.  19.  Swift  v.  Bennett,  10  Cush.  B.  436.  Bent  v.  Manr 
ning,  10  Vt.  B.  225.  Glover  v.  0/^,  1  Mc Cord's  B.  572.  BoucheU 
V.  Clarey,  3  BrevarcCs  B.  194.  Phelps  v.  Tr<:>r<3^fer,  II  N.  H.  B. 
51.  JEckbertj  Adm.  v.  Lines,  6  JFa^^  dfe  &r^.  J?.  80.  Bundel  v. 
Aftjfe^r,  7  TTato'  i?.  237.  <?rac(5  v.  iZaZ(?,  2  Humph.  B.  27.) 
Id  a  late  case  decided  by  the  English  exchequer  chamber,  it  was 
Leid  that,  when  to  a  plea  of  infancy,  in  an  action  for  goods  sup- 
plied, the  plaintiff  replies  that  they  were  necessaries,  the  question  of 
"  necessaries "  or  "  not  necessaries,"  is  one  of  fact,  and  therefore 
for  the  jury.  But,  like  other  questions  of  fact,  it  should  not  be 
left  to  the  jury  by  the  judge,  unless  there  is  evidence  on  which  they 
can  reasonably  find  in  the  affirmative.  {Byder  v.  Wombwell,  4  Fa. 
Law  B.  32.)  This  would  seem  to  be  a  reasonable  rule,  but  the 
English  queen's  bench,  in  a  later  case,  doubted  its  propriety,  but 
felt  bound  by  the  decision  of  the  exchequer  chamber.  Cockburn, 
C.  J.,  said  :  '^I  really  cannot  understand  it,  unless  it  means  that  it 
is  to  be  a  question  of  law  for  the  judge  to  determine  whether  the 
articles  disputed  were  or  not  necessaries.  If  that  is  to  be  taken  to 
be  law,  of  course,  I  must  act  upon  it,  but  I  should  certainly  have 
preferred  the  law  as  it  was  previously  understood  to  be,  that  it  was 
for  the  jury  to  say  what  articles  were  reasonably  necessary  with 
reference  to  the  position  of  the  defendant,  the  infant."  {Genner 
v.  Walker,  19  Law  Timefi  [N.  /X],  398.)  The  more  probable  rule 
upon  this  point  is,  that  in  an  action  for  necessaries,  the  question 
whether  the  articles  are  of  those  classes  for  which  an  infant  is  bound 
to  pay,  is  one  of  law  for  the  court ;  and  the  question  whether  they 
were  actually  necessary  and  suitable  to  the  condition  of  the  infant, 
is  one  of  fact  for  the  jury.  In  other  words,  what  are  necessaries  for 
an  infant,  is  a  question  of  law  for  the  court ;  how  much,  and  of  what 
qualities,  the  necessaries  should  be,  the  jury  are  the  judges.  {Beder 
V.  Toung,  1  BiWs  B.bl9.     Glover  v.  Ott,  1  McCords  B.  572.) 
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§  74.  In  an  action  brought  against  an  infant,  if  the  plaintiff  pi;t 
in  a  simple  replication  of  necessaries  to  the  defendant's  plea  of 
infancy,  the  defendant  is  not  bound  to  prove  his  infancy,  for  the 
fact  of  infancy  is  admitted  by  the  replication ;  and  the  burden  of 
proving  the  articles  necessaries  is,  of  course,  always  on  the  plaintiff, 
It  has  been  supposed,  from  the  language  of  the  court  in  some  cases, 
that,  in  order  to  make  out  2l  prima  fade  case,  the  plaintiff  must  not 
only  show  that  the  articles  came  within  the  class  of  necessaries, 
suitable  to  a  person  in  the  position,  condition  and  circumstances  of 
the  defendant,  but  that  he  must  also  show  the  infant's  actual,  or,  at 
least,  apparent  want,  necessity  or  destitution,  at  the  time  the  articles 
were  furnished.  It  is  probable,  however,  that  the  rule  is  not  thus 
strict,  and  that  the  replication  of  '^  necessaries  suitable  to  the  then 
estate,  degree  and  condition  in  life  of  the  defendant,"  throws  on 
the  plaintiff  the  burden  of  proving  only  the  infant's  degree,  for- 
tune or  occupation,  and  standing  in  life,  and  that  the  articles  were, 
in  their  naturej  gtudity  and  qtuintityj  necessary  and  suitable  to 
every  one  in  that  situation  and  condition.  In  one  case,  decided 
before  a  full  bench  in  England,  Baron  Parke  gave  an  opinion  obiter^ 
"  that  if  prvma  fade  and  abstractedly  from  circumstances,  the 
articles  were  proper  for  his  rank  and  station  in  life,  that  would  be 
sufficient  for  the  plaintiff  to  prove;  if  he  was  supplied  aliunde^ 
that  must  be  proved  by  the  defendant."  {Burghart  v.  HaUy  4 
Mees,  (kWels.  R,  731.)  And  this  seems  to  be  in  accordance  with 
ih^jpractice  at  Nisi  Prius.  (  Vide  I^ordv.  Frothergill^  1  JEsp.  211. 
Story  V.  Perry,  19  Eng.  C\  L.  R.  508.) 

§  76.  As  has  been  very  pertinently  suggested  by  one  writer  upon 
the  subject,  the  facts  concerning  the  infant's  previous  provision  or 
supply  and  the  like,  being  necessarily  so  much  more  peculiarly 
within  his  own  knowledge,  should,  it  seems,  more  properly  come  in 
as  refmUing  testimony,  and  by  way  of  special  defense.  It  is  a  gen- 
eral rule  of  evidence,  that  the  onus  is  on  the  party  within  whose 
peculiar  means  of  information  the  fact  lies,  and  it  would  not  seem 
that  this  case  should  be  an  exception  to  the  rule.  This  throws  no 
greater  burden  on  the  infant  than  is  done  by  compelling  him  to 
prove  his  infancy  the  second  time  in  answer  to  a  replication  of  a 
new  promise,  as  the  practice  universally  requires,  because  the  per- 
sonal incapacity  to  contract,  on  which  the  infant  grounds  his  defenses 
lies  so  peculiarly  within  his  own   knowledge.    (1  PhiUipps  on 
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Evidence^  199.  Berthwiclc  v.  Cwrruthers^  1  T.  R.  648.  Bigilow 
V.  Crannis^  4  //VW^  A  296.     Bay  v.  Gunn^  1  Denida  R.  108.) 

The  language  of  Bome  cases,  tliat  the  "tradesman  is  bound  to 
inquire  into  the  infant's  circumstances  or  he  trusts  him  at  his  peril," 
means  nothing  more  than  that  the  tradesman  runs  the  risk  of  being 
able  to  prove  the  articles  necessary  at  the  trial.  {Steedman  v.  Rosej 
41  Etig,  C,  Z.  /?.  232.)  The  making  such  inquiry,  therefore,  has 
no  necessary  bearing  on  ihe  real  point  at  issue,  and  is  never  neces- 
sary to  be  proved,  and  wholly  unnecessary  to  be  made  before  trust- 
ing the  infant,  except  as  a  matter  of  satisfaction  and  safety  of  the 
tradesman.     {Braahaw  v.  Eaton^  35  Eug,  61  Z.  R.  99.) 

If  any  part  of  the  articles  furnished  the  infant  is  proved  to  be 
necessary,  the  plaintiif  may  recover j[?rt>  tanto.  {Burt  v.  Manning^ 
10  Vt  R.  225.  Maddox  v.  Miller,  1  Matde  cfe  Selwyyi's  R,  738. 
TuberviUe  v.  Whiiehouse,  12  Price^a  R.  692.)  The  positions  taken 
in  this  and  the  last  preceding  section  are  substantially  those  which 
are  found  in  the  American  notes  to  Mr.  Bingham's  work  on  infancy, 
where  the  references  are  also  mostly  to  be  found.  {Bmg.  on  Inf, 
87,  note  1,  «i^J.  6.)  From  the  rules  laid  down  and  the  illustrations 
given  it  will  not  be  difficult  to  determine  on  which  party  the  burden 
of  proof  in  all  these  cases  lies. 

§  76.  Upon  this  subject  of  necessaries,  then,  it  must  always  appear 
that  the  things  furnished  were  actually  necessary,  of  reasonable 
prices^  and  suitable  to  the  infant's  situation,  condition  and  estate ; 
that  in  no  case  is  the  infant  bound  by  the  specific  agreement  to  pay 
for  necessaries,  but  the  question  is  always  open  to  show  what  the 
articles  were  actually  worth ;  that  the  credit  must  be  actually  given 
to  the  infant  and  to  no  one  else,  and  that  no  actual  promise  to  pay 
for  necessaries  is  required,  but  if  it  appear  that  the  articles  furnished 
were  necessaries  a  promise  to  pay  for  them  will  be  implied.  That 
an  infant  may  bind  his  parents  to  pay  for  necessaries  furnished  him 
by  others  when  he  has  an  authority  to  do  so,  expressed  or  implied  ; 
but  whether  he  can  do  so  without  such  authority  is  still  somewhat 
in  doubt ;  though  the  English  rule  would  seem  to  be  tolerably  well 
settled,  that  the  father's  liability  rests  wholly  upon  the  ground  of 
agency ;  and  this  rule  is  declared  to  be  law  in  several  of  the  states, 
with  the  indications  that  it  will  ultimately  be  adopted  in  all  of  the 
American  States.  That  the  term  "necessaries"  embraces  the 
necessary  meat,  drink,  apparel,  medical  treatment,  and  the  like,  and 
proper  teaching  and  instruction  of  the  infant,  including  necessary 
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Articles  for  tlie  support  of  his  wife  and  children.  That  the  wants 
to  be  supplied  must  be  personal ;  either  those  for  the  body,  as  food, 
clothing  and  lodging,  or  those  necessary  for  the  proper  cultivation 
of  the  mind,  as  instructions  suitable  and  reqaisite  to  the  useful 
development  of  the  intellectual  powers,  and  qualifying  the  indi- 
vidual to  engage  in  business  when  he  shall  arrive  at  the  age  of  man- 
hood. That  the  term  necessaries  does  not  embrace  goods  purchased 
by  the  infant  to  trade  with,  because  the  law  does  not  deem  him  com- 
petent to  carry  on  such  business.  That  it  is  always  a  question  of 
law  for  the  court,  whether  articles  for  which  an  infant  is  sned  are 
within  the  class  of  necessaries,  and  the  jury  are  to  pass  upon  their 
adaptation  to  the  condition  and  wants  of  the  infant ;  and  that  the 
rules  of  evidence  in  these  cases  are  the  same  as  in  cases  of  adults. 
It  may  also  be  added  that,  in  an  action  against  an  infant  for  neces- 
saries, he  may  interpose  the  same  matters  of  defense  as  adults  can 
in  similar  cases.    {I^rancis  v.  JFelmet,  4  Dev.  <&  Batt.  H.  496.) 

The  interesting  views  of  Professor  Parsons  upon  this  subject,  as 
gathered  from  the  authorities,  may  be  profitably  consulted,  togetlier 
with  the  references  which  he  makes.  (  Vide  Pardons  on  Contfracts^ 
344-257,  and  the  notes  and  references.) 

When  the  contract  is  for  necessaries,  an  infant  may  take  the  case 
out  of  the  statute  of  limitations  by  an  acknowledgment  that  the  debt 
was  for  necessaries.    (  WiUms  v.  Smithy  82  JEkff.  0.  Z.  S.  179.) 


CHAPTER  VIII. 

OF  WHAT  INFAirrS  ABK  CAPABLB  —  WHAT  IS  SmDINa  ON  THEM  BESIDES 
THEEB     OOirrBACTS     FOB     NEGESSABIBS  —  OFFICES  —  HAKBIAGB     OF 
mFANTS  —  HOMAGE  —  WILLS   OF  PEBSONALJT  —  FJNBS  AND  USES — ' 
ICABBIAGE  SETTLEMENTS. 

§  77.  SAm  Lord  Mansfield :  "  Miserable,  indeed,  must  the  condi- 
tion of  minors  be ;  excluded  from  the  society  and  commerce  of  the 
world ;  deprived  of  necessaries,  education,  employment  and  many 
advantages;  if  they  could  do  n^  binding  acts.  Great  inconven- 
ience must  arise  to  others  if  they  were  hound  by  no  act.  The  law, 
therefore,  at  the  same  time  that  it  protects  their  imbecility  from 
injury  through  their  own  imprudence,  enables  them  to  do  binding 
acts  for  their  own  benefit,  and,  without  prejudice  to  themselves,  for 
.the  benefit  of  others."    (Cecil  v.  Salsburyj  2  Vem.  Ch.  JR.  224.) 
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We  Lave  already  seen  that  an  infant,  nnder  certain  circnmstances, 
maj  bind  himself  absolutely  for  necessaries,  and  that  he  may  be 
sued  and  charged  in  execution  in  all  such  cases,  the  same  as  an 
adult  An  infant  has  a  capacity  to  do  many  other  binding  acts 
which  are  as  valid  in  law  as  though  done  by  an  adult. 

§  78.  An  infant  is  capable  of  holding  and  discharging  the  duties 
of  aU  such  offices  as  do  not  concern  the  administration  of  justice, 
but  only  require  skill  and  diligence ;  and  these  he  inay  either  exer- 
cise himself  when  of  the  age  of  discretion,  or  they  may  be  exercised 
bv  deputy.  In  England  it  has  been  held  that  he  may  properly 
hold  the  offices  of  park-keeper,  forester  and  jailer ;  and  the  statute 
extends  to  an  infant  jailer,  so  as  to  charge  him  in  an  action  of  debt 
for  an  escape  of  one  in  execution.  {Shrew9burt/*s  case^  9  C6k^% 
B,  48.  Sir  George  Reynold^ e  ease^  lb.  97.  J^ing  v.  Diliiaton,  2 
Mod,  R,  222.) 

It  is  laid  dowii,  as  a  general  proposition  of  the  common  law,  that 
a  mere  ministerial  office  may  be  granted  to  an  infant  in  possession 
or  reversion,  for  he  may  exercise  it  by  deputy.  {Axiditor  Curias 
cum^  11  Co.  R.  4  a^ 

An  infant  may  be  deputed  by  the  sheriff  to  serve  a  particular 
writ,  and  his  acts  while  in  the  discharge  of  that  duty  will  be  as 
binding  as  though  done  by  the  sheriff  himself.  {Barrett  v.  Seioardj 
2brtR.  176.) 

It  has  been  held,  in  the  State  of  Ohio,  tliat  an  infant  may  execute 
a  mere  power.  {Sheldon  v.  Newton^  5  Ohio  R,  494.)  The  same 
doctrine  has  been  laid  down  in  the  State  of  Mississippi.  {Thom^p- 
Sony.  Lyorij  20  MiM.  R.  155.)  And  in  the  State  of  Missouri  it 
has  been  held  that  an  infant  may  be  authorized  to  exercise  the 
power  of  appointment  by  the  instrument  creating  the  power,  but 
that  he  cannot  exercise  such  power  if  it  is  coupled  with  an  interest, 
(Schneider  v.  Staihe,  20  Mo.  R.  269.) 

An  infant  who  purchases  land  for  another,  takes  a  deed  in  his 
own  name,  and  then  immediately  conveys  to  the  proper  person, 
cannot  repudiate  the  deed  on  the  ground  that  an  infant  may  exe- 
cute a  power  as  absolutely  and  irrevocably  as  an  adult.  {Sheldon  v. 
yewtOTij  3  Ohio  N.  S.  R.  494.)  But  an  infant  cannot  be  authorized 
to  execute  meme  process  by  the  magistrate  issuing  it.  {Sarvey  v. 
ZZafl,22  rt.R.  211.) 

An  infant  may  act  as  the  attorney  or  agent  of  another,  for  it  is 
Qot  necessary  that  a  person  be  sid  juris^  or  capable  of  acting  in  his 
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own  right,  in  order  to  qualify  liim  to  act  for  others ;  tliongh,  as  a 
general  thing,  an  infant  will  not  be  admitted  to  act  ae  an  attorney 
to  appear  and  prosecute  or  defend  actions,  or  represent  the  persons 
of  others  in  courts  of  justice.  This  is  prohibited  by  the  constitu- 
tion and  laws  of  most  of  the  states.  We  have  seen  that  an  infant 
may  be  the  mayor  of  a  city,  and  that  his  acts  as  such  mayor  cannot 
be  avoided  by  reason  of  his  nonage.  {Ante^  §  6.)  So  an  infant 
may  execute  a  deputation  to  a  seneschal  or  steward  of  his  manor, 
for  the  reason  that  it  would  be  to  his  benefit  to  be  permitted  to  do 
so.  {IloUihurton  Y,  Leslie^  2  HogarCa  R.  252.  Vide^  aZsOy  Edle- 
stone  V.  Collins,  13  Eng.  Z.  cfe  Eq.  R.  331.    /R  (7.  17  ib,  295.) 

§  79.  An  infant  may  hold  and  own  property,  both  real  and  per- 
sonal ;  and  this  right  is  as  clear  and  well  protected  as  that  of  a 
person  who  has  arrived  at  full  age.  {McCloskey  t.  Oyphert,  27 
Pmn.  R,  220.)] 

A  minor,  who  is  allowed  to  go  and  make  contracts  for  himself 
without  interference,  though  there  may  have  been  no  formal  eman- 
cipation by  the  father,  may  acquire  property  and  bring  action  con- 
cerning such  property.  {Bookier  v.  Bolivar^  39  Maine  R.  406.) 
And  a  minor  who  has  been  emancipated  by  his  father  may  hire  a 
farm  and  then  take  his  father  and  support  him  on  the  farm,  and  not- 
withstanding hold  the  crops  raised  as  his  own  property.  {McClos- 
h^  V.  Cyphert,  supra)  And  if  a  father  give  his  infant  child  an 
article  of  dress  or  ornament,  he  cannot  afterward  reclaim  it  with- 
out the  infant's  consent.     {Smith  v.  Smith,  32  Eng,  C.  Z.  R.  677.) 

An  infant  is  capable  of  inheriting  for  the  reason  that  in  law  he 
may  hold  property.  If  an  infant  be  lord  of  a  manor,  he  may  grant 
copyholds,  notwithstanding  his  nonage,  for  these  estates  do  not  take 
their  perfection  from  the  interest  or  ability  of  the  lord  to  grant,  but 
from  the  custom. of  the  manor  by  which  they  have  been  demised  and 
are  demisable,  time  out  of  mind.  (Bac,  Ahr.  tit  Infancy,  F,  127.) 
So  also  in  England  an  infant  may  present  to  a  church,  and  it  is  said 
that  this  must  be  done  by  himself,  of  whatsoever  age  he  be,  and  can- 
not be  done  by  his  guardian,  for  the  guardian  can  make  no  advantage 
thereof,  and  consequently  has  nothing  therein  whereof  he  can  give 
an  account,  and  therefore  the  infant  himself  must  present.  {Bac, 
Ah.  tit.  Infancy,  F.  127.)  We  have  no  copyholds  or  advowsons  or 
church  presentations  in  the  United  States,  so  that  these  rights,  as 
appertaining  to  infants,  have  no  application  here ;  and  yet  the  matter 
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\&  regarded  of  sufficient  importaxLce  to  refer  to  it.  Cases  may  pos- 
sibly arise  where  the  same  principles  are  involved. 

§  80.  By  the  common  law  an  infant  may  be  an  executor  at  the 
age  of  seventeen,  and  his  acts  as  such  will  bind  him  unless  they 
amount  to  a  decastavit  If  an  infant,  under  the  age  of  seventeen, 
be  appointed  executor,  and  administration  "  durante  miTwre  cetate  " 
be  granted  another,  such  administration  ceased  at  common  law  when 
the  iu&nt  arrived  at  the  age  of  seventeen.  {PigoW^s  caae,  5  Coke^a 
R.  29.)  And  when  an  infant  is  appointed  executor,  ddministror 
iione  durante  may  be  committed  to  the  mother  or  another  friend  of 
the  infant,  which  will  cease  and  be  void  when  the  infant  is  of  the 
age  of  seventeen  years.     {Prince's  case,  5  Cokeys  R.  30.) 

But  the  age  of  competency  for  the  office  of  executor  or  adminis- 
trator is  fixed  by  statute  in  many  of  the  American  States  at  twenty- 
one.  Thus,  in  the  State  of  New  York  it  is  declared  by  statute  that 
no  person  shall  be  deemed  competent  to  serve  as  an  executor  who, 
at  the  time  the  will  is  proved,  shall  be  under  the  age  of  twenty-one 
years.  (2  IL  S.  69,  §  3.  2  Stat  at  Large,  71.)  And  the  laws  of 
Missouri,  Oregon  and  Texas,  and  probably  of  some  others  of  the 
states,  are  the  same  as  in  New  York,  while  in  Vemiont,  Maine, 
Massachusetts,  Rhode  Island,  Pennsylvania,  Ohio,  Michigan  and 
Nebraska,  and  probably  in  others  of  the  states,  if  an  infant  is  named 
as  executor  in  the  will,  administration,  with  the  will  annexed,  will 
be  granted  during  his  minority,  unless  there  shall  be  another  execu- 
tor who  shall  accept  and  give  bonds,  when  the  minor  on  arriving  at 
fall  age  may  be  admitted  as  joint  executor.  In  New  Jersey,  Vir- 
ginia, North  Carolina  and  Louisiana,  and  probably  in  some  other 
states,  executors  are  required  to  give  bonds,  and  as  infants  are  not 
in  general  bound  by  their  bonds,  probably  none  but  adults  can  act  as 
executors.  (  Vide  Munroe  v.  Jones,  4  Munf,  li,  194.)  In  Illinois 
persons  may  act  as  executors  at  the  age  of  seventeen,  but  if  the  execu- 
tor named  in  the  will  is  under  age,  a  discreet  person  must  be  appointed 
to  manage  and  control  the  trust  until  such  executor  shall  become  of 
age.  In  Maryland,  if  the  executor  named  in  the  will  is  under  eighteen 
years  of  age,  letters  testamentary  will  be  issued  in  the  same  manner 
as  thongh  none  had  been  named  in  the  will,  and  in  Mississippi  the 
statute  provides  that  minors  may  be  appointed  and  act  as  executors 
at  the  age  of  eighteen.     (  Vide  the  statutes  of  the  several  states,) 

In  those  states  where  the  subject  is  not  governed  by  statute, 
the  qualifications  of  executors,  of  course,  will  be  the  same  as  at 
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common  law.  In  the  State  of  New  York  it  has  been  held  that  an 
infant  executor,  who  should  happen  to  be  appointed,  though  irreg- 
ularly, will  be  reeponsible  for  all  acts  done  after  coming  of  age 
and  before  revocation;  but  that  he  will  not  be  compelled  to 
account  for  anj  assets  coming  to  his  hands  during  infancy. 
{Carver  v.  Mowatt^  2  Edw.  Ch.  H,  57).  But  in  the  State  of  Ver- 
mont it  has  been  held  that  an  infant  executor  is  responsible  for  a 
fraudulent  execution  of  his  trust.    {Zoqfv.  Zoofy  1  Vt,  B.  177.) 

§  81.  Unless  there  is  some  statutory  restriction,  males  at  the  age 
of  fourteen  and  females  at  the  age  of  twelve  are  capable  of  con- 
tracting and  consummating  marriage ;  those  periods  respectively 
being  the  age  of  consent  to  a  marriage,  as  fixed  by  the  common 
law.     Contracts  of  marriage  between  infants,  when  both  are  of  the 
age  of  consent,  if  executed^  are  as  binding  as  if  -made  by  adults ; 
but  if  either  party  is  under  that  age  both  have  the  privil^e  of 
avoiding;  a  principle,  as  has  been  well  said,  not  found  in  any  other 
contracts  of  infants.     (1  Parsons  on  Con.  278.)    Infants  under  the 
age  of  consent  sometimes  marry  ;  and  when  they  do  and  agree  to 
the  marriage  when  they  attain  those  ages  the  marriage  is  good ; 
but  at  common  law  they  cannot  disagree  before  the  age  of  consent, 
and  both  must  be  bound  by  the  marriage  or  neither.     {Co.  Litt.  79 
h.)    If  the  parties  marry  within  the  age  of  consent  and  the  wife 
have  a  child  begotten  after  the  marriage  solemnized  infra  annos 
nubUee^  and  they  are  afterward  divorced  by  reason  of  such  prema- 
ture solemnization  of  marriage,  the  child  will  be  regarded  as  a  bas- 
tard.   {Kenn^a  casSy  7  Cokes  R.  42.)    If  after  the  age  of  consent  the 
parties  disagree  by  parol,  and  subsequently  agree  aiKi  live  together 
as  husband  and  wife  the  disagreement  is  not  binding,  for  they  may 
properly  cohabit  together  without  any  new  marriage,  and  the  agree- 
ment to  do  so  after  the  age  of  consent  is  a  ratification  of  the  mar- 
riage.    So  if  a  man  within  the  age  of  fourteen  takes  a  wife  of  full 
age  and  after  brings  a  writ  ^'de  mvliere  cibducta  cum,  bonis  viri;^^ 
that  is,  liberally  rendered,  "  concerning  a  woman  taken  away  with 
her  husband's  goods,"  and  continues  the  action  after  fourteen,  this 
is  held  and  considered  to  be  an  agreement  to  the  marriage,  so  that 
it  cannot  afterward  be  defeated.   {Bing.  on  Inf.  75.)   But  though  it 
is  held  that  the  party  above  age  may  as  well  disagree  as  the  other, 
yet  he  cannot  do  it  before  the  other  arrives  at  the  proper  age ;  at 
least  such  is  the  rule  at  the  common  law.    It  had  also  been  held 
that  if  a  man  marries  a  wife  within  the  age  of  consent  and  the 
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woman  at  the  age  of  eleven  years  disafp-ees  to  the  marrxage,  and 
the  hnflband  takes  another  wife  and  has  issae  by  her,  this  issue  is  a 
bastard;  the  first  marriage  continuing  notwithstanding  tlie  disa- 
s^reement  of  the  woman ;  for  her  disagreement  within  the  age  of 
twelve  years  is  void.  {Bing,  on  Inf.  76.)  It  is  doubtful,  however, 
whether  this  doctrine  would  be  recognized  as  sound  in  this  country 
or  even  in  England  at  the  present  day.  (Panons  on  Con,  564.) 
It  has  also  been  adjudged  that  if  the  same  woman  after  the  ago  of 
twelve  years  had  married  another,  the  first  marriage  would  have 
been  thereby  absolutely  dissolved,  so  that  the  husband  might  take 
another  wife.  {Bing.  on  Inf.  76.)  The  better  opinion  now  is  that 
parties  marrying  before  the  age  of  consent  may  dissent  to  the  mar- 
riage within  nonage,  and  thus  avoid  it  in  ioto, 

%  82.  The  consent  of  parents  or  guardians  to  the  marriage  of 
minors  is  required  by  the  marriage  acts  of  England  and  by  the 
statates  of  several  of  the  American  States.  By  the  English  statute 
such  marriage  of  minors  without  such  consent  is  declared  to  be 
absolutely  void.    (26  Geo.  II,  ch.  33.) 

In  the  States  of  New  York,  Virginia  and  Texas,  the  age  of  con- 
seat  is  seventeen  in  males  and  fourteen  in  females,  according  to  the 
common  law  rule;  and  in  one  case  in  the  State  of  New  York, 
when  the  female  was  under  the  legal  age  at  the  time  of  her  marriage, 
and  subsequently  dissented,  the  court  of  chancery  enjoined  the  hus- 
band from  all  intercourse  with  her.    {Ayma/n  v.  Roff,  3  Johns.  Ch. 
E.  49.    And  "tside  Eyre  v.  Countess  of  ShafUimry^  2  P:  Wms.  R. 
Ill,  112.)    In  Maine,  Vermont,  Massachusetts,  New  Jersey,  Mis- 
souri and  Mississippi,  males  under  the  age  of  twenty-one  and  females 
under  the  age  of  eighteen  are  forbidden  to  be  married  without  the 
consent  of  their  parents  or  guardians.     In  Pennsylvania,  neither 
male  nor  female  may  marry  before  attaining  the  age  of  twenty-one 
years  without  the  parents  or  guardian's  consent    In  Ohio  the  age 
of  consent  is  eighteen  for  males  and  fourteen  for  females.    In 
Indiana  and  Illinois,  the  age  is  seventeen  for  males  and  fourteen 
for  females.     In  Michigan  and  Nebraska,  the  age  of  consent  is 
eighteen  for  males  and  sixteen  for  females.     In  Wisconsin,  Minne- 
sota and  Oregon,  it  is  eighteen  for  males  and  fifteen  for  females. 
In  Iowa  and  North  Carolina,  the  legal  age  is  sixteen  for  males  and 
fourteen  for  females.     And  in  Maryland  there  is  no  qualification  as 
to  die  age  of  consent,  except  that  a  fine  is  imposed  upon  any  min- 
ister or  other  person  authorized  to  perform  the  ceremony,  who  shall 
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knowingly  join  in  matrimony  any  male  under  twenty-one,  or  female 
under  sixteen,  without  the  consent  of  the  parents  or  guardian  of  the 
party.  Probably  in  all  or  nearly  all  of  the  remaining  states  and 
territories,  the  age  of  consent  is  the  same  as  at  common  law.  ( Vide 
the  statutes  of  ths  several  stales  and  territories,)  In  Michigan,  it 
has  been  held,  that  when  parties  marry,  one  of  whom  is  over  and 
the  other  under  the  age  of  consent,  the  former  is  bound  by  the 
marriage,  unless  they  separate  by  consent  before  the  latter  reaches 
lawful  age,  and  do  not  cohabit  afterward,  or  unless  the  latter  refuses 
consent  on  attaining  legal  age.    {People  v.  Slack,  15  Mich.  R.  193.) 

§  83.  It  may  be  affirmed  as  a  rule,  that  unless  there  is  a  statute 
which  expressly  declares  a  marriage  of  parties  under  a  certain  age 
void  without  the  consent  of  parents  or  guardians,  the  marriage  with- 
out such  consent  will  be  valid.  The  marriage  of  infants,  who  are 
of  the  age  of  consent,  is  as  binding  as  if  entered  into  by  adults. 
{Pool  V.  Pratt,  1  Chip,  R,  254.  The  Oovemor  v.  Rector,  10 
Humph,  R,  61.)  The  effect  of  the  statutes  requiring  the  consent 
of  the  parents  or  guardians  to  the  marriage,  and  of  similar  enact- 
ments, is  not  to  render  the  marriage,  when  duly  solenmized,  void, 
when  the  provisions  have  not  been  complied  with ;  but  such  statutes 
are  held  to  be  directory  merely,  and  when  a  marriage  is  regularly 
entered  into  according  to  the  common  law,  it  will  generally  be 
deemed  valid,  though  it  may  have  been  in  violation  of  the  r^ula- 
tions  imposed  by  statute.  ( Vide  Parton  v.  Hervey,  1  Graj/s  R. 
119.  Milford  v.  Worcester,  7  Mass,  R,  48.  Londonderry  v. 
Chester,  2  N,  II.  R,  268.  Hautz  v.  Sealy,  6  Binn,  R,  405.)  And  here 
it  may  be  suggested,  that  the  age  of  consent  for  minors  who  are  ille- 
gitimate to  enter  the  married  state,  is  the  same  as  those  bom  in  law- 
ful wedlock,  and  all  the  rules  applicable  are  the  same  in  both  cases. 

The  law,  generally  speaking,  recognizes  any  marriage  which  is 
valid  in  the  country  in  which  it  is  celebrated,  though  contrary  to 
the  law  of  the  place  where  the  parties  may  subsequently  reside. 
{Dalrymple  v.  DaVrymple,  2  Hagg,  Cons,  R,  64.  He  parte  IlaU, 
1  Vesey  <&  Beam^s  R,  111.)  But  a  marriage  in  one  state  in  viola- 
tion of  the  laws  of  another  will  not  have  the  effect  to  emancipate 
the  minor  party  to  such  marriage  in  the  latter  state.  {Bahier  v. 
Le  Blanc,  12  La,  An,  R,  367.  Vide,  also,  Clement  v.  Wafer,  lb. 
599.)  In  England,  a  marriage  was  pronounced  null  on  the  ground 
of  force  and  custody,  having  been  celebrated  between  a  girl  aged  only 
twelve  years  and  a  half  and  one  of  her  testamentary  guardians,  who 
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had  taken  lier  from  school  and  carried  her  abroad  for  the  purpose 
without  any  constraint.  {Jla/rfordy.  Morris^  2  Ilayg,  Cons.  Ji.  423.) 
§  84.  We  have  seen  that  males  at  fourteen,  and  females  at  twelve, 
may,  at  common  law,  make  a  valid  testament  of  personal  property, 
although  the  age  of  competency  is  generally  fixed  by  statute,  the 
provisions  of  which  in  the  several  states  have  been  hereinbefore 
given.  {Antey  §  7.)  It  has  been  considered  not  quite  cei-tain  as 
to  what  is  the  common  law  rule  upon  this  subject,  although  tlie 
weight  of  opinion  is  in  accordance  with  the  age  above  given.  Lord 
Coke  stated  the  age  to  be  eighteen,  while  other  writers  mention 
seventeen  to  be  the  age,  because  that  is  the  age  at  which  an  adminis- 
tration, during  the  minority  of  an  executor,  determines.  According 
to  others,  fifteen  is  the  age  for  males,  if  the  paily  can  be  proved  of 
eufiieient  discretion ;  but  this  opinion  seems  to  have  been  based 
upon  nothing  more  than  some  loose  dictum  to  be  found  in  an  early 
report,  and  has  never  commanded  any  particular  respect.  {Bing. 
an  Inf.  77.)  By  the  Roman  law  the  testamentary  power  was  recog- 
nized in  males  at  fourteen,  and  in  females  at  twelve,  and,  until  the 
matter  was  fixed  by  statute,  the  civilians  agreed  that  the  English 
ecclesiastical  courts  followed  the  same  rule.  Mr.  Bingham  con- 
cludes what  he  has  to  say  upon  this  point,  by  asserting  that  on  the 
one  hand  the  rule  of  the  ecclesiastical  courts,  in  holding  twelve  and 
fourteen  to  be  the  ages  at  which  males  and  females,  according  to 
the  difference  of  sex,  first  have  the  power  of  making  wills  of  per- 
sonalty, seems  now  well  established ;  so,  on  the  other  hand,  that  it 
is  in  some  degree  consonant  to  the  doctrine  of  the  English  common 
law,  for  though  that  it  is  silent  as  to  the  age  for  wilk  of  personalty, 
these  being  the  subject  of  a  difiPerent  law,  yet  it  adopts  the  same 
standard  of  twelve  and  fourteen  for  other  purposes,  and  so  far  deems 
them  the  ages  of  discretion  as  to  give  infants  of  those  ages  the  power 
of  choosing  guardians,  and  to  presume  that  they  are,  doli  capaces  — 
capable  of  mischief,  in  respect  to  crimes.     {Bing.  on  Inf.  79.) 

In  a  case  in  the  supreme  judicial  court  of  iK'.assachusetts,  in  which 
the  will  of  a  male  infant  was  involved,  Parker,  Ch.  J.,  in  delivering 
the  opinion,  said :  "  That  an  infant  of  fourteen  years  and  upward  is 
capable  of  disposing  of  his  personal  estate  by  will,  seems  to  be  well 
settled  at  common  law."  {Deams  v.  Litilefield,  1  Pick,  R.  239, 243.) 
§  85.  In  England,  if  an  infant  levies  a  fine,  he  is  enabled  to  declare 
the  uses  thereof,  and  if  he  does  not  reverse  the  fine  during  his 
iwnage  the  declaration  of  uses  will  stand  good  forever ;  for  though 

18 
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that  be  in  pais^  and  all  snch  acts  an  infant  may  avoid  at  any  time 
after  his  fiill  age,  if  he  do  not  consent,  yet  being  made  in  pnrBU- 
ance  of  the  fine  levied,  which  fine  must  stand  good  forever,  unless 
reversed,  so  will  tlie  declaration  of  nses  also  stand.  {Bing.  on  Inf. 
80.)  But  the  sealing  of  advantageous  marriage  articles  by  an 
infant  jointly  with  his  father,  is  not  sufficient  to  declare  the  uses  of 
a  fine  and  recovery  which  he  sufiers  after  age,  jointly  with  his  father. 
{Bing.  on  Inf.  80.)  Alienation,  by  matter  of  record,  as  by  fines  and 
recoveries,  occupies  a  prominent  place  in  the  English  Code,  but 
the  practice  is  very  little  known  in  this  country.  This  rule  respect- 
ing infants,  therefore,  is  not  very  important  with  us,  except  in  those 
states  where  the  doctrine  of  uses  still  exists  as  a  modification  of 
the  common  law  \  and  even  in  England,  fines  and  recoveries  are 
now  swept  away  by  statute,  so  that  the  rule  will  soon  cease  to  be 
of  particular  interest  there.     (3  and  4  Wm,  /F,  ch,  74.) 

§  86.  The  question,  whether  an  infant  was  barred  by  a  jointure 
made  before  marriage,  was  for  a  long  time  unsettled  in  England. 
In  consequence  of  the  capacity  of  infants  to  contract  marriage, 
their  marriage  settlements,  when  reasonable,  were  held  valid  in 
diancery ;  but  it  was  unsettled  whether  a  female  infant  could  bind 
her  real  estate  by  a  settlement  upon  marriage,  even  after  the  enact- 
ment of  the  statute  of  27  Hen,  YIII^  introducing  jointures,  until 
the  decision  of  a  celebrated  case  in  the  House  of  Lords,  when  the 
great  question  was  finally  settled  in  favor  of  the  capacity  of  the 
female  infant  to  bar  herself  of  her  right  of  dower  in  her  husband's 
land,  and  to  her  distributive  share  of  her  husband^s  personal  estate, 
by  her  contract  before  marriage.  {Drury  v.  Druryy  given  in  2 
Edw.  Ch.  B.  60.)  And  in  another  case  in  chancery,  decided  before 
Drury  v.  Drury^  Lord  Chancellor  Hardwicke  laid  down  a  similar 
rule,  saying  that  marriage  agreements  differ  from  all  other  agree- 
ments of  infants.  ^'  The  principal  contract  is  the  marriage,  and  an 
infant  female  may  contract  at  the  age  of  twelve.  All  other  parts 
of  the  contract  are  collateral  incidents,  entered  into  to  secure  some 
provisions  for  the  party  marrying  and  the  issue,  and  may  be  greater 
or  less,  according  to  circumstances.  As  soon  as  the  marriage  takes 
place,  the  principal  contract  is  executed,  cannot  be  set  aside 
or  rescinded ; "  therefore  the  court  will  take  care  how  they  "  break 
in  upon  settlements  made  upon  the  marriage  of  infants."  And 
further  on,  his  lordship  says :  "  But  if  this  court  should  interpose 
to  set  aside  or  give  relief  against  any  part  of  a  marriage  settlement. 
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it  must  relieve  against  and  avoid  the  whole,  for  every  part  makee 
the  consideration  of  the  whole  of  everything ;  and  it  is  impossible, 
wnere  there  is  no  fraud,  to  say  this  fact  is  unreasonable ;  you  have 
gained  too  much  on  one  side,  and  therefore  that  shall  be  deducted. 
This  makes  it  a  different  bargain,  and,  in  consequence,  the  uses  of 
the  estate  must  be  broken  in  upon  on  the  other  side."  [Hwroey  v. 
AMey,  3  Ailc.  R.  607,  published  in  8  Wend.  B.  331.)  And  in  still 
another  case,  Lord  Ryder  represents  Lord  Chancellor  Hardwicke  as 
saying,  '^  it  was  clear  in  law  that  if  a  man  married,  and  before 
marriage,  in  consideration  of  it  and  of  her  portion,  makes  a  jointure 
on  his  wife,  though  she  was  an  infant,  she  cannot  waive  her  jointure 
and  set  up  her  dower."  {PHoe  v.  Seys^  BamarcPs  Ch,  Ca.  117,  cited 
in  Drury  v.  Drury^  cmd  published  in  8  Wend.  H.  331.)  These 
cases  left  open  the  question,  whether  an  infant  female  could  bind 
her  own  real  estate  by  a  marriage  settlement,  and  Lord  Eldoii,  in  a 
subsequent  case,  held  that  a  female  infant  cannot  bind  her  real 
estate  by  a  settlement  on  marriage  so  but  that  she  may  disaffirm  it ; 
and  in  a  recent  case  it  was  expressly  held  that  no  valid  settlement 
of  a  female  infant's  real  estate  could  be  made  upon  her  marriage, 
by  virtiw  of  any  agreement  by  her  or  her  parents  or  guardian,  oi 
by  the  authority  of  the  court.  {Field  v.  Moored  35  JSng.  L.  cfe  Eq. 
R.  498.  Fw&,  dUo^  Milner  v.  Lord  Harwood^  18  Yeeejfs  B.  259.) 
And  such  is  now  the  well  settled  law  in  England. 

§  87.  Many  decisions  are  found  favorable  to  the  power  of  male 
infants  to  settle  their  real  estate  upon  marriage,  and  such  is  the 
opinion  expressed  by  Mr.  Atherly.  {Aiherly  on  Mwr.  SetUe- 
mentSj  42-45.)  Chancellor  Kent,  however,  thinks  this  conclusion 
questionable  in  the  light  of  the  decision  of  Lord  Eldon^  in  MUner 
V.  Zord  Harwoody  and  submits  the  very  pertinent  question,  "  If  a 
female  infant  cannot  settle  her  real  estate  without  leaving  with 
her  the  option,  when  twenty-one,  to  revoke  it,  why  should  not  the 
male  infant  have  the  sanoe  option  ? "  (2  KenPe  Com.  258.)  The 
doctrine  now  held  in  England  upon  the  subject  seems  to  be  estab- 
lished in  New  York,  Pennsylvania,  Virginia,  and  peiiiaps  others 
of  the  American  States.  {Templev.  Ilawleyy  1  Sandf.  Ch  R.  153. 
Shaw  V.  boyd^  5  Serg.  dk  Rawle^a  R.  312.  Wilson  v,  MeCvUouch. 
7  Harrie*  R.  77.  Lee  v.  Stefwart^  LeigKs  R.  76.)  The  settlement, 
however,  would  pass  the  estate  of  the  infant,  and  would  be  valid 
until  avoided.  A  female  infant  can  affirm  such  settlement  during 
her  coverture,  and  she  may  disaffirm  it  after  she  attains  her  major- 
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ity  if  she  is  then  a  widow.  It  is  a  vexed  question  whether  she 
can  avoid  it  during  coverture.  {Temple  v.  HawUy  1  Scmdf. 
Ck.  B.  153.) 

In  one  case,  in  the  State  of  Yirginia,  the  point  was  settled  that 
*' infants  may  contract  by  marriage  articles  or  settlements  before 
marriage,  and  such  contracts  will  bind  them  when  of  full  age." 
{Treble  v.  Archer^  3  Hen,  c&  Munf,  R,  399.)  And  in  a  still  later 
case  the  court  of  appeals  of  that  state  reaffirmed  the  doctrine,  say- 
ing that  "  the  court  perceive  nothing  to  disapprove  in  the  case." 
{IleoLey  v.  Rowerv^  5  Grattan^s  R,  414.) 

§  88.  In  many  of  the  American  States  the  subject  of  jointure  Ib 
regulated  by  express  statute.  Thus,  in  the  State  of  New  York  a 
conveyance  of  lands  for  the  purpose  of  creating  a  jointure  for  an 
intended  wife,  in  order  to  bar  her  claim  or  right  of  dower  in  the 
lands  of  her  husband,  must  be  made  with  the  assent  of  the  wife 
evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party  to  the 
conveyance ;  or,  if  she  be  an  infant,  by  her  joining  with  her  father 
or  guardian  in  such  conveyance.  (1  R,  S.  part  2,  cL  1,  tiL  3,  §§  9, 
10,  11.  1  Stat,  at  Large^  692.)  Previous  to  the  statute  a  compe- 
tent and  certain  provision  settled  upon  the  female  infant  before 
marriage,  by  way  of  jointure,  to  which  there  was  no  other  objection 
but  its  mere  equitable  quality,  was  an  equitable  bar  of  dower.  But 
the  statute  has  done  away  with  the  distinction  between  legal  and 
equitable  jointures ;  and  any  estate  or  pecuniary  provision  made 
for  the  benefit  of  the  wife  in  that  state,  whether  an  adult  or  an 
infant,  in  lieu  of  dower,  will,  if  assented  to  by  her  in  the  manner 
prescribed  by  statute,  constitute  a  legal  bar  of  her  dower.  {McCartee 
V.  Teller,  2  Paiges  R.  511.  S.  0.  8  Wend.  R.  267.)  And  the  "  act 
for  the  more  effectual  protection  of  the  property  of  married  women," 
passed  in  1849,  expressly  declares  that  ''all  contracts  made  between 
persons  in  contemplation  of  marriage  shall  remain  in  full  force 
after  such  marriage  takes  place."  (Laws  1849,  ch.  375,  §  3.)  This 
provision  would  seem  to  render  valid  and  effectual  all  contracts  and 
conveyances  made  in  consideration  of  marriage,  both  of  infants  and 
adults,  and  in  relation  to  real  as  well  as  personal  estate.  (  Vide 
Wetmore  v.  JSTissam,  3  BoswortKs  R,  321.) 

§  89.  A  male  infant  may  undoubtedly  bar  himself  by  agreement 
before  marriage,  either  of  his  estate  by  the  curtesy  or  of  his  right  to 
his  wife's  personal  property.  He  may  consent  to  a  settlement  made 
by  his  wife  of  her  own  land,  and  should  he,  by  settlement  on  the 
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marriage,  covenant  that  her  estate  should  be  settled  to  certain  uses, 
or  should  he  assent  to  such  covenant  on  the  part  of  his  wife,  who  is 
an  adult  at  the  time  of  her  marriage,  he  will  be  bound  by  the  cove- 
nant. {Slocambe  v.  Olubh,  2  Bro.  Ch.  R.  545.  2  Kmt  Com.  258.) 
It  is  thought  that  personal  property  may  unquestionably  be  bound 
by  such  settlements  on  the  part  of  both  and  female.  (/J.  and 
Harvey  v.  Ashley^  3  Ath.  R.  613.) 

All  marriage  settlements,  in  order  to  be  binding  upon  a  female 
infant  especially,  must  be  fair  and  reasonable,  and  not  tend  to  deprive 
her  of  every  thing.  {WiUiams  v.  Williams^  1  Bro.  Ch»  R.  152. 
Vide  also  Durnford  v.  Zaney  lb.  106.  Caruthers  v.  Caruthers,  4 
iJ.  500.)  But  the  infant  wife  will  be  bound  by  the  marriage  con- 
tract if  she  accept  of  him  money,  or  if  after  her  husband's  death 
she  accepts  of  a  jointure  under  the  statute.  {Smith  v.  Low,  1  Atk. 
R.  489.) 

An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  are  infants,  can  only  be  made  by 
the  parties  themselves.  At  most,  it  is  only  voidable,  and  unless  the 
parties,  within  a  reasonable  time  after  coming  of  age,  seek  to  avoid 
it,  they  will  be  considered  as  ratifying  it.  {Jones  v.  Butler^  30 
Ba/rh.  R.  641.) 

§  90.  Questions  frequently  arise,  especially  in  England,  respect- 
ing settlements  on  the  marriage  of  wards  of  court,  though  such 
questions  have  usually  arisen  in  the  case  of  female  wards;  and 
Mr.  McPherson  considers  it  almost  impossible  to  deduce  from  the 
decided  cases  any  general  conclusions  as  to  what  the  court  may  in 
any  particular  instance  hold  to  be  a  proper  settlement.  {McP.  on 
Inf,  201.)  It  seems,  however,  that  settlements  made  under  the 
sanction  of  the  court  take  effect,  like  other  marriage  settlements  of 
infants,  only  as  contracts  of  the  adult  party,  and  that  their  provi- 
sions do  not  derive  from  the  approval  of  the  court  any  authority 
or  force  which  does  not  belong  to  them  by  the  general  rules  of  law. 
(McP.  on  Inf.  202.) 

Upon  the  marriage  of  two  infants,  one  being  a  ward  of  court,  the 
court  has  no  power  to  compel  a  settlement  to  be  made  by  either  of 
them  during  minority,  not  even  of  the  personal  estate  of  the  infant 
ward.    {Field  v.  More,  35  Eng,  L.  <&  Eq.  R.  498.) 

When  a  female  ward  of  court  marries  a  man  who  has  property 
of  his  own  to  settle,  the  court,  whether  there  has  been  contempt  or 
not,  will  not  allow  the  wife's  fortune  to  be  tied  up  for  the  children 
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of  tliat  marriage,  but  will  take  care  to  enable  her  to  provide  for  a 
future  marriajge ;  and  it  is  not  sufficient,  it  Beeme^  that  the  settle- 
ment slKHild  contain  powers  for  the  wife  to  provide  for  a  second 
husband  and  children  out  of  her  real  estate,  because  she  may  lose 
her  husband  and  marry  again  before  she  attains  full  age,  and  she 
cannot  execute  pow^^  over  her  real  estate  during  infancy.  (  Wells 
V.  Price,  5  Vesey^s  H.  398.  Malset/  v.  IlaUey,  9  tJ.  471.  Hearie 
V,  Orembank,  1  iJ.  298,  cited  in  McP,  on  Inf,  202.)  If  a  female 
waa?d  of  court  is  married  without  the  consent  of  the  court,  the  court 
will  compel  the  husband,  foy  process  of  contempt,  to  make  a  proper 
settlement ;  and  in  such  cases,  the  interest  which  the  husbajad  will 
be  allowed  to  take  in  the  wife's  property  rests  entirely  in  the  dis- 
cretion of  the  court.  [Stevens  v.  Savage^  1  Ves.  Jr,  B.  154.  Ball 
V.  Coutts,  1  Vea.  <&  Beanie's  B.  300,  303.) 

§  91.  In  some  cases  a  court  of  equity  will  interfere  when  a  female 
ward  of  the  court  has  improvidently  married,  and  recover  the  prop- 
erty brought  to  the  husband,  for  her  own  comfort  and  support,  and 
allow  her  to  control  it.    {Bathurst  v.  Murray,  8  Yes.  /?.  74.) 

In  a  case  in  the  late  -court  of  chancery  of  the  State  of  New  York, 
the  chancellor  (Walworth)  goes  on  to  show  that  there  is  a  class  of 
cases  in  which  the  court  may  interfere  in  behalf  of  the  wife  or  her 
children,  and  take  from  the  husband,  not  only  the  property  in  action 
which  he  has  acquired  by  the  marriage,  but  also  that  which  he  has 
reduced  to  possession,  for  the  purpose  of  receiving  a  suitable  pro- 
vision for  the  wife  herself,  and  also  for  the  issue  of  the  marriage. 
^^  But,"  he  remarks,  '^  there  are  cases  where  the  husband  ha^  mar- 
ried a  ward  in  chanceiy  without  the  consent  of  those  who  by  law 
are  intrusted  with  the  protection  of  her  property  and  rights.  In 
such  cases,  as  the  husband  is  guilty  of  contempt,  and  as  the  whole 
property  of  the  infant  fems  covert  is  under  the  special  protection 
of  the  court,  the  court  itself,  even  without  the  consent  of  the  wife, 
may,  upon  the  application  of  any  of  her  friends  in  her  behalf, 
restrain  the  husband  and  his  creditors  from  intermeddling  witli  her 
estate  until  a  proper  settlement  is  made  for  the  benefit  of  the  wife 
and  the  issue  of  the  marriage."  ( Yam,  Puzer  v.  Yan  Duzer,  6 
Paiges  B.  366,  369.) 

§  92.  When  an  infant  has  no  testamentary  guardian,  at  common 
law  he  has  the  power  at  the  age  of  fourteen  to  name  his  guardian 
to  the  court,  and  unless  there  appears  to  be  «ome  objection  to  the 
person  named,  he  will  be  appointed.     The  competent  age  of  the 
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infant  for  choosing  a  guardian,  however,  is  usually  fixed  by  statute^ 
and  in  most  of  the  Ainerican  States  fourteen  is  the  age  fixed  for 
males,  and  when  there  is  a  difference  made  between  the  age  of  the 
88X68  in  this  respect  it  is  of  twelve  in  females.  But  this  subject 
will  be  fully  and  more  appropriately  treated  in  a  subsequent  chapter 
when  guardianship  of  infants  will  be  considered. 


CHAPTER  IX. 

OF  DTFANTB^  OONTKACTS  WHICH  THE  LAW  BEQUIBES  —  ENLISTMENTS  IN 
THE  ABMY  AND  NAVY  —  INDENTUBIlS  OF  APPRENTICESHIP  —  EXECU- 
TION OF  TRUSTS. 

§  93.  As  a  general  rule,  whatever  an  infant  is  bound  to  do  by 
law,  the  same  will  bind  him  though  he  do  it  without  a  suit  at  law. 
For  example,  after  an  order  of  filiation  an  infant  is  bound  by  law 
to  support  his  illegitimate  child,  and  it  is  held  in  such  a  case  that 
his  promise  to  pay  for  necessaries  furnished  to  the  child  would  be 
valid.  The  statutes  of  New  York  and  of  several  others  of  the  states, 
oblige  the  putative  father  of  a  bastard  child  to  indemnify  the  city, 
town  or  county  against  the  expenses  of  supporting  such  illegitimate 
child,  and  makes  it  necessary  for  him  to  enter  into  bonds,  with 
sureties,  for  that  purpose,  as  the  only  means  by  whicli  he  can  obtain 
a  discharge'  from  arrest ;  and  it  is  held  that  under  those  statutes  an 
infant  putative  father  has  a  legal  capacity  to  make  a  binding  obli- 
gation in  such  a  case.  {The  People  v.  Moores^  4  Denio^a  R,  518.) 
So,  also,  in  the  State  of  New  York,  an  infant  imprisoned  on  an  exe- 
cution in  a  civil  suit,  is  entitled  to  a  discharge  from  imprisonment 
on  assigning  his  property  in  compliance  with  the  provisions  of  the 
statute ;  and  in  such  a  case  his  assignment  would  be  valid,  notwith- 
standing his  nonage,  and  could  not  be  avoided.  {The  People  v. 
MvJUn^  25  Wend.  R.  698.)  And  in  a  case  in  Massachusetts,  Par- 
sons, Ch.  J.,  said,  infants  are  bound  by  all  acts  which  they  are 
obliged  by  law  to  do.  {Baker  v.  Lovettj  6  Mass.  R.  80.)  And  in 
a  stiU  later  case  in  the  same  state,  the  court  held,  that,  inasmuch  as 
the  Hassachusette  bastardy  act  requires  that  the  party  accused  of 
being  the  father  of  a  bastard  child,  shall  give  a  bond,  with  sureties, 
infancy  is  no  defense,  either  for  the  infant  or  his  sureties,  to  an 
action  on  such  bond.    {MoCail  v.  Parker ^  13  Mete.  R.  372.) 
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wheneyer  thej  enter  into  contracts  which  owe  their  yalidity  and  the 
means  of  their  enforcement  to  statutes ;  and,  further,  that  in  all 
statutes  containing  general  words  there  is  an  implied  or  virtual 
exception  in  favor  of  persons  whose  disability  the  common  law 
recognizes.  (1  Parsons  on  Con.  282,  referrmg  to  the  Nortivu)eHem 
RaH/way  v.  MoMichdel^  5  Much.  R.  124.) 

In  a  case  in  the  court  of  queen's  bench,  two  of  the  judges  —  Lord 
Denman  and  Patteson,  J. — expressed  the  opinion  that  when,  by  a 
statute,  a  shareholder  in  an  incorporated  company  is  liable  to  the 
company  for  calls  in  his  character  of  shareholder,  the  fact  of  infancy 
will  make  no  difference.  {Cork  and  Bandon  RanZwayY.  Cazeriovej 
10  Q.  B,  R.  &36.)  But  the  court  of  exchequer  (in  the  case  of  the 
Northwestern  Railway  v.  McMichady  sy/prd)  refused  assent  to  the 
doctrine.  This,  however,  does  not  at  all  conflict  with  the  rule  that 
when  a  statute  requires  certain  specified  parties  to  enter  into  a  given 
obligation,  without  any  exception,  infants  are  included,  and  their  acts 
cannot  be  avoided. 

§  96.  Another  class  of  binding  contracts  made  by  infants  com- 
prises those  madie  in  compliance  with  a  statute  authorizing  them  to 
make  contracts  for  the  public  service.  For  example,  there  aro 
statutes  authorizing  certain  minors  to  enlist  into  the  army  and  navy, 
and  in  such  cases  the  contract  is  binding.  ( United  States  v.  Bain- 
Iridgej  1  MasorCs  R.  71.  Common-wealth  v.  Oushvng^  lb.  71. 
Commonwealth  v.  Murray^  4  Binn,  R.  487.  CommonvyeaUh  v. 
JarrMe^  1  Serg,  dk  Rawi^s  R.  93.  PhdmCs  case^  9  Alb.  Pr.  R. 
286.)  By  the  laws  of  congress,  however,  such  enlistment  may  be 
avoided  unless  made  with  the  consent  of  the  parent  or  guardian  of 
such  minor.  {Dobbs*  case,  12  Abb.  Pr.  R.  113.  Matter  of  Carlton, 
7  Cow,  R.  471.  State  v.  Di/miok^  12  N.  H.  R.  194.  Comm^^a- 
wealth  V.  CaRam,^  6  Binn.  R.  255.  United  States  v.  Amderson, 
1  Cook^s  R,  143.  Cormnonwealth  v.  Camao^  1  Serg.  dk  Rawle^s  S. 
87.)  If  the  minor  have  no  parent  or  guardian,  the  enlistment  will 
be  binding  and  he  cannot  be  discharged  on  the  ground  of  infancy. 
{Ddiibif  case,  12  Ahb.  Pr.  R.  118, 117.)  The  enlistment  of  a  minor 
under  eighteen  years  of  age,  however,  is  not  authorizei  by  any  law 
of  Congress.    {Matt&r  of  TarUe,  25  Wis.  R.  390.) 

In  some  of  the  states  minors  over  eighteen  years  of  age  may 
enlist  into  a  volunteer  company,  in  which  case  the  minor  is  bound 
the  same  as  an  adult.  {Stevens  v.  J^bss^  18  Maine  R.  19.  F^Drter 
V.  Sherbwme^  21  id.  268.     Commonwealth  v.  Frost,  13  Mass.  R. 
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491.    Window  ▼.  Anderson^  4  ib.  376.    Deway^  Petitioner^  11 
Pick.  R.  265.) 

By  the  statute  of  New  York  it  is  declared  that  no  person  under 
the  age  of  twenty-one  years  shall  enlist  in  or  join  any  uniform  troop 
or  company  without  the  consent  of  his  parent  or  guardian,  master 
or  mistress.    (Laws  of  1862,  ch.  477,  §  33.)    An  enlistment  con- 
trary to  this  statnte  would  be  void.     An  agreement  of  an .  infant 
under  the  age  requisite  for  enrollment  into  the  militia  to  go  as  a 
substitute  for  another  into  actual  service,  is  not  binding,  even 
though  made  with  the  consent  of  his  father,  and  although  the  con- 
sideration be  fully  paid.    {Graoe  v.  WUheVy  10  Johns,  JS.  453.     The 
role  would  be  different  when  there  is  a  statute  specially  providing 
for  the  engagement  to  serve  as  a  substitute,  as  there  was  with  refer- 
enoe  to  service  in  the  late  war  of  the  rebellion  in  the  United  States. 
If  the  statute  authorize  the  employment  of  substitutes  under  age, 
then,  of  course,  the  engagement  of  a  substitute  would  be  binding 
on  the  infant  the  same  as  in  the  case  of  an  original  enlistment. 
But  when  a  minor  is  held  to  service  in  the  army  or  navy  by  force 
of  a  statute,  Professor  Parsons  states,  upon  authority,  that  it  is  not 
the  contract  of  enlistment  which  bidds  him,  but  the  statutory  duty. 
"In  all  cases,"  he  adds,  "the  only  criterion  is,  whether  the  liability 
is  derived  from  the  contract.     If  it  be  derived  from  contract,  the 
common  law  exceptions  apply  to  it ;  otherwise  not."     (Parsons  mi 
Con,  281,  citim^  United  States  v.  BcMbridge^  1  Mason^s  B.  71, 
and  Parke^  B.  Newry  A  EnnisMUen  Ra/Uway  v.  Coombe^  3  Escoh. 
R.  569.)     But  however  this  may  be,  perhaps,  is  not  very  mate- 
rial.   It  is  only  important  to  show  that  minors  are  bound  by  such 
engagements. 

§  97.  Another  act  of  an  infant  which  he  may  not  repudiate  is  his 
engagement  to  serve  as  an  apprentice  to  learn  some  art  or  trade 
with  the  consent  of  his  parents  or  guardian,  or  other  person  pro- 
vided by  statute.  This  act,  being  manifestly  for  the  benefit  of  the 
infant,  he  is  competent  to  perform,  and  the  relation  of  master  and 
apprentice,  created  by  tlie  indenture  to  which  he  is  a  party,  cannot 
Ije  dissolved  by  the  infant.  (Rex  v.  Orea/t  WigsUm^  10  Eng,  C,  Z. 
A  161.  King  v.  Amedy,  5  ib.  885.  10  Mees.  <&  Wds.  R.  195. 
Woodruff  v.  Logan,  1  EngUsKs  \ATh.'\  R.  276.) 

Formerly,  if  not  at  present,  by  the  custom  of  London  in  England, 
an  in&Dt  unmarried  and  above  the  age  of  fourteen,  could  bind  him- 
ielf  apprentice  to  a  freeman  of  London,  by  indenture,  with  prop^ 
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covenants,  and  the  same  was  as  binding  as  though  the  party  had 
been  of  full  age,  and  for  a  breach  of  the  covenants  contained  in  the 
indenture  an  action  could  be  brought  in  any  other  court  as  well  as 
in  the  courts  of  the  city.  {Bing,  on  Inf,  90,  per  opinion  of  Lord 
Eldon.     Brand  v.  Well,  2  Bos.  ds  PuU.  R.  96.) 

It  has  been  declared  in  some  cases  that  the  father  or  parent,  at 
common  law,  might  bind  his  infant  an  apprentice  without  the 
assent  of  the  infant,  or  his  joining  in  the  indentures.    {Matter  of 
McDmdes,  8  Johns.  R.  328.    Day  v.  Everett,  7  Mass,  R.  145.) 
Other  authorities  hold  that  an  infant,  even  at  common  law,  cannot 
be  bound  to  an  apprenticeship  without  his  assent.     Undoubtedly 
the  parent  who  should  enter  into  contract  binding  his  minor  child 
to  service  to  another  could  not  take  advantage  of  the  fact  that  the 
child  did  not  execute  the  indentures.    The  child  only  could  repu- 
diate the  transaction,  while  the  parent  would  be  bound  by  his 
contract.    {The  People  v.  Gates,  57  Barb.  R.  291.    8,  C.  39  Hem), 
J?r.  R.  74.     People  v.  Erhert,  17  All.  Pr.  R.  396.     Shute  v. 
I>orr,  5  Wend,  R.  204,  206.    Rex  v.  St.  Petrex,  4  Term  R.  1 96. 
Ex  parte  Davis,*  5  ih.  715.)    And  Judge  Allen  in  the  court  of 
appeals  stated  unqualifiedly  tfiat,  "  at  common  law,  the  parent  may 
bind  his  infant  an  apprentice,  and  the  statute  simply  controls  and 
limits  this  authority  by  requiring  the  infant  to  be  a  party  to  the 
deed.    {People  v.   Gates,  43  N.    Y.  R.  40,  45.)    But  however 
the  rule  may  be  at  common  law,  both  in  England  and  in  this 
country,  the  matter  of  master  and  apprentice  is  governed    by 
statute,  and  in  all  such  cases,  the  statute  is  considered  as  controlling 
the  common  law. 

§  98.  The  origin  of  the  English  law  of  apprenticeship,  as  given  by 
Professor  Parsons,  is  interesting  and  worthy  to  be  noted.  It  seems 
that  the  law  grew  out  of  and  rested  upon  the  ancient  establishment 
of  guilds  or  companies  for  ti*ade  or  handicraft,  which  were  once 
almost  universal  throughout  Europe,  and  still  generally  subeist, 
though  much  modified  in  form  and  effect.  No  one  could  pursue  a 
trade  or  mechanical  occupation  on  his  own  account  who  was  not 
a  member  of  such  guild  or  company,  Nor  could  he  beconae  a 
member  except  by  a  regular  apprenticeship.  A  change  of  trade, 
therefore,  became  very  difficult,  and  the  several  companies  provided 
with  great  care  against  such  increase  of  their  members  as  should 
render  it  too  difficult  for  all  to  find  occupation.  Under  such  cir- 
i^umstances,  to  enter  upon  an  apprenceship  which  led  to  such 
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membership  was  to  acquire  a  enpport  for  life,  and  it  was  usual  to 
pay  large  fees  to  the  master.  This  custom  exists  in  England  at  the 
present  day.    (I  Parsons  on  Con,  633.) 

In  this  country  every  employment  is  open  to  all,  and  every  person 
is  at  liberty  to  engage  in  such  business  as  he  pleases,  and  to  change 
his  business  as  often  as  he  pleases,  and  therefore  the  apprenticeship 
system  is  less  important  and  apprenticeships  less  common  with  us 
than  in  Europe. 

§99.  The  subject  of  apprenticeship  is  regulated  by  statute  in 
England  and  in  most  of  the  American  States.  In  the  State  of 
New  Tork  every  male  infant,  and  every  unmarried  female  under 
the  age  of  eighteen  years,  may,  of  his  or  her  own  free  will,  bind 
himself  or  herself,  in  writing,  to  serve  as  clerk,  apprentice  or  serv- 
ant in  any  profession,  trade  or  employment.  (2  R.  S.  part  2,  cK,  8, 
tit  4,  art  1,  §  1.  2  Stai.  at  Lwrge^  160.)  The  contract  of  appren- 
ticeship, however,  will  not  be  legal  and  binding  unless  entered  into 
bv  the  consent  of  the  parents  or  parent  of  the  minor,  if  any  be 
living,  and  if  no  parent  be  living,  then  by  the  guardian  or  guardians 
of  the  minor.  The  articles  of  apprenticeship  must  be  duly  exe- 
cuted under  the  hands  and  seals  of  the  person  or  persons  employing 
the  apprentice,  and  also  by  the  party  or  parties  required  to  give  the 
consent,  and  likewise  by  the  minor  apprenticed.  By  the  indentures 
the  apprentice  must  be  bound  to  serve  his  employer  for  a  term  of 
not  less  than  three  or  more  than  five  years,  and  if  the  minor  leave 
his  employer  during  the  term  of  apprenticeship,  he  may  be  com- 
pelled to  return,  unless  the  indentures  shall  be  cano<eled  in  pursuance 
of  the  statute.  Tlie  employer  must  be  bound  by  the  indentures  to 
proTide  suitable  board,  lodging  and  medical  attendance  to  the 
apprentice  during  the  term,  and  to  teach,  or  cause  to  be  taught  to, 
the  apprentice  every  branch  of  business  to  which  the  apprentice  is 
indentured,  and  at  the  expiration  of  the  apprenticeship  to  give  the 
apprentice  a  certificate  in  writing,  stating  that  the  apprentice  has 
served  the  full  term  at  the  trade  or  craft  specified  in  the  indentures. 
Any  person  taking  an  apprentice  without  complying  with  the  pro- 
visions of  the  statute  in  respect  to  the  terms  of  the  indentures  is 
declared  to  be  guilty  of  a  misdemeanor.  The  indentures  cannot  be 
canceled  before  the  expiration  of  the  term  of  apprenticeship  except 
in  case  of  death,  or  by  the  order  of  the  supreme  or  county  court  for 
good  cause.  And  in  case  the  apprentice  shall  leave  his  employer 
contraiy  to  the  law,  he  may  be  arrested  and  punished.    If  the 
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employer  neglect  to  perform  any  of  tlie  obligations  of  the  indentures 
pn  his  part,  he  may  be  prosecuted  therefor  by  the  apprentice  or  his 
'  parents  or  guardians  and  a  fine  imposed  upon  him  not  exceeding 
$1,000,  nor  less  than  $100  for  the  use  and  benefit  of  the  apprentice. 
No  indentures  will  be  valid  unless  in  accordance  with  the  provi- 
sions of  the  act.    {Laws  of  1871,  ch,  934.) 

By  the  laws  of  New  York  certain  poor  officers  are  authorized  to 
bind  out  as  apprentices  minor  children  who  may  become  chai^eable 
as  paupers.  And  provision  is  also  made  for  binding  out  indigent 
children  by  specified  asylums  in  the  state.  (2  R.  8.  part  2,  ch.  8, 
tit  4,  art.  1,  §§  2,  5,  6.  2  Stat,  at  Large,  161.  Zatos  of  1855,  cA. 
159.  Zaw8  of  1860,  cL  510.  Zaws  of  1869,  ch.  411.  Zatos  of 
1870,  ch.  431.)  And  it  has  been  held  that  such  laws  are  valid  and 
constitutional.  {People  v.  N.  Y.  Juvenile  Asylum,  2  Sup  Ct.  R, 
475.)  Of  course,  the  indentures  iikall  these  cases  must  be  in  accord- 
ance, or  at  least,  not  in  conflict,  with  the  provisions  of  the  act  of 
1871  before  cited.  It  has  been  recently  held  by  the  court  of  appeals 
of  the  state  that  the  board  of  commissioners  of  pubh'c  charities  and 
corrections  of  the  city  and  county  of  New  York,  has  the  power  to 
bind  out  as  an  apprentice  any  minor  chUd  under  its  care  chaigeable 
to  the  city.  {The  People  v.  Weiseenhach,  60  N.  Y.  R.  385.)  In 
this  case  it  appears  that  the  child  in  question  was  bound  out  with- 
out the  consent  of  her  father  who  was  then  living,  but  the  transaction 
occurred  before  the  passage  of  the  law  of  1871. 

By  the  New  York  statute  it  is  expressly  declared  that  no  indenture 
or  contract  for  the  service  of  an  apprentice  shall  be  valid  as  against 
the  person  whose  services  may  be  claimed,  unless  made  in  the 
manner  prescribed ;  and  the  county  superintendents  of  the  poor  and 
the  overseers  of  the  poor  are  made  the  guardians  of  every  person 
bound  or  held  to  service  in  their  respective  cities  or  towns,  to  take 
care  that  the  terms  of  the  contract  of  service  be  fulfilled,  and  that 
such  person  be  properly  used  ;  and  it  is  made  their  especial  duty  to 
inquire  into  the  treatment  of  every  sudb  person  and  redress  any 
grievance  in  the  manner  prescribed  by  law.  ( Yide  2  R.  S.part  2, 
ch.  8,  tit  4,  art  3,  §§  26-43.     2  Stat  at  Large,  166-167.) 

§  100.  Infants  coming  from  any  foreign  country  beyond  sea,  may 
bind  themselves  to  service  until  they  attain  the  age  of  twenty-one 
years,  or  for  a  shorter  term,  or  if  such  contract  of  service  be  made 
for  the  purpose  of  raising  money  to  pay  his  passage,  or  for  IIms 
payment  of  such  passage,  the  term  may  be  for  one  year,  although 
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snch  term  may  extend  beyond  the  time  when  such  person  will  he 
of  full  age,  bnt  it  cannot  be  for  a  longer  term.  Snch  contract, 
however,  will  not  bind  the  servant,  nnless  it  be  acknowledged  by 
him  before  some  mayor,  recorder,  or  alderman  of  a  city,  or  before 
some  justice  of  the  peace ;  nor  nnless  a  certificate  of  snch  acknowledg- 
ment, and  that  the  same  was  made  freely  on  a  private  examination, 
te  indorsed  on  snch  contract ;  and  snch  contracts,  in  cases  of  infants 
coming  from  beyond  sea,  may  be  assigned  by  the  master,  by  an 
instmrnent  in  writing  indorsed  theieon,  executed  in  the  presence 
of  two  witnesses,  provided  the  assignment  be  approved  of,  in 
writing,  by  any  of  the  magistrates  above  mentioned,  and  snch 
approbation  must  be  indorsed  on  the  contract  (2  R,  S.  paH  2, 
€A.  8,  tit.  4,  ar^.  1,  §§  12-14.     2  Stai,  at  Large,  162.) 

§  101.  The  provisions  of  the  Kevised  Statutes  of  the  State  of 
New  York,  cited  in  the  last  section  may  be  taken  as  a  fair  sample, 
in  its  general  features,  of  the  statutes  of  many  of  the  states  of  the 
nnion.  The  substance  of  the  law  of  several  of  the  states  upon  the 
sabject  will  be  given  in  the  next  section,  and  the  law  of  other  states 
may  be  indicated  in  essential  particulars  by  the  cases  examined  in 
other  sections  in  this  chapter.  But  as  the  legislation  of  the  states 
is  by  no  means  stable  upon  the  subject  of  apprenticeship,  any  more 
thac  upon  many  other  subjects,  it  will  be  safe  in  most  instances  to 
examine  the  local  statutes.  Under  the  New  York  statutes,  it  has 
been  held,  that  a  mother,  merely  shown  to  have  received  temporary 
relief  from  the  poor  oflScers,  is  not  a  person  chargeable  to  the  pub- 
lic within  the  meaning  of  the  provision  allowing  a  child  who,  or 
whose  parents,  become  chargeable,  to  be  bound  out.  It  is  further 
held,  that  in  an  indenture  under  that  provision,  a  stipulation  to 
cause  the  child  to  be  taught  "  to  cipher,"  is  not  a  suflScient  compli- 
ance with  the  requirement  of  a  stipulation  to  cause  it  to  be  taught 
tbe  general  rules  of  arithmetic,  and  further  that  it  is  essential  that 
the  indenture  be  signed  by  the  master.  {The  People  v.  Hosier ,  14 
AVb.  Pr.  R.  N.  8.  414.) 

Under  an  act.  of  the  legislature  of  New  York,  the  New  York 
Catholic  Protectorate  is  authorized  to  bind  out  children  committed 
to  its  care,  during  minority,  or  any  less  period,  with  their  consent, 
as  apprentices  or  servants  to  learn  proper  trades  and  employments. 
{Laws  cf  1863,  cK  448.)  In  a  case  before  the  supreme  court,  at 
special  term,  it  was  held,  that  indentures  under  this  act  containing 
no  provision  requiring  the  master  to  teach  the  child  any  trade  or 
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employment,  were  void.  It  was  further  held,  that  an  infant  child 
shown  to  be  ungovernable  and  disobedient  may  be  committed  to  the 
protectorate.     (.Matter  of  Barra^  14  Abh,  Pr.  R.  N.  S.  426.) 

The  New  York  court  of  appeals  have  recently  held  that  under 
the  statute  authorizing  the  superintendents  of  the  poor  of  the  count j 
to  bind  out  certain  minors  as  apprentices,  a  majority  of  such  super- 
intendents may  execute  the  power  without  a  meeting  of  or  a  notice  to 
all.  But  it  was  held  in  the  same  case,  that  such  an  apprenticeship 
would  be  dissolved  by  the  acceptance  of  the  apprentice  into  the 
military  service  of  the  government,  although  his  enlistment  was 
voluntary  on  the  part  of  the  apprentice,  and  without  the  consent  of 
the  master.    (John&on  v.  Doddy  56  iT.  F".  Z?.  76.) 

§  102.  In  the  States  of  Maine,  New  Hampshire,  Massachusetts 
and  Louisiana,  the  statutes  substantially  agree  in  providing  that 
infants  may  be  bound  as  apprentices  or  servants,  females  until  they 
are  eighteen  and  males  until  they  are  twenty-one,  by  the  father,  if 
competent,  if  not  competent,  by  tlie  mother  or  lawful  guardian,  or 
if  there  be  no  competent  parent  or  guardian,  then  the  minor  may 
bind  himself,  with  the  approbation  of  the  court,  and  if  the  infant 
is  over  fourteen  years  of  age,  he  must  sign  the  indentures.  In 
Vermont,  Rhode  Island,  Connecticut,  New  Jersey,  Pennsylvania, 
Ohio,  Missouri  and  Oregon,  minors  over  fourteen  years  of  age 
may  be  bound  as  apprentices  or  servants,  by  their  parent  or  guardian 
with  the  expressed  consent  of  tlie  minor  in  the  indenture,  and  cer- 
tified by  his  signing  the  same.  And  in  Michigan,  Wisconsin,  Iowa 
and  Kentucky,  the  law  upon  the  subject  is  similar  to  that  of  New 
York.  In  Maryland,  the  father  may  bind  out  his  infant  child  as  an 
apprentice  on  reasonable  terms,  without  the  consent  of  the  child, 
and  in  North  Carolina,  the  infant  may  be  bound,  by  indentures 
executed  by  both  father  and  child.  The  laws  of  the  remaining 
states  upon  the  subject  are  probably  similar  to  those  of  the  states 
named.  (  Vide  the  statutes  of  the  several  states  ojtd  territoriesy 
also  Cwrtis  v,  Curtis^  5  Oraxfs  /?.  535.  Musgraoe  v.  Kemeygayy 
7  Janef^  Law  JR.  71.) 

In  an  early  case  before  the  supreme  judicial  court  of  Massachu- 
setts, in  which  it  appeared  that  the  selectmen  of  a  town,  who  were 
ex  officio  overseers  of  the  poor,  no  persons  having  been  specially- 
chosen  overseers,  bound  out  a  child  as  an  apprentice,  pursuant  to 
the  statute,  by  an  indenture  wherein  they  designated  themselves 
simply  as  selectmen.     It  was  held  that  the  indenture  was  valid,  and 
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an  action  brought  upon  it  by  the  overseers  of  the  poor  of  tlie  town 
subsequently  elected  was  sustained.  {Powers  v.  Ware^  2  Pick.  E. 
i5L)  But  an  indenture  of  apprenticeship  entered  into  by  the 
overseers  of  the  poor,  which  does  not  contain  a  provision  for  the 
instruction  of  the  minor  in  reading,  writing  and  ciphering  according 
to  the  statute  will  not  be  binding  upon  the  minor.  {Butler  v. 
Evhbard,  5  Pick.  B.  250.) 

Under  the  Massachusetts  statute,  it  has  been  very  properly  held 
that  the  overseers  of  the  poor  are  not  authorized  to  bind  out  a  child 
as  an  apprentice,  unless  the  parent  is  actually  chargeable  to  the  town 
at  the  time  of  the  binding  out,  notwithstanding  he  might  have  for- 
merly received  aid  from  the  town,  or  unless  they  had  adjudicated 
or  formed  an  opinion  that  the  parent  was  unable  to  maintain  the 
chad.    {Beiddl  v.  Morse,  19  Pick,  B.  358.) 

It  has  been  held  in  the  State  of  Massachusetts  that  an  indenture, 
by  which  the  child  of  a  town  pauper  in  Khode  Island  is  bound  by 
the  oveerseers  of  the  poor  of  the  town,  conformably  to  the  law  of 
that  state,  as  an  apprentice  to  a  citizen  of  Massachusetts,  is  not 
valid  in  the  latter  state ;  the  court  remarking,  "  public  policy,  and 
the  security  of  our  own  commonwealth,  would  lead  us  to  pause  and 
gravely  examine  the  subject,  before  we  gave  legal  effect  here  to  a 
cause  of  legislation  in  another  state,  which  might  flood  this  com- 
monwealth with  the  pauper  children  of  a  sister  state."  {Jlimes  v. 
Howes,  13  Met.  li.  80,  83.) 

In  a  case  decided  by  the  supreme  court  of  Vennont,  wherein  it 
appeared  that  a  boy  ten  years  of  age  was  bound  as  an  apprentice  by 
his  father  until  he  should  be  twenty-one ;  the  court  held,  that  the 
indenture  was  voidable  by  the  boy  when  he  became  fourteen,  and 
that  his  enlistment  in  the  army  and  going  into  military  service  after 
reaching  that  age  was  a  revocation  of  the  indenture ;  and  further, 
that  even  the  minor's  assent  to  treat  his  military  service  as  rendered 
under  the  indenture  could  not  bind  him ;  that  such  a  contract  would 
be  revocable  through  his  guardian,  like  any  other  contract.  {Hudr 
son  V.  Warden,  39  Vt.  B.  382.)  And  the  supreme  court  of  Maine 
has  decided  that,  when  a  minor  above  the  age  of  fourteen  years  is 
bound  to  service,  the  indentures  should  be  made  by  the  father  or 
mother,  the  minor  consenting,  and  not  by  thp  minor  with  the  con- 
sent of  the  father  or  mother.  (  WhiPniore  v.  Whitoomb,  43  Maine 
B.  458.) 
The  supreme  court  of  New  Hampshire  has  decided,  that  a  con- 
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tract  of  apprenticeship  entered  into  bj  a  minor  under  fonrteen, 
bnt  not  by  an  indenture  of  two  parts  sealed  by  both  parties,  and 
without  a  deposit  of  the  instrument  as  provided  by  the  statute,  is 
voidable  by  the  minor,  and  will  be  avoided  by  any  act  of  his  which 
shows  clearly  his  intention  not  to  be  bound  by  it.  {Brown  v. 
WhUtemcyre,  U  N.  H.  JR.  369.) 

It  has  been  decided  in  Pennsylania,  that  an  indenture  of 
apprentice  should  be  signed  by  the  master,  the  apprentice  and  his 
parent,  guardian,  or  next  friend.  That  the  guardian  can  sign  only 
where  there  is  no  parent ;  and  the  next  friend  only  when  there  is 
neither  parent  nor  guardian.  It  was  also  held,  that  an  indenture 
of  apprenticeship,  which  does  not  provide  for  the  support  of  the 
minor  during  the  whole  and  every  part  of  the  time  which  he  has  to 
serve ;  nor  for  the  schooling  of  the  apprentice;  and  which,  while 
signed  by  one  as  "  next  friend,"  discloses  on  its  face  that  the  parent 
is  living,  is  fatally  defective  in  these  three  particulars.  (ComTnor^ 
y>eaUh  v.  Athinaon^  8  Phil.  R.  375.) 

The  supreme  court  of  Pennsylvania  has  held  that,  when  the 
father  is  living  with  the  mother,  to  make  a  valid  indenture  of 
apprenticeship  of  their  son,  the  assent  of  the  father  before  the 
magistrate  at  the  time  of  the  binding,  expressed  in  writing  is  neces- 
sary ;  and  that  the  assent  of  the  mother  is  not  sufficient.  {Commonr 
wealth  V.  Crommie^  8  WatU  ds  Serg.  R.  339.)  But  the  same  court 
has  decided,  that  in  the  binding  of  an  infant  apprentice  by  over- 
seers of  the  poor,  it  is  not  necessary  that  the  infant  should  join  in  the 
indenture ;  but  that  in  an  assignment  of  an  indenture  of  apprentice- 
ship executed  by  the  overseers  of  the  poor,  the  assent  of  the  parent 
or  guardian  is  necessary.  {JJommowiDeoLth  v.  Jones^  3  Serg.  dk 
RawUs  R.  158.) 

In  the  State  of  Indiana,  it  has  been  held,  that  indentures  of 
apprenticeship  are  void,  unless  assented  to  by  the  proper  judge,  and 
duly  acknowledged.  {HunsueJcer  v.  Ehrvore^  54  Ind.  R.  209.) 
But  it  has  been  held  by  the  supreme  court  of  Illinois,  that  an  inden- 
ture of  apprenticeship,  which  is  void  as  to  the  minor,  by  reason  of 
non-compliance  with  statute  regulations,  may  yet  be  obligatory  upon 
the  father,  as  an  assignment  to  the  master  of  his  son's  services,  if  it 
possesses  the  requisites  of  a  common-law  contract.  The  father's 
right  to  the  services  of  his  child  is  assignable.  {Ford  v,  MoNay^ 
55  lU.  R.  119.)  And  the  supreme  court  of  New  Hampshire  has 
decided,  that  a  contract  of  apprenticeship,  not  in  accordance  with 
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the  Btatnte,  is  yoidable  only  by  the  apprentice,  and  cannot  be  avoided 
bj  anj  other  person  or  party  for  that  reason.  {Page  y.  Marshy  76 
K  27.  B.  306.) 

It  has  been  decided  by  the  snpreme  conrt  of  Wisconsin,  that, 
when  a  minor  is  bound  by  the  supervisors  of  the  poor,  as  in  other 
cases,  the  indentures  must  specify  some  ^^  prof ession,  trade,  or 
employment"  in  which  he  is  to  be  instructed,  or  such  indentures 
are  void,  and  in  no  respect  binding  upon  the  minor.  (In  re  Ooodr 
enauffh,  19  Wis.  R.  274.) 

In  the  State  of  North  Carolina,  it  has  been  held,  that,  under 
the  statute  of  that  state,  it  is  the  duty  of  a  court  of  probate, 
in  the  case  of  a  boy  of  thirteen  years  of  age,  whose  property 
is  so  'small  that  no  one  wiU  maintain  and  educate  him  for  the 
profits,  to  bind  him  as  an  apprentice,  rather  than  commit  him  to  a 
gnardian,  for  the  reason  that  the  former  course  secures  him  some 
education  as  well  as  maintenance  and  support.  {Specurs  v.  Sndlj 
74  If.  C.  /?.  210.)  And  it  has  been  further  held  in  that  state,  that 
a  father  cannot  bind  his  child  an  apprentice  when  under  the  age  of 
twelve  years ;  and  even  when  past  that  age,  it  cannot  be  done  except 
by  deed  executed  jointly  by  the  father  and  child.  {Mrisgrove  v. 
Komegay^  7  Joneff  Law  R,  71.)  A  county  court  in  North  Caro- 
lina has  no  power  to  bind  out  children  by  indenture  of  apprentice- 
ship unless  they  give  notice  of  the  proceedings  for  that  purpose,  and 
it  was  held  to  be  prudent  in  the  court  to  require  that  the  persons 
should  be  present  when  bound.  (In  re  Amhrose^  1  PhiUipsf  Lorn 
R.91.)  The  county  court  has  power,  and  in  a  fit  case  it  is  the  duty 
of  such  court,  upon  application  by  the  master  to  whom  the  court 
has  bound  an  apprentice,  to  restore  to  his  possession  such  appren- 
tice, if  at  the  time  of  application  he  is  a  runaway.  (Beard  v. 
Hudson,  1  PhiU.  La/w  R.  180.) 

In  the  State  of  Georgia,  a  petition  to  the  ordinary  asking  that  a 
minor  child  should  be  apprenticed  to  the  applicant  did  not  show  the 
residence  of  the  minor.  The  order  granting  the  application  was 
passed  the  day  the  petition  was  filed,  and  only  recited  the  fact  that 
the  application  was  made,  and  that  no  good  cause  was  shown  to  the 
contrary.  The  only  other  instrument  in  the  case  was  a  bond  of 
the  applicant,  which  contained  no  stipulation  to  teach  the  appren- 
tice any  trade,  business,  or  occupation,  as  required  by  the  statute  of 
the  state.  It  was  held  that  the  proceedings  were  not  sufficient  to 
bind  the  child  to  the  master,  and  tlie  child  was  therefore,  on  habeas 
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corpus^  diflcharged  from  custody  and  control  of  the  master.  {BaJr 
l&nger  v.  McLavriy  54  Oa.  B.  159.)  And  it  was  also  decided  in 
the  same  state,  that,  when  a  colored  child,  bom  within  what  was 
regarded  as  a  state  of  wedlock  between  its  parents,  and  while  the 
child  was  of  tender  years,  the  parents  separated  and  hved  apart, 
and  the  child  was  taken  by  the  father  with  the  voluntary  assent  of 
the  mother,  the  mother,  under  such  circumstances,  has  no  control 
over  the  child,  and  cannot  legally  enter  into  articles  apprenticing 
such  child  against  the  will  of  the  father.  (Mitchell  v.  McEVvin^ 
45  Ga,  R.  558.)  A  county  judge  in  the  State  of  Georgia  cannot 
bind  out  children  as  apprentices  unless  they  are  residents  of  his 
county,  their  parents  being  dead,  leaving  no  estate  sufficient  for 
their  support,  or  unless  their  parents  reside  out  of  the  county,  or, 
residing  in  it,  are  from  age,  infirmity,  or  poverty  unable  to  support 
them.  {Adams  v.  Adams,  36  Oa.  R.  236.)  And  an  ordinary  has 
no  power  to  apprentice  a  colored  child  who  resides  with,  and  is 
maintained  by  its  father,  the  father  being  a  resident  of  the  county 
and  able  to  support  the  child ;  and  a  child  not  subject  to  be  so  dealt 
with,  may  be  restored  to  its  parent  on  habeas  corpus.  {Comas  v. 
Reddish,  35  Oa.  R.  236.) 

In  the  State  of  Alabama,  they  have  a  statute  which  provides  that 
the  judge  of  probate  of  each  county  may  bind  out  as  apprentices, 
the  children  of  any  person  unable  to  provide  for  their  support,  until 
the  age  of  twenty-one  years  if  a  male,  and  eighteen  if  a  female 
{Reo.  Code,  §  1450);  and  the  supreme  court  of  the  state  has  held, 
that  tiie  jurisdiction  of  a  probate  judge  under  this  statute,  obtains 
to  bind  out  an  apprentice  whenever  the  parents  of  the  child  bound 
out  are  unable  to  provide  for  its  support.  And  further,  that  an 
indenture  of  apprenticeship  made  by  a  probate  judge  under  the 
statute,  will  be  regarded  as  a  deed,  and  if  offered  in  evidence,  its 
execution  must  be  proved  as  in  the  case  of  any  other  deed.  {Owen, 
V.  State,  48  Ala.  R.  328.)  And  the  same  court  held  in  another 
case,  that  an  order  of  the  probate  court  apprenticing  a  minor,  on 
application  of  his  mother,  because  she  is  unable  to  support  him,  is 
not  void  on  the  ground  that  the  application  was  made  by  the 
mother,  it  not  appearing  that  the  minor  had  any  father;  nor 
because  no  notice  was  given  to  the  minor  and  no  guardian  ad  litem 
appointed  to  represent  him.  And  it  was  further  held,  that  the 
mere  abandonment  of  service  by  the  apprentice  does  not  avoid  the 
apprenticeship ;  nor  can  the  master  release  himself  from  his  obliga- 
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tion  without  leave  of  the  court.  (Cochrcm  v.  State^  46  Ala,  R. 
714.)  The  probate  judge  may  revoke  and  annul  letters  of  appren- 
ticeship for  good  cause,  and  there  is  no  appeal  from  his  order  in 
such  a  case.    {McEhnmey  v.  McKimmey^  52  Ala.  H.  102.) 

In  the  State  of  Mississippi,  it  has  been  held,  that  the  condition  of 
facts  upon  which  the  Court  of  chancery  may  bind  out  an  apprentice 
are:  1.  That  the  parents,  if  living  in  the  state,  shall  file  their 
consent ;  2.  When  the  parents  are  unable  to  support  them,  or  are 
bringing  them  up  in  vicious  habits ;  or,  3.  When  the  parents  and 
no  near  relative  will  take  the  care  and  support  of  them.  And  the 
parents,  if  living  in  the  state,  and  if  not  the  nearest  of  kin,  must  be 
notified.  If  neither  of  these  conditions  of  fact  exist,  and  the  notice 
be  not  given,  the  binding  out  will  be  a  nullity.  {Haiory  v.  Col- 
Unoat/j  48  Mus.  R.  587.) 

Under  the  statute  of  Arkansas,  it  is  held,  that  the  approval  of  the 
probate  court  is  necessary  to  the  validity  of  an  indenture  of  appren- 
ticeship of  a  child  by  its  father.  {MorriU  v.  Kennedy^  22  Ark. 
R.  324.) 

In  Kentucky,  the  jurisdiction  of  the  county  court  over  orphans 
and  poor  children,  whose  parents  are  unable  to  rear  them  properly, 
is  limited  and  special,  and  every  order  for  binding  a  child  as  an 
apprentice  should  exhibit  the  facts  required  by  law  for  giving 
jurisdiction ;  and  if  the  facts  are  not  so  stated  the  order  is  void. 
{Chaudet  v.  Stone^  4  BuhKs  R.  210.)  And  in  apprenticing  a 
minor  who  is  a  negro  or  mulatto  orphan  child,  it  is  the  duty  of  tho 
court  to  give  the  preference  to  the  former  owner  of  the  cl^ild,  if 
the  owner  shall  request  it,  provided  he  is  a  suitable  person.  {Larnh 
V.  Lamb^  4  BusK%  R.  213.)  •  • 

§  103.  In  England  and  in  many  of  the  states  of  the  American 
Union,  statutes  exist  having  for  their  object  the  protection  of  child- 
ren from  laborious  toil  unsuitable  to  their  years.  Thus,  in  England 
the  hours  of  labor  for  apprentices  and  servants  are  limited  to  ten 
hours  in  any  one  day,  and  to  fifty  hours  in  any  one  week.  (10  dkW 
Vict.  ch.  29.) 

In  the  State  of  Maine,  children  under  fourteen  years  of  age  are 
not  to  be  employed  in  manufacturing  establishments  more  than 
ten  hours  per  day.  (/?.  8.  cJia.  48,  82.)  There  is  a  similar  pro- 
vision in  New  Hampshire.  {Comp.  Laws  1853,  ch.  149,  §  35.) 
And  also  in  Pennsylvania.  {BrightJsy'*8  Dig.  p.  452,  §§  1-6.)  In 
the  State  of  Connecticut  children  under  ten  years  are  not  to  be 
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employed  in  factories  at  aU,  and  thoee.  above  that  age  and  nnder 
eighteen  are  not  to  be  employed  in  any  manufacturing  or  mechani- 
cal establishment  more  than  twelve  hours  in  any  one  day,  or  more 
than  sixty-nine  hours  in  one  week.    {R.  8,  1866,  tit  13,  t^.  4^  §  50.) 

In  the  State  of  Massachusetts,  it  is  provided  Uiat  children 
between  twelve  and  fifteen  years  of  age,  who  have  been  in  the 
state  six  months,  shall  not  be  employed  in  any  manufacturing 
establishment  unless  they  have  been  in  school  under  competent 
teachers  for  at  least  eleven  weeks  during  the  twelve  months  next 
preceding  the  employment  of  such  children  in  such  factory,  and 
that  during  each  twelve  mouths  of  such  employment  they  shall  be 
in  school  the  like  term  of  eleven  weeks  under  like  competent  teach- 
ers. {O&Th.  Stat  1860,  ch.  42,  §  1.)  And  children  under  twelve 
years  of  age  are  not  to  be  employed  in  a  factory  exceeding  ten 
hours  in  any  one  day,  under  a  penalty  of  fifty  dollars,  (/ft.  §  3.) 
And  in  the  State  of  New  Jersey,  no  child  under  the  age  of  ten  is 
permitted  to  work  in  a  factory  at  all,  and  no  minor  above  that  age 
can  be  required  to  work  in  an^  manufacturing  establishment  more 
than  ten  hours  in  any  one  day,  or  more  than  sixty  hours  in  one 
week.  {Laws  1851,  p.  821.  Elmer's  Dig,  1855,  p.  835.)  This 
humane  legislation  is  gaining  ground  in  most  of  the  states,  and 
exertions  are  being  made  in  some  instances  to  limit  the  hours  of 
labor  per  day  still  more  than  the  examples  here  given. 

§  104.  The  subject  of  apprenticeship  is  generally,  if  not  always, 
regulated  by  statute,  but  there  are  some  general  rules,  which  govern 
in  most  cases,  and  they  may  profitably  be  noted.  The  contract  of 
apprenticeship  must  be  in  writing,  and  where  there  is  no  statute  to 
the  contrary,  the  infant  must  be  a  party  to  it.  [^The  King  "^^  Cromn 
ford,  8  East's  R.  25.  The  King  v.  Ameshy,  5  Eng.  a  L.  R.  385. 
Matter  of  McDowleSy  8  Johns.  R.  328.  Strinqfield  v.  HirskiUy 
2  Yerger's  R.  546.  Pierce  v.  Messenby/ry,  4  LeigKs  R.  493. 
Harvey  v.  Owen,  4  BlackforiTs  R.  337.  Batch  v.  &yrith,  12  iT. 
S.  R.  438.  Caster  v.  Aides,  1  Salkeld^s  R.  68.  The  King  v. 
Bow,  4  Mavle  cfe  Sehoyn's  R.  383.  Squire  v.  Whipple.  1  Vt  R. 
69.  Commonwealth  v.  WHbanks,  10  Serg.  db  Rawlis  R.  416. 
Stokes  V.  Hatcher,  1  ScutJuird^s  R.  84.)  The  term  of  service  for 
males  is  usually  until  the  apprentice  arrives  to  the  age  of  twenty-one ; 
and  for  females  until  they  attain  the  age  of  eighteen,  although  the 
indentures  will  be  binding  if  the  tenn  is  to  end  at  an  earlier  period. 
{Brown  v.  Harris,  5  Oratt.  R,  285.)    But  a  contract  made  with 
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a  minor  apprentice  to  serve  beyond  fall  age  is  invalid,  tnongh  it 
may  be  ratified  by  the  minor  after  majority.  (  WaUcer  v.  Chambers^ 
5  Marring.  H.  311.)  Except  by  express  provision  of  a  statute,  an 
indentured  apprentice  cannot  be  assigned  from  one  master  to 
another;  and  in  some  of  the  states  such  assignment  is  forbidden 
by  statute.  As  a  rule  the  trust  reposed  in  the  master  is  a  personal 
one,  and  cannot  be  delegated  by  the  master  to  another.  {Hall  v. 
Gardnery  1  Ma^.  Ji.  172.  Davis  v.  Colma/n^  8  tb.  299.  Randall 
V.  lioich,  12  Pick.  R.  109.  Ayer  v.  Cha%6,  19  %b.  566.  Twher 
v.  Mageey  1%  Ala.  R.  99.  OuUderlamd  v.  Ktwx^  6  Cov).  R.  363, 
367.  Stewart  v.  Ricketta^  2  Humph.  R.  151.  Stringfield  v.  Hei^- 
kUl,  2  Yerg.  R.  546.)  But  where  indentures  of  apprenticeship  are 
assigned  by  the  master  with  the  assent  of  the  apprentice,  and  the 
apprentice  serves  the  assignee  the  whole  term  of  service,  the  same 
will  be  deemed  a  continuance  of  the  apprenticeship  with  the  infant's 
consent,  so  that  he  cannot  recover  pay  for  his  services.  (  Williams 
V.  Finchy  2  Barb.  R.  208.)  And  the  assignment  of  the  indentures 
would  amount  to  a  contract  between  the  two  masters,  that  the  child 
should  serve  the  latter  master,  so  that  the  assignment  is  good  by 
way  of  covenant,  though  not  as  an  assignment  to  pass  an  interest. 
{Nickerson  v.  Howard^  19  Johns.  R.  113.)  And  under  the  statute 
of  Pennsylvania,  it  is  held  that  the  assent  of  both  father  and 
apprentice  to  an  assignment  of  the  indentures  of  apprenticeship  is 
equivalent  to  an  original  binding  and  will  hold  the  parties.  {Comr 
monwealth  v.  Pim  Lear^  1  Serg.  dk  Ranjole^s  R.  248.)  Although  it 
has  been  held  that  an  indenture  binding  an  apprentice  to  a  man, 
his  heirs  and  assigns,  without  naming  executors^  cannot  be  assigned 
by  his  executors.  {Com/monwealth  v.  King^  4  Serg.  dk  RawMs  R. 
109.)  In  Vermont  apprentices  bound  by  the  overseers  of  the  poor 
may  be  assigned  without  their  assent,  and  on  the  death  of  the  mas- 
ter, the  indentures  become  voidable  only.  {Phd/ps  v.  Cuboer^  7 
Vt.  R.  430.) 

The  master  is  in  loco  parentis^  and  may,  therefore,  chastise  his 
apprentice  for  negligence  or  misbehavior,  though  it  must  be  done 
with  moderation.  The  same  discretion  must  be  exercised  by  the 
master  in  such  a  case,  as  is  required  of  the  parent  in  the  same  cir^ 
cnmstanoes.  {Ccmmonyiealih  v.  Bairdj  1  AshmeadHs  R.  267. 
People  V.  PJwlUpSj  1  Whedet^s  Or.  C.  16.  People  v.  Srdffeny  lb. 
502.)  And  in  case  of  the  sickness  of  the  apprentice,  the  master  is 
bound  to  furnish  proper  medical  attendance,  ^d  the  sickness  or 


160  liA  W  OF  INFANCr. 

inability  of  the  apprentice  to  serve  his  master,  does  not  discharge 
such  master  from  his  covenants.  {Rex  v.  Owen^  1  Strang^ s  IL  99. 
Winestone  v.  Linn.  1  Bam.  dk  Cre^s.  It.  460.  Regina  v.  Stnitk, 
8  Oar.  dk  Payne's  R,  153.) 

As  a  general  rule  an  apprentice  is  not  bound  to  follow  his  master 
out  of  the  state  in  which  his  indentures  were  consummated ;  and 
should  the  master  take  his  apprentice  to  another  state  or  county,  the 
contract  created  by  the  indentures  would  be  no  longer  binding  upon 
the  apprentice.  There  are  excellent  reasons  for  the  rule.  The  law 
of  a  state  provides  for  the  apprenticeship  of  minors  with  a  view  to 
the  minor's  benefit,  and  to  the  protection  aflForded  him  by  the  same 
law.  The  health,  the  protection  of  friends  and  many  other  con- 
siderations, as  well  as  the  laws  and  local  privileges,  are  of  importance 
to  the  minor,  and  all  may  be  lost  if  he  be  carried  to  another  county 
or  state ;  and  unless  there  is  some  statutory  provision  to  justify  it, 
the  apprentice  cannot  be  removed  from  the  state  where  he  was 
bound,  whether  the  master  accompanies  him  or  not.  {Lobdell  v, 
AUerh^  9  Gray's  R.  377.  Himes  v.  Howes,  13  Met  R.  80,  82. 
Vickares  v.  Pierce,  12  Maine  R.  315.  Walters  v.  Morrow^  1 
Houston's  R.  627.) 

It  seems,  however,  that  an  indenture  of  apprenticeship,  with 
covenants  valid  in  the  state  where  executed,  will  be  enforced  in 
the  courts  of  another  state,  if  not  contra  honos  mores,  or  against  the 
policy  of  the  law  of  the  latter  state.  The  personal  status  of  each 
individual  is  governed  by  the  law  of  the  actual  domicile  of  such 
individual.     {Petrie  v.  VoorJiees,  3  Oreen^s  R.  285.) 

The  residence  of  an  apprentice  during  his  minority  is  for  all  pur- 
poses of  law  governed  by  that  of  the  master,  and  he  cannot  change 
it  by  leaving  his  master  and  going  to  another  state.  But,  after  his 
arrival  at  full  age,  the  question  of  a  change  of  residence  will  depend 
upon  his  intention.  A  mere  intention,  however,  unaccompanied  by 
a  removal,  will  not  cause  a  man  to  lose  his  residence.  {Maddox  v. 
State,  32  Ind.  R.  111.) 

A  child  held  in  pursuance  of  indentures  of  apprenticeship  which 
are  invalid,  may  be  discharged  upon  habeas  corpus.  {Can/non  v. 
Stuart,  3  Houst.  R.  223.  Comm<mwealth  v.  Atkinson,  8  Phila.  R. 
375.)  So,  also,  the  master  may  vindicate  his  right  to  the  services  of 
the  apprentice,  against  the  parent,  by  habeas  corjms ;  although  the 
court,  in  such  cases,  will  interfere  so  far  only  as  to  free  the  infant 
from  improper  restraint,  and  will  permit  him  to  go  where  his  wishes 
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lead  him,  provided  they  lead  him  into  no  improper  custody  and  he 
is  old  enough  to  make  a  selection.  {People  v.  PiUoWy  1  Sandf. 
R  672.) 

The  statutes  of  the  state  usually  declare  what  acts  will  justify  the 
dissolution  of  indentures  of  apprenticeship,  and  prescribe  the  man- 
ner in  which  the  case  may  be  adjudicated.  But  there  are  certain 
matters  which  are  held  ipso  facto  to  put  an  end  to  the  apprentice- 
ehip.  If  the  apprentice  desert  his  master  and  enter  into  relations 
which  put  it  out  of  his  power  lawfully  to  perform  his  first  indenture, 
the  master  may  treat  the  apprenticeship  as  at  an  end.  {Hughes  v. 
Humphreys  6  Bam.  ck  Cress,  li.  680.)  But  the  master  has  no 
right  to  dismiss  his  apprentice  and  declare  the  indentures  at  an  end, 
because  the  apprentice  misbehaves.  (  Wise  v.  Wilson,  1  Car,  dk 
KirwarCs  R,  662.) 

Ordinarily,  upon  the  death  of  the  master  the  apprenticeship  is 
dissolved,  as  the  trust  imposed  in  the  master  is  a  personal  one  and 
cannot  be  devolved  upon  another.  {Ths  King  v.  Peck,  1  Salk, 
R,  6.  Boater  v.  Burfield,  Strangle  R.  1266.)  And  from  the 
fact  that  the  contract  of  apprenticeship  is  personal,  and  not  sus- 
ceptible of  alienation  without  the  consent  of  jiU  parties,  it  has  been 
very  properly  held  that  such  contract  ceases  upon  the  insolvency  of 
the  master  as  well  as  upon  his  death.  ( Versailles  v.  HaU,  5  Mil- 
lei's  R.  266.)  It  has,  however,  been  decided  in  England,  that, 
when  an  infant,  with  the  consent  of  his  father,  bound  himself 
apprentice  to  a  tradesman,  "  his  executors  and  administrators,  such 
executors  or  administrators  carrying  on  the  same  trade  or  business 
in  the  town  "  where  the  parties  resided,  and  with  him  and  them  to 
serve  for  the  term  of  seven  years,  and  the  master  in  consideration 
of  the  services  of  the  apprentice,  covenanted  to  teach  him,  or  cause 
hira  to  be  taught,  during  the  term,  upon  the  death  of  the  master, 
the  apprentice  was  bound  to  serve  his  widow,  who  was  his  execu- 
trix, while  she  carried  on  the  same  business  in  the  same  town ;  and 
that  she  was  bound  to  teach  the  apprentice.  {Cooper  v.  Simmons, 
7  Hurl.  A  Nor,  R,  707.) 

An  apprentice  on  arriving  of  age  and  at  the  end  of  the  term  of 
his  apprenticeship,  may  maintain  an  action  against  his  master  for 
a  breach  of  the  indentures.  {Cann  v.  WilUams,  3  Houst  R,  78.) 
But  when  the  apprentice  serves  upon  indentures  which  are  not 
binding  upon  him,  because  of  some  statutory  omission,  but  are 
nevertlieless  fairly  executed  and  apparently  advantageous  to  the 
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minor,  he  wiU  not  be  permitted,  after  partial  performance,  to 
rescind  the  contract  and  recover  for'>the  value  of  his  services. 
{Harney  v.  Owen^  4  Blackf.  R.  337.)  li  the  master  neglects  to 
take  charge  of  the  apprentice  for  the  entire  term,  the  authority  of 
the  parent  or  guardian  will  supervene.  {CommomjoeaUh  v.  Conrow^ 
2  Perm.  R.  402.)  This  rule,  however,  would  not  apply  in  those 
states  where  the  methods  for  dissolving  the  relation  of  master  and 
servant  are  prescribed  by  statute.  Of  course,  the  master  is  entitled 
to  the  earnings  of  the  apprentice  so  long  as  the  relation  of  master 
and  apprentice  exists,  and  if  the  apprentice  should  run  away  and 
labor  for  another,  the  master  would  be  entitled  to  his  wages  or 
gains.  But  the  master  has  no  right  to  employ  his  apprentice  in 
menial  services,  if  the  apprenticeship  was  to  a  particular  trade  or 
art.  {ComTnonwealth  v.  Herriperly^  Penn,  Law  Reporter  for  July^ 
1849,^.  129.  James  v.  LeRoy^  6  Johm.  R.  274.  FUen  v.  Topp, 
4  Mig.  Z.  (&  Eq.  R.  412.) 

When  an  infant  labors  for  another  in  accordance  with  articles  of 
apprenticeship  which  are  void  by  reason  of  non-compliance  with 
some  statutory  requirement,  the  infant  may  recover  for  his  services 
the  price  agreed  upon  by  the  contract.  Wliile  the  parties  reside 
together,  mutually  performiDg  the  conditions  of  the  contract,  the 
relation  of  master  and  servant  exists  as  really  as  if  the  indentures 
were  binding.  {Maltby  v.  Harwood.  12  Barb.  R.  473.  Dames  v. 
Fenton,  13  Wis.  R.  185.) 

In  the  State  of  New  York  it  has  been  held  that  the  person 
required  to  consent  to  the  binding  of  the  apprentice  must  do  so  bj 
a  certificate  at  the  end  of  or  indorsed  upon  the  indentures,  although 
no  form  of  words  is  necessary  in  the  certificate ;  if  it  fairly  import 
the  requisite  consent,  it  is  sufficient.  {The  People  v.  The  First 
Judge  of  Lvoingston  County^  2  HilPs  R.  596.)  And  in  the  same 
state  it  has  been  held,  that  in  binding  out  a  town  pauper,  if  there 
ve  two  overseers  of  the  poor  of  the  town,  they  must  both  join  in 
the  execution  of  the  indentures.  {Overseers  of  the  Poor  of  Ilamil- 
ton  V.  Overseers  of  the  Poor  of  Eaton^  6  Gow.  R.  658.)  But 
indentures  of  apprenticeship  are  not  rendered  invalid  by  an  omission 
to  specify  the  profession,  trade  or  employment  in  which  the  appren- 
tice is  to  be  instructed,  unless  in  some  cases,  a  statute  may  reqnire 
it.  {Fowler  v.  HoUenbeck,  9  Barb.  R.  309.)  In  Massachusetts  it 
has  been  held,  that  a  person  claiming  the  services  of  a  minor  under 
indentnres  of  apprenticeship,  will  not  be  permitted  to  recover  for 
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the  same  against  a  third  person  for  whom  the  minor  has  performed 
labor,  unless  it  appears  that  the  minor  was  bonnd  to  him  in  accord- 
ance with  the  laws  of  the  state.  {Ha/rper  v.  CHlbertj  6  Cush.  li. 
417.  But  it  has  been  held  in  the  same  state,  that  the  employment 
of  an  absconding  apprentice,  and  the  fact  that  he  paid  him  for  his 
Eenrioes,  constitute  no  defense  to  an  action  against  such  person  by 
the  master  for  the  value  of  such  services.  {Bardwell  v.  Purring- 
tony  107  Masa.  R.  419.) 

In  North  Carolina  it  has  been  held,  that,  when  a  master,  on  leav- 
ing the  state,  hired  out  an  apprentice  nineteen  years  old,  for  one 
year,  and  took  the  notes  of  the  employer  for  the  hire,  a  recovery 
could  not  be  had  upon  such  notes,  if  it  appeared  that  the  master 
had,  in  effect  transferred  his  mastership  to  the  maker  of  the  notes. 
(Bigga  v.  Harris,  64  N.  C.  R.  413.) 

A  party  who  seduces  an  apprentice  from  the  employ  of  his  mas- 
ter, or  employs  him  without  the  knowledge  or  consent  of  the  master, 
is  liable  to  the  master  for  his  services.  {LigkOy  v.  ClQvMon,  1 
TaunL  R.  112.  Foster  v.  Stewart,  3  Mcmle  dh  Seho.  R.  191. 
Bowers  v.  TUbets,  7  Maine  R.  457.  ConaM  v.  Raymond,  2 
Aikint^  R.  243.  Murnse^  v.  Ooodwin,  3  N.  H,  R.  272.  James 
V.  Zs  Roy,  6  Johns.  R.  274.  But  vide  Ayer  v.  Chase,  19  Pick. 
R,  556.)  And  a  party  is  liable  for  harboring  an  apprentice  against 
the  will  of  the  master,  provided  he  has  knowledge  of  the  appren*- 
ticeship.  {Ferguson  v.  Tucker,  2  Ham'.  <&  GilTs  R.  182.  St/uaH 
V.  Simpson,  1  Wend.  R.  376.) 

§  105.  Infancy  may  be  set  up  as  a  defense  to  an  action  brought 
against  an  apprentice  for  a  breach  of  the  covenants  in  his  indentures. 
{dimming  v.  SiU,  3  Bam.  (6  Aid.  R.  59.  OyTbert  v.  Fletcher, 
Cro.  Caar.  179.  Jennings  v.  PitmxFn,  HvMon^s  R.  63.  LyUy*s 
case,  7  Mod.  R.  15.  Frazier  v.  Rowan,  2  Brev.  R.  47.  McKnight 
V.  Hogg,  3  ib.  44.)  It  was,  however,  declared  in  one  case  in  the 
State  of  Arkansas,  that  the  contract  of  apprenticeship  was  binding 
upon  the  infant  in  such  a  way  as  to  make  him  liable  for  a  breach  of 
his  covenants.  (  Woodruff^  v.  Logan,  1  Eng.  R.  276.)  But  this  is 
not  according  to  the  current  of  authority ;  although  the  apprentice 
may  not  abandon  his  master's  service  and  avoid  his  indentures  unless 
his  master  desert  him,  and  if  he  should  he  would  subject  himself 
to  pains  and  penalties  usually  prescribed  by  statute.  {Rex  v.  Great 
Wigston,  10  3ig.  C.  L.  R.  161.  Emg  v.  Mouwtsovd,  3  Ma/ule  dk 
Sdw.  R.  497.) 
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§  106.  Inasmuch  as  the  infant  is  not  liable  to  the  master  for  vio- 
lations of  his  covenants  of  apprenticeship,  it  is  customary  to  require 
some  friend  of  the  infant  to  bind  himself  for  the  faithful  discharge 
of  the  duties  of  the  apprentice.  This  is  entirely  competent,  and 
the  party  so  undertaking  is  liable  for  the  performance  of  his  cove- 
nants ;  but  in  order  that  such  third  person  be  made  liable,  he  must 
be  a  party  to  the  covenant,  and  his  undertaking  must  be  explicit. 
{Blunt  V.  MdcheVy  2  Mass.  H.  228.  AcJdey  v.  Hoskina^  14t  Johns. 
a.  374.)  And  it  often  becomes  a  question  of  construction  of  the 
language  of  the  indentures  whether  the  party  is  liable  or  not.  If 
the  terms  of  the  indenture  fairly  evince  the  intention  of  the  party 
to  be  bound  for  the  good  conduct  and  faithful  service  of  the 
apprentice,  he  will  be  held  responsible.  (Branch  v.  Ervington^ 
Doug,  R,  518.  WheUey  v.  Loftus,  8  Mod.  R.  191.  BuU  v.  FoUeU, 
6  Cow.  R.  170.  Mead  v.  BiUings,  10  Johns.  B.  99.)  The  party, 
however,  who  covenants  for  the  good  behavior  of  the  apprentice  is 
not  liable  for  every  trifling  misconduct ;  it  must  be  something  sub- 
stantial and  positively  detrimental  to  the  interests  of  the  master. 
(  Wright  v.  Gihon^  3  Carr.  dk  Paynes  R.  583.  Cuming  v.  Hill^ 
3  Bam.  cfe  Aid.  B.  69.  Ildbrook  v.  BvUard^  10  Pick.  B. 
68.)  And  the  party  may  also  limit  his  liability  by  the  terms  of 
his  covenant;  and  when  he  does  so,  he  is  only  liable  to  make 
good  what  he  has  undertaken.  ( Van  Dom  v.  Young^  13  Ba/rh. 
B.  286.) 

The  apprentice  may  have  his  action  against  the  master  for  ill 
treatment  suffered  from  his  master  during  his  term,  and  in  Maine 
it  is  held  that  the  courts  of  law  are  alone  authorized  to  determine 
the  amount  of  damage  in  such  cases.  (  Vinalha/oen  v.  AmeSy  32 
Maine  B.  299.)  In  Tennessee,  the  statute  specifies  what  a  master 
shall  do  for  the  benefit  of  the  apprentice ;  but  where  the  master  gives 
a  bond  more  extensive  in  its  requirements  for  the  benefit  of  the 
apprentice,  he  will  be  bound  thereby.  {Davis  v.  Bratton^  10 
Ilumph.  B.  179.) 

§  107.  Mr.  Story  lays  it  down,  as  gathered  from  the  authorities, 
that  the  representative  acts  of  an  infant  are  binding  generally,  as 
when  he  is  an  executor  or  trustee,  for  the  reason  that  such  contracts 
do  not  concern  his  own  interest,  and  to  render  them  void  would  be 
to  invalidate  the  contract  of  the  cestui  que  trusty  who  may  be  per- 
fectly competent  to  contract,  and  who  has  an  undoubted  right,  if 
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he  choose,  to  take  the  risk  of  the  infant's  competency.  (Story  on 
Con,  §  76,  citing  Kmg  v.  Great  Wigston^  6  Dowl.  <&  Ryl.  R.  339. 
&  0.  3  Barn.  <b  Oresw.  H.  484.)  It  has  been  shown  in  what 
manner  and  nnder  what  circumstances  an  infant  may  exercise  the 
office  of  an  execntor  {ante^  §  80)  ;  and  in  all  those  cases  the  acts  of 
the  infant  execntor  are  binding,  and  cannot  be  avoided.  Infants 
not  being  well  qualified  for  the  performance  of  trusts,  it  is  difficult 
to  consider  an  infant  as  intended  to  be  a  trustee,  and  the  tendency 
has  been  to  interpret  gifts  to  an  infant  as  favorably  to  him  as  pos- 
sible, and  the  court  will  not  infer  an  intention  to  appoint  an  infant 
a  trustee,  unless  it  is  unequivocally  expressed.  {Blinkhom  v.  Frosty 
2  Ve8.  Sen.  Ji.) 

lu  a  leading  case  in  England,  where  it  appeared  that  the  father 
had  purchased  property  in  tlie  name  of  his  son,  who  was  an  infant, 
the  court  presumed  it  to  be  an  advancement,  rather  than  make 
the  infant  a  trustee.  {Lcmvpliufh  v.  Lamplugh^  1  P.  Wm.  li.  112.) 
But  in  a  case  in  the  court  of  chancery  of  the  State  of  New  York, 
where  a  father,  who  was  an  alien,  purchased  property  in  the  name 
of  his  wife,  and  while  the  property  was  vested  in  her  she  died, 
leaving  infant  children,  on  application  of  the  father,  the  court 
decided  that  the  children  held  the  property  as  trustees  of  the  father, 
and  they  were  ordered  to  convey  the  legal  title,  by  tlieir  guardian 
ad  liiem^  to  the  father.  {In  the  rruitter  of  Windie^  2  £dw.  Oh.  H. 
585.)  And  in  all  eases,  if  it  distinctly  appears  from  the  circum- 
stances, that  a  gift  has  not  been  conferred  upon  the  donee  for  his 
own  benefit ;  as  when,  upon  the  construction  of  a  will,  a  person  is 
plainly  a  trustee,  or  where  a  person  takes  a  purchase  in  the  name 
of  another,  and  receives  the  profits  himself,  it  will  never  be  held 
that  there  can  be  no  trust,  on  the  ground  that  the  person  in  ques- 
tion is  an  infant.  (King  v.  Denisan^  1  Ve^ey  cfe  Bearne^s  R,  260, 
275.  Grey  v.  Grey^  2  Swanston^a  R,  600.  Jevon  v.  Bush^  1  Vem. 
R.  343.)  If  a  father  purchase  land  in  the  name  of  an  infant  son, 
though  he  takes  the  profits  and  control  of  the  land,  this  will  not  be 
regarded  as  evidence  of  a  trust  in  the  infant,  but  rather  as  an 
advancement,  and  the  father  cannot  dispose  of  the  land  in  any 
way  so  as  to  deprive  liis  son  of  it.  {Grey  v.  Grey^  supra. 
Lamplugh  v.  Lampiugh^  9upra.  Mumnia  v.  Mumma^  2  Vem. 
R.  19.  Taylor  v.  Taylor^  1  Atk.  R.  386.  StiUman  v.  Ashdown^ 
2  ib,  480.  Loyd  v.  Read^  1  P.  Wm.  R.  607.)  But  in  one  case  in 
England  an  infant  was  held  to  be  a  trustee  of  an  estate  purchased 
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in  his  name  on  account  of  his  tender  years.  {Bimon  t.  Stone,  2 
Freem'.  R.  168.)  Li  all  cases  where  an  infant  is  a  clear,  express 
trustee,  he  may  be  compelled  to  convey,  and,  in  general,  if  he  con- 
vey without  an  order  of  court,  his  act  will  bind  him,  though  the 
trust  must  be  in  writing,  not  by  construction  of  equity.  {Ejs  parte 
Prober,  2  £r.  CA.  R.  825.  Ec  parte  Johman,  8  Atk.  R.  569. 
£io  parte  Vernon^  2  P,  Wm,  R.  549.  Siawkins  v.  Olean,  2  Veaey^s 
R,  559.)  And  it  has  been  held  in  New  Jersey,  that  a  resulting 
trust  cannot  be  established  against  an  infant  except  by  decree  of 
court,  in  a  suit  regularly  instituted,  the  chancellor  remarking  tliat 
the  principle  of  the  cases  is  that  the  court  will  proceed,  imder  the 
statute,  only  when  trusts  are  created  by  express  declaration,  or  have 
been  settled  by  a  decree.  (In  the  matter  of  FMen,  MoOarter*s 
Ch.  S.  147.)  So  also  it  was  held  by  the  late  court  of  chancery  of 
the  State  of  Kew  York,  that  where  a  resulting  trust  comes  within 
the  provision  of  a  statute,  an  infant  may  be  decreed  to  convey  such 
trust,  on  its  being  established  by  parol  proof.  {Livingston  v.  Zw)- 
mgston^  2  Johns.  Ch.  R,  537.)  If  the  infant  trustee  be  9,  feme-covert j 
she  may  be  directed  by  the  court  to  convey  by  fine.  {Ex  parte 
Manre,  3  Aik.  R.  479.)  A  minor  holding  land  in  trust  for  another, 
who  has  given  a  bond  for  its  conveyance,  may  convey  the  land 
according  to  the  bond,  and  he  will  not  be  allowed  to  plead  infancy 
to  invalidate  his  deed ;  because  he  could  be  compelled  to  convey 
the  land,  and  his  conveyance,  without  legal  compulsion,  is  good. 
{Prouiy  v.  Edgar ,  6  Glarhe^s  [Iowa]  B.  353.)  The  same  rule  obtains 
in  case  the  infant  is  the  trustee  of  a  charity.  {Attorney-General  v. 
Pomfret,  2  Ooqe^s  R,  221.)  In  fact,  all  the  acts  of  infants,  in  the 
capacity  of  trustees,  are  binding,  and  all  necessary  costs  will  be 
allowed  the  infant,  and  he  will  be  liable  for  a  fraudulent  execution 
of  the  trust.  {Piatt  v.  St.  Glair,  6  Ohio  R.  227.  Eeparte  Vernon, 
supra.  Goodwyn  v.  Lyster,  3  iJ.  387.  Ex  parte  Camt,  10  Vee. 
Jr.  R.  554.) 

§  108.  An  infant  is  bound  by  all  conditions,  charges  and  penal^ 
ties,  in  an  original  conveyance,  whether  he  comes  to  the  estate  by 
grant  or  descent.  So  by  conditions  annexed  to  the  estate,  at  com- 
mon law,  because  ^^ transit  oum  onere^^  —  "it  passes  with  the 
burden ;"  and,  therefore,  if  the  in&nt  will  have  tlie  estate,  he  must 
observe  the  condition  upon  which  it  was  granted.  On  this  prin- 
ciple, if  a  person  devise  to  his  gi*anddaughter,  who  is  not  heir  at 
law,  lands,  upon  condition  she  marry  with  the  consent  of  certain 
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tnuteee,  she  is  obliged  to  take  notice,  at  her  peril,  of  the  condition, 
and  likewise  to  perform  it ;  but  had  she  been  heir  at  law,  she  must 
haye  had  notice  given  her  of  the*  condition,  to  make  the  marriage 
without  conaent,  a  forfeiture.  {Bmg.  on  Inf.  96.)  A  gift  to  an 
infant,  on  condition,  binds  him  as  well  as  an  adult.  (^Sca&,  v. 
HoughUm^  2  Yem.  R.  560.)  Lord  Coke  makes  a  distinction 
between  conditions  in  fact  that  are  expressed,  and  conditions  in 
law  that  are  implied.  If  the  condition  i^  founded  on  skill,  and  is 
broken,  the  infant  is  barred  forever.  If  not  founded  on  skill  and 
confidence,  the  rule  is  otherwise.     {  WhiUm^um^^  ease,  8  Ooke*s 


CHAPTER  X. 

HOW  FAS  THB  LAW  IPROTBCrTS  AX  IKFARTT  AGAINST  HIS  LA0HV8 — ^EZC^- 
TlOirS  TO  THE  BULB  IN  HIS  FATOB — HOW  AFFEOTBO  BT  THB  STATDTB 
OF  LIMITATIONS — ^LAWS  OF  THE  SEYEBAL  STATES — JUDGMENTS  AND 
DECBEE8  AGAINST  INFANTS. 

§  109.  It  is  a  maxim  of  law  that  no  laches  or  neglect  is  imputa- 
ble to  an  infant  durante  minoritate,  because  he  is  not  supposed  to 
be  cognizant  of  his  rights,  nor  capable  of  enforcing  them.  (  Ware 
V.  Bruskj  1  McLean's  R.  533.  State  v.  McNigkty  1  Bay's  [S.  CI] 
R.  65.)  On  this  ground  the  right  of  entry  is  presumed  for  infants 
in  many  cases  in  which  it  is  lost  to  adults.  {Lit.  T.  402, 403.)  The 
staleneas  of  the  demand  or  transaction  is  no  prejudice,  if  infancy 
occur.  (  WhaUy  v.  EUot^  1  A.K,  Marsh.  [Ey-'\  R.  845.  And  no 
presumption  is  indulged  against  an  infant  by  lapse  of  time.^ 
{Calh(ncn  v.  Baird^  3A.K.  Marsh.  [i£y.]  R.  169.)  This  is  the  general 
rale,  but  it  is  subject  to  many  qualifications  and  exceptions.  For 
example,  there  is  a  lapse  if  an  infant  patron  does  not  present  to  a 

^  In  a  dlrtlngB!«hed  eue,  decided  three  hnndred  yean  ego,  by  one  of  the  highest  conrte  of  Bn^ 
had,  invoMnf  the  coneloBive  nature  of  a  Une  letied  and  proclaimed,  ae  agalntt  an  inlhnt,  alter 
the  nmning  of  the  statute  of  limitations,  the  doctrine  was  onequiTocanj  laid  down,  that  "  laches 
of  soil  or  entry  cannot  be  tmpfited  to  an  intent,  whom  Gk>d  has  not  endowed  with  nnderstanding 
or  reason ;  for  if  be  shoold  take  an  action,  his  right  and  his  action  Aight  be  snch  as  a  writ  of 
ilgiit,  and  the  like,  which  he  conld  not  prosecate,  nor  compel  the  other  party  to  answer  during 
Irift  nonage,  bat  the  parol  should  demnr,  and  then  it  would  be  in  Tain  to  force  or  to  take  an  action 
dmtaghis  nonage,  which  he  cannot  prosecute,  nor  compel  the  other  party  to  answer  during  fats 
nonage,  and  such  nerer  was  the  intent  of  the  makers  of  the  act**  (JStowd  t.  Zouefit  HowdoiCt 
B.  8M.) 


168  LAW  OF  INFANCY. 

benefice  within  six  months ;  and  in  former  times  he  lost  his  right 
to  a  villein  by  nonclaim  for  a  year  and  a  day,  and  forfeited  his 
copyholds  by  neglecting  to  pay  his  fine  and  to  take  admittance ; 
and  he  may  lose  his  estate  by  failing  to  perform  a  condition  annexed 
to  the  estate.  {Co.  Litt.  246  a,  344  J,  380  5.  WhitUngham's  casey 
8  Cokeys  R.  88.)  The  rule  seems  to  be  well  settled,  that  when  con- 
ditions are  annexed  to  an  estate  made  to  an  infant  or  his  ancestor, 
the  laches  of  the  infant  will  bar  him  of  his  right  to  the  land. 
{Emens  v.  Patterson,  43  If.  Y.  R.  218,  223.  Griffiii  v.  Griffim^ 
1  Scholes  <&  Lefroy's  R.  262.)  And  in  some  cases  it  has  been  held 
that  long  acquiescence  in  an  award  and  receiving  the  benefits  pro- 
vided by  it  by  an  infant,  will  bar  his  right  to  question  the  award. 
{Hwme  V.  Hvnne,  3  Penn.  R.  144.)  So,  if  an  infant  wait  an  unrea- 
sonable length  of  time  after  the  entry  of  judgment  against  him,  he 
may  lose  the  right  to  set  it  aside  for  irregularity.  {Kenvp  v.  CooJcy 
18  Md,  R.  130.)  But  an  infant  cannot  be  deemed  guilty  of  laches 
who  brings  an  action  to  enforce  his  rights  within  the  time  allowed 
by  statutes  of  limitations.  (Pugh  v.  BdU,  1  J.  J.  Marsh.  R.  399. 
QiUespie  v.  Bailey,  1 2  IF.  Va.  R.  80.  Washington  v.  Huger,  1 
Dessau.  R.  596.)  If  the  matter  is  regulated  by  statute  with  no 
exception  in  favor  of  any  incapacity,  laches  will  bar  an  infant  the 
same  as  an  adult.    {Rayner  v.  Watford,  2  Dev.  Law  R.  338.) 

§  110.  Another  exception  to  the  rule  that  no  laches  or  neglect  is 
imputable  to  an  infant,  may  be  found  in  a  case  where  the  rule 
might  happen  to  be  a  public  mischief,  as  in  what  is  termed  a  bastard 
eigne  and  mulier  puisne.  This  happens  in  England,  when  a  man 
has  a  bastard  son,  and  afterward  marries  the  mother,  and  by  her  has 
a  legitimate  son,  who  was  begotten  before  wedlock.  Here  the  eldest 
son  would  be  bastard  eigne,  and  the  younger  son  would  be  mulier 
puisne.  In  such  a  case,  if  the  father  dies,  and  the  bastard  enters 
upon  his  land,  and  enjoys  it  to  his  death,  and  dies  seised  of  it^ 
whereby  the  inheritance  descends  to  his  issue,  the  younger  son, 
though  a  minor,  will  be  barred  of  his  rights.  (2  Black.  Com.  248.) 
In  this  case,  it  is  said,  the  law  has  not  thought  fit  to  except  the 
infant  from  the  imputation  of  laches,  because  such  exception  might 
happen  to  be  a  public  mischief  in  a  very  tender  point;  for  it 
might  be  any  man's  case  to  suffer  by  the  bastardy  of  an  ancestor ;  and 
it  is  difficult  to  review  the  evidence  of  legitimation,  which  so  easily 
perishes  with  the  life  of  the  party.  {Bing.  on  Inf.  99.)  But  this 
indulgence  was  not  shown  to  any  other  kind  of  a  bastard ;  for  if  the 
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mother  was  never  married  to  the  father,  such  bastard  could  have  no 
colorable  title  at  all.  {Co.  LiU.  §  400.  Pride  v.  EarU  of  Bath 
and  Momtague^  1  SdLJc.  R.  120.) 

§  111.  By  the  common  law,  infants  are  not  bound  for  want  of 
claim  and  entry  within  a  year  and  a  day,  as  is  the  case  with  adults, 
nor  are  they  bound  by  a  fine  and  five  years'  non-claim,  nor  by  the 
statutes  of  limitation,  provided  they  prosecute  their  right  within 
the  time  allowed  after  the  impediment  is  removed.  But  if  the  five 
years  begin  to  run  in  the  time  of  the  ancestor,  and  he  die  before 
they  are  expired,  having  made  no  claim,  the  heir,  though  an  infant, 
will  be  barred  if  he  does  not  claim  within  the  five  years.  {Stowd 
V.  Zouchj  Plowdon^a  R.  358.)  And  when  an  infant,  not  being  a 
party  to  a  fine,  and  having  a  present  right,  dies  during  his  infancy, 
his  heir  must  enter  within  five  years  after  such  death,  and  not  at  any 
time  after.  {CottorC%  casej  1  Simon's  R.  215.  Dillon  v.  Zemany 
2  ff.  BL  R.  584.) 

Infants  are  not  boimd  by  a  "  cessavit  per  hiennium  "  —  "  he  ceased 
for  two  years"  —  because  the  law  intends  that  they  do  not  know 
what  arrearages  to  tender.  But  this  writ  is  of  no  consequence  in 
the  American  States,  and  in  England  it  has  given  place  to  speedier 
remedies.  (Hwrgram^s  Co.  Litt.  142,  note  2.)  An  infant  cannot 
avail  himself  of  his  infancy  to  excuse  the  non-assertion  of  his  rights 
under  an  executory  agreement  made  with  his  ancestor,  when  the 
immediate  performance  of  his  part  of  the  contract  is  essential  to 
the  interest  of  the  other  contracting  party.  {Grijm  v.  Griffin^ 
1  Sch.  ib  Lef.  R.  352.  And  vide  Marker  v.  Marker,  41  jEng, 
Ch.  R,  15.) 

If  lands  are  devised  to  trustees  until  debts  are  paid,  and  then  to 
an  infant  and  his  heirs,  and  a  stranger  enters  on  the  land,  levies  a 
fine,  and  five  years  and  non-claim  pass,  and  the  infant,  when  of 
age,  is  barred  of  his  action  because  the  trustees  ought  to  have 
entered,  equity  will  relieve,  and  not  suffer  the  infant  to  be  barred 
by  the  laches  of  his  trustees,  nor  to  be  barred  of  a  trust  estate 
duing  bis  infancy,  and  in  such  a  case  the  infant  will  be  permitted 
to  recover  the  mesne  profits.  {Aden  v.  Sayer,  2  Vem,  R,  368.) 
But  a  fine  and  five  years'  non-claim  will  bar  an  infant  cestui  que 
trusty  in  favor  of  a  purchaser.  {Lord  v.  Lady  Iluntingdony  3  P, 
Wms.  R.  310  n.     Wyck  v.  East  India  Company,  Ih.  309.) 

If  a  stranger  enters  and  receives  the  profits  of  an  infant's  estate, 
he  will  in  equity  be  looked  upon  as  a  trustee  for  the  infant.    And 
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if  a  man  i-eceive  the  profits  of  aa  infant's  detate,  and  oontinueB  to 
do  8o  for  several  years  after  the  infant  comes  of  age  before  any 
entry  is  made  on  him,  he  must  account  for  the  profits  throughout, 
and  not  during  the  infancy  only.  {Bmg.  on  Inf.  101,  and  cages 
cited.)  But  it  has  been  ruled  in  chancery  in  England  that  when 
one  receives  the  profits  of  an  infant's  estate,  and  six  years  after  his 
coming  of  age  he  brings  a  bill  for  an  account,  that  the  statute  of 
limitations  is  a  bar  to  the  suit,  as  it  would  be  an  action  of  account 
at  common  law ;  for  the  receipt  of  the  profits  of  an  infant's  estate 
is  not  regarded  such  a  trust  as,  being  a  creation  of  a  court  of  equity, 
the  statute  will  be  no  bar  to,  for  he  might  have  had  his  action  of 
account  at  law :  and  hence  there  was  no  necessity  that  he  should 
come  into  the  court  of  chancery.  The  reason  why  such  bills  are 
brought  in  equity  is,  that  the  plaintiff  may  have  the  discovery  of 
books,  papers,  and  the  party's  oath,  which  they  could  not  formerly 
do  so  well  at  law.  But  if  the  infant  lies  by  for  six  years  after  he 
comes  of  age,  as  he  is  barred  of  his  action  of  account  at  law,  so 
he  will  be  of  his  remedy  in  equity,  and  there  seems  to  be  no  sort 
of  difference  in  reason  between  the  two  cases.  {Lockey  v.  Locheyy 
Free.  CL  518.) 

§  112.  If  a  legacy  be  devised  generally,  and  no  time  specified 
for  the  payment,  and  the  legatee  be  an  infant,  the  rule  in  England 
is,  that  he  will  be  entitled  to  interest  on  the  amount  of  tlie  legacy 
from  the  expiration  of  the  first  year  after  the  testator's  death ;  a 
year  being  allowed  before  distribution  can  be  compelled.  But  if 
the  legatee  be  of  age,  he  can  only  have  interest  from  the  time  of  hia 
demand  after  the  year,  for,  no  time  of  payment  being  set,  it  is 
not  payable  but  on  demand,  and  he  can  have  interest  only  from  the 
time  of  his  demand;  the  rule  being  otherwise  as  to  an  infant, 
because  no  laches  is  imputed  to  him.  {SmaU  v.  DeSy  2  Salk.  JR. 
416.)  Though  if  an  infant  do  not  present  to  a  church  within  the 
six  months  allowed  in  such  cases,  the  church  will  lapse.  If  the 
five  years  for  making  a  claim  after  a  fine  begin  in  the  ancestor's 
life,  the  infant  must  claim  within  the  five  years,  and  he  will  be 
barred  in  an  appeal  by  the  death  of  his  ancestor,  if  he  do  not  bring 
it  within  a  year  and  a  day.  If  the  king  die  seised,  the  infant  is 
driven  to  his  petition,  for  in  these  cases  the  law  prefers  the  good 
of  the  church,  the  repose  of  the  reahn,  and  the  king's  prerogative, 
before  the  privilege  of  infancy.  {Co.  Litt.  246.)  Of  course,  laches, 
after  the  attainment  of  majority,  bars  an  individual's  claims  in 
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respect  of  what  has  been  dona  or  omitted  dnrisg  his  infancy,  though 
relief  may,  under  peculiar  circnmstaoces,  be  given,  notwithstand- 
ing kches  after  full  age. 

§  113.  By  the  common  law,  the  statute  of  limitations  will  not 
roD  against  an  infant ;  and  by  the  laws  of  England,  any  person 
entitled  to  bring  any  of  the  personal  actions  mentioned  in  the 
English  statute  of  limitations,  who  is  within  the  age  of  twenty-one 
years  at  the  time  the  cause  of  action  accrued,  may  bring  such  action 
within  the  time  limited,  after  he  shall  have  become  of  age,  ari 
the  disability  of  infancy  has  terminated.  (32  Hen.  8,  ch.  2.  21 
James  I.  ch.  16.)  But  it  is  well  settled  that  the  statute  of  limita- 
tions will  run  against  infants,  except  where  they  are  specially 
exempted  from  its  operation.  '^  Qeneral  words  of  a  statute,  it  is 
considered,  must  receive  a  general  construction ;  and  unless  there 
can  be  found  in  the  statute  itself  some  ground  for  restraining  it, 
it  cannot  be  restrained  by  arbitrary  addition  or  retrenchment.'' 
{Angell  on  Limiia^ionSj  §  194.)  '^  And  it  was  also  declared  by  Sir 
Eardly  Wilmot,  in  the  House  of  Lords,  that  vnfcmts^  like  other 
persons,  would  be  barred  by  an  act  for  limiting  suits  at  law,  if  there 
wjui  no  saving  clause  in  their  favor."  (/J.)  The  same  doctrine  is 
reco^ized  by  the  authorities,  both  American  and  English.  {Buckr 
lin  V.  JFond,  5  Barb.  R.  393.  Rcn/nar  v.  Watford,  2  D&v.  [N.  (7.] 
R.  338.  Wyck  v.  East  India  Co.  3  P.  Wms.  R.  309.  Beckford 
T.  Wade,  17  Ves.  Ch.  R.  87.  Demarest  v.  Wyncoopy  3  Johns.  Ck. 
n.  129.) 

In  the  State  of  Massachusetts,  the  liability  of  heirs  for  the  debts 
of  an  ancestor,  depends  wholly  upon  statute,  and  is  provisional 
only ;  and  such  heirs  are  liable  only  in  cases  of  administration,  and 
after  the  term  of  four  years  has  expired,  and  then  only  for  demands 
on  which  no  cause  of  action  accrued  till  after  the  lapse  of  four 
years,  and  in  that  case  the  action  is  required  to  be  brought  within 
one  year  after  payment  of  the  demand  could  be  enforced.  Under 
this  statute  it  was  held  that  the  fact  of  the  plaintiff's  having  been 
luider  the  disability  of  infancy,  during  the  time  that  the  estate  of 
the  deceased  was  under  administration,  will  not  prevent  his  claim 
from  being  barred  by  the  lapse  of  the  four  years.  (HttU  v.  Bum- 
stead,  20  Pick.  R.  2.) 

§  114.  In  the  State  of  New  York  it  is  provided  by  statute  that 
an  action  to  recover  real  property  or  the  possession  thereof,  cannot 
be  maintained  by  a  party,  other  than  the  people  unless  the  plaintiff, 
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his  ancestor,  predecessor,  or  grantor  was  seised  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  commencement 
of  the  action.  {Code  of  Civ.  Pro.  §  365.)  This  provision  of  the 
statute,  however,  applies  only  to  remedies  administered  by  courts  of 
law,  and  has  no  reference  to  remedies  administered  exclusively  by 
courts  of  equity.  {Miner  v.  BeeJcman^  60  If.  Y.  R.  337.  Huhbdl 
V.  SiUeyy  lb.  468.)  If  an  adverse  possession  commence  in  the  life- 
time of  the  ancestor,  it  will  continue  to  run  against  an  infant  heir. 
{Fleming  v.  Griswcld^  3  HUPs  R.  86.)  This  limitation  applies  to 
a  defense  or  counterclaim  founded  upon  title  to  real  property, 
or  to  rents  or  services  out  of  the  same.  {Code  Cvo.  Pro.  §  366.) 
But  the  period  of  infancy  is  not  a  part  of  the  time  limited,  except 
that  the  time  limited  can  in  no  case  be  extended  more  than  ten 
years,  after  the  disability  of  infancy  ceases.  {Code  Ci/o.  Pro.  §  375.) 
And  in  actions  other  than  those  relating  to  realty,  except  those  for 
a  penalty  or  forfeiture  or  against  certain  public  officers  for  an 
escape,  the  time  of  disability  of  infancy  is  not  a  part  of  the  limita- 
tion prescribed,  except  that  the  time  limited  cannot  be  extended 
more  than  five  years  by  such  disability,  and  in  no  case  more  than 
one  year  after  the  disability  ceases.  {Code  Civ.  Pro.  §§  396,  397.) 
The  disability  of  infancy  is  not  available  in  any  case,  unless  it 
existed  when  liis  right  of  action  or  of  entry  accrued.  {Code  Civ, 
Pro.  §  408.  Vide  Hogan  v.  Kurtz,  94  TJ.  8.  R.  773.)  And  to 
entitle  a  person  to  the  protection  of  the  proviso  of  the  statute  in 
favor  of  infants  the  infancy  and  the  bringing  of  the  action  within 
the  time  limited  after  the  disability  expired,  must  be  specially 
pleaded.  {Hyde  v.  Stone,  7  Weixd.  R.  354.)  And  it  may  be  stated 
as  a  general  rule,  that  courts  of  equity  allow  no  exceptions  from 
the  operations  of  the  statute  of  limitations,  not  expressly  made  in 
such  statute.  {Welle  v.  Child,  12  AUen^s  R.  333.  Favorite  v. 
Booker's  Admr.  17  Ohio  St.  R.  648.  Demarest  v.  Wyncoop,  3 
Johns.  Ch.  R.  146.) 

§  115.  In  England,  and  in  several  of  the  American  States,  infants 
are  expressly  exempted  from  the  operation  of  statutes  of  limitation. 
Thus,  in  Vermont,  Indiana,  Illinois,  Kansas,  Nebraska,  Maryland, 
Georgia  and  Mississippi,  infants  are  not  affected  by  the  statutes  of 
limitation,  except  in  some  of  them,  the  time  is  limited  in  respect 
to  actions  for  forfeitures  and  penalties,  and  actions  against  sheri£b 
for  escapes.  In  the  States  of  Maine,  Ohio,  Pennsylvania,  Delaware, 
Virginia,  Kentucky,  South  Carolina  and  Florida,  an  infant  has  ten 
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years  to  bring  his  action  in  respect  to  real  property,  after  the  disa- 
bility of  infancy  has  ended ;  in  Kew  Hampshire,  Massachusetts, 
Coimecticat,  New  Jersey,  Michigan,  Wisconsin,  California  and 
Arkansas,  in  such  actions,  the  infant  has  five  years  after  coming  of 
age;  in  Louisiana,  four;  in  Missouri,  Tennessee,  North  Carolina 
and  Alabama,  three ;  in  Texas,  two,  and  in  Iowa  and  Minnesota, 
one.  In  the  following  states,  infants  are  not  affected  by  statutes  of 
limitation  in  respect  to  personal  actions;  Massachusetts,  Ehode 
Island,  New  Jersey,  Pennsylvania,  Ohio,  Iowa,  Missouri,  Kentucky, 
Virginia,  North  Carolina,  South  Carolina,  Florida,  Louisiana, 
Arkansas,  Texas  and  California ;  in  Connecticut,  Delaware,  Tennes- 
see and  Alabama,  a  personal  action  may  be  brought  by  an  infant  at 
any  time  within  three  years  after  the  disability  of  infancy  expires ; 
in  New  Hampshire,  the  time  is  limited  to  two  years,  and  in  Michi- 
gan, Wisconsin,  Minnesota  and  Oregon,  an  infant  may  prosecute 
snch  personal  action  at  any  time  within  one  year  after  such  disability 
has  ceased.  (  Vide  the  statutes  of  the  several  states  omd  territories  / 
dso  vide  Forest  v.  Jackson^  56  N.  H,  R.  357.  Warfield  v.  Fox^ 
53  Penn.  R,  382.  Hervey  v.  Carson^  59  ib,  297.  Huls  v.  Buntin^ 
47  lU.  R.  396.  lioyd  v.  Bunce^  41  Iowa  R.  660.  Patterson  v. 
Hansdy  4  BusKs  R,  654.  Moore  v.  Cal/oert^  6  ih,  356.  Gibson 
V.  Taylor,  8  Mc  Cordis  R.  451.  Rose  v.  Danid,  3  Brev.  R.  438. 
Massey  v.  Admrs.  3  S,  C.  R.  254.  Zadd  v.  Jackson,  43  Ga.  R. 
288.    Bozeman  v.  Brovming,  31  Ark.  R.  364.) 

§  116.  The  general  rule  is  that,  if  infancy  is  excepted  in  any 
respect  by  the  statute  of  limitations,  the  fact  of  infancy  and  of 
bringing  the  action  within  the  proper  time  after  the  disability  expires, 
must  be  specially  pleaded  and  the  burden  of  proof  is  upon  the 
party  pleading  it.  {Jackson  v.  Whitlock,  1  Johns.  Cases,  213. 
Byde  v.  Stone,  7  Wend.  R.  334.  St.  John  v.  Turner,  2  Vem.  Ch. 
R.  419.     Calhoun  v.  Baird,  S  A.  K  Marsh.  R.  169.) 

In  some  of  the  American  States  adverse  possession  to  a  minor 
does  not  operate  apainst  his  rights,  and  although  the  statute  began 
to  run  against  the  ancestor,  yet  if  the  lands  descend  to  an  infant 
the  statute  stops  running  and  the  infant  has  the  time  allowed  by 
law,  to  bring  his  action  after  arriving  at  full  age.  This,  however, 
depends  upon  the  provisions  of  the  statute  upon  the  subject ;  and 
Buch  is  the  rule  in  Kentucky,  Georgia  and  South  Carolina,  and  some 
others  of  the  states.  (Machir  v.  May,  4  BiWs  R.  43.  Sentney 
V.  Overton,  fb.  445.    South  v.  Thomas,  7  Uorwo^s  R.  59.     GiJh 
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son  V.  TayloTy  3  McOorcPs  H.  451.  Cooke  v.  W<^  1  ih.  139. 
Bo9e  V.  Dcmidj  8  BrevcarcPs  R.  488.  Irwm  v.  Morellj  Dudley^ s 
\0a:\  R,  72.)  The  rule  is  different  in  the  State  of  New  York,  and 
in  eeyeral  others  of  the  states.  {Jackson  y.  Moore^  13  Johns.  R, 
513.    Flernmg  v.  OrimjooU,  3  HUPs  R.  860 

§  117.  The  principle  has  long  been  established  that  the  statute 
of  limitations  does  not  bar  a  trust  estate,  and  that  as  between  the 
trustee  and  cestm  que  trusty  a  trust  canuot  be  reached  by  the 
statute  of  limitations.  This  doctrine  was  settled  over  sixty  years 
ago  in  the  English  court  of  chancery,  and  seems  to  be  admitted 
ever  since.  {Cholmondd&tf  v.  Clintofi,  2  Merivale^s  R,  93.)  The 
principle  is  recognized  in  this  country,  but  both  here  and  in  Sngland 
the  doctrine  holds  good  only  in  the  case  of  a  direct  trust,  and  as 
between  the  cestui  que  trust  and  trustee;  and  not  between  the 
cestui  que  trust  and  trustee  on  the  one  side^  and  a  third  party  on 
the  other  side.  {Eourl  of  HvaUingdon  v.  Countess  of  Huntmg^ 
don^  3  P.  Wms.  R.  310.  Lyon  v.  Marday^  1  Watffs  R.  275. 
White  V.  White,  1  Md.  Ch  Dec.  53.  Thomas  v.  Brinsjield,  7  Oa. 
R.  154.  But  vide  Payne  v.  BuUard,  23  Miss.  R.  88.)  It  is  in 
this  sense  that  we  must  understand  the  dictum  of  Sir  J.  Jekyll,  mas- 
ter of  the  rolls  in  the  English  chancery,  that  the  forbearance  of 
trustees  in  not  doing  what  it  was  their  office  to  have  done  shall  in 
no  sort  prejudice  the  cestui  que  trust.  {Lechmere  v.  Carlisle^  3 
P.  Wms.  R.  215.)  Lord  Somers  once  seems  to  have  decided  that  aa 
infant  cestui  que  trust  cannot  be  barred  by  the  laches  of  his  trustee. 
{AUen  V.  Sayer,  2  Vern.  R.  368.)  Of  course  an  infant  is  not  any 
more  than  an  adult,  barred  by  lapse  of  time  when  his  trustee  has 
aliened  to  a  person  having  notice  of  the  trust.  (  Vide  Kenady  v. 
Daly,  1  Sch  <&  Lef  R.  379.) 

§  118.  The  doctrine  seems  to  be  well  settled,  that  those  trusts 
which  are  mere  creations  of  a  court  of  equity  are  not  within  the 
statute  of  limitations,  and  as  long  as  there  is  a  continuing  and  sub- 
sisting tnist,  acknowledged  or  acted  upon  by  the  parties,  the  statute 
of  limitations  does  not  run.  But  if  the  trustee  denies  the  right  of 
his  cestui  que  trust,  and  the  possession  of  the  property  becomes 
adverse,  lapse  of  time,  from  that  period,  may  constitute  a  bar  in 
equity,  and,  as  a  rule,  all  trusts  which  are  the  ground  of  an  action 
at  law,  are  subject  to  the  operation  of  the  statute.  It  has  been 
accordingly  held,  that  when  one  receives  the  profits  of  an  infant's 
estate,  and,  six  years  after  his  coming  of  age,  he  brings  a  bill  for  an 
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accoant,  the  statute  of  limitations  is  a  bar  to  Bncb  suit,  as  it  would 
be  to  an  action  of  account  at  common  law.  {Lockey  v.  Lockey^ 
Eng,  Prec.  in  Ch.  518.  And  vide  Kcme  v.  Bloodgood^  7  Johiia. 
a.  R.  90.) 

When  an  administrator  in  trust  for  an  infant  has  a  right  to  sue 
dnring  infancy,  and  does  not  sue  within  the  time  prescribed  by  the 
statute  of  limitations,  the  infant  is  barred  of  his  remedy  against 
the  debtor.  (  Wyck  v.  East  India  Compcmy^  3  P.  Wms.  R.  309.) 
And  if  trustees  appointed  to  protect  the  inheritance  neglect  their 
duty,  and  suffer  an  adverse  possession  of  twenty  years  to  be  held, 
the  statute  of  limitations  is  a  bar  to  the  cestui  que  trust.  {Pent- 
land  V.  StokeSj  2  Bcdl  cfe  Beatty^s  R.  68.  Hovenden  v.  Lord 
Annesley,  2  Sch.  <&.  Lef.  R.  607.) 

It  has  been  held  in  Vermont  that  the  statute  of  limitations  is  not 
applicable  to  the  account  of  a  guardian  against  his  ward  while  the 
relation  continues  to  exist;  and  that,  after  the  relation  terminates, 
lapse  of  time  will  not  bar  the  guardian's  claim  when  the  delay  is 
eadsfactorily  explained  by  the  circumstances  of  the  case.  {KimibaU 
V.  IveSy  17  Yt.  R.  430.)  In  Massachusetts,  the  statute  wiU  run 
against  an  infant  whose  claim  is  involved  in  the  estate  of  a  deceased 
under  administration.     {HM  v.  Bumstead^  20  Pick.  R.  2.) 

§  119.  When  rights  are  secured  to  an  infant  in  an  executory  con- 
tract upon  the  performance  by  him  of  specified  conditions,  he  is 
required  to  assert  such  rights  immediately,  in  case  his  immediate 
assertion  of  such  rights  and  performance  by  him  are  essential  to  the 
interest  of  the  other  party. 

Judgment  and  decrees  regularly  entered  against  infants  are  pre- 
sumed to  be  valid  and  binding  upon  them.  {Bichel  v.  Erskirie^  43 
Iowa  R.  213.  Ralston  v.  Lahee^  8  Claris  R.  17.  Jeffrie  v. 
RcbedeanXj  3  Miss.  R.  33.  Wilkiming  v.  Schmales^  1  HUt.  R.  263.) 
A  decree  of  sale  of  mortgaged  premises  binds  the  infant  heirs  of 
the  ancestor  who  executed  the  mortgage ;  but  there  can  be  no  valid 
decree  against  an  infant  by  default,  or  an  answer  by  the  guardian, 
and  the  infant  must  generally  have  a  day  in  court  after  he  comes 
of  age,  to  show  error  in  the  decree.  {Mills  v.  Dennis^  3  Johns. 
Ch.  R.  367.  Bc^rris  v.  Truman,  1  Hoff.  Ch.  B.  178.  Lmg 
v.  MvUford,  17  Ohio  St,  R.  485.  Thay^  v.  Ixme,  Walk^'s 
Ch.  R.  200.  Pope  V.  Lemaster,  5  LiM.  R.  77.  Beebe  v.  Bulr 
liUj  4  BOb's  R.  11.  Barlen  v.  BameSy  5  Dana's  R.  223.  Ghat- 
front  V.  Monroej  3  zb.  35.     Wilkinson's  Admr's  v.  Oliver'^s  Reps. 
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4  Hen.  <&  Mumf.  R.  450.  GljLze  v.  Drayton^  1  Dessau.  R.  109, 
125.  Wilkinson  v.  Wilkinson^  Ih.  201.)  The  latter  proposi- 
tion, however,  that  the  infant  must  have  a  day  in  court  after 
age,  is  denied  in  Missouri.  {Shields  v.  Powers^  29  Mo,  R.  315.) 
But  in  an  action  against  an  infant^  nothing  will  be  taken  as  admitted. 
{Tuttle  V.  Gamettj  16  III.  R,  354.  James  v.  James,  4  Paiges 
R.  115.  Stephenson  v.  Stephenson,  6  i5.  353.  Litchfield  v. 
Roswell,  5  i7^w/7.  /V.  5.  341,  345.  Hite  v.  ^ife,  4  Rand.  R.  409.) 
And  generally,  infants  are  not  bound  by  their  own  admissions 
{Lunday  v.  Thanes,  26  Oa.  R.  537);  although  their  acts  and 
admissions  relative  to  the  subject  matter  of  a  suit,  are  admissible  in 
evidence  against  them,  but  infancy  may  affect  their  force,  and  the 
weight  to  be  attached  to  them  must  depend  upon  the  circumstances 
of  the  case.     {Hamhlett  v.  Hamhlett,  6  N.  H.  R.  333.) 

An  account  taken  before  a  master,  upon  the  application  of  the 
executrix,  when  no  suit  is  pending,  is  not  binding  on  infant  heirs ; 
but  if  the  father  and  guardian  of  the  infants  attended  on  their 
behalf,  the  account  will  be  opened  only  to  correct  errors  to  be 
pointed  out  by  them.     {Evertson  v.  Tappa/n,  5  Johns.  Ch.  R.  511.) 

An  answer  filed  by  an  infant  may  be  amended  on  motion  when  he 
attains  full  age.     ( Winston  v.  Campbell,  4  Hen.  tfe  Mumf.  R.  477.) 

The  interest  of  an  infant  will  not  be  affected  by  the  recitals  in  a 
deed  made  during  infancy,  when  an  adult  might  be  bound  by  them. 
{MUner  v.  Harewood,  18  Ves.  R.  274.) 

The  court  of  chancery  is  guardian  of  infants,  and  will  not  allow 
them  to  be  prejudiced  by  acts  in  their  infancy,  especially  in  trans- 
actions with  the  executors  of  their  ancestors'  estate.  {Stocto  v. 
Stocto,  1  Dessau.  R.  201.)  The  court  will  protect  the  right  of 
infants,  when  they  are  manifestly  entitled  to  something,  although 
their  guardian  ad  litem  neglects  to  claim  it  in  their  behalf.  {Stephens 
V.  Van  Buren,  1  Paiges  R.  479.) 

In  an  action  on  a  judgment  recovered  in  another  state,  without 
actual  notice  to  the  defendant  in  the  original  suit,  he  may  defend 
on  the  ground  that  the  note  on  which  the  judgment  was  founded 
was  given  when  he  was  an  infant.  {Bartlet  v.  Knight,  1  Mass. 
R.  401.) 

An  infant  defendant  may  take  any  objection,  on  the  hearing,  to 
the  relief  sought,  whether  the  objection  was  apparent  on  the  bill 
or  came  out  in  the  testimony.  An  infant  in  this  respect  is  favored 
above  that  of  an  adult.    {Jones  v.  St.  John,  4  Sand.  Ch.  R.  20S.) 
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Though  an  infant  defendant  consent  to  be  examined  as  a  witness 
for  a  co-defendant,  if  his  testimony  is  against  his  own  interest,  the 
court  will  suppress  the  deposition.  {Moore  v.  Moore^  4  Sand.  Ch. 
R  37.) 

§  120.  A  decree  uprooting  a  valid  trust  for  infants,  upon  the 
ground  of  a  purchase  of  the  land  by  the  complainant,  in  good  faith, 
and  without  notice  of  the  trust,  is  erroneous  if  it  do  not  give  them 
a  day  in  court  after  coming  of  age ;  and  the  error  may  be  corrected 
either  by  original  bill  or  bill  of  review.  (  Wright  v.  MUler^  1  Sand. 
Ch.  R.  103.  S.  C.  8  N.  Y,  R.  9.)  However,  an  infant  who  has 
a  day  given  him,  after  he  comes  of  age,  to  show  cause  against  a 
decree,  cannot  assail  the  decree  in  any  mode  he  pleases  by  that  day, 
but  must  first  obtain  the  leave  and  direction  of  the  court  in  the 
premises.     {Field  v.  Williamson,  4  Sand.  Ch.  R.  613.) 

In  case  of  partition  of  real  estate,  when  actual  partition  is  made, 
the  infant  defendant  may,  under  certain  circumstances,  come  in 
after  his  majority  and  have  the  decree  opened.  But  if  the  land  is 
8old,  he  has  no  such  privilege,  if  the  judgment  ordering  the  sale 
was  regular ;  his  right  is  cut  off  by  the  decree  and  sale,  and  he 
is  concluded.  ( Vide  Farran  v.  Sherwood^  17  N.  T.  R.  227.)  But 
infant  owners  will  be  relieved  by  a  resale  when  their  property  has 
been  sacrificed  through  the  misapprehension  or  negligence  of  their 
natural  or  statutory  guardians,  on  condition  that  a  full  indemnity  is 
offered  to  the  purchaser.  And  whenever,  in  a  suit  or  proceeding- 
in  the  supreme  court,  or  in  any  court  of  equity,  the  fact  appears- 
that  the  rights  of  infant  parties  have  been  invaded,  or  are  in  danger 
of  being  prejudiced,  the  court  ought,  without  waiting  to  be  speci- 
ally invoked  to  do  so,  to  exercise  its  protective  jurisdiction  in  behalf 
of  such  infant  parties.  Although  no  application  for  a  resale  is  made 
in  behalf  of  infants,  yet  such  an  order  may  be  made  on  the  court's 
own  motion,  in  its  capacity  of  universal  guardian  to  all  infants, 
and  by  virtue  of  its  obligation  to  exercise  a  general  superintend- 
ence and  protective  jurisdiction  over  their  persons  and  property.. 
[Lefevre  v.  Zaraway^  22  Ba/rb.  R.  167.) 
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CHAPTER  XL 

POB  WHAT  AN  INFAITT  IB   LIABLE  —  WHEN  LIABLE  OIVILLT  —  WHEN 

CBnklNALLT  —  THE  BULE  IN  SUCffi  CASES. 

§  121.  An  infant  m&y  be  intrusted  witli  certain  offices,  and  it 
follows  as  a  legitimate  result  that  be  must  be  liable  to  the  conse- 
qnences  of  his  acts  in  the  exercise  of  those  offices.  This  is 
especially  the  rale  when  the  office  held  by  the  infant  is  of  a  public 
nature.  An  infant,  as  we  have  seen,  may  act  as  a  jailer  {ante^  §  78), 
and  if,  while  he  is  keeper  of  the  jail,  he  should  let  a  prisoner  escape 
out  of  execution,  he  would  be  liable  to  an  action  for  the  damage, 
the  same  as  an  adult.  (  Vide  King  v.  DiUiston^  3  Mod.  R.  222.) 
So  an  infant  will  be  liable  civilly  for  his  negligence  in  any  office 
which  he  may  legally  hold.  Should  he  be  permitted,  however,  to 
h(dd  an  office  of  pecuniary  tnist,  and  be  guilty  of  negligence  with 
respect  to  the  moneys  placed  in  his  hands,  those  to  whom  the  money 
belongs  would  have  no  remedy,  unless  the  infant  officer  should  be 
proved  guilty  of  a  tortious  conversion  of  the  money.  This  is 
assigned  as  a  reason  why  an  infant  cannot  hold  an  office  of  pecuniary 
trust,  or  when  it  is  a  part  of  the  duty  of  the  incumbent  to  receive 
money,  {filcundge  v.  Evelyn^  6  Bamw,  cfe  Aid.  Ji.  81.)  We  have 
seen  that  an  office  in  a  parkship  may  be  given  or  descend  to  an 
infant  {ante^  §  78) ;  but  if  the  condition  in  law  annexed  to  the  office, 
which  is  skill,  be  not  observed,  the  office  is  forfeited.  {King  v. 
DUliaton^  supra.  Stowel  v.  Zouch^  Plowdon^a  E.  375.)  And  we 
have  seen  that  in  some  instances  an  infant  may  administer  at  seven- 
teen, but  he  cannot  commit  a  '^  devastamt^^  until  he  is  twenty-one. 
(  Vide  Whitmore  v.  Weldy  1  Vem.  H.  328.)  But  an  infant  executor 
or  administrator  would  be  liable  for  a  fraudulent  execution  of  his 
trust.    {Zoop  V.  Zoopy  I  Vt.  R.  177.) 

§  122.  In  all  cases  where  an  infant  is  allowed  to  make  a  binding 
^contract,  or  perform  a  valid  act,  he  is  liable  to  an  action  for  non- 
performance or  default,  the  same  as  an  adult.  Thus,  an  infant 
may  make  a  valid  contract  for  necessaries,  and  having  contracted 
for  them,  he  may  be  sued  for  their  value.  So  an  infant  is  liable 
to  an  action  upon  his  recognizance  to  appear  and  answer  a  criminal 
isharge,  and  upon  any  other  bond  or  obligation  required  of  him  by 
law.     So,  also,  if  a  minor  take  a  lease  of  land,  and  enter  and  con- 
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tiirae  in  poesession  of  the  land  by  rent,  he  is  Hable  to  the  saime 
prooefis  and  to  the  same  action  as  an  adnit  to  enforce  his  oontraet 
for  rent.  {Newry  <&  EnwideUien  Rcdlwcty  v.  CoorrAe^  3  Easch.  S. 
569.  NortiiW€$tem  Railway  v.  McMichad^  5  H.  126.)  If  he 
wiahes  to  exonerate  himself  frotn  the  obligation  to  pay  rent,  all  he 
has  to  do  is,  to  disclaim,  which,  it  seems,  he  may  do  at  any  time 
before  the  rent  day  con^es^  and  be  relieved  from  liability  for  the 
past  occupation.    {IK) 

In  an  action  against  an  adult  for  the  use  of  lands  ocenpied  by  him 
doring  minority,  decided  by  the  English  courts  oyer  a  hundred  years 
ago,  Yates,  Justice,  said :  "  If  the  defendant  was  still  an  infant,  I 
should  think  this  action  maintainable.  Debt,  perhaps,  would  not 
lie,  because  an  infaiit  caHndt  wage  his  law ;  but  assumpsit,  I  think, 
would  Ue,  as  the  infailt  continued  to  occupfy  and  enjoy  the  estate. 
In  Kirten  v.  EUioU  (2  BttUt  R.  69),  the  plaintiff  recovered 
against  an  infant  the  rent  upon  a  lease  made  to  him ;  and  it  is  there 
said,  ^if  a  lease  be  made  to  an  infant,  and  he  occupies  and  enjoys, 
be  shall  be  charged  with  the  rent.' "  {Evelyn  v.  CMcheBter^  3  Bwr, 
R.  1717,  1719.)  This  was  uiider  the  old  copy-hold  system,  but 
the  principle  is  recognized  at  the  present  day.  In  all  cases  where 
the  law  absolutely  requiires  of  an  infant  any  duty  or  act,  the  same 
may  be  enforced  against  the  infant  by  the  same  process  as  against 
an  adult.  And  whenever  any  disability,  enacted  by  the  common 
law,  is  removed  by  the  eqactment  of  a  statute,  the  competency  of 
an  infant  to  do  all  aets  within  the  purview  of  such  statute  is  as  com- 
l^te  as  that  of  a  person  of  full  age,  and,  of  course,  in  such  a  case, 
the  InfajDlt  is  liable  in  the  same  manner  as  an  adult.  (  United  Statee 
v.  Bambridge^  1  Ma8<w?8  R.  71. 

It  has  been  held  in  some  cases,  that  an  infant  jcannot  enforce,  in 
equity,  a  contmct  for  the  sale  or  purchase  of  an  esttfte  against  an 
adult,  because  the  conti^t  cannot  be  enforced  against  the  infant, 
and  the  contract  is  not,  therefore,  mutual.  {Oqpes  v.  BvMon^  2 
RveseWe  R.  357.  Flight  v.  BoUcmd,  4  ib.  298.)  But  this  cannot 
be  alBrmed  as  the  general  rote.  Ordinarily,  when  an  infant  con- 
tracts with  an  adult,  and  peirforms,  or  tenders  performance  on  his 
part,  he  may  enforce  the  contract  against  the  adult,  in  equity  as  well 
as  at  law.  (  Vide  Vlayton  v.  Ashdown,  9  Vmer^e  Ahr.  893,  pi.  4. 
Warwiek  v.  Bruee^  2  Macule  cfe  SdAO,  R.  206.  ToA/lor  v.  Croker^ 
4  E»p.  R.  1&7.  Drayton  v.  jPafo,  2  Bam.  &  Ores.  R.  299.  Gat^ 
non  V.  Aldmry,  1  Ma/reh.  R.  78.     Oaks  v.  Ooike,  27  Vt  R,  410  ) 
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§  123.  Infants  are  liable  for  torts  and  injuries  of  a  private  natiire, 
and  wrongs  committed  by  them,  the  same  as  adalts.  And  if  the 
tort  be  committed  by  force,  the  infant  is  liable  at  any  age,  for  in 
case  of  civil  injuries  with  force,  the  intention  is  not  regarded. 
{Tift  V.  Tift,  4  Dmi(^8  R.  175.  Ctmhlin  v.  Thompson,  29  iforft. 
R.  218.  Baxter  v.  Bush,  29  Vt  R,  465.)  Infants  are  liable  in  all 
cases  arising  ex  delicto,  whether  founded  on  positive  wrongs  or  tres- 
pass or  assault,  or  constmctive  torts  or  frands.  {School  District  v. 
Bragdon,  23  N.  H,  R.  607.  Olvoer  v.  MeCleOan,  21  Ala,  R. 
675.)  And  he  is  liable  for  his  trespasses  or  wrongs,  even  though 
done  by  the  orders  of  his  father.  {Scott  v.  Watson,  46  Maine  R. 
362.)  He  is  also  liable  for  his  frauds  practiced  upon  others.  But 
a  matter  arising  ex  contractu,  though  infected  with  fraud,  cannot 
be  changed  into  a  tort,  in  order  to  charge  the  infant  in  trover  or 
case,  by  a  change  in  the  form  of  the  action.  If  the  gravamen  of 
the  fraud  consists  in  a  transaction  which  really  originated  in  con- 
tract,  the  plea  of  infancy  is  a  good  defense.  {Oilson  v.  Spear, 
Z%^Vt  R.ZW.  West  V.  Moore,  14  ib.  447.  MorriU  v.  Aden,  19 
tb.  505.  Brown  v.  Durham,  1  Roofs  R,  273.  TTie  People  v. 
KendaU,  25  Wend.  R.  399.  CampbeU  v.  Perkins,  8  iT.  T.  R. 
430, 440.)  When  the  substantial  ground  of  action  rests  on  promises, 
the  plaintiff  cannot  by  changing  the  form  of  action  make  an  infant 
•iiable  when  he  would  not  be  liable  on  his  promise.  {Oreen  v. 
Greeiiiank,  4  Mig.  C.  Z.  R.  375.  Jennings  v.  Rundell,  8  Term 
R.  335,  337.)  An  infant  obtaining  property  fraudulently,  with  an 
•intention  not  to  pay  for  them,  may  be  chargeable  by  action  for  a 
tort.  For  example,  should  an  infant  represent  himself  to  be  of  age, 
and  thereby  induce  another  to  sell  him  goods,  the  fraud  which 
induced  the  contract  will  furnish  the  ground  for  the  impeachment 
of  it,  and  infancy  would  be  no  defense  to  an  action  brought  for  the 
-goods  sold.  {Badger  v.  Phvnney,  13  Mass,  R.  343.  Homsr  v. 
Thoing,  3  Pieh  R,  492.  WaUace  v.  Morss,  5  HilPs  R.  391. 
Kilgrove  v.  Jordam,  17  Tex,  R.  349.  Pergin  v.  SutchdiJ'e,  4 
Mc  Cord's  Ch,  R,  387.)  And  should  a  minor  purchase  goods  to  be 
paid  for  on  delivery,  and  on  the  same  being  delivered,  draw  a  check 
*on  a  bank  in  which  he  has  no  funds,  and  which  he  has  no  reason  to 
think  will  honor  the  check,  he  would  be  liable  in  tort  the  same  as 
an  adult.  The  fact  that  he  made  the  contract  and  by  fraudulent 
means  obtained  possession  of  the  property  will  not  shield  him  from 
liability  to  suit  in  case  or  in  trover.     {MattJiews  v.  Cowan^  59  lU. 
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R.  341.)  The  doctrine  is  well  settled  that  if  an  infant  be  guilty  of 
a  fraud,  either  bj  the  concealment  of  his  age,  or  other  material  fact, 
and  thereby  obtain  money  or  other  valuable  tiling,  he  is  liable  for 
the  same,  and  infancy  cannot  be  pleaded  in  defense.  {EekHein  y. 
Frank,  1  Dah^s  JR.  334.  Stoclfooa  v.  JcnkinSy  12  Serg.  <&  RawWa 
Ji.  339.)  But  when  the  act  of  the  infant  is  actually  void,  as  for 
example,  his  warrant  of  attorney,  the  court  cannot  make  it  good, 
though  there  appear  circumstances  of  fraud  on  the  part  of  the 
infant.  {Satmdersan  v.  J/iwr,  1  IL  Bl.  R.  75.)  And  it  has  been 
held  in  Connecticut,  that  a  minor  is  not  liable  in  equity  for  fraud 
in  a  contract,  any  more  than  at  law.  {Oeer  v.  Hovey,  1  Roofs  R. 
179.)  An  infant,  however,  may  be  made  liable  in  an  action  in  form 
ex  eofUraetUj  for  money  stolen,  and  for  the  proceeds  of  property 
stolen  by  him,  and  converted  into  money.  {Shaw  v.  Coffiriy  58 
Maine  R,  254.)  But  an  infant  is  not  liable  for  the  malicious 
prosecution  of  a  suit  during  infancy  in  his  name,  by  his  next  friend, 
brought  without  his  authority,  although  he  assented  to  it  after  he 
had  knowledge  of  it.  {Burnham  v.  SeavemSy  101  Mass.  R.  360.) 
He  is  liable,  however,  for  continuing  a  malicious  prosecution  after 
attaining  his  majority  commenced  during  infancy.  {Stirling  v. 
Adams,  3  Day^s  R.  411.)  Clearly,  he  would  be  liable  in  tort  for 
property  wrongfully  taken  by  him,  or  for  converting  property 
bailed  to  him.  {Jervis  v.  LiMefiddy  15  Maine  R.  233,  Oreen  v. 
Sperryj  16  Vt.  R.  390.)  So  if  an  infant  receive  the  goods  of  another 
for  the  purpose  of  conferring  labor  upon  them,  and  subsequently 
refuses  to  return  them  on  demand,  he  is  liable  in  tort  for  the  con- 
version. {MiUs  V.  Ora/iamy  1  Jfew  R.  [4  Bos,  <&  PuU,]  140.) 
And  he  is  also  liable  for  money  received  by  him  as  an  apprentice, 
which  he  embezzles  or  misapplies.  {Brisitow  v.  Eastma/ny  1  Esp. 
R.  172.)  But  he  is  not  liable  for  the  wrongful  converson  of  money 
which  has  been  bailed  to  him  to  be  paid  over  to  a  third  party,  when 
the  bailee  was  only  to  pay  the  same  sum  deposited  with  him  and  not 
the  specific  money.     {Root  v.  Stevenson^s  Admr.  24  Ind,  R.  115.) 

§  124-  The  question  of  the  liability  of  infants  as  in  tort  often 
arisee  in  cases  of  hiring  of  horses,  and  the  law  is  well  settled  that 
an  infant  bailee  of  a  horse  is  liable  in  an  action  ex  delicto  for  every 
tortious,  willful  act  causing  injury  or  death  to  the  horse  the  pame  as 
though  he  was  an  adult.  {Eaton  v.  Hill^  50  iT.  //.  R.  235.  Camp- 
leU  V.  StokeSy  2  Wend.  R.  137.)  Indeed,  the  authorities  go  bo  far 
as  to  hold,  that  an  infant  wlio  hires  a  horse  to  go  to  a  place  agreed 
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«pon,  but  goeB  to  aootW  ^aoe  in  a  difiereDt  dimetion,  is  liable  m 
tort  for  an  vAlawf nl  eoaveraion  of  the  hone,  ii^  tlia  mem  manner 
ihat  an  adnlt  would  be  Ujal:^  under  t)ie  same  eiroumfitaiieee.  {Homer 
y.  TJwoiaig^  3  Pick.  S.  492.)  Or,  if  die  infant  hire  the  hon^e  to  go  a 
fixed  distance)  and  goes  beyond  it,  the  act  is  in  j\idgaient  of  law,  a 
dispoBseasion  of  the  owner  and  a  cony««tton  of  the  property  to  hie 
own  use.  Therefore,  when  an  action  for  damages  is  brought  by 
the  owner  of  the  horse,  it  is  founded,  not  upon  a  breach  of  the 
contract  of  hiring,  but  upon  the  unlawful  coaversion,  and  infancy 
is  no  defense.  (Mak  r.  Ferris^  5  Dunnes  B.  49.)  la  a  hte  case 
decided  by  the  English  common  pleas,  it  appeared  that  an  infant 
twenty  years  of  age  contracted  for  the  hire  of  a  horse  for  a  ride, 
and  was  told  expressly  that  it  was  not  let  for  jumping.  Slaving 
obtained  the  horse  he  lent  it  to  a  friend  who  caused  tiie  horse  to 
jump  over  a  fence,  thereby  injuring  him  so  that  he  died.  The  court 
held  that  the  infant  was  liable  for  the  damage.  {Bumard  v.  Huggia^ 
14  Com.  Bench  B.  iT.  S.  46.)  In  Pennsylvania,  it  has  been  held 
that  an  infant  is  not  liable  for  a  constructive  tcni;  or  conversion,  in 
driving  a  hired  horse  elisewhepe  than  the  contract  allowed,  or  man- 
aging him  negligently  or  unskillfuUy.  {Penroae  v.  Ourran^  3 
Bawle's  B,  851.  WiU  v.  Walsh,  6  Waets'  B.  9.)  Undoubtedly,  in 
all  these  eases  when  an  attempt  is  made  to  charge  the  infant  e» 
delicto^  the  declaration  or  complaint  must  show  whether  the  tort 
amounts  to  a  disaffirrnauce  of  the  contract  of  baUmeat,  for  the  action 
will  not  lie  for  merely  unskillful  driving  of  the  horse. 

An  infant  is  liable  to  an  action  for  his  acts,  by  virtue  of  an  office 
which  he  is  forbidden  by  statute  to  hold,  although  he  may  have 
been  regularly  elected.  In  such  a  case  he  would  be  an  officer  de 
/aetOj  and  his  acts  binding  upon  third  persons,  and  valid  as  to 
atrangers,  though  void  as  to  himself,  {Ore&n  v.  Burke^  2S  Wend. 
B.  490,  502.  Biddle  v.  Bedford,  7  Seyg.  cfe  Bawle's  B.  386,  892. 
Parker  v.  Suffborough,  10  t5.  249.  Key%er  v.  McKieean,  2  ib. 
139,  140.)  And  in  all  cases  where  an  infant  receives  property  as 
bailee,  he  is  protected  if  he  keeps  within  the  terms  of  the  bailment ; 
but  if  he  departs  from  the  terms  under  which  he  receives  the  prop- 
erty he  is  liable  to  an  action  for  the  conversion  of  the  property,  the 
aame  as  an  adult.    {T<ywn  v.  WUeyy  23  Vi,  B.  855.) 

§  125.  While  an  infant  is  liable. in  tort  for  damages  resulting 
from  his  willful  and  positive  acts,  if  the  injury  complained  of  hap- 
pened through  the  unskillfulness,  want  of  knowledge,  discretion 
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and  jiM^ment  of  the  party,  in&iicj  is  a  defense  to  an  action  prose- 
ented  for  the  same.  ({hmpheU  v.  Stokes,  2  W&tuL  R.  187.)  And 
if  an  infant  be  tnisted  wiUi  personal  property,  for  the  purpose  of 
transportation  from  one  place  to  another,  and  neglects  to  perform 
his  contract,  but  consumes  or  wastes  the  goods,  he  h  not  liable  on 
his  contract,  under  a  plea  of  infancy,  although  he  may  be  n;iade 
liable  in  tort,  provided  the  property  was  consumed  or  wasted  by  the 
wrongful  act  or  neglect  of  the  infant.  {Fumis  v.  Smdth,  1  SolL 
Abr.  580.)  So  also  when  personal  property  is  committed  to  an 
infant  as  supercargo,  and  through  his  carelessness  and  negligence 
the  property  is  wasted,  and  the  mfant  wiHf uHy  disobeys  instruction 
with  respect  to  the  property,  by  which  the  owner  sustains  damage, 
the  owner  has  an  action  against  the  inf aont  for  the  tort,  but  not  for 
a  breach  of  the  contract.  (  Vasee  v.  Smith,  %  OtwmKs  R.  226,  286. 
But  vide  Matdey  v.  Scott,  1  Sid.  R.  129.)  Infancy  is  a  good  defense 
to  an  action  upon  the  warranty  of  a  horse,  aih^ough  it  may  appear 
that  the  infant  practiced  deceit  in  the  course  of  the  contraot 
{IIouAett  V.  Haewell,  4  Camp.  R.  118.  Oreen  v.  Greenbank,  4 
Eng.  C.  L.  R.  496.)  Though  it  was  heM  in  one  case  that  infancy 
was  not  a  defense  to  an  action  ex  delicto  for  a  false  warranty  in  the 
sale  of  a  horse.  (  Wood  v.  Yance^  1  Nott  <&  McGord^e  R.  197.)  If 
an  infant  obtain  property  by  a  fraud,  though  under  the  pretense  of 
a  contract  of  purchase,  an  action  may  be  sustained  against  him  by 
the  party  defrauded,  for  the  fraud  vitiates  the  contract,  and  it  may 
be  disaffirmed.  And  when  an  infant  by  false  and  fraudulent  re{»^ 
sentations  induces  another  to  purchase  his  property,  the  party 
defrauded  may  return  the  property  purchased  and  recover  baok 
the  consideration  paid.  {Hetoitt  v.  Warren,  10  HvnCe  R,  660.) 
An  infant  is  liable  for  frands  committed  by  him,  but  not  npon  a 
control  induced  by  fraud,  as  no  fraudulent  representation  made  by 
an  infant  can  give  validity  to  any  contract  entered  into  by  him 
which  would  otherwise  be  voidable  for  his  infancy.  The  action 
must  rest  solely  npon  the  tort  or  wrong  committed  by  tiie  infant 
{Studwell  V.  Skapter,  54  N.  T.  R.  249.  Heath  v.  Mdhoney^  7 
Hv/rCe  R.  100.)  In  other  words,  there  must  be  a  toit  independent 
of  the  contract.  It  was  upon  this  principle  that  the  supreme  court 
of  the  State  of  New  York  decided  that  an  infant  was  not  liable  for 
the  value  of  a  horse,  which  he  had  hired  and  was  taken  sick,  but 
whidi  the  infant,  against  the  advice  of  the  doctor  and  hotel  keeper^ 
diove,  from  the  effects  of  which  driving  the  horse  died.    The  court 
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held  that  the  damage  was  chiefly  the  result  of  a  want  of  discretion 
and  skill  on  the  part  of  the  infant,  and  not  from  acts  which  were 
malicious  or  wiUful,  and  hence  the  infant  was  not  liable.  {Moore 
V.  Eastman^  1  Hun^s  R.  578.) 

§  126.  It  has  been  held  by  very  competent  anthority,  both  in 
England  and  in  this  country,  that  an  action  does  not  lie  against  an 
infant  for  obtaining  a  loan  by  representing  himself  to  be  of  full  age, 
on  the  ground  that  the  affirmation,  being  made  by  an  infant,  was 
void.  {Johnson  v.  Pie,  1  L^ymz'  H.  169.  S.  0.  1  Kib.  R.  905, 
913.  Price  v.  Hewitt,  18  Eng.  Z.  cfe.  Eq.  R.  522,  524.  S.  O. 
8  Wele.y  Hurl.  <&  Got,  R.  146.  Brown  v.  MoOuney  5  Sand.  jff. 
224.)  These  cases  are  referred  to  here,  simply  to  say,  that  they  are 
now  regarded  as  overruled  in  this  country  by  an  overwhelming 
weight  of  authority,  and  are  no  longer  followed  by  the  courts. 
{Schunemann  v.  Paradtse,  46  JBbw.  Pr.  R.  426.  Eoketein  v. 
Frcmky  1  Daly's  R.  334.  Fitz  v.  HaU,  9  N.  K  P.  441.  Burley 
V.  RusseUy  10  ib.  184.  Rice  v.  Clarky  8  Vt  P.  109.  Cfreen  v. 
Sperryy  16  ib.  393.  Toum  v.  Wile,  23  ib.  361.  Jervis  v.  ZitOe- 
fiddy  15  Maine  R.  233.  Norris  v.  Vancey  3  Rich.  R.  164.  Pergin^ 
V.  SutchUffey  4  McCord's  Oh.  R.  387.  Ward  v.  Vance,  1  NoU  & 
McCord's  R.  1,  7.  KUgrove  v.  Jordon,  17  Teoo.  R.  349.)  Infants 
may  repudiate  their  contracts,  but  they  are  liable  for  their  torta. 
The  contract,  and  the  fraud  in  the  contract,  are  distinct  things,  and 
while  not  liable  on  the  first,  the  infant,  if  d>oli  capaa^,  is  responsible 
for  the  latter.  As  was  well  said  by  Lord  Chancellor  Cowper :  "  If 
an  infant  is  old  and  cunning  enough  to  contrive  and  carry  out  a 
fraud,  he  ought  to  make  satisfaction  for  it."  (2  Eq^.  Cos.  Abr.  515.) 
Prima  fa^sie  imputation  of  fraud  however,  against  an  infant,  may 
be  repelled  by  proof  of  reciprocity  and  commensurable  consideration^ 
and  by  the  absence  of  any  false  suggestion  or  delusive  suppression. 
{MiddleUm  v.  Hoge,  5  BusKs  R.  478.) 

It  has  been  held  by  the  supreme  judicial  court  of  Massachusetts, 
that  an  infant  who  prevails,  on  the  plea  of  infancy,  in  an  action  on 
a  promissory  note  given  by  him  for  a  chattel  which  he  had  fraudu- 
lently obtained,  on  his  refusal  to  deliver  the  chattel  on  demand,  is 
liable  to  an  action  of  tort  for  the  conversion  of  the  chattel,  although 
he  had  sold  it  before  the  demand  was  made  upon  him.  ( WaUcer 
V.  DamSy  1  Orajfs  R.  606.)  In  this  case  a  minor  got  an  old  man, 
eighty-five  years  old,  drunk,  and  then  bought  his  cow  of  him,  and 
gave  him  his  note  for  the  purchase-price,  which  he  defeated  by  his 
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plea  of  infancy.  The  sale  might  have  been  avoided  by  the  old  man 
on  account  of  the  fraud,  and  his  intoxication  when  he  made  the 
sale,  and  the  minor  having  nullified  the  sale,  was  made  liable  for 
the  conversion  of  the  property,  which  was  right. 

Whether  the  mere  silence  of  the  infant,  as  to  his  age,  knowing 
that  the  other  party  believes  him  an  adult,  would  render  him  liable 
for  goods  purchased  and  converted  by  him,  does  not  seem  to  be 
conclusively  settled,  although  the  better  opinion  is  that  he  would 
not  be  liable,  if  he  neither  does  nor  says  any  thing  to  induce  the 
belief  that  he  is  of  full  age.  It  has  been  held^  that,  in  the  absence 
of  any  positive  misrepresentation,  the  mere  omission  of  the  infant 
to  disclose  his  infancy,  was  not  such  a  fraud  as  would  invalidate  the 
contract.  (StillmuTi  v.  Dawson^  1  De  Gex  <&  Smdle^s  Ch.  R.  90.) 
But  if  a  minor  purchase  property,  knowing  that  the  seller  believed 
him  to  be  of  full  age,  and  then  set  up  his  infancy  to  avoid  payment 
of  the  purchase-money,  the  vendor  can  reclaim  the  property  if  it  be 
still  in  the  possession  of  the  infant.     (  Vide  20  Am,  Jur.  266.) 

§  127.  Infants  are  liable  to  an  action  for  personal  injuries  and 
assaults,  in  the  same  manner  as  adults.  When  the  injury  is  not  the 
effect  of  an  unavoidable  accident,  the  person  by  whom  it  is  inflicted 
is  liable  to  respond  in  damages  to  the  sufferer ;  and  the  only  differ- 
ence between  an  infant  and  an  adult  in  such  a  case  is,  that  an  injury 
might  probably  be  considered  an  unavoidable  accident  in  the  case 
of  infants  which  would  not  be  so  considered  in  the  case  of  adults. 
{BuUocJc  V.  Babcock,  3  Wend.  R.  391.) 

An  infant  is  liable  in  an  action  of  trespass  for  having  procured 
another  to  commit  an  assault  and  battery ;  so  held  by  the  supreme 
judicial  court  of  Massachusetts,  upon  the  principle  that  all  persons 
aiding  or  abetting,  or  counseling  and  procuring  a  trespass  to  be 
done,  are  principals,  whether  present  or  not.  {Sikes  v.  Johnson^  16 
Mas8.  R.  389.)  But  Mr.  Chitty,  in  his  work  on  pleadings,  lays  it 
down,  upon  the  authority  of  Lord  Coke,  that  an  infant  cannot  be  a 
trespasser  by  prior  or  subsequent  assent,  but  only  by  his  own  act 
(1  Chitty  on  Plead,  7  Am.  ed.  86) ;  and  in  Bacon's  Abridgment  it 
is  said,  that  an  infant  cannot  be  guilty  of  a  forcible  entry  and 
detainer  by  barely  commanding  one,  or  assenting  to  one  to  his  use, 
because  every  such  command  or  assent  by  a  person  under  such  an 
incapacity  as  infancy  is  void.     (Boo,  Ahr,  tit,  Inf,  H,) 

An  action  of  ejectment  may  be  maintained  against  an  infant  for 
disseisin,  on  the  ground  of  wrongful  possession  and  tort.    {McCoon 
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Y.  Smith,  8  ffilPe  R.  147.  Marahda  v.  Wing,  50  Mmns  R.  68.) 
A&d  au  infant  k  liable  in  an  action  of  filander  in  %hQ  same  eaaes  as 
adnlts,  though  not  nntil  he  is  doli  oapea^ — ^^eapable  of  mischief,'* 
which  presnmptively  is  not  nntil  he  is  fonrteon  years  of  age. 

An  infant  is  not  <^argeable  in  all  cases  for  wrongs  done  bj  him. 
Thns,  an  infant  execntor  oaunot  commit  a  devastavit ;  and  when 
letters  of  administration  were  granted  to  an  infant,  nnder  whidi 
she  receiTed  and  disponed  of  the  asdets  of  the  inftestate,  it  was  held 
tibat  an  account  oonld  not  be  directed  of  her  receipts  during  her 
infancy.  (  Vide  WkUmore  v.  WUd,  1  Vem.  R.  ft28.  RissedPs  i?a#«, 
5  Cohe^d  R.  37  a.  Hindmarsh  y.  Southgate,  8  Ru8s.  R.  824. 
SmaJlley  v.  Smedley,  1  ^.  Oas.  Air.  6.) 

An  infant  eannot  be  made  responsible  for  the  negligence  of  one 
acting  as  his  agent  or  eervant.  A  person  capable  in  law  of  being 
a  }»in<»pal  or  master  renders  himself  liable  for  the  want  of  skill  or 
care  of  his  agent  or  servant,  the  rektion  of  such  persons  bemg 
upon  the  principle  of  c^ncy.  An  infant,  however,  is  incapable  in 
law  of  appointing  an  agent,  and  as  he  cannot  create  an  agency,  he 
cannot  appoint  a  servant,  and,  therefore,  cannot  delegate  powers  to 
another;  nor  can  he  guarantee  or  insure  the  fidelity, care  or  skill  of 
such  other.  Such  legal  incapacity,  however,  does  not  exempt  him 
from  the  consequences  of  his  torturus  acts.  In  respect  to  those,  he 
is  responsible,  if  doli  capax  when  the  wrens'  is  dcme.  Bat  such 
toi^acte  m™t  be  corn^  by  the  iniJhimsdf,  or  nnder  h» 
immediate  view,  or  by  his  direction  or  authority.  He  cannot  be  a 
U^espasser  by  prior  or  subsequent  assent,  but  only  for  his  own  act. 
He  is  not  responsible  even  for  his  own  act,  if  it  occurs  through  his 
unskillfulness  and  want  of  knowledge,  discretion,  or  judgment.  On 
tibese  principles  an  infant  devisee  is  not  liable  for  damages  caused 
by  an  imperfect  fixture  upon  his  estate  ei'ected  by  his  ancestor  and 
devisor,  though  happening  to  the  tenant  of  the  infant  after  the 
estate  comes  into  his  possession.  {RobhvM  v.  MoiwU,  33  Hov),  Pr. 
R.  24.  S.  C.  4  Rob.  R.  553.)  Nor  is  an  infant  liable  for  the  loss 
of  goods  committed  to  his  care  as  an  innkeeper,  provided  there  is 
nothing  willfully  wrong  on  his  part.  (Oposm  y.  AndroeSy  1  RdL 
Ahr.  2.) 

%  128.  If,  through  the  negligence  of  an  adult,  it  happens  that  an 
injury  is  done,  without  malice,  by  an  infant,  the  adult,  and  periiaps 
also  the  infant,  is  civilly  liable  to  the  person  injured.  Thus,  when 
a  man  sent  for  a  loaded  gun,  desiring  that  the  person  who  was  to 
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deliver  it  should  take  o«^  the  primiog,  which  he  did ;  the  gun,  after 
being  delivered,  went  off  by  the  impmdent  aot  of  the  di^d,  and 
wonxkded  a  hyBtaader;  the  maa  who  sent  for  the  gan  was  held 
liable  for  the  daauiga  {.Dtoum  v.  JSMy  5  JUavle  &  Sebunpit 
B.  1»8.) 

It  is  pvoper  to  reiaark  that  in  aQ  actions  in  which  an  infant  is 
liable^  the  eaiae  of  aetiooi  may  be  proved  in  the  same  manner,  and 
by  the  same  speeies  of  evidence,  as  in  actions  against  an  adnlt. 
Thos,  the  conf easioQS  of  an  infant  ave  admissible  against  him,  the 
same  as  thoagh  he  were  of  age.  {Mixither  v.  Clarky  3  AiJc.  R.  209. 
HaiU  V.  LiUiej  3  HiH^  B.  14».  But  wde  Lumlay  v.  Thomas,  a« 
Ga.  R.  537.)  An  infant's  confession,  however,  shoold  be  leceived 
m<»re  caationsly  an  aceouat  of  his  age.  (6&k^  ▼.  &u4ldy  5  HaJoL 
B.  189, 190.) 

So  the  remedies  against  laifants,  when  they  are  Hable^  are  the  same 
as  against  adnlts.  Thus,  in  an  action  of  assnmpsit  against  an  infant 
for  money  tortionsly  taken  by  him,  a  debt  dne  to  him  may  be  attached 
by  trostee  process,  nnder  the  statutes  of  Vermont  {EhoeU  v.  Mtwtbi^ 
32  Vt,  R.^iT);  and  an  in:{ant  may  be  taken  in  execution  on  a  judg- 
ment against  him  in  the  same  cases,  as  in  those  of  adults.  {I)ow  r. 
Cktrk^  1  Orompt,  dk  ifees.  R.  860.)  And  the  same  rule  prevails 
both  with  in&nts  and  adults  in  respect  to  the  discharge  from  custody 
on  the  exeontioQ.    {Befries  v.  Dams^  27  Eng.  C  Z.  B.  822») 

It  may  be  proper  to  suggest  that  the  plea  of  infancy,  when  justi- 
fied by  the  fact,  is  honorable  and  proper,  and  not  disconraged  by 
tbeeonrts.  {Delc^/iMv.  Timn^.l  Enf,  C.L.  R.il^i.)  But  when 
an  aetion  is  brou^it  against  an  infant  to  recover  a  fair  demand,  and 
iBivMCj  is  pleaded  as  the  only  defense,  the  plaintiff  will  be  permit- 
ted to  discontinue  without  the  payment  of  costs.  (  Vavi  B*uTen  v. 
Font,  4  Weni.  R.  209.) 

§  129.  Infants  who  have  attained  the  years  of  discretion,  are 
legwded  in  law  aa  capable  of  committing  erimes  as  adults,  and 
after  that  period  they  may  be  prosecuted  and  punisbed  for  criminal 
offenses  of  which  they  are  guilty.  What  the  age  of  discretion  is  in 
▼arions  naitioni,  is  matter  of  some  variety.  The  civil  law  distin- 
guished minors,  or  those  under  twenty-five  years  oM,  into  three 
stages ;  vi^<miim,  from  birth  till  seven  years  of  age ;  pueriMa^  from 
aeven  to  fourteen;  and  pubertasy  from  fourteen  upward.  The 
period  of  pueriMa,  or  diildhood,  was  again  subdivided  into  two 
equal  parts ;  from  seven  to  ten  and  a  half  aetaa  infanticB  pro.vima  ; 
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from  ten  and  a  half  to  fourteen  was  aetas  pvbertati  proxima. 
During  the  first  stage  of  infancy,  and  the  next  half  stage  of  child- 
hood, infcmtim  proxima^  they  were  not  pnnishable  for  any  crime. 
During  the  other  half  stage  of  childhood,  approaching  to  puberty, 
from  ten  and  a  half  to  fourteen,  they  were  indeed  punishable  if  found 
to  be  doli  capaces^  or  capable  of  mischief ;  but  with  many  mitiga- 
tions, and  not  with  the  utmost  rigor  of  the  law.  During  the  last 
stage,  at  the  age  of  puberty  and  afterward,  minors  were  liable  to  be 
punished,  as  well  capitally,  as  otherwise.    (4  Black.  Com.  22.) 

By  the  ancient  Saxon  law,  the  age  of  twelve  years  was  established 
for  the  age  of  possible  discretion,  when  first  the  understanding  might 
open ;  and  from  thence  till  the  offender  was  fourteen,  it  was  aetas 
pybertati  proxima^  in  which  he  might  or  might  not  be  guilty  of 
a  crime,  according  to  his  natural  capacity  or  incapacity.  This 
was  the  dubious  stage  of  discretion ;  but  under  twelve  it  was  held 
that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could 
he  be  supposed  innocent,  of  any  capital  crime  which  he  in  fact 
committed.  (4  Black.  Com.  23.)  But  as  the  law  now  stands,  both 
in  this  country  and  in  England,  the  capacity  of  doing  ill  or  con- 
tracting guilt,  is  not  so  much  measured  by  years  and  days,  as  by 
the  strength  of  the  delinquent's  understanding  and  judgment.  For 
one  lad  at  ten  years  old  may  have  as  much  cunning  as  another  of 
fourteen ;  and  in  these  cases  the  maxim  is,  that  "  m/ditia  mpplet 
asUUem  "  —  "  malice  supplies  the  want  of  age."  Up  to  the  age  of 
seven,  however,  the  law  considers  a  child  not  possessed  of  sufficient 
reason  to  be  accountable  or  answerable  for  his  acts ;  and  in  Hun- 
gary, it  is  said  that  the  date  of  the  birth  of  the  child  runs  from 
the  date  of  baptism.  The  absurdity  of  this  fiction  was  illustrated 
in  1866,  in  a  case  which  occurred  in  the  neighborhood  of  Presburg, 
in  which  a  woman  was  charged  with  being  the  receiver  of  stolen 
goods.  She  had  been,  up  to  within  the  six  months  previous,  a 
Jewess,  when  she  was  converted  by  a  priest  of  the  church  of  Home. 
Therefore,  the  woman,  on  her  trial,  made  the  ingenious  plea  that 
she  was  an  infant,  not  come  to  the  years  of  discretion,  and  could 
not  be  legally  convicted.  The  tribunal  held  her  defense  to  be  a 
good  one,  and  acquitted  her. 

§  129a.  But  the  more  sensible  practice,  as  before  suggested,  has 
been  adopted  in  most  civilized  countries,  not  to  look  so  much  to 
the  age  of  the  delinquent  as  to  his  strength  of  understanding  and 
judgment ;  and  yet  it  is  a  'general  rule  that  infants,  who  have  not 
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arrived  to  seven  years  of  age,  cannot  be  punished  as  criminals,  for 
before  that  age  they  are  not  supposed  to  have  a  will  that  can  con- 
cur with  a  forbidden  act,  in  contemplation  of  law,  and  it  is  only 
from  the  age  of  fourteen  that  the  law  holds  a  person  entirely 
responsible.    Under  that  age  infants  are  prima  fade  considered 
unacquainted  with  guilt,  and  incapable  of  crime ;  and  the  fact  of 
guilty  knowledge  of  the  prisoner  must  be  distinctly  made  out  by  the 
prosecution.    {Rex.  v.  Owen^  19  Eng.  C,  Z.  R,  493.     ConmKm- 
weaUh  v.  McKeagy^  1  Ashmead^a  [Pa.]  R'  248.     State  v.  Aarorij 
1  SmOhard^s  [iT.  J.]  R.  231.    State  v.  DoK&rty,  2  Overton's  [Tenn.] 
R.  80.)    This  rule  is  especially  observed  and  adhered  to  in  capital 
cases.     An  infant  of  tender  years  cannot  be  guilty  of  murder,  and 
when  under  seven  years  he  will  be  excused  from  the  guilt  and  pun- 
ishment of  felony,  whatever  circumstances  proving  discretion  may 
appear,  for,  ex  presumptionejtcrisy-^  on  account  of  the  presumption 
of  right,  he  cannot  have  discretion,   and  no  averment  must  be 
received  against  that  presumption.    But,  if  above  seven,  and  under 
fourteen  years  of  age,  though  prima  fa^de  not  guilty,  yet  if  it 
appear,  by  strong  circumstances  and  pregnant  evidence,  that  he 
had  discretion  to  judge  between  good  and  evil,  judgment  of  death 
even  may  be  given  against  him.    {Regma  v.  Fogossa^  PlowdorC% 
R.  19,  notef.)    In  such  cases  the  intellectual  capacity  of  the  child 
may  be  proved  by  the  testimony  of  witnesses.     {State  v  Aarouy 
iupra.)    But  herein  the  circumstances  must  be  inquired  of  by  the 
jury,  and,  according  to  the  English  cases,  the  infant  is  not  to  be 
convicted  upon  his  confession ;  although,  in  the  State  of  New  Jer- 
sey, a  boy  of  the  age  of  twelve  years  and  five  months  was  convicted, 
on  his  own  confession,  of  the  crime  of  murder  and  executed.   {State 
V.  OuUdy  5  Halstead^e  R.  163.)    If  an  infant  be  indicted  under  the 
a^  of  fourteen,  and  it  appears  that  the  offense  was  committed  in 
tlie  presence  of  a  parent,  and  in  obedience  to  his  directions,  the 
legal  capacity  of  the  child  to  commit  a  crime  must  be  established 
M  a  distinct  fact.     {Comm^onwealth  v.  Meady  10  AUen's  R,  398  ) 
Capacity  for  crimes  in  persons  above  the  age  of  seven  years  is 
always  a  question  of  fact.     The  law  assumes,  prima  faciey  that 
peraons  above  the  age  of  fourteen  years  are  capable  of  crime,  but 
robjects  that  assumption  to  the  effect  of  proof.    {State  v.  Lea/medy 
41  Vt  R.  585.) 

Sometimes  statutes  exist  with  reference  to  the  criminal  responsi- 
bility of  minors.     For  example,  in  Texas,  it  is  provided  by  statute, 
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that  Ho  peorson  shall  be  convict^  of  any  ofEense  eonmntted  between 
the  agcB  of  nine  and  thu^teen  yeaors^  nnleBs  it  shall  aprpear  by  proof 
that  he  had  discifetion  sofficient  to  understand  t!he  natnro  and 
iDfigalrty  of  the  act  {^FascJuiJCa  Big.  aH.  16S8.)  Under  this 
statute  it  is  held^  ^lat  the  proseontion  nmdt  prove  that  a  defendant, 
who  comes  within  the  statute  and  who  is  indicted  for  micrder,  knew 
that  the  killing  of  a  Inmian  being  was  a  great  crime,  prohibited 
by  law  under  severe  petiklties.  (  Wv,9mg  v.  Siditi^  33  Texas  JR. 
661.)  The  same  rede  fiire vails  in  Alabama,  except  that  the  age  of 
the  infant  i^  fixed  at  s^en  and  fourteen.  (^Goc^rey  v.  SUUe,  31 
Ala.  a.  3a8.) 

With  regard  to  capital  crimes  the  law  is,  very  propei^ly,  more 
minute  and  circamspect  distinimishinfi^  with  cfreater  nieety  the 
several  degree  oi  age%S  di8c«tioa,Z.  in  casJ^inferior  ^ ; 
but  if  it  appear  to  the  court  and  jury  that  the  offender  was  ddi 
capaooy  and  could  discern  between  good  and  evil  when  he  com- 
mitted the  offense,  he  may  be  convicted  and  suffier  death.  In  the 
Case  of  rape,  the  law  presumes  that  an  infant  under  the  age  of 
fouiiieen  years  is  unable  to  commit  the  crime,  and,  therefore,  it 
seems,  at  common  law,  he  cannot  be  guilty  of  it ;  but  this  is  upon 
the  ground  of  impotency,  rather  than  the  want  of  discretion,  for  he 
may  be  a  principal,  in  the  second  degree,  by  aiding  and  assisting  in 
this  offense,  as  well  as  in  other  felonies,  if  it  appear,  by  sufficient 
circumstances,  that  he  had  a  mischievous  intent.  A  person  under 
fourteen  years  of  age  is  presumed  to  be  incapable  of  committing  a 
rape,  but,  as  males  often  arrive  at  puberty  at  an  earlier  age,  the 
presumption  may  be  rebutted  by  competent  evidence.  Without 
proof  of  puberty  in  such  a  case,  however,  the  infant  can  only  be 
convicted  of  a  simple  assault  and  battery.  {7%e  P'eople  v.  Ranr 
dolph^  2  Parker^ 8  Or.  R.  174.  Comnumwealth  v.  Ixvnigtm^  2  Law 
■R.  49.)  But  in  Massachusetts  and  Ohio  it  has  been  held  that  an 
infant  under  fourteen  years  may  be  convicted  for  an  assault  with 
intent  to  commit  a  rape.  {OommonwealtA  v.  G-reen^  2  Pi(k.  R. 
880.  WiUiama  v.  The  State,  14  Ohio  R.  222.)  This,  however,  is 
not  the  general  rule.  {The  People  v.  Randolph,  2  Poff'h.  Or.  R. 
174.  Eldersha^s  case,  14  Eng.  0.  L.  R.  367.  PhiUipff  eaeCj 
84  ib.  610.  Jorda/n^8  ease,  38  ib.  63.)  A  boy  over  fourteen  years 
of  age  will  be  presumed  capable  of  committing  the  offense  of  rape 
(The  State  v.  Ilandy,  4  Harrmg.  R.  568) ;  while,  if  under  that 
age,  the  contrary  is  the  presumption.    A  minor  is  liable  to  bastardy 
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prooeflSy  the  same  as  adults.  {Chandler  v.  CommomveaUhy  4  Met. 
[Ky.']  R.  66.) 

§  130.  When  an  act  k  made  felony  or  treaBou  by  a  statute,  it 
extends  as  well  to  infants  if  above  the  age  of  fourteen,  as  to  others, 
but  not  to  an  infant  under  the  s^  of  discretion.  (1  Ilal^a  R.  706.) 
That  is,  this  is  the  rule,  unless  the  statute  contains  an  exception  in 
favor  of  infants.  »Said  Chief  Justice  Nelson,  in  giving  the  opinion 
of  the  court  in  a  csfie  decided  by  the  supreme  court  of  the  State  of 
New  York :  ^AU  the  books  fl^ree  that  when  an  act  is  denounced  as 
a  crime,  even  of  felony  or  treason,  by  a  general  statute,  it  extends 
as  well  to  infants,  if  above  years,  as  to  others."  {The  People  v. 
KendaU^  25  Wend.  R.  399,  401.)  It  has,  however,  been  held  that 
general  statutes  that  give  corporal  punishment  are  not  to  extend  to 
infants;  and  therefore,  if  an  infant  be  convicted  of  a  ravishment 
of  ward,  he  will  not  be  imprisoned,  though  tlie  statute  of  England 
upon  the  subject  be  g^ierah  {StoweU  v.  Zouehj  JPlowdon^a  R. 
364.)  But  this  must  be  understood  when  the  corporal  punishment 
is,  as  it  were,  collateral  to  the  offense,  and  not  the  direct  intention 
of  the  proceeding  against  the  infant  for  his  misdemeanor ;  in  many 
cases  of  which  kind,  the  mfant  under  the  age  of  twenty-one  will  be 
spared,  though  possibly  the  punishment  be  enacted  by  parliament. 
(10  Peteradorff'^ s  Abridgment^  402,  note.)  In  other  words,  if  the 
statute  punishes  corporally  an  act  that  was  not  an  offense  at  common 
law,  or  that  was  an  offense,  but  not  before  punished  corporally,  and 
does  not  constitute  it  an  offense  by  name,  which,  by  the  common 
law,  is  punished  corporally,  an  infant,  if  infants  are  not  named  in 
the  statute,  will  not  be  punished  corporally.  Tenderness  to  infants 
led  to  this  construction  of  the  statutes,  that  minors  should  not  be 
ousted  of  their  common  law  privilege,  unless  the  legislature  had 
expressly  declared  that  they  should  be.    {Reeves  Dom.  ReL.  258.) 

As  a  general  rule,  an  infant  at  any  age  is  not  liable  for  a  misde- 
meanor which  consists  in  not  doing  what  the  law  commands  to  be 
done,  that  is  to  say,  for  an  offense  which  is  a  mere  nonfeasance. 
{Foeier^  70.)  But  when  the  offense  is  a  notorious  breach  of  the 
peace,  such  as  a  riot,  or  battery,  an  infant  above  the  age  of  fourteen 
is  as  liable  to  suffer  fine  and  punishment  for  such  a  misdemeanor  as 
a  person  of  full  age.  {MoPheraon  on  Inf.  451.)  And  in  the  State 
of  Tennessee  in  such  a  case,  the  property  of  the  infant  will  not 
be  liable  for  the  fine  and  costs.  {Beardsley  v.  The  State,  2  Yerg. 
R.  481.) 
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A  minor  may  be  indicted  and  punished  for  obtaining  goods  by 
false  pretenses  against  the  provisions  of  the  statute  of  New  York ; 
in  such  a  case  the  statute  contains  no  exception  in  favor  of  infants. 
{The  People  v.  Kendall^  25  Wend.  R.  399.)  And  in  England  an 
infant  is  liable  to  an  indictment  for  neglecting  to  repair  a  bridge, 
which  he  is  otherwise  bound  to  repair,  provided  there  is  no  other 
person  against  whom  performance  of  repairs  can  be  enforced.  It 
is  otherwise,  however,  when  the  land  of  the  infant  charged  with  the 
repair  of  the  bridge  is  occupied  by  his  guardian.  {Rex  v.  Sutton^ 
30  Eng.  C.  Z.  R.  279.) 

In  England  it  has  been  held  in  general  terms  that  an  infant,  after 
he  has  arrived  to  the  years  of  discretion,  is  liable  criminally,  for 
permissive  waste,  for  escapes,  for  perjury,  for  not  coming  to  church, 
for  cheating  with  false  dice,  for  batteries  and  for  slanders.  {Anoriy- 
mou8,  3  ScUk.  R.  196.) 

§  131.  On  the  trial  or  examination  of  an  infant  for  a  crime,  he 
may  appear  and  defend  himself  in  person,  or  by  attorney ;  and  it 
has  been  held  in  Virginia,  to  be  error  for  the  court  to  assign  the 
infant  a  guardian,  and  try  the  case  on  a  plea  pleaded  for  him  by  the 
guardian.  (  Word  v.  TA£  Commonwealth^  3  LeigKs  R.  743.)  In 
cases  of  simple  misdemeanor,  the  infant  may  not,  as  a  general  thing, 
appear  and  plead  to  the  indictment  personally,  though  in  cases  of 
felony  he  must. 

In  case  infancy  is  set  up  as  a  defense  to  a  criminal  prosecution, 
the  infancy  must  be  proved  by  competent  evidence.  The  mere 
opinion  of  a  witness  respecting  the  age  of  a  person,  judging  from 
his  appearance,  unaccompanied  by  the  fact  on  which  the  opinion  is 
founded,  is  inadmissible  evidence.  {Morse  v.  The  State^  6  Conn. 
R.  9.    Stephm%(m  v.  State^  28  Ind.  R.  272.) 

As  a  general  thing,  the  rule  with  respect  to  the  indictment, 
arraigning  and  trial  of  infants  on  charges  of  crime,  is  the  same  as  in 
case  of  adults. 
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CHAPTER  XII. 

ACnON  IN  FAVOB  OF  DTFANTS — HOW  INFANT8  MUST  SUE  —  ACTIONS 
AGAINST  INFANTS  —  HOW  INFANTS  MUST  DEFEND — THE  PRIVILEGES 
OF  INFANTS  IN  THE  COURTS  —  THE  GENERAL  PROTECTION  AFFORDED 
INFANTS   BY   COURTS  OF  EQUITY  —  COSTS  AGAINST   INFANTS. 

§  132.  It  ma  J  be  laid  down  as  a  general  rule,  that,  in  all  cases 
personal  in  their  nature,  such  as  assaults,  batteries,  libels,  verbal 
sknder,  and  other  injuries  to  the  person,  infants  have  their  action 
the  same  as  adults,  and  the  same  principle  with  respect  to  damages 
and  the  like  applies  to  them  as  to  adults.  So  when  an  infant  has 
been  emancipated  by  his  parents  he  is  entitled  to  his  action  for 
personal  services  in  the  same  manner  as  though  he  was  of  full  age. 
And  whenever  a  party  enters  into  a  contract  with  a  minor  person- 
ally, or  purchases  property  of  him,  or  deals  with  him  on  his  own 
account,  such  party  must  respond  to  him  in  an  action  the  same  afi 
though  he  was  an  adult.  So  in  all  cases  when  an  infant  has  the 
possession  and  control  of  his  property,  he  may  bring  his  action  for 
its  conversion,  or  any  damage  or  injury  to  it,  the  same  as  though 
he  was  of  full  age.  In  a  word,  when  the  infant  has  a  jnst  cause 
of  action  he  may  bring  his  suit  for  it,  and  the  personal  disability 
of  infancy  will  in  no  case  deprive  him  of  his  right.  The  only  dif- 
ference between  infants  and  adults  with  respect  to  their  actions,  ia 
in  the  form  of  proceeding.  The  result  of  the  action  is  the  same  in* 
both  cases.  It  may  be  doubtful,  however,  whether  an  infant  can* 
sue  as  an  informer,  because  an  informer  must  exhibit  his  action  in» 
person,  which  an  infant  in  no  case  is  permitted  to  do.  And  it  has 
been  said,  also,  that  an  exception  exists  against  an  infant  in  that  he^ 
cannot  prosecute  an  action  at  law  as  a  cestui  que  trusty  becanse  the 
person  having  the  equitable  estate  must  call  in  aid  the  legal  estate 
before  he  can  recover  in  a  court  of  law.  (  Vide  Shewen  v.  Wrooty  5 
Eafffs  R.  132,  137.)  But  this  forms  no  exception,  as  the  same  rute^ 
applies  to  an  adult  cestui  que  trusL 

An  action  by  an  infant  must  be  prosecuted  by  guardian  or  pro- 
^hein  amiy  bnt  always  in  the  name  of  the  infant ;  and  the  suit  is  the^ 
infant's  to  all  intents,  the  same  as  though  he  was  of  full  age ;  and 
in  an  action  brought  by  an  infant,  as  a  general  rule,  the  same  defense 
may  be  interposed  as  in  case  of  an  adult  plaintiff.     For  instance,  it 
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hafi  been  held  that  in  an  action  by  an  infant  for  personal  injuries 
from  negligence,  contributory  negligence  may  be  shown  in  defense 
of  the  action.  {Hartfield  v.  Boper^  ^1  Wend.  JS.  615.  Ilonega- 
herger  v.  The  Second  Avenue  Railroad  Company y  33  How.  Pr.  R. 
193.)  But  this  rule  will  hardly  be  applied  against  an  infant  of  such 
tender  age  as  to  be  incapable  of  self-control  and  personal  protection, 
to  the  same  extent  as  to  an  adult.  {Vide  Mangam  v.  Brooklyn  Rail- 
road Co  38  N.  T.  R.  455.  Robinson  v.  Cone,  22  Vi.  R.  213. 
LyTwh  v.  Mwrdmy  4t\.  Eng.  C  L.  R.  422.)  And  it  haa  been  held, 
that  negligewce  could  not  be  imputed  to.  a  child  of  such  tender 
years  as  to  be  incapable  of  exercising  care.  {Daly  v.  Norwich 
Railroad  Co.  26  Conn.^  R»  591,  North  Pennaylvama  Railroad 
Co.  V.  MaJhoney^  67  Perm.  R.  187.)  The  rule  is  v«iy  sensible,  cer- 
tainly, which  holdSy  that  aix  infant  who  is  non  sui  juris^  is  inca- 
pable of  depriving  himself  of  his  action,  for  injuries,  negligently 
inflicted  upon  him  by  others.,  The  supreme  court  of  Kansas  has 
recently  decided,  in  a  case  where  it  appeared  that  a  boy  was  hurt 
while  playing  on*  the  defendant's  turn-table,  negligently  left  unlocked 
and  uitguarded,  that,  the  questions  of  negligence  and  contributory 
uegligence  are  for  the  jujpy.  {ICan^as  City  Railway  Co.  v.  Eits- 
simmons^  22  Kana.  R\  686.  Atchison  <£  Nebraska  Railroad  Co. 
V*  Flvnn^  24  iJ.)  But  the  supreme  court  of  Peimsylvania  has 
recently  laid  down  the  rule,  thsU:  parents  who  permit  their,  children 
to  trespass  upon  the  property  of  a  railroad  company  are  guilty  of 
negligence;  and  that,  when,,  a  child  of  tender  yeai»,  who  is  allowed 
to  wander  upon  railroad  pi;operty  is  injured,  th^  eompa9y  ow^es  no 
duty  to  the  child  nor  to  the  parent  and  is  not  Uable  to  either  party 
for  the  injury*  {Cavley  v.  Pittsburg^  dnoinnati  <&  St.  Louis 
Railroad  Co.  noted  in  22  Alb.  L.  J.  518,  519.)  This,  case  is  fully 
sustained  in  primeiple,  by  earlier  deeisiona  of  the  same  court.  ( Yida 
Mulheim  V.  Ddawwrey  Look,  cfe  Western  R\  Co.  81  P^w».  R.  366* 
Ra/Q/road  Compmy  v.  Norton^  24  ib;  465.  Philadelphia  cfe  Read. 
R.  Co.  V.  Longy  75  ib.  265.  But  vide  damn  v.  C%  of  Chicago,  noted 
in.  28  AU>.  L.  J.  37.)  However,  the  doctrine  is  quite  well  estab- 
lished, that  the  rule  of  law  in  regard  to  the  negligence  of  an  adult 
and  of  an  infant  of  tender  years  is  different,  and  that  the  measure 
and  degree  of  care,  the  omission  of  whidi  would  constitute  negli- 
gence, is  to  be  graduated  by  the  age'and  capacity  of  the.  individual* 
{Railroad  Compaahy  v  Oladmam^  15  Wtdl.  R.  401.  Raila^oad 
Company  v.  Stoutj  17  ib.  657.     Rings  v.  Oardiniery  19  Conn.  R.. 
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507.  Daleg  v.  Naitwick  dk  Worcester  RaUraad  Goitf^fpcmyy  26  «5. 
591.  Powell  V.  New  York  Central  dk  Hudson  Ri/oer  Rml/road 
Co.  22  Hwn!»  E.  5  ft,  59.  ReymMa  r.  New  York  Central  Rmlr 
road  Comtpanyy  S«  N.  Y,  R.  249.  TTiurher  v.  Harlem  Bridge:, 
M.SKR.  R.  Co.  60  «.  326.  MbGoeem  v.  N&w  York  Central 
dk  Htsdeon  River  Rmlroad  Co.  67  ib.  417.)  Upon  this  principle, 
it  has  lately  been  held  by  the  anpreme*  judicial  c&oiPt  of  Massachu- 
setts-, that  an  action  may  be  maintained  for  an  injnry  done  by  a  dog 
to  &  boy  thirteen  years  oM,  although  the  boy  struck  the  dog  and 
ihttreby  incited  the  dog  to  bite^  and  was  old  enough  to  know  thait 
his  aot  wonld  be  likely  to^  incite  the  dog,  if  the  boy  was  in  the 
exercise  of  such  care  a»  conld  reasonably  be  expected  from  a  boy 
of  his  age  and  capacity.  {Plumley  r.  Birfe^  124  Maiae.  R.  57. 
And  inde  Dowd  r.  Ckieopee^  116  ib.  94.  LyneK  r.  Smiih^  104  ik 
63.  Carter  v.  Towne^  48  ii.,  5©7.  Mwn/n.  v.  Reed^  4  Attends  R. 
481.  Me^us  y.  Dodgis^  38  Wis.  R.  300.)  The  proehetn  ami  or 
guardian  m  these  cases  is  not  considered  a  party\to  the  action ;  bnt 
rather  an  officer  ol  the  court  appointed  to  take  caA^  of  the  in^ter- 
ests  of  the  infant  and  manage  his  soit.  {Brown  v.  HtM,  16  Vi* 
R.  673.  Dreckitt  v.  StachneU^  12  Mees.  <&  Wels.  R.  779.  SindaAr 
T.  Sineldirj  18  ih.  640,  646.)  The  prochein  cmii^  however,  may 
reoeive  the  money  recovered  in  the  action,  and'  diischarge  the  judg^ 
m^dt,  bnt  this  power  is  snbord&iate^  to  that  of  the  r^ular  gnardiafr 
of  the  infant  having  charge  of  hw  estate;  {BalHmorej  eta,  RaU* 
road  Co.  v.  Mt^patriek^  3^  Md.  R.  619.  And  vide  Higgins  v. 
Hammnhal,  ete.  R.  R.  Co.  36  Mo.  R.  418.) 

§  133;  When  an  infant  becomes  plaintiff  in  an  action  the  process 
is  sued  out  in  the  name  of  the  infant,  although  as  has  been<  inti- 
mated, the  infant  cannot  prosecute  the-  action  in  person:  As  he 
has  no  power  to  appoint  an  attorney,  the  infant  most  in  all  casefr 
prosecute  his  action  by  guardian^  or  proohem  amii.  If  he  ha^'e  a 
goardRtn:  he  may  sue  hy  procfwin  arm^  unless  the  guardian  dissent. 
[ThofM»y.  Dyke,  11  Vi.  R.  WZ.  Hwrdy  v.  ScaiOm,  1  Mile^ 
[Penu.']  R.  87.)  So  he  may  pixxBOCute  his  action  by  jp>*ac&^'7i  amd^ 
although  he  has  a  mother  living ;  or,  at  least  that  fact  would  be  no 
eiHue  ot  abatement..    {Ihak  v.  SCom,  7  MassL  R  241.) 

In  Indiana  the  writs  may  be' in  the  ordinary  form^  bnt  the  declara^ 
tion  must  be  by  guardian  or  prochein  ami.  {Bowsho  v.  Ryem,  S 
Blacl^d's  R.  472.)  In  the  State  of  New  York,  when  an  infant 
ie  a  party,  whether  plaintiff  or  defendant,  he  nsnrt'  appeav  by 
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guardian  {Cade  of  Cw.  Pro.  §§  469,  471),  and  in  case  of  an  infant 
plaintiff,  the  guardian  must  be  appointed  before  the  action  is  com- 
menced. {Hill  V.  Thacter^  3  How.  Pr.  R.  413.  And  vide  Swain 
V.  Fidelity  Ins.  Co,  54  Penn.  li.  455.)  By  the  present  practice, 
the  action  must  be  prosecuted  by  a  guardian,  and  not  by  prochein 
ami^  as  formerly,  and  the  complaint  must  show,  by  proper  aver- 
ments, the  appointment  of  the  guardian.  {Hoftailvng  v.  Ted^  11 
llow.  Pr.  R:  188.  HuThert  v.  Yomig^  13  ih.  413.  Lvnner  v. 
Grouse,  61  Ba/rb.  R.  289.  Oramiman  v.  TheaU,  44  U>.  173.  Vide 
Wolford  V.  Oakley,  43  How.  Pr.  R.  118.)  The  same  practice  pre- 
vails in  Ohio  and  Indiana.  {Hawley  v.  Zevvm,  6  Ohio  R.  227. 
Shirley  v.  Haga/r,  3  Black.  R.  225.  MoGiUicuddy  v.  Forsyth, 
5  ib.  435.)  It  should  appear  by  proper  averments  in  the  declara- 
tion or  complaint,  that  the  guardian  or  prochevn  arm  has  been 
admitted  by  the  court  to  prosecute  the  action.  {Miles  v.  Boyden, 
8  Pick.  R.  213.  Judson  v.  Blomcha/rd,  3  Conn.  R.  579.  Turner 
V.  Partridge,  3  Penn.  R.  172.  Heft  v.  Jfc<?i«,  /i.  256.)  And 
it  has  been  held  in  Indiana,  that  without  such  an  admission  or  entry 
as  would  make  the  proohein  ami  liable  for  costs,  the  defendant 
need  not  plead,  but  may  move  that  the  suit  be  dismissed.  {Keeran 
V.  Clowder,  5  Black.  R.  604.)  And  in  South  Carolina  it  has  been 
held,  that  a  minor  can  commence  an  action,  but  that  he  will  be  non- 
suited at  the  trial,  unless  some  one  be  appointed  his  prochein  ami 
or  guardian.  {McDamid  v.  Nicholson,  2  Const.  Court  R.  344.) 
The  general  rule  is,  that  the  omission  to  procure  the  appointment 
of  a  guardian  or  prochein  ami  for  the  infant  plaintiff,  is  no  ground 
for  nonsuit,  and  can  only  be  taken  advantage  of  as  an  irregularity 
by  motion.  {Schemerhom  v.  Jenkins,  7  Johns.  R.  373.  Fdlowa 
V.  Nivers,  18  Wmd.  R.  563.  TreadweU  v.  Brud&r,  3  E.  D. 
SmitKs  R.  596.  Blood  v.  Harrington,  8  Pick.  R.  552.  Smith 
V.  Van  Houton,  4  Halst.  R.  381.  Heft  v.  McGUll,  supra. 
Drago  v.  Moses,  1  Spear's  R.  212.)  The  omission  is  an  irregu- 
larity, and  not  a  jurisdictional  question.  ( Wolford  v.  Oakley,  43 
How.  Pr.  R.  118.  Rutter  y.  Puckhcfer,  9  Bo^.  R.  638.)  In 
Massachusetts,  on  plea  in  abatement,  the  next  friend  has  been 
aUowed  to  be  inserted  by  way  of  amendment.  {Blood  v.  Harring- 
ion,  8  Pick.  R.  552.)  And  it  has  been  held,  that  if  the  first  process 
be  issued  before  the  appointment  of  a  guardian  or  prochein  amiy 
the  proceedings  wiU  not  be  set  aside,  if  the  appointment  had  been 
made  previous  to  the  motion  to  set  aside,  and  the  costs  of  the  motion 
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paid.  {Fitch  v.  FUch,  18  Wend.  R.  613.  Tide  also  FvJbright  v. 
Carmefiddj  SO  Mias.  R.  425.  Stumps  v.  KiUby,  22  III.  R.  140.) 
Donbtless,  in  siach  a  case,  the  appointment  woald  be  made  upon  the 
beanng  of  the  motion,  npon  terms  which  should  be  just.  (  Yide 
Wdfard  v.  OaMet/y  43  How.  Pr.  R.  118,  120.)  No  advantage  can 
be  taken  by  the  omission  after  a  verdict.  {Kid  v.  Mitchell^  1  NoU 
i&  McCard^s  R.  334.  Hcrniilton  v.  Foster ^  1  Brevard ^s  R.  464. 
Jones  V.  iSi^eZ^,  36  Mo.  R.  324.  Apthorp  v.  Backus^  1  Kvrhfs  R. 
407.)  And  it  has  been  held  too  late  to  move  to  set  the  proceedings 
aside  on  account  of  the  omission  after  am  answer  has  been  served. 
{Parks  V.  Parks^  19  Ahh.  Pr.  R.  161.)  The  delay  to  move  in 
such  cases,  however,  may  be  excused.  {Ex  parte  Scatty  1  Cow.  R. 
33.)  An  infant  who  sues  by  his  next  friend  is  not  bound  to  show 
that  he  has  no  guardian  at  law.  {Hurt  v.  Southern  Railroad  Co. 
40  Mi^.  R.  391.)  And  a  suit  may  be  brought  in  Alabama  by 
prochein  ami  without  first  obtaining  leave  of  the  court.  {Bethra 
V.  McCaU,  3  Ala.  R.  449.  Barwick  v.  Rackley^  45  ih.  215. 
Isaacs  V.  Boyd^  5  Porter^s  R.  388.) 

An  infant  at  common  law  may  sue  either  by  guardian  ox  prochein 
amij  but  it  must  appear  that  he  has  been  admitted  by  the  court,  and 
this  should  be  alleged  in  the  declaration.  {Fitzgerald  v.  VUliers, 
3  Hod,  R.  236.  Yoimg  v.  Yowng^  Cro.  Cases^  86.  Camlens  v. 
Wallers,  1  Liv.  R.  224  Swift  v.  NoU,  1  Sid.  R.  173.)  But  the 
practice  is  generally  regulated  by  statute  at  the  present  day.  An 
infaat  who  is  unable  to  write  or  make  petition  may  be  permitted 
to  prosecute  an  action  by  guardian  or  next  friend.  {Fades  v.  Booth^ 
55  Eng.  C.  L.  R.  718.)  It  is  not  indispensable  in  all  cases  that  the 
proceedings  show  a  formal  order  of  court  admitting  a  next  friend 
or  guardian  to  prosecute  the  suit  for  an  infant  plaintiff ;  the  leave 
of  the  court  may  be  inferred  from  its  entertaining  the  action  in  its 
early  stages.    {Klaus  v.  The  State,  54  Miss.  R.  644.) 

§  134.  If  an  infant  and  a  man  of  full  age  are  made  executors, 
they  may  bring  an  action  as  executors,  and  the  infant  may  sue  by 
attorney,  without  making  any  prochein  ami  or  guardian,  because 
the  executors  sue  in  the  right  of  the  testator,  and  not  in  their  own 
right;  and  therefore  he  that  is  of  full  age  may  appoint  an  attorney 
for  him  that  is  within  age,  for  the  reason  that  an  infant  executor 
cannot  be  summoned  and  sworn.  {Smith  v.  Smith,  Yelverton^s  R. 
130.  Anonymmis,  1  RcU.  Air.  288.  Foxioist  v.  Tremaine,  2 
Sound.  R.  212.    Foaywist  v.  Tremaine,  1  Sid.  R.  499.)    And  it 


1^  LA  W  OF  l^iFAirCY. 

jsieems  that  the  iofant  oxecutor  mtust  be  joioed  «$  pUintiff  with  the 
adult  exeeutor,  eyen  though  he  have  not  proved  the  will.  {CabcU 
Y,  Yaughcm^  1  Wrm,  Scmnd.  J3.  291  L)  However,  Aa  infant -esLeon- 
tor  who  has  not  proved  the  will  need  not  join  an  executor  of  full 
4ge,  in  a  m/m  facias^  on  a  judgment  for  tiie  testator,  the  facts  being 
stated  in  the  9cire  facias.  {Hutton  v.  MascaU^  1  Li/o.  B.  181. 
Button  V.  Mascally  Raym.  R.  198.)  It  has  been  held  in  one  case 
not  to  be  error,  though  an  infant  sole  executor  0ue  by  attomej,  upon 
the  principle  above  stated,  {fiedle  v.  Skfrkey^  Oro,  EUz.  542.) 
The  better  opinion,  however,  is  that  in  case  of  a  sole  executor  his 
action  ahpuld  be  prosecuted  bj  hie  guardian  or  prochcioh  ami. 
Cotton  V.  W&gtoottj  Cro.  Jac.  441.  Fowmst  v.  Tremcmt^  1  Yen- 
iriif  R,  X03.) 

The  rule  that  an  infant  must  appear  by  prochei/n  ami,  or  next 
friend,  and  not  by  attorney,  relates  to  the  appearance  upon  the 
3:«eord ;  but  in  notices  and  rules  the  attorney  of  the  proc&ein  ami 
jnay  use  his  own  name.  {People  v.  New  York  Common  Pleas,  IX 
Wend.  R.  164.) 

The  offices  of  guardian  and  prochei/n  ami  are  entirely  distinct, 
and  the  privilege  of  suing  by  procheiai  ami  did  not  exist  in  England 
until  it  was  allowed  by  statute,  and  by  the  atatute  the  privilege 
was  given  only  in  oeees  of  necessity,  as  when  an  infant  was  to 
aue  hifi  guardian  or  was  eloigned,  as  when  the  guardian  would 
liot  sue  for  him.  In  all  except  these  exceptional  cases  the  suit 
was  required  to  be  by  guardian  and  not  by  proohein  ami.  {Bae. 
Air.  tit.  Infwncy,  K.) 

§  135.  The  guardian  ovprochein  ami  of  an  infant  plaintiff  must 
i)e  appointed  by  the  court,  except  in  aome  instances,  by  the  statutes 
of  a  particular  state,  he  may  be  appointed  by  a  judge  of  the  court 
or  by  some  other  officer  authorized  to  discharge  the  duties  of  such 
judge  at  chancery,  and  no  legal  right  of  parentage  or  guardianship 
will  enable  any  one  to  act  for  the  infant  without  such  appointment. 
The  old  practice  as  to  the  appointment  of  procheim,  ami,  or  guard- 
jan  wafi  for  the  person  intended  as  proohein  aam  or  guardian,  to 
attend  with  the  infant  before  a  judge  at  chambers,  who  granted  his 
£at  for  one  of  the  masters  to  draw  up  the  rule,  or  in  a  court  of 
law  the  judge  would  at  once  grant  the  admission.  The  admisaion 
was  left  with  the  clerk  or  register  of  the  court,  and  the  rule  was 
entered  in  the  office  of  the  clerk  or  register.  A  copy  of  the  rule 
pr  admission  waa  annexed  to  the  declaration  before  it  was  served. 
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{Archbold^B  Practice^  889,  ^th  ed.  hy  Ohitty)  By  the  practice  lii 
the  State  of  New  York,  the  gnardian  is  appointed  by  the  court  or  a 
judge  thereof  or  by  the  county  judge  of  the  county  where  the  titftioh 
18  triable,  upon  the  application  of  the  infant,  if  he  is  of  the  age  Of 
fourteen  years,  or  if  under  that  age  upon  the  application  of  hfa 
general  or  testamentary  guardian,  if  he  has  one,  or  of  ^  relative  Or 
friend.  If  the  application  is  made  by  ti  relative  or  friend,  notice 
must  be  given  to  his  general  or  testamentary  gtiardian,  if  he  has 
one ;  or  if  he  has  none,  to  the  person  with  whom  the  infant  resides. 
The  de  A  of  the  court  mui^  aiCt  as  the  guardian  if  "the  coiirt  or  judge 
appoints  him.  If  any  other  person  is  appointed,  his  Written  consent 
duly  acknowledged  must  accompany  the  application.  {iJode  Ch). 
Pro.  %%  469,  470,  472.)  A  foreign  general  guardian  may  apply  for 
such  appointment.  {Ftev/nd  v.  WaMum^  17  J?tm'»  R.  673 )  The 
guardian  must  be  a.  responsible  person,  and  he  wiH  be  liable  for  the 
costs  of  the  action.  The  practice  in  respect  to  the  appointment  of 
guardians  for  infant  plaintifib  in  most  of  the  states  is  similar  to  that 
in  New  York. 

The  power  to  appoint  a  guardian  for  an  infant  plaintiff  is  incident 
to  a  justice's  court,  as  well  as  to  every  other  court,  and  the  Sippoint- 
ment  is  made  by  application  to  the  justice  in  the  same  f6rm  as  tO 
another  court.    {Maaikey  v.  Orey^  2  Johns.  H.  193.) 

§  136.  In  England,  the  court  will  appoint  a  proeheitt  ami  as  its 
officer  to  conduct  a  suit  for  an  infant,  and  to  look  after  his  interests, 
and  no  appointment  or  subsequent  confirmation  by  the  infant  party 
is  requisite,  whether  he  be  an  infant  of  the  tenderest  age  or  of  years 
of  discretion ;  no^  does  it  signify  at  all  whether  he  is  cognizant  of 
the  proceeding  or  not,  or  whether  he  is  in  the  country  or  abroad ; 
and  the  infant  cannot  disiavow  the  action.  {Morgcm  v.  Thomey  7 
Mees.  d6  Wds.  R.  400.  Nalder  v.  Hmt^kvrvSy  2  Myl/ne  dk  KemCn 
R.  243.)  A  similar  practice  may  prevail  in  some  of  the  stated,,  but 
as  a  general  thing,  it  is  governed  by  statute  as  in  the  State  of  New 
York.  As  a  general  rule,  an  infant  may  sue  by  guardian  ad  litem 
OTprochemaaniy  though  he  have  a  general  guardian,  but  the  guardian 
ixpr^ushem  ami  must  be  a  responsible  person,  who  ii^  competent  to 
answer  for  the  costs  in  the  action.  {Robson  v.  Osbom,  18  Teas.  /?. 
298.  Cook  V.  RafffdcTU,  9  Hoto.  Pr.  R,  288.  Dtdrym]^  v.  Z^wiJ, 
8  Wefnd.  R.  424.)  Sometimes  an  irresponedble  proekein  ami  may 
be  appointed  on  giving  security  for  the  costs  of  the  action.  {Smi^ 
V.  Andersott,  1  BaUey^s  R.  203,)    And  if  an  infant  is  unable  to 
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procure  a  regponsible  person  to  prosecute  the  action  for  liiin,  he 
may  be  permitted  to  sue  by  his  next  friend  in  forma  pauperis 
In  such  a  case,  however,  the  court  will  ascertain  and  see  that  there 
is  probable  cause  for  the  proceeding.  {FuUon  v.  Boseveltj  1 
Paige's  R.  178.)  And  it  may  be  suggested,  that  the  disability  of 
an  infant  to  sue  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment ;  that  is  to  say,  such  is  the  general  rule.  {Smith  v.  Carney^ 
127  Mass.  H.  179.  Jaka  v.  BeUeg,  105  ii.  208.  Ilayden  v. 
Ataebor(mgh,  7  Qrmfs  R.  338.) 

§  137.  As  has  been  before  suggested,  in  all  cases  whei*e  an  infant 
has  a  just  cause  of  action  he  may  bring  his  suit  for  it.  For  example, 
he  may  bring  his  action  upon  any  binding  contract  entered  into 
with  him  personally.  {McOijffin  v.  Starrs,  1  Cox's  N.  J.  R.  72.) 
He  may  bring  his  action  for  the  conversion  of  his  personal  property, 
though  he  liave  a  father  or  guardian.  {Stafford  v.  Roof,  9  Clow.  R* 
626.)  He  may  bring  an  action*  for  a  breach  of  promise  of  marriage, 
and  in  such  an  action  he  need  not  aver  or  prove  the  consent  of  his 
parent  or  guardian  to  the  contract.  {Canihon  v.  Alsbury,  1  A.  K. 
Marsh.  R,  76.)  The  parent  is  generally  entitled  to  the  services  of 
his  minor  child,  but  he  may  emancipate  him  during  infancy,  after 
which  the  infant  may  bring  his  action  for  his  services.  And  it  has 
been  held,  that  if  a  father  permits  his  minor  child  to  make  con- 
tracts for  his  services,  he  is  thereby  deemed  to  have  waived  his 
claim  for  the  value  of  such  services.  {Cloud  v.  Hamilton,  11 
Humph,  R.  104.  Perlinan  v.  Phelps,  25  Vt.  R.  478.  Vamey  v. 
Young,  1\  ib.  258.  Lyon  v.  BMing,  14  Ala.  R.  753.  And  vide 
Famsworih  v.  Wakefield,  12  Cush.  R.  514.)  Much  more,  when 
the  parent  emancipates  his  minor  child,  and  allows  him  to  labor  for 
his  own  support  and  education,  such  child  may  sue  for  and  recover 
for  his  services.  {Lord  v.  Poor,  23  Maine  R.  531.  GodfreyY. 
Hays,  6  Ala.  R.  501.  Burlingame  v.  Bvrlingamey  7  Cow.  R.  92, 
McCoy  V.  Huffmam,,  8  ii.  84,  85.  Fart  v.  Gooding,  9  Barb.  R. 
371,  375.  Maltby  v.  Harwood,  12  i5.  473,  476.)  To  repeat,  the 
parent  is  entitled  to  the  services  of  his  minor  child,  and  to  all  that 
such  child  earns  by  his  labor.  But  the  parent  may  emancipate  his 
child,  and  this  may  be  done  by  refusing  him  support,  or  denying 
him  a  home,  or  compelling  him  to  labor  abroad  for  his  own  living. 
Sometimes  the  child  is  manumitted  by  the  parent  selling  to  him  his 
time,  and,  indeed,  the  father,  without  any  consideration  as  between 
him  and  his  child,  can  manumit  such  child.     And  when  the  minor 
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is  ihas  emancipated,  he  may  make  valid  contracts  for  his  own  serv- 
ices, and  may  discharge  such  contracts  by  receiving  payment  him- 
self, and,  if  need  be,  he  may  bring  his  action  to  enforce  payment 
for  the  valae  of  his  services.  (  Vide  Lachman  v.  Wood^  25  Cal.  /?. 
147.  Campbell  v.  Ca/inpbeUy  3  Stock.  /?.  218.  GaJhraith  v.  Blacky 
4  Serg.  <&  Rawl^s  R,  209,  211.  Monaghan  v.  School  District,  38 
Wis.  R.  100.  WaTnhold  v.  Vic\  50  %h.  noted  in  23  AUb.  Z.  J.  97. 
Jenison  v.  Orames^  2  Blackf.  R.  449.  Atwood  v.  HolcomJb^ 
39  Qmn.  R.  270.  Morse  v.  Wdton,  6  iJ.  547.  TiUots&n  v. 
McCriUis,  11  Fi^.  ^.  477.  G^aZ^  v.  Pa/v^^,  1  iV^.  ZT.  J?.  28.  Shute 
V.  2>orr,  5  Wend.  R.  204.  ^ingr  v.  Brown,  2  Z?i7^'«  5. 485.  EubanJcs 
V.  P^^,  2  Bidley^s  M.  497.)  The  parent  may  authorize  his 
minor  son  to  have  half  of  his  earnings,  in  which  case  half  of  his 
wages  may  be  paid  to  him.  ( Winn  v.  Sprague,  35  Yt.  R.  243.) 
After  the  parent  has  duly  emancipated  his  minor  child,  he  cannot 
legally  and  voluntarily  entitle  himself  to  the  services  of  the  child 
again.    (^Atwood  v.  Uolconvb,  39  Conn.  R.  270.    Wood  v.  Corcoran, 

1  Attends  R.  405.)  And  when  the  infant  dies  after  his  manumis- 
sion, his  earnings  go  to  his  administrator  to  be  distributed  according 
to  law.  {Smith  v.  Knowlton,  1\  N.  H.  R.  191.  Lord  v.  Poor, 
23  Maine  R.  569.)  The  father  may  emancipate  his  minor  child  by 
a  writing  or  by  parol,  and  such  emancipation  may  be  inferred  from 
circumstances.     (Shute  v.  Dorr,  5  Wend.  20f).     Chase  v.  Elhins, 

2  Vt  R.  290.  Chase  v.  Smith,  5  ih.  556.  UaU  v.  Hall,  44  N.  H. 
R.  293.  DermysviUe  v.  Tuscott,  30  Maine  R.  470.  FarreU  v. 
FarreU,  3  Iloust.  R.  633.  ReamY.  Watkins,  27  Mo.  R.  516.)  And 
in  some  of  the  states,  as  in  Texas,  it  is  held  that  the  legal  marriage 
of  a  minor  child  operates  as  an  emancipation  of  the  minor.  {Burr 
V.  Wil.son,  18  Tex.  R.  367.)  And  the  same  is  the  law  in  Vermont. 
{Sherburne  v.  Martkmd,  37  Vt  R.  528.  NorthfieLd  v.  Brookfield, 
50  ih.  62,  65.)  But  in  Maine,  it  is  held  that  if  the  parent  does  not 
consent  to  the  marriage  of  the  infant,  the  marriage  does  not  free  the 
minor  from  his  father.  {White  v.  Hefiiry,  24  Maine  R.  531); 
although  the  consent  of  the  father  to  the  marriage  may  be  implied 
from  circumstances  showing  knowledge  of  the  marriage  without 
disapproval.  {Bucksport  v.  Rockland,  56  Maine  R.  22.)  When 
the  emancipation  of  the  minor  is  effected  by  the  neglect  of  the 
father  to  provide  for  him,  the  father  may  subsequently  offer  to  pro- 
vide for  the  wants  of  the  minor  and  reclaim  his  services.  {Keen 
V.  Sprague,  3  Maine  R.  77.    Sumner  v.  Sebel,  Ih.  223.    State 
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V.  SmM,  6  tb.  462.  Johnson  v.  Terfy,  34  Conn.  It.  259.  Oommon- 
weaUh  V,  DemoU^  7  Philadelphia  R.  624.)  Of  coarse,  the  eman- 
cipation of  the  minor  must  continue  in  f  OToe  in  order  to  entitle  him 
to  an  action  for  his  services.  A  father  may  make  a  binding  con- 
tract with  his  minor  child  for  his  labor  to  be  performed  at  home^ 
so  as  to  give  the  minor  an  action  for  services  performed.  {Dwnby 
V.  Rector^  5  Englishes  R.  211.  Dierher  v.  Hess^  64  Mo.  R.  246. 
Titman  v.  Titman^  64  Penn.  R.  480.)  And  in  all  cases  where  the 
father  has  permitted  his  minor  child  to  labor  on  his  own  account, 
and  he  has  earned  wages,  the  same  cannot  be  claimed  by  the  father, 
nor  are  such  wages  subject  to  the  father's  debts.  {Bobo  v.  Bays&ny 
21  Arh.  R.  387.  FairhurH  v.  LewiSy  23  ib.  485.  TorrensY. 
Campbell,  74  Penn.  R.  470.)  .  But  when  the  emancipation  of  the 
infant  is  by  parol  and  without  consideration,  it  may  be  revoked 
before  it  is  acted  upon.     {AbboU  v.  Converse,  4  Attends  R.  530.) 

An  infant  can  maintain  an  action  for  use  and  occupation  of  his 
land,  although  he  has  a  general  guardian.  {Porter  v.  BleUer,  17 
Rarb.  R.  149.)  And  if  the  infant  has  received  his  rents  he  cannot 
demand  them  again  after  he  becomes  of  age.  {Parker  v.  Elder, 
11  Humph.  R.  546.)  An  infant  can  maintain  an  action  of  eject- 
ment to  recover  the  possession  of  his  lands  from  a  wrong^ioer. 
{Porter  v.  BleUer,  supra,  153,  per  Ma/rmn,  J.  Vide  also 
McPherson  on  Inf.  354,  and  cases  there  cited.  Doe  v.  Thomas,  16 
Mees.  cfe  Wels.  R.  778.)  An  infant  may  also  maintain  an  action  in 
equity  to  recover  personal  property  from  the  hands  of  executors 
or  trustees  when  he  ip  entitled  to  the  possession  of  such  property. 
The  general  guardian  of  such  infant  cannot  file  a  bill  in  his  own 
name  to  obtain  possession  of  tlie  property  of  his  ward.  {Bradley 
V.  Amidon,  10  Paiges  R.  235.) 

An  infant  husband  may  bring  an  action  and  recover  damages  for 
debauching  his  wife.  {Morgan  v.  Thome,  7  Mees.  dk  Wels.  R.  400.) 
And  a  minor  may  also  have  an  action  for  a  libel  or  slander,  the  same 
as  an  adult.    {Hoplcins  v.  Virgin^  11  Bushes  R.  677.) 

Sometimes  the  property  of  an  infant  may  be  so  situated  that  au 
action  cannot  be  sustained  in  Iiis  name  with  respect  to  all  matters 
relating  to  it.  For  example,  infant  heirs  to  whom  a  farm  had 
descended,  but  which  was  in  the  actual  possession  of  the  mother 
and  step-father  of  such  infants,  cannot  maintain  an  action  for  the 
use  and  occupation  of  such  farm,  or  bring  trover  for  the  value  of 
crops  taken  from  the  farm.    The  reason  is  that  the  mother  and 
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stepfather  of  tbe  m&Dt  in  mk^Ii  a  ease  are  preeamed  to  be  in  knv 
folly  io  the  possession  and  oecupation  of  the  farm,  tlie  mother  as 
guardian  in  Wixxge,  and  the  step-father  J'ure  uoooris  ;  and  therefore 
the  products  of  the  farm  would  not  belong  to  the  infants,  but  rather 
to  their  step-father.  {Bwier  v.  Grouse,  19  Wend.  R.  306,  308.) 
So  when  the  .gaardiaa  of  a  minor  makes  a  lease  of  the  land  of  his 
ward,  reserving  rent,  the  action  for  the  non-payment  of  the  rent 
cannot  properly  foe  brought  in  the  name  of  the  infant,  but  should 
be  brought  in  the  name  of  the  guardian  as  plaintiff.  {PondT.  Our- 
tiasy  7  Wend.  R.  45.)  An  action  may,  in  some  eases,  be  brought  by 
the  father  for  personal  injuries  to  his  infant  child.  But  the  gist  of 
the  action  in  such  a  case  is  the  loss  of  serriee ;  and  if  the  child  be 
of  such  tender  years  va  not  to  be  capable  of  performing  service,  the 
father  has  no  action,  unless  it  might  be  a  special  aetion  for  expenses 
necessarily  incurred  by  reason  of  the  injury.  {Hall  ▼.  Hollander, 
10  Eng.  C.  L.  R.  4?86.  Vide  aUo  Flemington  v.  Smithera,  12  ih. 
131.)  By  the  present  statutes  of  New  York  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  in  the 
esses  of  an  executor  or  administrator,  a  trustee  of  an  express  trust, 
OT  a  person  expressly  authorized  by  statute,  a  suit  may  be  brought 
without  joining  the  person  for  whose  benefit  the  action  is  prose- 
cuted ;  and  it  is  declared  that  a  trustee  of  an  express  trust,  within 
the  meaning  of  this  provision,  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another.  {Code  of  Civ.  Pro.  %  449.)  This,  of  course,  would  extend 
to  a  case  like  that  of  Pond  v.  Curtiss,  mpra,  but  does  not  interfere 
in  the  least  with  the  general  principles  suggested  with  respect  to 
actions  in  favor  of  infants. 

§  138.  Should  an  action  be  commenced  in  favor  of  an  infant 
pluntiff  by  a  guardian  or  next  friend  without  the  knowledge  or 
consent  of  the  infant,  it  will  not  be  an  irregularity.  But  the  courts 
are  always  exceedingly  jealous  of  the  interests  of  an  infant  plaintiff, 
and  if  it  should  appear  in  any  case  that  its  prosecution  would  not 
be  beneficial  to  the  infant,  the  action  would  be  stayed ;  and  if  it 
^ould  be  made  manifest  at  any  time  that  the  guardian  or  next 
friend  is  an  improper  person  to  prosecute  the  action,  the  court  will 
remove  him  and  appoint  another  in  his  place.  The  court  may 
inquire  into  the  propriety  of  the  action,  or  the  manner  of  its  prose- 
cntiott,  upon  the  application  of  the  infant  himself  or  that  of  a  near 
relative.     {Banoick  v.  Rackley,  45  Ala.  R.  215.     Sale  v.  Sale,  1 
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Brev.  R.  586.  Quy  v.  Ouy,  2  ib.  460.  And  vide  Walker  v.  EUe^ 
T  Sim,  R.  234.  AmoU  v.  Blaeadale,  4  ib.  387.  ITa^tw  v.  Fror 
8ery  8  Jtfd^.  <&  Wels,  R.  660.  <?arr  v.  Drake^  2  Johns.  Ch.  R, 
542.  FvUon  v.  Rosevdtj  1  Paigis  R.  478.)  And  a  manifest 
unwillingness  on  the  part  of  the  guardian  or  next  friend  to  prose- 
cute the  action  is  a  sufficient  cause  for  his  supersedure  by  another 
appointment.  {Hardin  v.  Scamlin^  1  MUei  R.  87.  Ward  v. 
Wardy  3  Meri/o,  R,  706.)  But  there  is  seldom  occasion  for  inquiry 
in  respect  to  the  competency  of  the  guardian  or  next  friend  for  an 
infant  while  the  action  is  in  progress,  for  the  reason  that  it  is  the 
duty  of  the  judge  or  court,  in  the  first  instance,  to  select  a  responsi- 
ble person  to  act  as  such  guardian  or  prochein  ami^  who  will  be 
most  likely  to  protect  the  rights  of  the  infant.  {People  ex  rel. 
Baker  v.  New  York  Common  Pleas^  11  Wend.  R.  164.  Grant 
V.  Van  Schoonhoven^  9  Paiges  R.  255.  Cook  v.  Rawdon^  6  How. 
Pr.  R.  233.  Leopold  v.  Meyer,  2  HiU.  R.  580.  S.  C.  10  Abh, 
Pr.  R.  40.)  When  a  change  is  made  in  the  guardian  or  prochein 
ami  pending  the  action,  the  fact  must  be  entered  on  the  record, 
and  then  the  former  guardian  stands  entirely  indifferent  of  the 
questions  in  litigation  and  is  a  disinterested  witness  in  the  case. 
{Dames  v.  Lockett,  4  Taunt.  R.  765.  Burks  v.  Shain,  2  BtWs 
R.  341.)  And  if  two  suits  for  the  same  purpose  should  happen  to 
be  instituted  in  the  name  of  an  infaut,  by  different  persons  acting 
as  guardian  or  prochein  ami,  the  court  will  make  the  proper  inquiry 
and  allow  only  the  one  to  proceed  which  shall  appear  most  for  the 
benefit  of  the  infant.     {Dormer  v.  Portescue,  3  Atic.  R.  130.) 

§  139.  It  may  also  be  affirmed  as  a  rule,  that  the  courts  will  show 
infants  especial  favor  in  all  litigations  in  their  behalf,  and  they  will 
be  allowed  to  have  a  decree  sometimes  upon  any  matter  arising  upon 
the  state  of  their  case,  though  it  may  not  have  been  particularly  men- 
tioned and  insisted  upon  by  the  bill  or  complaint.  {Stapilton  v. 
Stapilton,  1  Atk.  R.  2,  5.)  And  sometimes  in  case  of  an  infant, 
the  plaintiff  may  be  allowed  to  amend  his  bill  or  complaint  so  as  to 
give  him  the  benefit  of  material  matters,  when  an  adult  plaintiff 
might  not  be  allowed  the  same  privilege.  {Prichard  v.  Quinchant^ 
Arnbl.  R.  147.)  And  in  all  cases  the  court  will  protect  the  rights 
of  infants,  although  the  guardian  or  prochein  ami  may  have  neg- 
lected to  claim  them  {Stephens  v.  Van  Buren,  1  Paige^s  R.  479) ; 
although,  in  an  action  by  an  infant,  he  must  prove  his  case  as  in 
actions  by  adults  {Jenness  v.  Emerson,  15  If.  H.  R.  486.    StU^  v. 
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Granville,  6  Oush.  R,  458) ;  and  in  some  cases  it  is  necessary  that 
the  infant  plaintiff  establish  the  fact  of  his  infancy,  and  in  sach  a 
case  he  may  swear  to  his  age  himself.  {HiU  v.  Eldridge,  126 
Mass.  R.  234.) 

And  again,  the  court  will  not  allow  any  advantage  to  be  taken 
of  the  mistakes  of  those  who  act  for  infants.  (JSerle  v.  St.  Eloy,  2 
P,  Wms.  R.  886.)  So  the  court  will  also  elect  for  an  infant,  when 
it  is  necessary  to  decide  between  two  modes  of  proceeding.  Thus, 
if  an  ejectment  bill  is  brought  on  behalf  of  an  infant  for  possession, 
and  an  account  of  rents  and  profits,  the  court  may  elect  for  him  to 
proceed  at  law,  and  retain  the  bill  for  mesne  profits;  whereas 
an  adult  will  be  obliged  to  make  his  election  to  proceed  in  equity 
or  at  law,  and  if  at  law  he  must  proceed  for  the  whole  in  a  court  of 
law.  {Vide  Dormer  v.  Forteaoue,  3  AtJc.  R,  129.  Stevens  v. 
Stevens,  6  Madd.  R,  97.)  It  seems  also,  that  where  an  infant 
plaintiff  neglects  to  reply,  it  is  not,  as  in  the  case  of  an  adult, 
an  admission  of  the  facts  in  the  answer,  and,  therefore,  he  is  not 
affected  by  his  neglect  to  reply,  but  all  of  the  facts  must  be  proved. 
{Logan  v.  Sheffield,  2  Atk.  R.  377.)  The  authorities  cited  will 
suffice  to  show  the  general  principle  upon  which  the  courts  are  dis 
posed  to  favor  an  infant  plaintiff  in  the  course  of  his  suit ;  but  an 
infant  plaintiff  is  as  much  bound  by  a  decree,  and  by  all  the  pro- 
ceedings in  a  cause,  as  a  person  of  full  age ;  and  cannot,  nor  can 
his  representatives,  open  the  proceedings,  unless  upon  new  matter, 
or  on  the  ground  of  gross  laches,  or  of  fraud  and  collusion,  which 
will  annul  the  proceedings  in  courts  of  justice,  as  much  as  any 
other  transactions.  {Ghegory  v.  Molesworth,  3  Ath  R.  626.  I/yrd 
Brook  V.  Lord  Hertford,  2  P.  Wms.  R.  519.  And  vide  Field  v. 
Williamson,  4  Saund,  Ch.  R,  613.)  And  the  knowledge  of  the 
next  friend,  when  there  is  no  collusion,  is  the  knowledge  of  the 
infant ;  and,  generally  speaking,  the  infant  is  bound  by  the  conduct 
of  his  solicitor  in  the  progress  of  the  cause.  {Kemp  v.  Squire,  1 
Dich  R.  131.) 

§  140.  Reference  has  already  been  made  generally  to  those  cases 
in  which  an  infant  is  liable  to  an  action  {ante,  ch.  11);  and  it  is, 
therefore,  only  necessary  here  to  refer  to  the  manner  of  proceeding 
in  suits  in  which  an  infant  is  defendant.  An  action  may  be  com- 
menced against  an  infant,  as  it  may  against  a  person  of  full  age, 
and  it  is  no  excuse,  when  there  has  been  unusual  delay  in  pros- 
ecuting a  demand,  to  say  that  there  has  been  infancy  on  the  part 
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of  those  againi^'  wliom  the  demand  is  madei   {Jones^  v.  TubermUe^ 
2  Vea.  Jr.  R.  11.) 

In  an  aetiofli  against  an  infant  hia  infancy  is  not  nsnaUy  noticed 
in  the  first  process,  and  the  first  papers  are  served  ae  in  cases  of 
adults,  eseept  aa^the  practice  may  b&  varied  by  statute.  For  example ; 
by  the  practice  in  New  York,  if  the  infant  defendant  is>  under*  the 
age  of  fourteen  years,  the  summons  must  be  servBd  on'  the  infant 
p^*8onally,  and  also  on  the  father,  mother,  or  goaediaa^  or,  if  there 
is  n<Hie  within  the  state,  on  the  person  h&ving  the  care  and  control 
of  hipij  or  with  whom  he  resides,  or  in  whose  service  he  is  emj^oyed. 
{Code  (f  Cio.  Pro.  %  426^  mb.  1.)  The  same  practice  prevails  in 
the  State  of  Mississippi,  and  a  guardian  ad  Utem  cannot  be  appointed 
for  the  infant  defendant  until  he  has  been  served  with  process,  or 
until  publication  has  been  made  as  required  by  law:  (IngersoU  v. 
IngersoU^  42  ifi^A  H.  155.  Johnson  v.  McCahe^  Ih.  255.  Vide 
(dm  Ol&v&r  v.  Hawa^  19  Alh.  Pr,  R.  161,  n.)  The  infant  has  no 
capacity  to  waive  notice  of  citation,  or  any  part  of  the  formula  of 
service.  (  Wi/naton  v.  MoLvnden^  43  Miaa,  B.  254.  Armatrcng  v. 
Wiandotte  Bridge  Co.  1  McCahon^s  R.  166.)  And  a  sheriffs 
return  showing  personal  service  of  the  process  on  the  infant,  but 
without  alleging  service  on  the  father,  or  other  required  person  is 
insufficient.  {MviUna  v.  Spaa^ka^  43  Miaa,  R.  129.)  It  must 
appear,  on  error,  that  the  process  was  duly  served  on  the  infant 
defendant,  or  the  proceedings'  will  be  revoked.  {AbdU  v.  Abdilj 
26  Ind.  R,  287.)  And  it  has  been  held  in  Tennessee  and  Missouri 
that  a  decree  against  an  infant,  upon  the  appearance  of  the  infant 
by  his  general  guardian,  without  any  previous  service  of  process  on 
the  infant,  is  void.  {Linnville  v.  Danrby^  57  Tenn.  R.  306.  Ivey 
V.  Ingramh^  4  Cold.  R.  129.  Gibson  v.  Chouteai^  39  Mo.  R.  536. 
But  mJe^Townsend  v.  CVw,  45  ib.  401.  Benneckep  v.  MiUer;  44  tb. 
102.)  Certainly,  there  must  be  a  suit  commenced  against  an.  infant 
by  service  of  process  before  a  guardian'  ad  Utem  can  be  appointed, 
and  a  decree  in  an  action  against  an  infant  when  the  process  was 
not  served  on  him-  will  be  set  aside  as  irregular.  {Moore  v.  Gidney^ 
75  N.  C.  R.  34.  Wolfe  v.  Davis,  74  tJ.  597.  AUen  v.  Shields, 
72  ib.  504.  K^es  v.  MoDonald,  1  Hwadxfs  R.  287.)  And 
the  process  must  be  served  on  the  infant  defendant  according 
to-  the  practice  of  the  court..  {Fischer  v.  Fischer,  54  111.  /?. 
231.)  But  it  has  been  held  by  the  supreme  court  of  California, 
that  ini  a  suit  against  infants,  where  there  was  no  personal  serv- 
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ice  of  the  process  on  them,  but  their  general  guardian  appeared 
and  defended  for  them,,  such  appearance  gave  the  court  jurisdiction 
of  their  persons.  (Smith  v.  McDonald^  42  CaZ.  R.  484.)  This, 
however,  is  contrary  to  the  general  current  of  authority.  The 
practice,  everywhere,  requires  the  appointment  of  a  guardian  arf 
litem  for  an  infant  defendant  before  his  defense  is  interposed. 
{De  La  Hunt  v.  Holdenbaugh^  58  Ind.  R,  285.)  If  he  appear  by 
attorney  or  in  person,  it  is  error,  and  a  judgment  against  a  minor 
defendant  for  whom  the  proceedings  do  not  show  there  was  a 
guardian  ad  litem  appointed,  will  be  reversed,  even  though  no 
exception  was  taken  to  the  omission  in  the  lower  courts.  {Boylen 
V.  McAvay^  29  How.  Pr.  R.  278.  KeOogg  v.  Ehck,  2  Code  R. 
28.  Cormtock  v.  Carr^  6  Wend,  R.  526.  Aldermmi  v.  TirreU^  8 
Johns.  R.  418.  Bvstard  v.  Yates^  4  Dana^a  R.  429^.  Bedell  v. 
Leioisy  4  J.  J.  Marsh.  R.  562.  Jeffrls  v.  Robideaux^  3  Mo.  R.  33. 
Nicholson  V.  WUhur^  13  Oa.  R.  467.  Taylor  v.  Rowland,  26 
Tex.  R.  460.  But  vide  oontra,  Oraham  v.  Pinohney,  7  Roh.  R. 
147.)  In  North  Carolina,  it  has  been  held  that  a  judgment  of  nil 
dlcet  against  an  infant  without  a  guardian  ad  litemj  is  not  void, 
bat  simply  erroneous.  {White  v.  Albertson,  3  Dev.  R.  241);  and 
in  Iowa,  where  the  mother  of  minors  was  admitted  by  the  court 
to  defend  as  guardian,  under  the  code  of  1851,  it  was  held  that  the 
decree  should  not  be  reversed  because  no  formal  entry  appeared 
that  a  guardian  ad  litem  was  appointed.  {Ti^eiber  v.  Shafer,  18 
Iowa  R.  29.) 

In  New  York,  it  has  been  held  by  the  court  of  appeals,  that  when 
an  infant  defendant  in  an  action  for  foreclosure  is  served  with 
process,  but  no  guardian  ad  litem  is  appointed,  and  judgment  is 
taken  by  default,  the  judgment  is  not  void,  but  voidable.  In  such 
a  case,  however,  where  judgment  is  obtained  by  fraud  and  collusion, 
an  action  may  be  maintained  on  the  part  of  the  infant  to  set  it  aside 
as  to  him.  {McMurray  v.  McMurray,  66  N.  Y.  R.  175.  And 
vide  Qotendoff  v.  Ooldschmidt,  noted  in  23  AV>.  L.  J.  114.)  And 
when  a  decree  against  an  infant  defendant  is  set  aside  upon  the 
application  of  a  guardian  of  the  infant,  because  no  guardian  ad 
litem  had  been  appointed,  it  seems  that  a  second  decree  wiU  not  be 
set  aside  because  the  proceedings  do  not  show  the  appointment  of  a 
goardian  ad  litem.    (TtUtle  v.  Oamett,  74  III.  R.  444.) 

The  duties  of  the  guardian  ad  litem  for  an  infant  defendant  are 
limited  to  the  particular  suit,  and  he  has  none  of  the  powers  of  a 
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general  guardian.  Ho  is  appointed  by  the  conrt  or  by  some  officer 
of  court  prescribed  by  statute.  The  manner  of  the  appointment  is 
regulated  by  the  codes  of  practice  of  the  state,  and  is  not  entirely 
uniform  in  all  the  states.  In  Kew  York,  a  competent  and  respon- 
sible person  must  be  appointed  upon  the  application  of  the  infant 
defendant  if  he  be  of  the  age  of  fourteen  years,  and  applies  within 
twenty  days  after  he  is  served  with  the  summons.  If  he  is  under 
that  age,  or  neglects  so  to  apply,  then  the  appointment  is  made 
upon  the  application  of  any  other  party  to  the  action,  or  of  a 
relative  or  friend  of  the  infant.  The  appointment  is  made  by  the 
court  or  other  oflScer  as  in  case  of  a  guardian  for  an  infant  plaintiff. 
{Code  of  Cw.  Pro.  §§  471-473.)  The  practice  is  similar  in  other 
states,  but  the  statute  upon  tlie  subject  should  be  consulted  in  every 
case. 

When  two  or  more  suit«  are  brought  against  the  same  infant 
defendant,  there  must  be  a  separate  appointment  of  a  guardian  ad 
litem  in  each  case.  In  Pennsylvania,  however,  an  infant  may 
defend  by  his  general  guardian,  who  has  been  appointed  by  the 
orphan's  court.  {Mercer  v.  WatsoUy  1  WaUi  R,  330.)  And  a 
co-defendant  may  be  appointed  the  guardian  ad  litem  for  other 
defendants  who  are  infants.  {Prascod  v.  Tvlly^  5  Eng.  Law  (& 
Eq,  R,  127.)  As  a  general  rule,  if  the  infant  defendant  do  not 
proceed  to  procure  the  appointment  of  a  guardian  ad  litem  within 
the  time  prescribed  by  the  practice,  the  plaintiff  may  procure  such 
appointment.  (  Vide  Judson  v.  Stover,  2  South.  R,  544.  Coh  v. 
PenneU,  2  Rand.  R.  174.  Mackey  v.  Grey^  2  Johns.  R.  192. 
Fearing  v.  Clayton,  1  TlalVs  R.  55.  Clark  v.  Gilmanton,  V2  N. 
IL  R.  515.)  And  it  has  been  held  in  some  cases,  that  if  an  actual 
defense  be  interposed  by  one  acting  as  guardian  ad  litem,  it  may  be 
suflScient  without  any  express  appointment.  ( Vide  Brown  v. 
McRae^B  Executors,  4  Munf,  R.  439.  Priest  v.  Hamilton,  2 
Tyler's  R.  44.  Cato  v.  Easley,  2  St&w.  R.  214.  Mercer  v.  Wat- 
son, s\ipru,  230  )  But  when  there  is  an  express  appointment  of 
such  guardian  ad  litem,  he  must  appear  for  the  infant  or  otherwise 
accept  the  appointment.  {Shaefer  v.  Gates,  2  B.  Mon.  R,  453. 
Fox  V.  CasUy,  2  CalPs  R.  1.  Cameal  v.  Sthreshley,  1  A.  K. 
Marsh.  R.  471.  Young  v.  Whitdker,  Fb.  398.  Daniel  v.  Ilanni- 
gan,  5  J.  J.  Marsh.  R.  48.  St.  Clair  v.  Smith,  3  Ohio  R  355.) 
An  infant  defendant  cannot  appear  in  person  or  by  attorney  even 
to  make  the  motion  to  set  aside  the  proceedings,  on  account  of  the 
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omission  to  appoint  a  guardian  ad  litem,  {Shepherd  v.  HWba/rd^ 
19  Wend.  B,  96.)  The  rule  in  respect  to  the  appearance  of  an 
infant  party  by  guardian  ad  litem,  or  guardian  as  the  case  may  be, 
whether  plaintiff  or  defendant,  only  relates  to  the  appearance  on  the 
reeord^  and  does  not  deprive  the  infant  of  the  professional  aid  of  an 
attorney,  in  whose  name  rules  may  be  entered  and  notice  served. 
[The  People  v.  New   York  Common  Pleas,   11  Wend,  R,  164.) 

The  duty  of  watching  over  the  interests  of  infant  defendants 
devolves  in  a  considerable  degree  on  the  courts,  and  it  has  been  held 
by  the  supreme  court  of  the  United  States,  that  it  is  a  mark  of 
inexcusable  inattention  to  appoint  a  guardian  ad  Utem  on  the  motion 
of  the  opposite  counsel,  without  bringing  the  minor  into  court,  or 
issuing  a  commission  for  the  purpose  of  making  inquiry  as  to  the 
appointment.  {Bank  of  the  United  States  v.  Ritchie,  8  Peters^  B, 
128.)  And  in  a  foreclosure  suit  in  the  English  court  of  chancery, 
where  a  decree  was  taken  against  a  defendant  subsequently  discov- 
ered to  be  an  infant,  the  court  declined  to  in  any  way  expedite  the 
foreclos^ire  of  the  equity  of  redemption,  and  held  that  a  supple- 
mental bill  must  be  filed,  or  a  new  suit  instituted.  {Darwin  v. 
NifihoUon,  19  Eng.  L.  <&  Ms,  R,  436.) 

The  way  in  which  an  infant  defendant  may  take  advantage  of  the 
neglect  to  procure  the  appointment  of  a  guardian  ad  litem  before 
proceeding  to  judgment  in  a  case,  varies  by  the  practice  in  many  of 
the  states-  Sometimes  error  in  fact  may  be  assigned  in  the- court 
by  which  the  judgment  is  pronounced.  {CasUedine  v.  Mundy,  1 
Nee,  &  Man,  R,  635.  Meredith  v.  Sanders^  2  Bibb^^-R.  101. 
Nicholson  V.  Wilbom,  13  Ga.  R.  467.  De  Witt  v.  Poet,  11  Johns. 
R.  460-  Arnold  y.  Sandford,  14  ih.  417.  Camp.y.  Bennett,  16 
Wend.  R.  48.  Gosling  v.  Acker,  2  HilPs  R.  391.)  And  some- 
times the  practice  is  to  correct  the.  error  of  the  neglect  to  procure 
the  appointment  of  the  guardian  ad  litem,  by  a  motion  to  set  aside 
the  judgment.  {McMurray  v.  McMurray,  60  Bari,  R.  117. 
&  C,  41  How.  Pr,  R.  41.)  It  is  also  sometimes  held  that  a  judg^ 
ment  or  decree  rendered  against  an  infant  without  any  guardian  ad 
litem,  may  be  set  aside  and  vacated  by  motion.  This  is  the  present 
practice  in  the  State  of  New  York.  In  that  state  the  writ  of  error 
is  abolished,  and  there  seems  to  be  no  other-  mode  of  obtaining 
relief  in  these  cases,  but  the  motion  is  decided  on  the  same  princi- 
ples as  were  applied  to  the  old  writ  of  error.  {McMurray  v. 
McMurray,  supra.) 
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As  before  stated,  it  is  sometimes  held  that  a  judgment  or  decree 
rendered  agaii^st  an  infant  defendant  without  a  guardian  ad  litem 
is  absolutely  void,  and  may  be  treated  as  such.  {Harvey  y.  Large^ 
61  Barb.  H.  222.  Fan/t^eather  v.  Satterly^  T  ^RoJ.  R.  546. 
Holmes  v.  SusseUj  9  DowL  H.  487.)  And  it  is  sometimes  held 
that  a  judgment  or  decree  in  such  a  case  is  not  void,  but  voidable 
merely  on  error  brought,  or  other  proceedings  to  set  it  aside. 
{Bloom  V.  Burdick^  I  HUTs  S.  ISO.  Oroffhcm  v.  Idmngetony  17 
iT.  T.  H.  218,  223.  MoMurray  v.  UoUurray,  66  *J.  175. 
Austm  V.  Charlestown  Female  Semirum/^  8  Met.  S,  196.  Barber 
V.  Ora/oeSy  18  Vt  R,  290.  Lemon  v.  Sweeney ^  6  BroAwdPsR.  507. 
Porter  v.  Rdbinsony  S  A.  K.  Marsh.  R.  253.  Toumsend  v.  Cte, 
45  Jfa  A  401.  Bermeher  v.  Jfi?^^,  44  iJ.  102.  W%t^  v.  ul?J«?r^ 
«t?n,  3  2?^.  jB.  241.)  It  is  very  clear  from  the  authorities  that  it  is 
not  a  mere  irregularity  to  take  a  judgment  against  an  infant  defend- 
ant, without  the  appointment  of  a  guardian  ad  litem,  for  him,  and 
if  the  judgment  is  not  a  nullity,  the  proceedings  to  set  it  aside  will 
be  governed  by  the  same  principles  as  in  case  of  a  void  judgment. 

§  141.  An  appointment  of  a  guardian  ad  litem  for  infant  non- 
resident heirs,  without  order  of  publication  ot  other  service  of  pro- 
cess on  them,  does  not  make  them  parties  to  a  suit ;  nor  wUl  they 
be  bound  by  the  decree  in  such  a  case.  The  action  must  be  com- 
menced against  the  infant  defendants  in  some  of  the  ways  prescribed 
by  the  statute  or  the  practice  of  the  Qourt  for  the  commencement 
of  suits.  {CoUard's  Heirs  v.  Oroom^  2  J.  J.  Marsh.  [Ky.'\  R, 
487.  Shropshire  v.  Reno^  5  JDana^s  [-ffyO  ^  ^^^-  Jones'^  Faor. 
V.  McOinty,  3  *.  425.) 

When  there  is  an  infant  defendant  in  a  court  of  equity  the  cause 
should  not  be  heard  without  an  answer  for  him.  If  the  guardian 
ad  litem,  fail  to  answer,  the  court  should  coerce  the  answer,  or 
appoint  a  new  guardian  ad  litem^  and  defer  the  hearing  imtil  the 
answer  comes  in.    {Henly  v.  Oore^  4  Danyjls  \Ky?\^  R.  136.) 

As  a  general  thing,  a  judgment  against  several,  which  is  erro- 
neous because  one  of  the  defendants,  who  is  an  infant,  did  not 
appear  by  guardian  ad  Utemj  will  be  set  aside  as  to  all ;  for  the 
reason  that  a  judgment  is  an  entirety.  Even  though  the  action  be 
one  in  which  the  parties  defendants  might  be  several,  the  appear- 
ance of  an  infant  by  attorney,  and  judgment  against  him  and 
others,  is  ground  of  reversal  as  to  all.  {Omikshank  v.  GtJtrdnery 
2  J?iZ?«   R.    333.      Sargeant  v.    French.  10  Hf.  H.   R.  444.) 
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If  the  infant  c(H}efendant  plead  his  infancy,  the  plaintiff  maj  hare 
leare  to  enter  a  7icUe  proeeqtd  as  to  him,  and  ta^e  judgment 
against  an  adnlt ;  or  on  the  trial  the  jury  may  find  a  verdict  for 
the  infant  and  against  the  adult,  for  the  infancy  of  one  will  in 
00  way  avail  the  ^nlt  defendant.  {Hastings  v.  Thompson^  5 
Johns.  R.  160.  Van  Branner  v.  Coopety  2  ih.  279.  Woodwa/rd  v. 
NmhaUy  1  Pick.  R.  500.  Outts  v.  Gordon^  13  Madne  R.  474. 
Barlow  v.  Wiley,  8  A.  K.  Marsh.  R.  457.)  If  an  infant  and 
one  of  full  age  are  made  executors,  and  an  action  is  brought  against 
them,  he  that  is  imder  age  must  appear  by  guardian  for  the  defense. 
( Wdd  V.  Runrnsy,  2  Sto.  R.  784.)  But  it  has  been  held,  that  in 
replevin  agamst  several  defendants,  one  of  whom  is  an  infant,  and 
they  all  appeal*  by  attorney  and  avow  as  bailiffs,  it  is  not  error,  for 
they  all  make  one  bailiff,  and  appear  in  a/ti^e  droit.  {Coa^  v. 
B<MkSy  1  8hou>.  R.  165.) 

The  guardian  ad  litem  is  a  species  of  attorney,  whose  duty  it  is 
to  prosecute  and  protect  the  rights  of  his  ward.  He  has  no  power 
to  bind  the  infant  defendant  in  anything  except  in  the  ordinary 
proceedings  of  the  action.  His  admissions  are  not  binding  upon 
hig  ward,  nor  will  the  infant  be  prejudiced  by  errors  or  omissions 
in  his  answers.  {JVemns  v.  Baird,  19  H'wrCs  R.  306.  Knioher- 
hocker  V.  De  Freest,  2  Paige's  R.  804.  BvlHey  v.  Vtm  Wyok, 
5  iJ.  537.  Emodl  v.  MiOs,  53  N.  T.  R.  322,  885.  Fraser  v. 
Marsh,  3  Fkg.  C.  L.  B.  308.  Caiding  v.  Fly,  Ih.  447.)  And 
a  release  given  on  the  trial  by  the  infant  in  connection  with  his 
guardian  ad  litem  to  qualify  a  witness,  will  not  bind  the  infknt. 
( Walker  r.  Farren,  4  Vt  R.  523.)  In  Oregon,  however,  it  is  held, 
that,  under  their  statutes,  the  guardian  ad  litem  of  an  infant  defend- 
ant has  full  power  to  bind  the  infant  by  admissions,  even  to  the 
confessioii  of  judgment.  {FngU^  v.  Savage,  5  Oregon  R.  518.) 
But  if  a  gnaniiati  ad  Utem  n^leet  his  duty,  or  be  guilty  of  bad 
faith  in  the  execution  of  his  trust,  by  reason  of  which  the  rights  of 
the  infant  are  saerifloed,  he  may  be  punished  for  his  neglect  or 
had  conduct,  and,  in  dueh  case,  he  will  also  be  liable  to  the  infant 
for  aQ  damaged  sustained.    {Knickerbo(^cer  v.  De  Freest,  supra.) 

§  142.  The  next  friend  or  guardian  of  an  hif ant  plaintiff  is  prlmflr 
rily  tespoD^ble  to  the  defendant,  and  to  the  plaintiff's  attorney  or 
solicitor,  for  the  costs  of  the  suit.  The  infant  himself  is  not  liable 
to  pay  the  costs  of  the  defendant  in  any  event ;  but  if  in  the  end 
the  complaint  is  dismissed  with  costs,  or  if  costs  are  e^ven  as  against 
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the  plaintiff  at  any  step  of  the  proceedings,  the  question  arises 
whether  those  costs  are  nltimately  to  be  borne  by  the  infant  or  by 
the  guardian,  or  proehein  ami.  The  rule  laid  down  by  Lord  Thur- 
low  in  this  regard  is,  that  no  degree  of  mistake  or  misapprehension 
will  be  sufficient  to  charge  a  proehein  ami  wifh  costs;  and  that  any 
one  who  will  stand  forward  in  that  character  on  the  behalf  of  infants, 
is  to  be  encouraged  to  every  possible  extent  which  he  can  be  sup- 
posed to  intend  the  infant's  benefit.  (  WhitaJcer  v.  Marlam,^  1  Uoafa 
Cas.  285.)  Lord  Hardwicke  held  that  if  it  appears  that  the  next 
friend  was  sufficiently  warranted  in  bringing  suit,  and  that  it  was 
brought  on  and  continued  in  a  reasonable  manner,  and  without 
laches,  then  the  infant  ought  to  reimbui'se  him.  {Ta/n^r  v.  Ivie^  2 
Vea,  Jr.  R.  466.)  But  the  costs  will  not  be  charged  on  the  infant's 
estate,  unless  the  court  is  satisfied  the  suit  was  brought  in  good 
faith,  and  with  the  hona  fide  intent  to  benefit  the  infant.  {Pearce 
y.  Pearce^  9  Vea.  R.  547.)  Sometimes  in  a  court  of  equity  when 
the  whole  subject  of  costs  is  in  the  discretion  of  the  court,  the  costs 
against  an  infant  plaintiff  may  be  charged  against  the  fund  belong- 
ing to  the  infant.  (  WaHng  v.  Crane^  2  Paige's  R.  79, 81.)  But  in 
a  court  of  law,  if  costs  go  against  the  infant  plaintiff,  the  guardian 
ox  proehein  am»i  is  liable  for  such  costs.  {Zinner  v.  Crounse,  61 
Barb.  R.  289.  Sproule  v.  BoUs,  5  J.  J.  Marsh.  R.  162.  Perry- 
fj%an  V.  Bv/rgster^  6  Port.  R.  99.  Bouche  v.  Ryan^  3  Blaclcf.  R. 
472.)  Such  costs  may  sometimes  be  enforced  by  an  execution 
against  the  property  of  the  guardian  or  prochem  a/mi  {Howett  v. 
Alexander^  1  Deo.  R.  431),  and  sometimes,  as  in  New  York,  the 
costs  in  such  cases  are  enforced  by  attachment  against  the  guardian 
or  proehein  ami.  (iT.  Y.  Code  of  Pro.  §  316.  Code  of  Civ. 
Pro.  §  469.  Oramtman  v.  Thrall,  31  H(yw.  Pr.  R.  464.  Schoen 
V.  Schlesainger,  57  tb.  490.  "And  vide  WiUson  v.  MeGee,  2  A. 
K.  Marsh.  R.  601.  Yeiger  v.  SUme^  7  M(m.  R.  189.)  Though 
by  the  construction  of  a  statute  in  Massachusetts,  it  has  been  held 
that  the  infant  plaintiff  is  liable  to  the  defendant  for  the  costs  when 
the  judgment  is  against  him,  and  ^<f^  proehein  ami  is  not.  {Sm^iih 
V.  Flm/d,  1  Pick.  R.  275.     CrwndaU  v.  Slaid,  11  Met.  R.  288.) 

§  143.  In  all  cases  of  actions  against  infant  defendants,  the  same 
rule  with  respect  to  costs  applies  as  in  the  case  of  adults,  and  costs 
iire  given  much  upon  the  same  principle  as  in  suits  by  and  against 
adidt  parties.  In  actions  at  law  the  rule  with  respect  to  costs  is 
peremptory,  and  applies  equally  to  infants  and  adults.    In  actions 
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and  proceedings  in  equity,  the  matter  of  costs  is  often  in  the  discre- 
tion of  the  court,  and  in  those  cases  the  fact  of  infancy  added  to 
the  other  circumstances  may  be  considered,  to  relieve  the  defend- 
ant from  the  payment  of  the  plaintiffs  costs,  when  costs  might  be 
imposed  against  an  adult. 

An  infant  who  prosecutes  an  unjust  claim  at  law,  and  compels 
the  other  party  to  come  into  equity  for  relief,  and  then  sets  up 
an  inequitable  defense,  will  be  adjudged  to  pay  the  costs  of 
the  plaintiff  in  the  equity  suit.  {Price  v.  Sykea^  1  Hawked 
a.  87.)  And  generally,  when  a  judgment  goes  against  an  infant 
defendant,  the  infant  is  liable  to  pay  the  plaintifiPs  costs  in  the  same 
cases  in  which  an  adult  defendant  would  be  adjudged  liable  to  pay 
them,  and  the  same  process  may  be  issued  to  enforce  payment. 
[Lane  v.  Oover^  1  Sarr,  dk  McHen.  H.  459.)  But  the  guardian 
ad  Utetn  of  the  infant  defendant  is  never  required  to  pay  costs  in 
the  action  in  any  event,  unless  it  is  made  to  appear  that  he  has  been 
guilty  of  some  misconduct  in  the  defense  of  the  action. 

In  one  case  an  infant  defendant  was  brought  up  by  the  messen- 
ger to  have  a  guardian  assigned  him  to  defend  the  suit,  and  Lord 
Hardwicke  said  that  an  infant  defendant  pays  no  costs  of  a  con- 
tempt; that  the  plaintiff  always  pays  the  messenger.  {Perkins  v. 
Hammond^  Dick.  R.  287.)  In  another  case,  a  solicitor,  without 
antbority,  caused  an  appearance  to  be  entered  for  an  infant  defend- 
ant, and  the  appearance  was  ordered  to  be  set  aside,  and  the  solicitor 
to  pay  costs.  {Hichards  v.  Dadley,  2  Dan.  Ch.  Pr.  MK  Aw,,  ed. 
533.    And  mde  HiU  v.  Omeshee,  12  lU.  JR.  160.) 

The  decree  in  a  suit  for  partition  directs  the  costs  of  infants  to 
be  borne  by  their  share  of  the  property.  {Agar  v.  Fhirfax^  17  Ves. 
R.  557.)  This  is  the  rule  generally  both  in  England  and  in  the 
United  States ;  and  in  this  respect  it  is  the  same  with  infants  as 
with  adults. 


814  LAW  QW  I/f FANCY. 


CHAPTER  Xm. 

HOW  INFANCY  18  TBIED  —  BUSDEN  OF  PBOOF — THB  BIGHT  OF  PABOL 
DEMTJBBBB  —  DAY  TO  SHOW  OAUBE  AGAINST  A  DEOBEE  —  EFFECT  OF 
THE  JTJPGMENT  OB  DECBEE   AGAINST  AN  INFANT. 

§  144.  It  has  beeii  laid  down  as  a  rule,  that  when  it  is  alleged  in 
the  pleading  that  the  party  was  and  still  is  an  infant,  the  &ct  most 
be  tried  bj  inspection  of  the  court ;  but  that  when  the  party  is  of 
full  age,  at  the  time  of  the  plea,  then  it  will  be  tried  per  pais. 
But  as  to  judicial  acts,  or  acts  done  in  a  court  of  record,  that  the  trial 
of  infancy  must  be  by  inspection,  and,  therefore,  if  an  infant  levies 
a  fine  and  attempts  to  reverse  it,  the  writ  of  error  must  be  brought 
during  his  minority,  so  that  the  court  may  by  inspection  determine 
the  age  of  the  infant ;  although  the  judges,  as  by  adjwneta^  may  iu 
such  cajses  inform  themselves  by  witnesses,  church  books  and  other 
evidence ;  and  by  the  same  rule,  if  an  infant  sufSered  a  recovery  by 
appearing  in  person,  this  had  to  be  reversed  by  inspection  of  the  judges 
during  his  minority.    {Bing.  on  Inf.  142,  a/nd  authorities  cited,) 

By  the  old  practice  in  England,  an  infant  could  not  properly  be 
cognizor  in  a  fine ;  but  if  the  judge  or  commissioners  whose  duty 
it  was  to  see  that  persons  acknowledging  fines  before  them  were  of 
age,  and  who  were  liable  to  be  fined  if  they  neglected  their  duty^ 
permitted  an  infant  to  levy  a  fine,  it  was  presumed  that  he  was  of 
full  age,  and  he  could  not  impeach  the  fine  on  the  ground  of  his 
disability  in  the  court  in  which  it  was  levied.  {MaT^fidcP  s  casey 
12  Coke'a  R.  128.  Mearle  v.  QrmAwnk,  8  AOc,  J2.  711.)  But  if 
the  infant  brought  a  writ  of  error  in  a  superior  court  during  his 
minority,  the  fact  of  infancy  was  tried,  not  by  jury  but  by  inspec- 
tion of  his  person  in  open  court ;  and  the  judges  might  require  his 
appearance  for  that  purpose,  examine  him  or  his  relations  and  inform 
themselves  by  any  kind  of  evidence.  {MoPherson  on  Inf.  461.)  If 
upon  inspection  the  party  was  found  not  to  be  of  full  age,  the  fine  was 
reversed ;  and  when  it  had  been  once  adjudged  and  recorded  upon 
such  an  inspection  that  he  was  within  age,  then  though  he  attained 
his  full  age  or  died  before  the  fine  was  reversed,  yet  he  or  his  heirs 
might  reverse  it  afterward.  {KechmcJ^s  case^  Sir  F.  Moore^  844.) 
So,  when  there  was  a  protection,  which  rendered  it  impossible  to  pro- 
ceed in  the  cause  against  the  cognizee,*the  infant  might  be  inspected 
under  age,  and  the  fine  avoided  whenever  the  protection  ceased. 
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{Co  Liu.  131  a,  180  J.  Vide  dUo  McPkenon  on  Inf.  462.) 
The  oommon  law  role  may  still  prevail  in  England,  but  the  trial 
by  inspection  is  no  part  of  the  law  of  this  conntrj.  In  the  United 
States,  the  fact  of  infancy  is  tried  in  the  ordinaiy  manner  of 
other  &ctB  by  a  jnry.  {^Ryeson  v.  Orover^  Ccafs  R,  458.  Slir 
ffer  T.  SAeOiach,  1  DcbUcu^  B.  165.)  The  fact  is  tried  at  the 
same  place  and  before  the  same  tribunal  as  the  other  facts  of  ^q 
case ;  that  is,  the  venne  in  cases  for  or  against  an  infant  is  laid  in 
the  place  required  by  the  practice  in  other  cases ;  although  the  law 
of  the  domicile  of  birth  governs  die  state  and  condition  of  the 
minor,  into  whatever  coantry  he  removes,  and  his  minority  ceases 
at  the  period  iixed  by  those  laws  for  his  majority.  {Ante^  §  4.) 
For  instance,  if  a  female  at  the  age  of  nineteen  years  should  make 
her  promissory  note  in  tiie  State  of  Nebraska  or  Yermont,  where 
females  are  declared  to  be  of  full  age  at  eighteen  years,  and  an 
aetion  should  be  broi^ht  to  recover  the  amount  of  such  note  in  the 
State  of  New  York,  where  a  female  is  an  infant  until  she  is  twenty-K>ne 
yean  of  agef  her  plea  of  infancy  will  not  defeat  the  note,  although 
she  might  on  the  day  of  trial  be  under  the  age  of  twenty-one  years, 
certainly  not  unless  the  note  was  made  payable  in  a  place  where  the 
maker  would  be  consideced  an  infant  at  the  time  the  note  was  made. 
§  145.  When  infancy  is  interposed  as  a  defense,  or  is  otherwise 
material  in  an  action  or  other  judicial  proceeding,  the  burden  of 
proving  it  is  upon  the  x^arty  setting  it  up.  Thus,  if  a  person 
pleads  his  infancy  to  avoid  a  contract  executed  by  him,  the  proof 
of  infancy  lies  on  him,  and  this  rule  will  not  be  departed  from, 
even  where  the  plaintiff  replies  a  new  promise  after  twenty-one, 
for  the  reason  that  the  fact  of  infancy  is  supposed  to  rest  more 
immediately  within  the  infantas  knowledge,  while  it  may  be  abso- 
lutely impossible  for  the  adverse  party  to  prove  the  contrary,  though 
the  contrary  were  tm^.  For  example,  in  the  State  of  New  York, 
where  the  action  was  upon  a  promissory  note,  the  defendant  pleaded 
infancy  and  the  plaintiff  replied  that  the  defendant  ratified  and 
oonfirmed  the  promise  after  he  had  attained  to  the  age  of  twenty- 
one  years,  upon  which  the  defendant  took  issue,  it  was  held  that 
the  plaintiff  was  prima  facie  entitled  to  recover  upon  proof  of  a  new 
promise,  without  showing  that  the  defendant  was  of  age  at  the  time 
of  making  the  new  promise.  {Bigdow  v.  Orommie^  4  RiJJ^e  R.  206.) 
It  has  also  been  held  by  the  English  courts,  that  in  such  cases  the  bur- 
den of  proving  infancy  is  still  on  the  infant.    {HosUey  v.  Wharton^ 
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39  Eng.  C.  L.  R.  276.     Bosihwich  v.  Carruthera^  1  Term  R,  648. 
Leader  v.  Barrey,  1  E»p,  R.  253.    Jenne  v.  Fiirrf,  2  /SStorA.  R.  326.) 

So  in  another  case  in  the  State  of  New  York,  where  the  action 
was  npon  a  promissory  note,  to  a  replication  to  a  plea  of  infancy, 
setting  up  a  ratification  of  the  promises  after  the  defendant  came 
of  age,  the  defendant  rejoined  denying  snch  ratification  after  he 
came  of  age,  it  was  held  that  the  plaintiff  might  give  evidence  of 
snch  ratification  at  any  time  after  the  making  of  the  original  con- 
tract and  that  it  was  then  for  the  defendant  to  show  that  he  was  still 
a  minor  at  the  time  of  such  ratification.  {Bay  v.  Ghmny  1  Denio*$ 
R,  108.)  The  course  of  pleading,  however,  may  be  such  as  to  dispense 
with  the  proof  of  infancy.  Upon  the  issue  of  necessaries  or  not,  when 
specially  pleaded,  no  evidence  of  minority  is  requisite,  the  fact  being 
admitted  by  the  course  of  pleading;  the  burden  of  proving  the  issue 
of  necessaries,  in  such  a  case,  is  on  the  plaintiff.  (2  Oreeni.  Ev.  %  364.) 

§  146.  The  fact  of  infancy  may  be  proved  by  the  testimony  of 
persons  acquainted  with  the  party  from  his  birth,  and  who  can 
speak  from  recollection  upon  the  subject.  The  fact  >may  also  be 
proved,  like  other  facts  in  the  case,  by  the  admissions  of  the  party  ; 
for,  although  the  party  can  know  nothing  personally  of  his  birth, 
when  he  asserts  what  his  age  is,  it  is  presumed  that  he  speaks  from 
information  which  is  reliable.  The  admissions  of  an  infant,  gener- 
ally, are  competent  evidence  against  him,  both  in  eiml  and  ervTn- 
inal  cases,  when  they  relate  to  a  matter  for  which  the  law  holds 
him  accountable.  {HaUe  v.  LiUie^  3  IlilPs  R.  149.  McOoon 
V.  Smithy  Ih.  147.  Bex  v.  Thornton^  1  Moody^s  R.  29.  Mather 
V.  Clark,  2  Aik.  [  Vt]  R,  209.)  But  the  admissions  of  an  infant 
should  be  weighed  cautiously  with  reference  to  his  age  and  under- 
standing. {The  State  v.  Guild,  6  Halst  R.  163,  189, 190.)  And 
when  a  party  to  an  action,  by  the  practice,  may  give  evidence  in 
his  own  behalf,  an  infant  party  may  swear  to  his  own  age.  {Jlill 
V.  Eldridge,  126  Mass.  R,  234.)  But  it  has  been  held  that  the 
infant's  own  affidavit  of  his  infancy,  together  "with  proof  of  the 
registry  of  his  baptism,  was  insufficient  to  set  aside  a  warrant  of 
attorney  on  the  ground  of  infancy.  (  Wea/ver.  v.  Stokes^  1  Mees  <b 
Wels.  R.  203.)  And  it  seems  that  the  entry  of  the  baptismal  regis- 
ter of  the  infant's  birth  is  no  proof  of  his  age.  {Rex  v.  Olaphamf 
19  Eng.  a  Z.  R.  260.  Wilson  v.  Law,  14  ib.  163,  BurghaH  v. 
Augustdn,  26  tJ.  641.)  However,  if  the  entry  was  made  by  the 
parents,  it  may  be  admitted  in  the  ecclesiastical  courts,  as  evidence 
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of  minority.  {Agg  v.  Davies^  2  PhiU.  R.  345.  2  QreerJ,.  Eo. 
§  363.)  And  when  births  are  required  to  be  recorded,  the  original 
record,  or  an  exemplified  copy  thereof  may  be  received  as  evidence 
of  tlie  fact  it  recites,  which  the  officer  is  required  to  record. 
(2  Crreerd,  Ev.  §  363,  note  4.)  Church  books  have  been  admitted 
as  evidence  to  go  to  the  jury  on  the  question  of  infancy.  {BostA- 
wick  V.  CarrutherSj  1  Term,  B.  648.)  And  an  almanac,  in  which 
the  father  had  written  the  nativity  of  his  son,  was  allowed  as  evi- 
deDce  of  the  fact.    {Herbert  v.  TuckaU^  1  Raym,  R.  84.) 

Parish  registers  of  places  out  of  the  country  where  they  are  offered 
in  evidence,  are  regarded  with  less  confidence  than  those  of  the 
place  wherein  they  are  offered ;  and  Lord  Kenyon,  it  seems,  when 
Master  of  the  Bolls,  refused  to  receive  a  register  of  the  neighboring 
island  of  Guernsey.    {Ifimt  v.  LeUisurier^  1  Cox^a  R.  275.) 

It  seems  that  the  entry  of  baptism  contempoi'aneously  made  by  a 
Soman  Catholic  priest,  in  the  discbarge  of  his  ecclesiastical  duty, 
in  his  church  record  of  baptisms,  is  competent  evidence,  after  his 
death,  of  the  date  of  the  baptism,  if  the  book  is  produced  from  the 
proper  custody ;  although  he  was  not  a  sworn  officer,  and  the  record 
was  not  required  by  law  to  be  kept ;  so  held  by  the  supreme  judicial 
court  of  Massachusetts,  in  a  quite  late  case.  {Kennedy  v.  Dofle^  10 
Gray* 8  K.  161.)  This  was  upon  the  ground  that  the  death  of  the 
priest  made  his  register  evidence,  upon  the  same  principle  that  an 
entry  of  tithes  in  the  books  of  a  deceased  rector,  the  books  of 
charges  of  a  deceased  attorney,  or  those  of  a  deceased  solicitor,  for 
professional  services,  memoranda  signed  by  an  attorney  of  his  hav- 
ing served  an  order  or  notice,  and  an  entry  made  by  a  deceased 
clerk,  in  a  notary's  book,  of  the  dishonor  of  a  bill  of  exchange,  and 
the  like,  are  competent  evidence  of  the  facts  therein  stated,  which 
has  been  admitted  in  a  great  number  of  cases,  both  in  England  and 
in  this  country.  The  ground  of  the  admission  of  such  evidence,  is 
stated  by  Lord  Chief  Justice  Tindal,  in  the  case  of  the  entry  in  the 
notary's  book,  '^  that  it  was  an  entry  made  at  the  time  of  the  trans- 
action, and  made  in  the  usual  course  of  business,  by  a  person  who 
had  no  interest  to  misstate  what  had  occurred."  {Poole  v.  DicaSj 
1  Bing,  N.  C.  652.)  In  a  very  early  case,  the  supreme  court  of 
Connecticut  admitted  the  record  of  a  baptism  by  a  minister  of  a 
parish,  who  had  since  died,  as  evidence  of  the  fact  of  baptism. 
{Huntley  v.  Com^pstock^  2  Roofs  R.  99.)  And  it  has  often  been 
held  in  the  supreme  court  of  the  United  States,  and  by  other 
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American  courts  of  authority,  that  the  book  of  a  bank  messenger  or 
a  notaiy  public,  kept  in  the  usual  course  of  business,  though  not 
required  bj  law,  is  competent  evidence  after  his  death.  {NichoUs 
V.  Webby  8  Wheat.  R.  326.  Gale  v.  Ifarrisy  2  McLean's  R.  471. 
Walsh  V.  Bwrrety  15  Mass.  R.  880,  Porter  v.  Jvdson^  1  Oraifs 
R.  175.  Shddan  v.  Benhamj  4  HilVs  R.  181.  Brewster  v. 
DoamSy  2  ib.  537.  Merrill  v.  The  liJuiea  <&  Owego  R.  R.  Co. 
16  Wend.  R.  586.  Nimrse  v.  JfcCby,  2  Rofwlis  R.  70.)  Upon 
this  principle,  when  it  was  proved  that  a  physician  attended  the 
birth  of  a  person  whose  age  was  the  subject  of  inquiry ;  that  he  was 
in  practice  from  a  period  many  years  prior  to  the  birth  to  several 
years  afterward ;  that  he  kept  a  register  of  all  hiaf cases  of  births, 
ftnd  that  in  this  register  was  an  entry  of  the  birth  of  such  person^ 
at  a  time  specified,  and  subsequent  entries  of  the  birth  of  a  brother 
and  sister ;  the  court  held  that  the  entries  were  competent  evidenoey 
after  the  death  of  the  physician  making  them.  {^Ames  v.  Middle 
tonj  23  Barb.  R.  571.)  The  mere  opinion  of  a  witness^  respecting 
the  age  of  a  person,  from  his  appearance,  unaccompanied  by  the 
facts  on  which  that  opinion  is  founded,  is  inadmissible  evidence  and 
will  not  be  received.    {Morse  v.  State^  6  Con/n.  R.  9.) 

§  147.  By  the  old  English  common  law,  in  many  real  actions 
brought  by  or  against  an  infant,  and  also  in  actions  of  debt  brought 
against  him  as  heir  to  a  deceased  ancestor,  either  party  might 
suggest  the  nonage  of  the  infant,  and  pray  that  the  proceedings 
might  be  deferred  till  his  full  age;  whereupon  the  pleadings 
were  stayed,  and  not  allowed  to  proceed  until  the  infant  attained 
his  majority,  unless  it  was  made  to  appear  that  he  could  not  be 
prejudiced  thereby.  This  was  called  in  legal  phrase,  a  parol 
demv/rreTy  and  was  required  in  various  cases.  The  demurrer 
stayed  all  proceedings  in  the  case,  except  that  a  receiver  was  some- 
times appointed.  {Sweet  v.  Partridge^  1  Coafs  H.  433.)  But  the 
doctrine  of  the  parol  demurrer  is  no  longer  recognized  in  England, 
and  the  right  to  it  is  expressly  abolished  in  the  State  of  New  York, 
and  is  now  nowhere  in  vogue  in  the  American  States.  The  privi- 
lege was  always  confined  to  infant  heirs  to  whom  lands  had  eome 
by  descent  from  a  debtor,  although  it  was  sometimes  extended  to 
others  by  statute.  But  the  reason  of  the  privilege  never  existed 
in  this  country,  and  the  doctrine  is  nowhere  recognized  except  by 
the  plain  direction  of  the  legislature.  The  origin  and  limits  of  the 
right  are  explained  in  a  case  decided  by  the  English  king's  bench 
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nearly  eighty  yeus  ago,  to  which  any  are  referred  who  are  curious 
to  underatand  it  more  fully.  {Plasket  v.  Jieeby,  4  Easfs  R.  485. 
Vids  oho  Price  v.  OarDer^  8  Myhie  <&  Oraig^s  R.  161.  I^penoer  v. 
BangSj  4  Ves.  R.  370.  Zechmere  v.  Brazier ^  2  Joe.  dk  Walk.  R,  281.) 
§  148.  But,  although  the  right  of  the  parol  to  demur  is  no  longer 
in  TOgue,  it  is  a  general  nile  of  practice,  both  in  this  country  and 
in  England,  in  a  court  of  equity,  to  give  an  infant  defendant  a  day 
after  he  comes  of  age,  to  show  cause  against  a  decree,  and  make  a 
bett^  defense.  The  time  usually  given  after  the  infant's  majority 
is  six  months,  and  for  the  purpose  of  terminating  the  right  to  show 
cause  against  the  decree,  the  infant  is  called  in  by  the  usual  process 
of  the  court,  and  if  he  neglects  to  show  cause  within  the  time  spe- 
cified, the  decree  is  made  absolute  against  him.  This  practice  is 
fionietimes  changed  by  statute,  but  when  it  prevails  a  decree  which 
does  not  give  a  day  is  held  bad  on  the  face  of  it,  and  may  be  reversed 
on  appeal  for  that  error  alone,  or  it  may  be  ground  for  a  bill  of 
review.  (  Vide  Thonids  v.  Oyles^  2  Vem,  R.  282.  Ca/ry  v.  Bertve^ 
75.  842.  Booth  V.  Rich,  1  ib.  296.  Eyre  v.  Shaft^yury,  2  P. 
Wms.  R,  120.     N'apier  v.  Effmghmn,  Lb.  401.     MaUock  v.  Oalton, 

3  ib.  352.  KdmU  v.  Ededll,  2  Mylms  &  Keen^a  R.  409.  Uve^ 
dale  V.  Uvedale,  8  A(k,  R.  118.  Ben/nett  v.  Lee,  2  iJ.  529. 
Black  V.  Wiider,  We^s  R.  841 .  Sheffield  v.  Buckingham,  II.  684. 
Pope  V.  Oeorge,  4  Ves.  R.  870,  n.  Perry  v.  Phelips,  17  ib.  174. 
Oodier  t.  Ashion,  18  ib.  88.  Williamson  v.  Gordon,  19  ib.  114. 
Bingham  v.  Clanmorris,  2  MoUoy^s  R.  398.  SchjoJ^fidd^.  Hea^ld^ 
7  Simon^s  R.  667.  Percys  v.  JUansfield,  6  ib.  637.  Newberry  v. 
Martin,  2  En^.  Law  cfe  Eq.  R.  106.  Bennett  v.  HamiR,  2  Sch.  dk 
Lef.  R.  566.  Ja^ckson  v.  Tvimer,  5  LeigKs  R.  119.  Lee  v.  Braxton, 
5  CalPs  R.  459.  Bul&r  v.  BuUitt,  4  Bil>b's  R.  11.  CoUafrd!s  Heirs 
V.  Oroom,  2  e/.  cT".  Ma/rsh.  R.  487, 488.  Jones*  Heirs  v.  Adair,  4  iS. 
220.  Arnolds  Admr.  v.  Voorhies,  Ib.  507,  509.  PassmorCs  Heirs 
V.  Moore,  Ib.  591,  598.  Harlan  v.  Bwmei  Admr.  5  Donahs  R.  219, 
223.    Longy.  Mvlford,  11  Ohio  St.  R.  485.    Braxton  v.  Z^«  Heirs, 

4  ^<wi.  cfe  Mv/rtf.  R.  889.  Wilkinson* s  Admr.  v.  OUen^s  Represen- 
tatives, Ib.  450.  TTWg'A^  v.  Miller,  1  Sandf.  iJh.  R.  108.  Harris  v. 
T^^WTiwm,  flij^.  (yil.  jB.  178, 185.  i/iZ/«  v.  Dennis,  8  Johne.  Ch,  R. 
867.    Whitney  v.  Steams,  11  Jf^.  ^.  819.    Cij^n  v.  ^<9a^A,  6  iJ.  76.) 

In  the  State  of  California,  it  has  been  held  that  a  decree  against  an 
infant  without  giving  him  a  day  to  show  cause  against  it,  deprives 
him  of  no  rights  which  the  law  gives  him.     {Regla  v.  Afartin,  19 
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Col.  R.  463.)  And  in  Illinois  it  has  been  held,  that,  under  their 
pisctice,  ^  minor  defendant  to  a  bill  is  entitled  to  his  daj  in  eonrt 
whether  it  is  expressly  reserved  by  the  decree  or  not.  {Kt^dem- 
heiser  v.  Beckert,  41  III.  R.  173.) 

§  149.  But  it  must  be  noted  that  the  practice  which  gives  infants 
time  after  attaining  their  majority  to  show  cause  against  a  decree 
entered  against  them  during  their  minority,  applies  only  to  cases  in 
equity.  It  has  no  application  to  actions  at  law,  unless  in  cases 
where  it  is  made  so  by  statute.  (  Vide  Phillips  v.  DusefrJberry^  8 
HwrCs  R.  348.  Wrialeya  v.  Kenyan^  28  Vt.  It.  5.  Robinson  v. 
Swift,  3  ib.  283.  Fenier  v.  Wyse,  8  BlancPs  Ch.  R.  51.  English 
V.  Sa/Dogej  5  Oregon  R.  518.  Truly  v.  Wcmzer,  5  How.  R.  141.) 
And  the  doctrine  does  not  apply  to  cases  of  foreclosure  of  mortr 
gages  against  infants  or  infant  heirs  of  the  mortgagors,  when  there 
is  a  decree  for  the  sale  of  the  mortgaged  premises,  as  a  sale  is 
usually  regarded  as  beneficial  to  the  infant.  {Mills  v.  Dennis,  3 
Johns.  Ch.  R.  367.  Vide  HiU  v.  Ressegieu,  17  Barl.  R.  162, 169.) 
In  cases  of  strict  foreclosure,  however,  an  infant  defendant  is  allowed 
time  to  show  cause  against  the  decree,  or  to  redeem  the  premises 
after  coming  of  age.  {Ferine  v.  Dtmn,  4  Johns.  Ch.  R.  140. 
Benedict  v.  OUmcm,  4  PoAgi^  R.  58.)  And  as  a  general  rule,  it 
may  be  affirmed,  that  whenever  the  infant  is  decreed  to  do  an  act : 
for  example,  to  execute  a  conveyance  of  land,  a  day  must  be  given 
the  infant  to  show  cause  against  the  decree,  upon  coming  of  age, 
and  the  act  is  not  to  be  performed  until  that  time.  {Black  v.  Wilder, 
1  Wests  R.  341.  Perry  v.  Perry,  65  M.wme  R.  399.  WilMnsm 
V.  Oli/oer,  4  Hen.  <6  Munf,  R.  450.  Wilkinson^ s  Heirs  v.  Clients 
Representatives,  li.  450.  Vide  also  Charribers  v.  Jones,  72  lU.  Ri 
275.)  But  the  rule  is  not  generally  recognized  in  cases  of  infant 
trustees.  {Livingston  v.  Livingston,  2  Johns.  Ch.  R.  537,  541. 
Walsh  V.  Walsh,  116  Mass.  R.  377.)  And  in  some  other  cases  there 
are  statutory  provisions  which  remove  all  difficulty.  For  example, 
in  the  State  of  M"ew  York,  by  the  statute,  suits  against  heijs  and 
devisees  are  not  to  be  suspended  by  reason  of  infancy,  but  guardians 
are  to  be  appointed  as  in  other  cases ;  and  suits  may  be  prosecuted 
against  heirs  and  devisees  jointly,  either  at  law  or  in  equity  to 
charge  them  with  the  debts  of  the  ancestor,  on  account  of  lands 
descended.  (2  R.  S.  454,  456,  §§  43,  60.  2  Stal.  at  Large,  473, 
475.  Laws  of  1837,  oh.  460,  §  73.  Parsons  v.  Browne,  7  Paiges 
R.  360,    RockweU  v.  Geery,  4  Hun^s  R.  606.)    There  arc  similar 


PAROL  DEMURRER.  221 

provisions  in  the  statates  of  other  American  States.  A  decree  of 
sale  against  an  infant  is  valid,  as  a  rule,  unless  he  is  required  and 
directed  to  join  in  the  deed.  {MiUa  v.  Dennis^  8  Johns,  Ch.  H. 
146.     Winsten  v.  CampbeU^  4  Hen,  dk  Munf.  H,  477.) 

§  150.  It  may  be  suggested  that  an  infant  is  not  obliged  to  wait 
until  his  majority  before  seeking  redress  against  an  improper  or 
erroneous  decree  in  equity  against  him.  He  may  apply  for  relief 
in  such  a  case  as  soon  as  he  is  advised  of  the  error,  either  by  way  of 
a  re-hearing,  or  by  bill  of  review,  or  he  may  impeach  the  decree  by 
an  original  bill.  But  when  the  infant  relies  upon  the  right  to  show 
cause  against  the  decree  after  his  majority,  he  must,  within  the  time 
allowed  by  the  decree,  show  to  the  court  good  reason  why  the  same 
should  not  be  enforced  against  him ;  and  if  no  cause  be  shown  to 
the  contrary,  the  decree  becomes  absolute.  If  the  infant  succeed 
in  showing  that  the  decree  ought  not  to  have  been  made,  the  court 
will  place  him,  so  far  as  is  practicable,  in  the  situation  in  which  he 
was  before  the  decree  was  made.  {Pope  v.  Lemaster^  5  LitteWs  JR. 
80.  Purtsoman  v.  PiteseUy  8  Harr.  db  Johns.  JR.  77,  82.)  In 
showing  cause,  the  infant  cannot  assail  the  decree  in  any  way  he 
pleases,  but  must  first  obtain  the  leave  and  direction  of  the  court. 
{Field  V.  Williamson^  4  Sand,  Ch.  P.  613.)  And  in  the  State  of 
Virginia,  it  is  held,  that  the  right  of  an  infant  to  show  cause,  after 
attaining  his  majority,  against  a  decree  which  affects  his  interests, 
is  limited  to  a  cause  which  existed  at  the  time  the  decree  was  pro- 
nounced. {Walker  v.  Page,  21  Oratt.  P.  636.)  Under  the 
Kentucky  Civil  Code,  §  421  and  §  579,  clause  8,  which  provides 
that  the  judgment  against  an  infant  may  be  modified  at  any  time 
within  a  year  after  the  infant  comes  of  age,  the  courts  hold  that  the 
remedy  does  not  extend  to  the  regularity  of  the  proceedings  in  the 
original  action.  If  irregularity  appears  in  the  record,  it  must  bo 
corrected  by  appeal,  when,  if  illegality  is  affirmatively  shown,  the 
judgment  may  be  modified  or  vacated  on  the  merits.  {Richards  v. 
Richards,  10  BusKs  R.  617.)  And,  under  the  practice  in  Iowa,  it 
is  held  that  judgments  and  decrees  against  infants  are  presumed  to 
be  valid,  and  will  be  sustained  unless  fraud  is  afiirmatively  shown. 
The  error  for  which  an  infant  may  then  ask  that  a  judgment  bo 
modified,  within  twelve  months  after  arriving  at  full  age,  is  held 
not  to  be  error  of  fact,  but  error  in  law,  apparent  on  the  record, 
such  as  would  be  ground  for  reversal  on  writ  of  error  at  common 
law,  or  appeal  under  their  code.     The  infant  is  not  permitted  to 
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come  in  with  new  evidence  or  a  new  defense,  and  have  the  cause 
tried  de  novo.  {Bickd  v.  Er%kme^  43  Iowa  R.  213.)  When  it 
appears  that  the  original  decree  was  for  the  benefit  of  the  infant ; 
and  in  cases  where  the  judgment  is  based  upon  authority  not  derived 
from  the  infant,  the  adjudication  is  binding  upon  the  infant,  and 
will  not  be  disturbed,  {Brown  v.  Armisteadj  6  Hand.  H,  594,  602. 
JUills  V.  Dennisy  3  Johns.  Ch.  H.  367,  369.)  But  in  a  case  where 
a  day  has  been  given  to  show  cause,  on  the  infant's  coming  of  age, 
and  before  the  decree  is  made  absolute,  he  may  put  in  a  new  answer 
and  make  another  defense,  and  examine  witnesses.  {Fbimtain  v. 
Came,  1  P.  Wm8.  M.  604.  Najpier  v.  Effinghaariy  2  %b.  401.)  And, 
indeed,  the  infant,  before  he  comes  of  age,  in  such  a  case,  may  apply 
to  the  court  for  leave  to  put  in  a  better  answer,  and  such  leave  will 
be  granted,  if  the  circumstances  seem  to  justify  it.  {Bennett  v.  Lee, 
2  Ath.  JR.  629,  531.)  A  decree  against  infant  complainants  need 
not  contain  a  provision  for  a  day  to  show  cause,  as  they  have  no  right 
to  overhaul  the  decree.  {WiUiamson^e  Mevre  v.  Johnston^ s  amd 
NaaK%  Heirs,  4  Mon.  R.  253,  255.  Jamison  v.  Mamly,  Th.  414, 
416.  Eawm  v.  SpotPs  Heirs,  5  B.  Mon.  R.  362,  367.  firaum  v. 
Armistead,  6  Rand.  R.  594,  602.)  And  it  may  be  repeated  here, 
that  a  judgment  against  an  infant  in  cases  of  tort,  or  for  acts  or  con- 
tracts absolutely  binding  upon  him,  is  as  conclusive  upon  him  as 
upon  an  adult ;  and  in  the  State  of  Kew  York,  this  rule  applies  to 
a  judgment  in  partition.  (  Vide  Crogham,  v.  Livingston,  11  N.  Y. 
R.  218.  Althome  v.  Radde,  3  Bosw.  R.  410.)  In  New  York,  and 
in  most  of  the  States,  a  day  to  show  cause  is  never  given  the  infant 
defendant  in  cases  of  mortgage  foreclosure  and  partition,  as  the  prac- 
tice in  these  cases  is  generally  regulated  by  statutory  provisions. 


CHAPTER  XIV. 

OF  INFANTS  IN  VENTBE  SA  MERE  —  WHEN  OONSIDEBED  IN  ESSE  —  WRTI 
DE  VENTRE  IN8PI0IEND0  —  OF  POST-TEST AMENTABY  CHILDREN  —  OF 
ILLEOiriMATE  CHILDREN. 

§  151.  An  infant  in  venire  sa  mere,  is  a  child  in  its  mother's 
womb,  and  for  the  benefit  of  the  child  the  civil  law  reputes  an 
infant  in  its  mother's  womb  in  the  same  condition  as  if  bom. 
{Oodolphy  Orph.  Leg,  102.)  It  is  also  well  settled,  both  in  Eng- 
land and  in   this  county,  that   an   infant  in  ventre  sa  mere  is 
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deemed  to  be  in  esse^  or  in  being,  for  the  purpose  of  taking  a 
remainder,  or  any  other  estate  or  interest  which  is  for  his  benefit, 
whether  by  descent,  devise,  or  under  the  statute  of  distribution. 
(4  Ken£s  0am.  249.  Mogg  v.  Mogg^  1  Meriv.  R.  655.  Clarke  v. 
Blake,  2  Bro.  Ch.  R.  320.  Cooper  v.  Forbes,  lb,  63.  Trower  v 
Butts,  1  Sim.  <&  Sty..  R.  181.  Beale  v.  Beale,  1  P.  Wms.  R.  244. 
Northey  v.  Strang,  lb.  342.  Burdet  v.  Hopegood,  lb.  486.  2>atf 
V.  Clark,  2  ^.  ^i.  5.  399.  Hale  v.  jBr(zZ<?,  Pr.  Ch.  50.  Rawlins 
V.  Rawlins,  2  Cbflj'j?  Ciawd«,  425.  TheUttson  v.  Woodford,  4  F^«.  «7r. 
A  227.  PToflw  V.  JBodson^  2  J.^^.  iff.  117.  Musgrave  v.  Parry, 
2  F^m.  ^.  710.  fiJ^iSwwi  v.  (TiJ^on,  2  J^z-^em.  5.  223.  TayZ^  v. 
BydaJl,  1  ii.  243.  iVW*^  v.  Terworth,  3  /SM>an'«  5.  620.  PraU's 
Lessee  v.  Fla/mer,  5  Ha/rr.  &  John.  \Md^  R.  10.  Stec^^asi  v. 
NichoU,  3  eTbAiw.  [iT.  Z.]  Cir«e«,  18.  aSw?^^i5  v.  Duffield,  5  ^Sfery.  <j6 
-ffawfo'*  [Pfl^.]  5.  38.  Ma/rsdUs  v.  TTialkimer,  2  Pa^<?'tf  [iT.  JT.] 
A  35.  Jenhms  v.  Freyer,  4  t5.  47.  J?im^  v.  TW  Sckaick^  3 
^fl^rJ-  [iT.  jr.]  (7A.  R.  488.  J/a«07i  v.  J5>7i^,  2  J?a^rJ.  [iT.  JT.  aS 
C]  R.  229,  251.) 

§  152.  By  the  civil  law,  a  cliild  in  ventre  sa  mere  may  be 
appointed  executor,  or  may  take  a  legacy.  If  there  be  two  or  more 
at  the  birth  they  may  be  joint  executors  or  joint  legatees  of  the 
thing  bequeathed.  {Godolph  Orph.  Leg.  102.)  By  the  civil  law 
of  suoeessions  a  posthumous  child  is  entitled  to  the  same  rights  as 
those  who  are  bom  in  the  life-time  of  the  decedent,  but  only  on  the 
condition  that  the  child  is  bom  alive  and  under  such  circom- 
stances  that  the  law  presumes  they  will  survive.  Children  in 
the  mother's  womb  are  considered,  in  whatever  relates  to  them- 
selvee,  as  if  already  bom ;  but  children  bom  dead  or  in  such  an 
early  stage  of  pregnancy  as  to  be  incapable  of  living,  although  they 
be  not  actually  dead  at  the  time  of  their  birth,  are  considered  as  if 
they  had  never  been  bom  or  conceived ;  and  this  rule  of  the  civil 
law  has  been  adopted  in  France.  {Code  Na^poleon,  art.  72&,  906. 
Tide  DonuU  Prd.  B.  tit.  2,  n.  1,  arts.  4,  5,  6 ;  pt.  2,  lib.  2,  tit.  1, 
§  1,  arts.  6,  7.)  Domat  says :  "  Still-bom  children  are  not  counted 
in  the  number  of  children  who  succeed.  And  although  they  were 
alive  in  their  mother's  womb  at  the  time  the  successions  where 
concerned  them  fell,  yet  they  have  no  share  in  them,  for  they  are 
considered  in  the  same  manner  as  if  thej  never  had  been  bom." 
{Domaty  supra.)  Children  bom  within  the  first  six  months  after 
conception  are  considered  by  the  civil  law  as  incapable  of  living ; 
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and,  therefore,  although  they  are  apparently  bom  alive  if  they  do 
not  in  fiujt  survive  bo  long  as  to  rebut  the  presumption  of  law,  they 
cannot  inherit  so  as  to  transmit  the  property  to  others.  {Code 
NitjpoUM,  a/rta.  312,  725,  906.  D(ymM  Prd.  B.  tit.  2,  §  1,  aH.  5. 
MarseUii  v.  ThaZhirrher^  2  Paige^a  JS.  41,  42.) 

§  153.  The  common  law  upon  the  subject  is  similar  to  the  civil 
iiid  the  French  law.  Thus,  by  the  law  of  England,  a  child  in 
ventre  m  mere  may  be  vouched ;  is  capable  of  taking ;  the  mother 
may  detiin  charters  in  its  behalf;  a  bill  may  be  brought  in  its 
behalf;  a  court  of  equity  will  grant  an  injunction  in  its  favor  to  stay 
waste;  aiid  the  destruction  of  such  a  child  is  murder.  {Muagra/oe 
V.  Parry ^  2  Yem.  R.  710.  Bing.  on  Inf.  104.)  So  it  is  admitted 
in  all  the  books,  that  a  devise  to  an  infant  when  he  shall  be  born, 
and  that  the  freehold  shall  descend  to  the  heir  in  the  mean  time  is, 
good  as  an  executory  devise ;  and  whatever  doubts  were  formerly 
entertained  on  the  subject,  it  seems  now  to  be  agreed  that  a  devise 
to  an  infant  in  vent/re  aa  mere  is  good,  though  he  be  bom  after  the 
testator's  death,  and  he  will  take  by  way  of  executory  devise.  So 
also  it  is  clear  that  if  land  be  devised  for  life,  the  remainder  to  a 
posthumous  child,  this  is  a  good  contingent  remainder,  because 
there  is  a  person  in  being  to  take  the  particular  estate,  and  if  the 
contingent  remainder  vests  during  the  continuance  of  the  particular 
estate,  eo  instanti  that  it  determines,  it  is  sufficient.  {Bing.  on 
Inf.  105.  Sno^  v.  CuUer^  1  Sid.  R.  153.  Reeves  v.  Lon^/^  1  SaJJc. 
R.  228.)  But  it  was  formerly  held  that  a  man  could  not  surrender 
copyhold  lands  immediately  to  the  use  of  an  infant  in  ventre  aa 
m^re^  though  he  might  by  way  of  remainder ;  for  a  surrender  is 
a  thing  executory,  and  nothing  vests  before  admittance;  and, 
therefore,  if  there  were  a  person  to  take  at  the  time  of  admittance 
it  was  sufficient,  and  not  like  a  grant  at  common  law,  which,  put- 
ting the  estate  out  of  the  grantor,  must  be  void  if  there  be  nobody 
to  take.     {Bing.  on  Inf.  105.) 

A  posthumous  child  is  within  a  provision  in  marriage  articles 
for  such  children  of  the  marriage  as  should  be  living  at  the  death 
of  the  father  or  mother,  and  will  take  under  the  statute  of  distribu- 
tions. {Miller  v.  Turner^  1  Yea.  R.  85.  Burnet  v.  Mann^  lb.  156.) 
So  an  infant  in  ventre  aa  mere  is  within  a  devise  to  "  all  and  every 
the  children  of  J.  C.  at  twenty-one."  {Coagrove  v.  Ooagrove^  1  Bi\ 
Ch.  Ca.  530.  But  vide  Hughea  v.  Hughea^  3  ib.  352.)  So  also  an 
infant  in  ventre  aa  mere^  who,  by  the  order  and  coarse  of  nature,  is 
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living^  comes  clearly  within  the  description  of  a  child  living  at  the 
time  of  its  father's  decease.  {Doe  v.  Clarke^  2  JK  Black.  R,  399.) 
Bat  if  a  man  seised  of  land  in  fee  die,  his  wife  privement  endente^ 
(privily  pregnant)  with  a  son,  and  a  stranger  abate  and  die  seised, 
and  afterward  the  son  is  bom,  his  entry  is  tolled  by  the  descent, 
because  at  the  time  of  the  descent  he  had  no  right  to  enter,  not 
being  in  esse,  and  by  consequence  had  no  wrong  then  done  him, 
and  the  lord  had  none  but  the  heir  to  avow  upon  at  the  time  of  the 
descent    {Co.  LiM,  245  h.) 

Where  the  birth  of  a  posthumous  child  divests  an  estate  which 
has  descended  on  an  heir  at  law,  and  such  child  takes  by  descent, 
the  intermediate  heir  retains  the  profits  which  accrue  during  the 
interval.  {Bassett  v.  BasseU^  3  Atk.  R.  202.  OoodtiUe  v.  New- 
fnan,  3  WUs.  R.  526.) 

By  the  strict  rule  of  the  common  law,  if  a  person  were  tenant  for 
life,  remainder  to  his  oldest  son  in  tail,  and  died  without  issue  bom, 
but  leaving  his  wife  encieniey  and  after  his  death  a  posthumous  son 
was  born,  this  son  could  not  take  the  land  by  virtue  of  this  remain- 
der, for  the  reason  that  the  particular  estate  determined  before 
there  was  any  person  in  ease^  in  whom  the  remainder  could  rest 
But  to  remedy  this  hardship,  it  has  been  enacted  by  the  British 
parliament,  that  posthumous  children  shall  be  capable  of  taking  in 
remainder,  in  the  same  manner  as  if  they  had  been  bom  in  their 
father's  life-time,  that  is,  the  remainder  is  allowed  to  rest  in  them, 
while  yet  in  their  mother's  womb,  and  they  are  entitled  to  the 
mtermediate  profits  from  the  death  of  the  parent    (10  and  11 

wm.  m,  eh.  16.) 

§  154.  It  seems  that  in  England,  in  imitation  of  the  civil  law,  a 
child  in  ventre  sa  mere,  may  be  appointed  executor,  and  if  the 
mother  bring  forth  two  or  three  children  at  that  one  birth,  they 
are  all  to  be  admitted  executors.    {MbPherson  an  Inf.  566.) 

An  infant  in  ventre  m  mere,  is  regarded  as  a  life  in  being  for  the 
purpose  of  preventing  the  alienation  of  property,  and  any  limita- 
tion may  be  made  by  way  of  executory  devise,  etc.,  provided  the 
same  is  to  take  effect  within  a  life  or  lives  in  being,  including 
among  those  lives,  children  then  in  ventre  sa  mere,  and  twenty-one 
years  beyond  the  death  of  such  life  or  lives  and  the  time  of  gesta- 
tion, so  as  to  allow  for  the  birth  of  a  child  in  ventre  ea  m^ere,  that 
is  to  say,  the  time  of  gestation  may  be  taken  both  at  the  beginning 

and  at  the  end.    {TAdhuan  v.  Woodford,  11  Vee.  R.  149.) 

29 
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The  father  may  appoint  a  guardian  under  the  English  statute, 
for  an  infant  in  ventre  sa  mere^  but  the  spiritual  courts  cannot 
appoint  one  in  such  a  case.  (12  Car.  II,  ch.  24,  §  8.  ThMuson  v. 
Woodford^  4  Ves.  R.  822.)  "  If  the  daughter,  the  son  being  in 
ventre  sa  mere^  be  forejudged,  it  shall  bind  the  son  that  is  bom 
afterward,  because  he  had  no  right  at  the  time  of  the  forejudge 
ment."  {Co.  lAU.  100  ft.)  In  accordance  with  this  principle,  the 
courts  of  equity  held  that,  if  a  decree  is  made  in  a  cause,  and  then 
an  infant  is  bom,  who  if  bom  before  the  decree  would  have  been 
a  necessary  party  to  the  sidt,  and  would  have  had  a  day  given  to 
show  cause  against  a  decree,  such  an  infant  shall  be  bound  .by  the 
decree.  If  an  infant  is  bom  during  the  progress  of  a  cause,  he  is 
bound  by  aU  the  proceedings  up  to  the  time  of  his  birth.  {MoPher- 
son  on  Inf.  567.) 

§  155.  There  is  an  ancient  proceeding  at  common  law  where  a 
widow  is  suspected  to  feign  herself  with  child  in  order  to  produce 
a  suppositious  heir  to  the  estate.  In  this  case  the  heir  presumptive 
may  have  a  writ  de  ventre  inspioiendo —  "  of  examining  the  abdo- 
men," to  examine,  by  a  jury  of  matrons,  whether  she  be  with  child  or 
not ;  and  if  the  jury  find  her  with  child,  then  she  is  to  be  removed 
by  a  second  writ,  issuing  out  of  the  court  where  the  first  is  returnable, 
'to  a  castle,  where  the  sheriff  is  to  keep  her  safely  till  delivered ; 
but  if  the  widow  be,  upon  due  examination,  found  not  pregnant, 
.the  presumptive  heir  will  be  admitted  to  the  inheritance,  though 
liable  to  lose  it  again  on  the  birth  of  a  child  in  due  time.  This 
writ  is  of  common  right,  and  it  may  be  had  by  a  person  who  is 
entitled  only  to  an  estate  tail,  or  by  a  devisee.  A  proceeding 
:analogous  to  this  writ  has  been  decreed  upon  a  bill  in  equity,  where  a 
sum  of  money  was  devised  to  a  charity  on  the  death  of  a  certain 
person  without  issue,  that  person  dying  and  leaving  a  widow  of  iU 
fame,  who  pretended  to  be  with  child.  (Attorney-General  v.  Za 
Roche^  cited  2  P.  Wms.  R.  691.)  The  writ  de  ventre  inepidendo 
has  been  granted  against  a  woman  whose  husband  was  alive,  but 
had  been  near  ten  years  abroad,  on  the  application  of  a  devisee, 
there  being  a  limitation  in  the  will  that  if  she  had  a  male  child 
within  forty  weeks  after  the  decease  of  the  testator,  with  whom  she 
had  an  illicit  connection,  it  should  take  previous  to  the  devisee. 
(JSd  pa/rte  Wallopj  4  Bro.  C.  O.  90.)  But  an  heir  presumptive  can- 
not have  the  writ  in  the  life-time  of  his  ancestor,  because  he  is  not 
verus  haeres — a  tme  heir;  and  on  account  of  the  hardship  of 
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s^arating  husband  and  wife.  If,  however,  the  wife  marries  again 
soon  after  the  death  of  her  first  husband,  and  feigns  herself  with 
child  by  him,  the  heir  may  have  this  writ ;  for  the  taking  of  the 
second  husband  being  her  own  act,  cannot  bar  the  heir  of  his  rights 
once  vested  in  him ;  and  therefore  neither  she  nor  her  husband  can 
complain  of  any  hardship  in  the  separation.  {Co,  LUt,  8  h.  TursUy 
V.  FUzJiardinge^  6  Ves.  R.  260.    McPheram  on  Inf.  568.) 

§  155.  The  severity  of  the  proceedings  on  the  writs  de  venire 
inspiciendOj  has  been  greatly  relaxed  in  cases  where  the  widow  has 
married  again.  Instead  of  ordering  the  woman  into  the  custody 
of  the  sheriff,  to  be  kept  by  him  till  delivered  of  the  child,  as  the 
practice  is  if  the  party  is  a  widow,  the  court  will  permit  the  wife 
to  remain  with  her  husband,  on  his  entering  into  a  recognizance 
that  she  shall  not  remove  from  the  house  they  inhabit.  That  some 
of  the  women  retained  by  the  sheriff  shall  see  her  every  day,  and 
that  three  or  more  of  them  shall  be  present  at  her  delivery,  and 
care  has  been  taken,  in  more  modem  cases,  to  "  accommodate  the 
tenns  of  the  order  of  humanity,"  as  far  as  can  prudently  be  done. 
( Vide  Theaker's  case,  Oro.  Joe.  685.  JSo  parte  BdUU,  1  Cox^s  R 
297,  300.    McPheram  on  Inf.  569.) 

In  one  case,  a  widow  being  admitted  to  be  with  child,  the  court- 
fixed  on  a  place  agreeable  to  both  parties,  where  she  should  be 
placed  and  remain  until  delivered,  and  where  the  heir  might,  from 
time  to  time,  at  proper  seasons,  and  on  notice,  send  women  to  see 
her,  and  to  be  present  when  the  child  was  bom.  {Ex  parte  Aia- 
cough,  2  P.  Wma.  R.  591.)  And,  in  another  case,  the  order 
was  that  the  writ  should  lie  in  the  office  for  a  certain  time,  aud  if, 
within  that  time,  the  woman  chose  to  submit  to  an  examination 
by  two  midwives,  to  be  named  by  the  petitioner,  then  the  writ  not 
to  go  till  further  orders,  otherwise  the  writ  to  issue.  {Ex  parte 
WaOop,  3  Bro.  C.  B.  99.) 

§  156.  The  common  law  doctrine  of  infants  in  ventre  sa  mere, 
seems  to  be  recognized,  to  its  fullest  extent,  in  the  Elnited  States, 
although,  in  some  instances,  the  subject  is  r^ulated  by  statute. 
Thus,  in  the  State  of  New  York,  it  is  provided  by  statute  that 
where  a  future  estate  shall  be  limited  to  heirs  or  issue,  or  children, 
posthumous  children  shall  be  entitled  to  take,  in  the  same  manner 
as  if  living  at  the  death  of  their  parent.  (1  R.  S.  part  2,  ch.  1,  tit. 
2,  §  30.  1  Stat,  at  Large,  674.)  And,  again,  that  descendants  and 
relatives  of  an  intestate,  begotten  before  the  death  of  the  intestate, 
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bat  bom  thereafter,  Bhall,  in  all  cases,  inherit  in  the  same  manner 
as  if  they  had  been  bom  in  the  life-time  of  the  intestate,  and  had 
survived  him.  (1  ^.  S.  part  2,  eh.  2,  Ht.  1,  §  18.  Stat,  at  Zwrge, 
T05.)  By  these  provisions  of  the  statute,  a  child  in  ventre  sa  mere 
is  considered  m  esse^  for  the  purposes  of  property,  and  it  has  been 
held  that  the  period  of  gestation,  or  the  time  for  a  posthumous 
child  to  be  born,  is  not  to  be  taken  into  the  account,  under  the 
statute,  in  determining  the  rights  of  the  diild ;  that  infants  in 
ventre  m  mere  are  placed  on  the  same  footing,  with  respect  to 
property  devised,  and  to  property  coming  by  descent,  as  other 
children  of  the  same  parent.  {Ma9on  v.  Jones,  2  Barb.  S.  G.  H, 
aSy  251.)  The  judge  who  delivered  the  opinion  of  the  court,  in 
refiMTing  to  the  statute,  said :  '^  Here,  then,  is  a  complete  annihila- 
tion, in  laWy  of  the  time  that  may  elapse  between  the  death  of  a 
father  and  the  birth  of  a  previously  begotten  child.  The  instant 
such  child  is  bom,  it  is  made  to  step  back  to  the  end  of  the  father's 
life,  there  to  take  its  stand  and  beeome  clothed  with  all  the  rights 
of  property  previously  conferred..  The  time  allowed  for  an  accu- 
mulation to  commence  in  futufp^  is  the  same  as  is  allowed  for  a 
future  estate  in  lands  to  vest  in  possession ;  and  when  the  bene- 
ficiary,  nader  a  trost  for  such  an  accumulation,  happens  to  be  in 
ve^nt/re  ea  mere^  at  the  death  of  the  father,  the  same  reason  exists 
why  the  time  that  may  elapse  tot  his  birth  should  be  disregarded." 
{lb.  252.) 

§  157.  At  a  very  early  day  4t  was  held  by  the  supreme  court 
of  the  State  of  New  York  that  when  lands  were  devised  to  a  son 
for  life,  remainder  to  the  male  childi^n  of  his  son,  and  the  son 
died  leaving  a  daughter,  and  his  vr\f(d  privem^ent  enceinte^  who  was 
delivered  of  a  son,  the  posthumous  son  took  the  estate  in  remainder, 
by  the  devise,  in  the  same  manner  as  if  he  had  been  bom  in  the 
life-time  of  his  father.  {Stedfast  v.  NicoU,  3  Johns.  Gases^  18.) 
Judge  Radcliff,  in  giving  his  opinion  in  the  case,  said  :  "  On  prin- 
ciples of  natural  justice,  no  reason  can  be  assigned  why  an  in&nt 
in  vefiUire  S0  mere  should  not  be  entitled  to  the  same  rights  as  a 
child  previously  bom.  The  civil  law  {Just.  Ub.  2  Ht.  13.  Domaty 
b.  2,  ^  1,  §  1,  par.  6),  without  discrimination,  ck>nfers  on  him  every 
beneficial  interest;  and  the  common  law  generally  regards  him 
with  the  same  indulgence.  It  entitles  him  to  share  under  the 
statute  of  distributions.  He  might,  at  common  law,  take  by 
deseenty  to  the  exclusion  of  the  next  heir ;  and  according  to  Lord 
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Coke,  the  estate  was  allowed  to  vest  in  snoh  heir  nntil  his  birth. 
{Plowd.  375.  8  Co.  61.  Hob.  222.  Dyer^  106.)  In  pursuanoe  of 
the  same  doctrine,  he  mi^t  be  vouched  to  warranty,  and  an  action 
for  detainm^it  of  chattels  might  be  bi  ought  for  him  as  heir.  In 
a  modem  case  also  (5  Term  R.  59,  60),  the  marriage  of  a  testator 
subsequent  to  his  will,  and  the  birth  of  a  posthumous  child,  was 
resolved  to  be  a  revocation  of  the  will,  and  such  child  was  allowed 
to  take  as  heir."    (/J.  24.) 

It  has  also  been  held  by  the  court  of  chancery  in  the  State  of 
New  York,  that  an  unborn  child,  after  conception,  is  to  be  consid- 
ered in  esse,  for  the  purpose  of  enabling  it  to  take  an  estate,  or  for 
any  other  purpose  which  is  for  the  benefit  of  the  child  if  it  should 
afterward  be  bom  alive ;  or,  in  the  language  of  one  case,  "  a  child 
in  ventre  sa  mere,  at  the  death  of  the  testator,  is  considered  in 
esse;  and  if  it  should  afterward  be  bom  alive,  it  would  be  equally 
entitled  with  those  children  who  were  bom  in  the  life-time  of  the 
testator."  {Jenkins  v.  Freyer,  4  Paiges  R.  47.)  Or,  in  the  lan- 
guage of  another  and  still  later  case,  ^^an  unborn  child,  after 
conception,  if  it  is  subsequently  bom  alive,  and  so  far  advanced 
toward  maturity  as  to  be  capable  of  living,  is  considered  as  in  esse 
from  the  time  of  conception,  when  it  is  for  the  benefit  of  the  child 
that  it  should  be  so  considered."  {Howe  v.  Va/n  Schaick,  3  Barb. 
€h.  R.  488.) 

It  seems,  however,  that  'infants  unborn  are  not  seised  of  real 
estate,  and  hence  courts  cannot  sell  their  interests,  because  such 
interests  do  not  exist :  they  can  sell  only  interests  existing.  But 
if  a  child  should  be  bom,  it  will  be  vested  with  the  interest  in  the 
fihare  substituted  for  real  estate,  and  held  by  its  coJieirs.  {Bowman 
V.  Kdman,  27  How.  Pr.  R.  212,  213.) 

It  seems  also  that,  under  the  statutes  of  New  York,  an  actual 
partition  or  sale  under  a  judgment  in  partition,  is  effectual  to  bar 
the  future  contingent  interests  of  persons  not  in  esse,  though  no 
notice  is  published  to  bring  in  unknown  parties,  and  though  such 
future  owners  may  take  as  purchasers  under  a  deed  or  will,  and  not 
as  claimants  under  any  of  the  parties  to  the  action.  And  it  seems 
that,  independent  of  the  statute,  contingent  remaindermen,  or 
parsons  to  take  under  an  executory  devise,  who  may  hereafter  come 
into  being,  are  bound  by  the  judgment  as  being  virtually  repre- 
sented by  the  parties  to  the  action  in  whom  the  present  estate  is 
vested.    {Mead  v.  MiUAeO,  17  iT.  T.  R.  210.) 
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§  158.  The  question  when  an  unborn  child  is  to  be  considered  as 
im,  ease  is  well  settled  by  the  American  decisions  to  be  in  accord- 
ance with  the  civil  law  upon  the  same  subject.  As  it  respects 
third  persons,  or  the  rights  of  others  claiming  through  the  infant 
in  v&rUre  sa  mere^  if  the  child  is  bom  dead,  or  in  such  an  early  stage 
of  pregnancy  as  to  be  incapable  of  living,  it  is  to  be  considered  as 
if  it  never  had  been  born  or  conceived.  When  the  mother  dies 
before  the  birth  of  the  child,  and  the  latter  is  delivered  by  the 
csesarean  operation,  it  is  considered  in  existence  before  its  birth, 
for  its  own  benefit  to  take  the  estate  of  the  mother  by  descent,  but 
not  for  the  benefit  of  the  father  to  enable  him  to  hold  as  tenant  by 
the  curtesy.  And  children  bom  within  the  first  six  months  after 
conception  are  presumed  to  be  incapable  of  living,  and  therefore 
cannot  take  and  transmit  property  by  descent  unless  they  actually 
survive  long  enough  to  rebut  that  presumption.  A  party  who 
claims  property  through  the  child  is  bound  to  establish  the  fact 
that  it  was  bom  alive ;  and  if  the  child  never  breathed  tiiere  is  no 
legal  presumption  in  Uvor  of  the  fact.  {Ma/teeUisY.  l%aihwierj 
2  PaJig^B  R,  85.  Aiid  vide  Matter  of  Frcmces  Wmney  1  JUms. 
R.  508,  513.) 

In  England  there  are  fimr  requisites  necepsary  to  make  a  tenancy 
by  the  curtesy :  marriage,  seisin  of  the  wife,  issue,  and  death  of  the 
wife.  And  in  this  connect 'on  Blackstone  says :  "  The  issue  must 
be  bom  alive.  Some  have  had  a  notion  tliat  it  must  be  heard  to 
cry ;  but  this  is  a  mistake.  Crying  indeed  is  the  stroThgesteviAQnob 
of  its  being  born  alive,  but  it  is  not  the  onhf  evidence.  The  issue 
also  must  be  bom  during  the  life  of  the  mother ;  for  if  the  mother 
dies  in  labor  and  the  csesarean  operation  is  performed,  the  husband 
in  this  case  shall  not  be  tenant  by  the  curtesy,  because  at  the 
instant  of  the  mother's  death  he  was  not  clearly  entitled,  as  having 
had  no  issue  bom,  but  the  land  descended  to  the  child  while  he 
was  yet  in  his  mother's  womb,  and  the  estate  being  once  so  vested 
shall  not  afterward  be  taken  from  him."  (2  Blcboh.  Com.  128.) 
This  is  asserted  upon  the  authority  of  a  very  early  case.  One 
Reppes,  of  Northumberland,  took  to  wife  an  inheritrix,  who  was 
great  with  child  by  him,  and  died  in  her  travail,  and  the  issue 
was  ripped  out  of  her  belly  alive ;  and  by  reference  out  of  the 
chancery  to  the  justice  they  resolved  that  he  should  not  be  tenant 
by  the  curtesy,  for  it  ought  to  begin  by  the  birth  of  the  issue,  and 
be  consummated  by  the  death  of  the  wife."    {Payne^a  aucy  8 
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Coh^s  R.  34.)  Bat  as  regards  the  rights  of  the  child  personally, 
it  is  sufficient  that  it  is  bom  alive,  and  so  far  advanced  to  maturity 
as  to  be  capable  of  living. 

§  159.  The  rights  of  a  post-testamentary  child,  or  of  a  child 
bom  to  a  testator  after  the  publication  of  his  will,  depend  generally 
opon  statutory  provision.  Thus,  in  tlie  St^te  of  New  York,  it  is 
provided  that  whenever  a  testator  shall  have  a  child  bom  after  the 
making  of  his  will,  either  in  his  life-time  or  after  his  death,  and 
shall  die,  leaving  such  child,  so  after  bom,  unprovided  for  by  any 
settlement,  and  neither  provided  for  nor  in  any  way  mentioned  in 
his  will,  every  such  child  shall  succeed  to  the  same  portion  of  the 
father's  real  and  personal  estate  as  would  have  descended  or  been 
distributed  to  such  child  if  the  father  had  died  intestate,  and  shall 
be  entitled  to  recover  the  same  portion  from  the  devisees  and  lega- 
tees in  proportion  to  and  out  of  the  parts  devised  and  bequeathed 
to  them  by  such  will.  (2  R,  8.  pwrt  2,  cA.  6,  iHt.  1,  §  49.  2  Stat. 
at  Large,  65.)  Under  this  provision  of  the  statute,  it  is  held  that 
all  the  devisees  and  legatees  must  contribute  ratably,  in  proportion 
to  the  value  of  the  real  and  personal  estate  devised  or  bequeathed 
to  them  respectively,  to  make  up  the  distributive  share  of  the  post- 
testamentary  child;  and  that  in  making  such  contribution,  no 
distinction  is  to  be  made  between  specific,  general  and  residuary 
l^tees;  but  each  legacy  is  to  abate  ratably,  in  proportion  to 
its  amount  or  value.  And  further,  that  even  a  legacy  given  to  the 
widow  of  the  testator  in  lieu  of  dower,  must  be  taken  into  the 
account  in  estimating  the  amount  which  the  other  legatees  are 
bound  to  contribute  to  make  up  the  share  of  a  post-testamentary 
child  in  the  estate  of  the  father.  But,  as  between  the  widow  and 
such  child,  the  latter  cannot  take  a  child's  portion  of  the  real  estate 
discharged  of  the  widow's  right  of  dower,  and  also  a  ratable  pro- 
portion of  a  legacy  given  by  the  testator  to  the  widow  in  lieu  of 
such  dower.    {Mitchell  v.  Blain,  6  Paige^s  R.  588.) 

§  160.  A  bastard  is  a  child  conceived  and  bom  out  of  lawful 
wedlock,  or  a  person  bom  without  lawful  parentage.  The  ques- 
tion is  sometimes  settled  by  express  enactment,  and  the  laws  of 
different  countries  are  not  uniform  on  the  subject. 

By  the  English  laws,  a  bastard  is  one  that  is  not  only  begotten, 
but  bora  out  of  lawful  matrimony.  The  law  is  not  so  strict  as  to 
require  the  child  to  be  in  all  eases  hegotten^  but  it  is  an  indispensa- 
ble condition  to  make  it  legitimate,  that  it  be  lam  after  lawful 
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wedlock.  (Black,  Com.  454,  455.)  The  civil  and  canon  laws 
differ  firom  the  English  law,  in  that  they  do  not  allow  a  child  to 
remain  a  bastard,  if  the  parents  afterward  intermarry  {InaL  1, 10 ; 
B.  Decotj  I,  ^t.  n  €.  1).  And  this  is  the  rule  in  France,  Hollaud 
and  Germany. 

By  the  statutes  of  ^ew  York,  a  child  is  deemed  a  bastard  who 
is  begotten  and  bom  oat  of  lawful  matrimony ;  or  while  the  hus- 
band of  its  mother  continued  absent  out  of  the  state,  for  one  whole 
year  previous  to  the  birth  of  the  child,  separate  from  its  mother, 
and  leaving  her  during  that  time  continuing  and  residing  in  the 
state ;  or  during  the  separation  of  its  mother  from  her  husband, 
pursuant  to  a  decree  of  any  court  of  competent  authority.  (1  i?.  S. 
part  1,  ch.  20,  tit.  6,  §  1.     1  Stat,  at  Large,  595.) 

In  some  others  of  the  American  States,  as  in  Pennsylvania,  Vir- 
ginia and  North  Carolina,  a  child  born  during  marriage  may  be 
proved  to  be  a  bastard — ^tirst,  by  evidence  of  the  husband's  inability ; 
second,  by  proof  of  the  non-access  of  the  husband  to  his  wife ; 
third,  by  proof  that  the  child  was  born  out  of  due  time ;  or,  fourth, 
by  proof  that  the  child  was  bom  during  the  wife's  open  cohabita- 
tion with  another  man,  and  such  child  was  considered  illegitimate 
by  the  family.  {.CommonweaUh  v.  Strickery  1  Birown^s  [Pa.]  -ff- 
app.  47.  CommonweaUh  v .  Wentz^  1  Aahm.  [Po.]  R.  269.  State 
V.  PeUaway,  3  Hawhf  \N.  01]  R.  623.  Bmdee  v.  M'ngham,  2 
Mvnf.  R.  442.     3  ib.  589.) 

As  a  general  thing,  it  would  seem  that  the  law  recognizes  a  child 
as  legitimate  begotten  hefore  but  bom  q/%^  marriage,  on  the  ground 
that  a  man  marrying  a  woman  in  an  advanced  stage  of  pr^nancy 
thereby  admits  the  child  afterward  bom  to  be  his  own,  and  in 
some  states  this  is  conclusive  upon  the  question  of  legitimacy, 
while  in  others  it  is  not.  But  in  no  case  is  it  regarded  as  conclusive 
that  a  child  hegoUen  in  lawful  wedlock  is  legitimate.  The  pre- 
sumption of  law  is  in  favor  of  legitimacy  in  such  cases,  but  as  a 
general  rule,  such  presumption  may  be  rebutted  by  evidence. 
(Morris  v.  DavieSy  14  JSng.  C  L.  R.  534.  Regina  v.  Man^fiddy  41 
ib.  618.    StegaU  v.  StegaUy  2  Brook.  [  U.  S.']  R.  256.) 

By  the  statutes  of  Maine,  Vermont,  Massadiusetts,  Connecticut, 
Ohio,  Illinois,  Indiana,  Maryland,  Virginia,  Geoi^ia,  Alabama,  Mis- 
sissippi, Louisiana,  Kentucky  and  Missouri,  and  possibly  some  other 
states,  it  is  provided,  that  when  the  parents  of  an  illegitimate  child 
shall  intermarry  after  the  birth  of  the  child,  and  the  father  treats  it 
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ae  a  legitimate  child,  the  ohild  shall  thereby  be  adopted  as  such,  and 
shall  be  deemed  for  all  porposee  legitimate  from  the  time  of  its 
birth,  ( Vid^  statvies  of  the  several  states.)  This  is  the  law  in 
France  and  in  most  other  European  nations,  and  efforts  have  been 
made  to  get  such  a  provision  into  the  code  of  New  York.  There 
would  seem  to  be  justice  and  mercy  in  the  rule,  and  it  will  probably 
soon  be  the  law  iu  aU  the  American  States. 

§  161.  The  birth  of  a  child  after  the  death  of  the  husband,  if 
witliin  a  possible  period  of  gestation  commencing  from  a  time 
anterior  to  such  decease,  is  held  to  be  legitimate,  unless  there  are 
circumstances  to  forbid  it ;  and  this  period  has  been  extended  in 
some  instances  to  an  extravagant  extent.  But  now,  by  the  common 
consent  of  mankind,  the  time  of  gestation  is  considered  to  be  ten 
lunar  months,  or  forty  weeks,  equal  to  nine  calendar  months  and  a 
week.  This  period  has  been  adopted  because  general  observation 
has  proved  its  correctness,  though  it  is  not  denied  that  differences 
of  one  or  two  weeks  have  occurred.  Dr.  William  Hunter,  a  dis« 
tinguished  Scottish  Surgeon  and  accoucher  of  the  la^t  century,  in 
answer  to  a  question  put  to  him  on  this  subject,  replied,  that  *'  the 
Qsaal  period  is  nine  calendar  months,  thirty-nine  weeks ;  but  there 
is  very  commonly  a  difference  of  one,  two  or  three  weeks."  (1  BeoHs 
Medical  Jurisprudenoe^  449,  450.) 

It  is  evident  that  this  period  of  gestation  cannot  be  accurately 
settled,  so  as  to  establish  an  arbitrary  rule  for  every  individual  case 
on  account  of  the  uncertainty  which  attaches  to  the  different  cir- 
cumstances, which  must  be  taken  into  the  account  in  the  reckoning 
of  almost  every  case.  The  circumstances  are :  first,  certain  peculiar 
sensations  experienced  by  some  females  at  the  time  of  conception, 
or  within  a  few  hours  or  a  day,  or  two  or  more  days,  after  the  fruit- 
ful coitus ;  second,  the  cessation  of  the  catamenia ;  third,  the  period 
of  quickening ;  fourth,  a  single  coitus.  Upon  reviewing  these  cir- 
cumstances, it  is  found  that  a  degree  of  uncertainty  attaches  to  them 
alL  Some  females  are  never  conscious  of  the  first  circumstance 
mentioned,  and  the  last  is  seldom  applicable  to  a  married  female ; 
while  the  period  of  quickening  is  sufficiently  varying  to  render  it 
perfectly  nugatory  in  the  calculation.  The  cessation  of  the  cata- 
menia,  is  the  point  from  which  most  females  date  the  period  of 
conception ;  but  the  great  variety  tliat  exists  as  to  the  return  of  the 
period  of  menstruation  in  different  females,  and  other  things  which 
may  be  connected  with  the  matter,  render  this  circumstance  very 
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liable  to  doubt  and  to  mistake.  (1  BecKs  Medical  Jv/riyprudence^ 
450,  451.)  But  as  the  law  must  have  some  criterion  by  which  to 
judge  in  these  cases,  the  term  of  gestation  is  fixed  at  ten  lunar 
months,  or  forty  weeks. 

To  avoid  any  question  which  might  arise  in  cases  of  second  mar- 
riage by  the  widow  soon  after  the  death  of  the  husband,  it  was  a 
rule  of  the  civil  law  that  she  should  be  prohibited  from  marrying 
infra  annum  luctusy  within  the  year  of  momning,  which,  accord- 
ing to  the  ancient  Koman  calendar,  was  ten  months,  and  it  is  said 
that  the  same  rule  was  adopted  by  the  Saxons  and  Danes,  except  that 
the  year  was  twelve  months ;  but  no  such  practice  prevails  at  the 
present,  either  in  this  country  or  in  England. 

§  162.  The  legal  incidents  of  illegitimacy  relate  principally  to 
succession  or  inheritance,  and  as  these  have  no  peculiar  connection 
with  the  subject  of  infancy,  it  is  not  necessary  to  pursue  the  ques- 
tion here.  It  may  be  said  in  passing,  however,  that  a  bastard  is 
held  to  be  nullius  jiUuSy  and  independent  of  express  statute  pro- 
vision, he  cannot  take  real  or  personal  estate  as  the  heir  of  either 
parent,  nor  has  he  even  the  name  of  the  father  or  mother,  but  may 
assume  it  or  any  other  name,  and  is  known  in  law  only  by  his 
assumed  or  reputed  name.  But  there  are  a  few  features  which 
distinguish  the  bastard  infant  from  legitimate  infants,  which  it  is 
proper  to  notice.  Thus,  the  guardian  in  socage^  in  the  case  of  a 
bastard  eigns  and  mulier  puisne^  may  enter  in  behalf  of  the  mvlievy 
and  such  entry  is  good  to  prevent  a  descent.    {Co,  Zitt.  245  a.) 

A  bastard  in  ventre  sa  mere  cannot  take  under  a  bequest  to  all 
the  natural  children  of  a  certain  specified  person,  for  the  reason  that 
a  bastard's  reputation  begins  with  its  birth.  {Melton  v.  Dnke  of 
Devonshire^  1  P.  Wms.  H.  529.)  A  bastard,  says  Lord  Coke, 
cannot  take  but  after  he  hath  gained  a  name  by  reputation ;  he 
can  have  no  remainder  limited  before  he  be  bom.  {Co,  Zitt,  3,  6.) 
But  Sir  W.  Grant  thought  that  if  a  legacy  was  given  to  a  natural 
child,  of  which  a  particular  woman  was  endente^  without  reference 
to  any  person  as  the  father,  there  would  be  no  uncertainty  in  the 
bequest,  and  it  would  probably  be  held  valid.  {Earle  v.  WiUon, 
17  Ves.  H.  528,  532.)  And  in  a  subsequent  case,  where  a  testator 
had  given  an  annuity  for  the  education  of  the  child  of  which  a  cer- 
tain specified  female  was  then  pregnant,  Lord  Elden  decided  that 
the  bequest  was  good ;  and  that  it  was  possible  to  hold,  consistently 
with  the  doctrine  of  Lord  Coke,  that  if  an  illegitimate  child  in  ventre 
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9a  mere  wa/s  described  bo  as  to  ascertain  the  objects  intended  to  be 
pointed  out,  it  might  take  under  that  description.  {Gordon  v.  Gor- 
darif  1  Meriv.  JR,  141.) 

The  rights  of  an  illegitimate  child,  with  respect  to  inheriting 
property,  and  the  distribution  of  his  own  property,  in  case  of 
intestacy,  are  generally  declared  by  statute,  and  there  is  but  very 
little  that  is  peculiar  to  such  a  child  while  an  infant.  Enough 
therefore,  perhaps,  has  been  said  upon  this  branch  of  the  subject. 


CHAPTER  XV. 

QUARDIANSHIP    OF     INFANTS  —  DIFFERENT     KINDS     OF     GUABDIANS 

GUABDIANS,  HOW  CONSTTrUTED  OB  APPOINTED  —  POWERS  AND 
DUTIES  OF  GUARDIANS  —  REMEDIES  AGAINST  GUARDIANS  —  JURIS- 
DICTION OF  00UBT8  OVER  GUARDIANS  —  AOOOUNTS  BT  GUARDIANS^ 
AND  THEIR  OOHPENSATION. 

§  163.  A  GUARDIAN  is  a  person  who  by  law  has  the  custody  of 
the  person  and  estate  of  an  infant,  and  the  person  who  is  under  the 
care  of  a  guardian  is  called  a  ward.  The  guardian  in  this  country 
and  in  England,  performs  the  office  both  of  the  tutor  and  curator 
of  the  Soman  laws,  the  former  of  which  had  the  charge  of  the 
maintenance  and  education  of  the  minor,  and  the  latter  the  care  of 
his  fortune.  The  office  was  frequently  united  in  the  civil  law,  as 
it  always  is  in  our  law  with  respect  to  minors. 

The  relation  of  guardian  and  ward  bears  a  very  near  resemblance 
to  that  of  parent  and  child,  the  guardian  being  a  temporary  parent, 
continuing  the  relation  during  the  minority  of  the  child. 

There  are  two  kinds  of  guardianship ;  one  by  the  common  law, 
and  the  other  by  statute.     (2  Kerdh  Com,  218.) 

Guardianship  at  common  law  has  fallen  into  comparative  disuse 
in  this  country,  although  many  of  the  principles  which  entered  into 
that  relation,  are  adopted  in  guardianship  by  statute.  It  is  well, 
therefore,  to  consider  briefly  the  different  kinds  of  guardians  known 
to  the  common  law,  as  well  as  those  recognized  by  statute.  There 
were  four  kinds  of  guardians  at  common  law,  viz. :  guardian  in 
chivalry,  guardian  in  socage,  guardian  by  nature,  and  guardian  by 
nurture. 

§  164.  Guardianship  in  chivalry  arose  out  of  the  feudal  practice 
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of  bestowing  land  in  consideration  of  military  service,  and  took 
place  only  when  lands  came  to  an  infant  by  descent,  which  were 
held  by  knight  service.  It  was  natural  that  when  military  service 
was  suspended  on  account  of  the  infancy  of  the  tenant,  the  lord 
should  resume  the  fee  which  had  originally  moved  from  himself, 
until  the  heir  male  became  capable  of  wearing  heavy  armor  and 
doing  knight  service,  or  the  heir  female  of  having  a  husband  who 
could  perform  the  service  for  her.  The  infant,  on  the  other  hand, 
whose  inheritance  the  lord  enjoyed,  had  an  obvious  claim  upon  him 
for  education  and  protection,  and  he  was  interested  in  training  up 
his  male  vassals  to  arms,  and  in  preventing  his  female  tenants  from 
marrying  his  enemies.  A  system  of  guardianship  based  upon  these 
principles,  existed  among  the  Normans,  and  was  introduced  into 
England  after  the  conquest  {Cokeys  Ccfpif holder^  §  22.  Me P her- 
Bon  on  Inf.  2.) 

The  lord^s  interest  in  controlling  the  marriage  of  his  female 
wards  led  to  his  exacting  a  price  for  his  consent,  and  at  length  it 
became  customary  to  sell  the  marriage  of  wards  of  both  sexes. 
(2  Black.  Com.  70.) 

If  the  king  conferred  knighthood  upon  an  infant  ward  in  chiv- 
alry, which  might  be  as  soon  as  he  was  baptized,  this  amounted 
to  a  judgment  that  he  was  able  to  do  knight's  service,  and  his 
body  was  immediately  out  of  ward,  but  his  land  remained  in 
ward  till  he  reached  twenty-one.  {^Svr  Drue  Druri^B  case,  6 
Cokeys  R.  74.) 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or  the  heir 
female  to  that  of  sixteen,  they  might  sue  out  their  livery  or  ouster- 
lemain,  that  is  the  delivery  of  their  lands  out  of  their  guardian's 
hands.  For  this  they  were  obliged  to  pay  a  fine,  namely,  half  a 
year's  profits  of  the  land,  though  Blackstone  says  tliis  was  expressly 
contrary  to  magna  charter.    (2  Black.  Com.  68.) 

When  the  heir  thus  came  of  full  age,  provided  he  held  a  knight's 
fee  in  capita  under  the  crown,  he  was  to  receive  tlie  order  of 
knighthood,  and  might  be  compelled  to  take  it  upon  him,  or  else 
pay  a  fine  to  the  king.  For  in  those  heroical  times  no  person  was 
qualified  for  deeds  of  arms  and  chivalry  who  had  not  received  this 
order,  which  was  conferred  with  much  preparation  and  solenmity. 
(2  Black.  Com.  69.) 

Guardianship  in  chivalry  might  be  forfeited  by  disparagement, 
waste,  alienation,  outlawry  or  attainder.    There  were  various  and 
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peculiar  qualities,  fruits  and  consequences  of  tenure  by  knight's 
service,  and  many  interesting  incidents  connected  with  this  species 
of  guardianship ;  but  as  the  military  part  of  the  feudal  constitution 
of  England  has  been  done  away  by  statute,  and  as  guardianship  in 
chivalry  was  never  known  in  the  United  States,  nothing  further 
need  be  said  upon  the  subject. 

§  165.  Guardianship  in  socage  arises  only  when  the  infant  has 
land  by  descent,  and  is  very  different  from  guardianship  as  an 
incident  to  knight  service.  {QiMdrmg  v.  Dtnons,  2  Mod.  R,  176.) 
It  takes  place  when  socage  lands  descend  to  the  infant  while  under 
fourteen  years  of  age,  and  ceases  when  the.  infant  arrives  at  the 
age  of  fourteen  years,  unless  no  other  guardian  is  appointed  for 
him.  The  age  of  the  tenant  was  originally  fixed  at  fifteen,  with 
reference  to  his  fitness  for  agricultural  employment,  but  fourteen 
has  for  many  centuries  been  regarded  as  his  full  age.  {MoPhermn 
on  Inf.  19.)  The  gnardian  in  socage  is  only  appointed  in  the  case 
of  a  legal  estate,  for  otherwise  difficulty  might  arise  with  respect  to 
the  obligations  incident  to  the  tenure.  ( Tide  Rw  v.  ToddvngUm^ 
1  Barnwell  &  Alderaon^a  R.  560.) 

The  guardian  in  socage  is  guardian  of  the  person  of  the  ward  ss 
well  as  of  his  estate,  and  he  cannot  assign  his  guardianship.  The 
guardian  must  be  a  'person  to  whom  the  inheritance  by  no  pos* 
sibility  can  descend;  as,  when  the  estate  descended  from  the 
father,  in  this  case  his  uncle  by  the  mother's  side  cannot  possi- 
bly inherit  the  estate,  and  therefore  he  would  be  the  guardian. 
For  the  law  recognized  in  such  cases  judges  it  improper  to  trust 
the  person  of  an  infant  in  his  hands,  who  may  by  possibility 
become  heir  to  him,  that  there  may  be  no  temptation,  nor  even 
suspicion  of  temptation,  for  him  to  abuse  his  trust  (1  Black. 
Com.  461.) 

Lord  Chancellor  Macclesfield  vehemently  condemned  the  rule 
that  the  next  of  kin,  to  whom  the  land  cannot  descend,  is  to  be 
the  gnardian  in  socage,  and  declared  that  '^  it  is  not  grounded  upon 
reason,  but  prevailed  in  barbarous  times,  before  the  nation  was 
civilized."    {Dormer's  caeey  2  P.  Wms.  R.  262.) 

If  the  infant  has  lands  by  descent  both  ex  parte  patema  and  ex 
parie  vnatema^  then  the  next  of  kin  on  each  side  will  respectively 
be  guardians  by  socage  of  these  lands ;  and  of  these  two  claimants, 
the  first  occupant  wiU  retain  the  custody  of  the  infant's  person. 
(1  Black.  Com.  462,  noU  6.) 
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At  the  age  of  fourteen,  the  ward  may  oust  the  goardian  and 
call  him  to,  account  for  the  rents  and  profits  of  the  estate,  for  at 
that  age  the  law  supposes  him  capable  of  choosing  a  guardian  for 
himself. 

Marriage,  or  the  valor  maritagU,  was  never  in  socage  tenure  any 
perquisite  or  advantage  to  the  guardian,  but  rather  the  reverse. 
In  this,  and  in  many  other  respects,  the  socage  tenures  had  much 
the  advantage  over  the  military  ones. 

If  the  guardian  in  socage  dies  before  the  ward  has  completed  his 
fourteenth  year,  the  wardship  does  not  go  to  the  executors,  like 
wardship  in  chivalry,  because  it  only  exists  for  the  benefit  of  the 
heir;  but  it  devolves  upon  the  next  friend  to  whom  the  inher- 
itance cannot  descend.  And  the  same  is  the  rule  when  the 
guardian  becomes  incapable.  {McPherson  on  Inf,  25.)  The  guard- 
ian in  socage  must  take  possession  of  the  person  of  the  heir, 
and  of  the  lands  and  tenements  which  he  had  by  descent,  to  keep 
the  rents  and  profits  for  the  heir  until  the  latter  reaches  the  age 
of  fourteen,  to  keep  his  evidence  of  title  safely,  and  to  bring  him 
up  well. 

There  are  many  other  suggestions  which  might  be  made  with 
respect  to  guardianship  in  socage,  but  perhaps  enough  has  been 
said,  from  the  fact  that  this  species  of  guardianship  has  become 
nearly  or  quite  obsolete  in  this  country,  and  therefore  no  particular 
interest  is  felt  in  the  subject.  This  description  of  guardianship  was 
never  very  common  in  the  United  States,  and  in  those  states  where 
it  was  ever  adopted  it  has  now  fallen  into  disuse.  It  is  difficult  to 
conceive  how  this  species  of  guardianship  can  exist  in  this  country, 
for  the  reason  that  none  can  be  guardian  except  the  next  of  kin, 
who  cannot  possibly  inherit  the  estate,  and  such  an  instance  can 
hardly  occur  under  the  laws  of  inheritance  prevailing  in  the  United 
States.  (2  Kenfs  Com.  223.  Firfe  aim  Combs  v.  Jackson,  2  Wend. 
H.  153.)  In  some  instances,  however,  the  rights,  forms  and  duties 
of  a  guardian  in  socage,  are  conferred  and  imposed  upon  a  species 
of  guardian  created  by  statute.  (  Vide  Fonda  v.  Ywn  Home^  15 
Wend.  R.  631.) 

§  166.  Guardianship  by  nature  extends  only  to  the  person,  and 
the  subject  of  it  only  the  heir  apparent,  and  not  the  other  chil- 
dren. Under  the  old  law,  a  guardian  by  nature  was  entitled  to 
the  custody  of  his  ward's  person,  up  to  the  age  of  twenty-one,  and 
could  sell  the  marriage  of  his  ward  for  his  own  benefit ;  but  he 
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conld  not  assign  tlie  custody  and  marridye^  that  is  the  right  oi 
marrying  the  ward,  for  this  right  was  inseparable  from  the  person 
of  the  guardian ;  nor  could  he,  like  the  lord  in  chivalry,  compel 
the  ward  to  marry  by  exacting  penalties  for  refusal.  The  wardship, 
therefore,  was  not  a  chattel  in  the  guardian,  and  it  was  not  forfeited 
by  his  outlawry,  nor  transmissible  to  his  executors.  (  Vide  EngU- 
fieWs  oase^  7  CoIce*s  H.  13  h.  Calvin^s  casey  Bro.  Garde,  6.) 
The  guardian  by  nature  is  the  father,  and  in  case  of  the  decease  of 
tlie  father,  then  the  mother,  and  on  her  death  the  next  of  kin. 
(Co.  Liu.  88.  Jackson  v.  ComhSy  7  Cow.  R.  36.  Combs  v.  Ja^Hc- 
BoUy  2  Wend.  R.  153.  Eldridge  v.  LippincoUy  Cox's  [iT.  e/.]  R. 
397.  Field  v.  Law,  2  Root^s  R.  320.  May  v.  Calder,  2  Mass.  R. 
55.  Futo  V.  Brown,  4  Mass  R.  675.  Smith  v.  Williamson,  1 
Ilarr.  cfe  Johns.  [Md.']  R.  147.  Corrie^s  case,  2  Blondes  Ch.  R. 
488.)  The  mother  of  an  illegitimate  child  is  its  natural  guardian. 
[People  V.  I/mdt,  2  Johns.  R.  375.  Somerset  v.  Dighton^  12  Mass. 
R.  383.  Wright  v.  Wright,  2  ib.  109.  DaUon  v.  State,  6  Black. 
[Ind.]  R.  357.    Ex  parte  Knee,  4  Bos.  &  Put.  R.  149.) 

Guardianship  by  nature  is  quite  different  from  the  parental 
power.  The  first  is  instituted  in  favor  of  the  infant,  and  is  regarded 
as  a  burden,  while  the  latter  is  a  right,  and  is  in  favor  of  the  fathei 
and  mother.  A  guardian  by  nature  has  no  control  over  the  real 
or  personal  estate  of  his  infant  children.  {Combs  v.  Jackson,  supra^ 
Hyde  v.  Stone,  7  Wend.  R.  354.  Fonda  v.  Van  Home,  Ih  ib. 
631.  Gerret  v.  Talmadge,  1  Johns.  Gh.  R.  3.  Ib.  561.  Kline  v. 
Beebe,  6  Canai.  R.  444.  Miles  v.  Kaigler,  10  Yerg.  R.  10.) 
A  guardian  in  socage  may  sue  for  claims  concerning  the  real 
estate  of  his  ward,  but  he  cannot  sue  to  recover  the  personal  prop- 
erty of  euch  ward.  And  a  guardian  by  nature,  except  in  some  cases 
where  the  statute  has  conferred  upon  him  additional  rights,  extend 
only  to  the  person,  and  does  not  extend  to  the  personal  estate  of  the 
ward.  {Hyde  v.  Stone,  supra.  Thomas  v.  Bennett,  56  Barb.  197, 
198.)  The  authorities  uniformly  hold  that  a  guardian  by  nature 
has  no  control  over  the  property,  real  or  personal,  of  the  child. 
Neither  has  such  guardian  any.  right,  bjs  guardian  by  nature,  to 
receive  the  rents  and  profits  of  the  infant's  lands.  {Jackson  v. 
Coombs^  supra.  Coombs  v.  Jackson,  supra.)  Nor  has  he  power 
to  lease  the  lands  of  the  infant,  nor  to  receive  a  legacy  due  him. 
[May  V.  Colder,  2  Mass.  R.  55.  Miles  v.  Boyden,  3  Pick.  R. 
213.     Gerret  v.  Talmadge,  supra.    Anderson  v.  Darby,  1  NoU. 
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dk  JUcCorcPs  R.  369.     Rosa  v.  CbJJ,  9  Terg.  R.  463.    Dayley 
V.  Talferry,  1  P.  Wms.  R.  285.) 

The  power  of  the  guardian  over  the  person  of  the  child  ceases  at 
twenty-one,  and  in  some  of  the  states  at  eighteen  over  females ; 
and  chancery  will  deprive  him  of  his  authority  at  any  time,  if  his 
character  render  him  unsuitable.  ( WiUesby  v.  Willet/)}/^  1  Daw, 
N.  S.  152.  2  Bligh.  N.  S.  124.  WiOesby  v.  Duke  of  Beaufort, 
2  Rues.  R.  1,  20,  21.) 

It  has  been  held  that  fixed  habits  of  intemperance  furnish  suffi- 
cient cause  for  the  removal  of  a  guardian  by  nature.  Such  a  person 
is  himself  a  proper  subject  of  guardianship,  and  of  course  is  not  fit 
to  have  the  control  of  the  persons  of  others.  (  Vide  KetUetas  v. 
Gardner^  1  Paige^a  R.  488.  Cowlea  v.  CowleSy  3  CHZm.  R.  435. 
DeMannviUe  v.  DeMannviUe,  10  Ves.  Jr.  52.  Whitfield  v.  Hales, 
12  ih,  492.  Ea  parte  Mountford,  15  tS.  445.  2  Story  Eq.  Jur. 
§  341.  Duke  of  Beaufort  v.  Berty,  1  P.  Wme.  R.  703.  SJieUy  r. 
Wes^rook^  Jacob'* a  R.  266.  Zyona  v.  Blenkin,  Ih.  245.  Roach 
V.  Gowariy  1  Dick.  R.  88.  Zord  Shipbrook  v.  Zord  Hinchinr 
brook,  2  a,  547.  Creme  v.  Hunter,  2  Coo? a  R.  242.  BaU  v.  BaU, 
2  Simona'  R.  35.) 

§  167.  Guardianship  by  nurture  occurs  only  when  the  infant  has 
no  other  guardian,  and  belongs  exclusively  to  the  parents ;  first  to 
the  father,  and  then  to  the  mother.  This  soecies  of  guardianship 
is  also  confined  to  the  government  and  education  of  the  infant,  and 
is  determined,  in  both  males  and  females,  at  the  age  of  fourteen 
years.     {Bvng.  on  Inf  159.) 

The  guardian  may  deliver  the  infant  to  another  person  for  instruo- 
tion,  and  may  take  him  back  whenever  he  pleases.  If  he  grants  over 
the  custody  of  the  infant,  the  grant  is  binding  upon  the  guardian, 
though  the  infant  may  choose  whether  he  will  stay  with  the 
person  to  whom  he  has  been  granted,  or  not.  If  the  guardian 
discharges  the  infant  out  of  his  house,  and  the  latter  binds  him- 
self apprentice,  the  guardian  cannot  retake  him.  {McPheraon  on 
Inf  60.) 

The  guardian  has  nothing  to  do  with  the  property  of  the 
mfant.  In  all  dealings  with  the  infant's  property,  the  guardian 
for  nurture  is  very  much  on  the  same  footing  as  a  stranger. 
(5ao.  Abr.  at,  Chw/rdiam,,  Q,     Roaa  v.  CdUb,  9   Yerg,  R.  463.) 

If  a  father,  guardian  for  nurture,  occupies  the  lands  of  his  son, 
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he  is  regarded  as  a  tenant  at  wilL  A  guardian  by  nurture  can  only 
make  a  lease  at  will  of  the  infant's  land.  If  he  makes  a  lease  by 
indenture  to  one  being  in  under  the  title  of  the  infant,  rendering 
rent  to  himself,  which  is  paid  accordingly,  this  is  not  a  disseisin 
to  the  infant.  {McPheraon  on  Inf.  60.)  The  subjects  of  this 
species  of  guardianship,  at  common  law,  are  the  younger  child- 
ren, who  are  not  heirs  apparent.  It  is  manifest,  therefore,  that 
there  can  be  no  room  for  guardianship  by  nurture  in  this  country, 
because,  by  our  laws  of  inheritance,  all  the  children  are  heirs ;  so 
it  may  be  said  that  this  species  of  guardianship  here  has  become 
obsolete. 

§  168.  With  respect  to  the  guardianship  of  the  father,  it  may  be 
safely  asserted  that  there  is  a  right  inherent  in  the  parent,  recog- 
nized by  positive  law,  and  in  no  degree  dependent  on  the  discretion 
of  chancellors  or  judges,  to  act  as  guardian  of  all  his  children,  not 
enly  during  the  time  of  guardianship  for  nurture,  but  till  the  age  of 
twenty-one. 

In  one  case,  the  Lord  Chancellor  of  England  said  that  '^  the  father 
is  entitled  to  the  custody  of  his  own  children  during  their  infancy, 
not  only  as  guardian  by  nurture,  but  by  nature."  {Ex  parte  Hop- 
kins,  3  P,  Wms.  R.  480.)  And,  in  another  case.  Lord  Hardwicke 
calls  the  father  'Hhe  natural  guardian  of  the  sons  during  their 
minority."  {StUemcm  v.  Ashdom,  2  Atk,  R,  480.)  And,  in  still 
another  case.  Lord  Eldon  says  that  ^^  the  law  makes  the  father  the 
guardian  of  his  children  by  nature  and  by  nurture ; "  and,  in  the 
same  case.  Lord  Bedesdale  said  that  ^'  the  father  is  intrusted  wit^ 
the  care  of  his  children,  because  it  is  supposed  that  he  would  best 
execute  the  trust."  (  WaUsley  v.  The  Duke  of  Beatifort,  2  Rusa. 
R,  21.)  In  the  case  of  an  infant  of  the  age  of  eighteen.  Lord  Eldon 
sajB  that  ^'  a  guardian  cannot  be  appointed  during  the  father's  life, 
although,  in  certain  cases,  a  person  may  be  nominated  to  act  as 
guardian  ;  nor  does  the  court  of  chancery  ever  take  upon  it  to 
appoint  the  father  guardian."  {Ex  parte  Mountfort,  15  Veaey^s 
R.  447.) 

Blackstone  says  that  when  "a  fatherless  child  has  no  other 
guardian,  the  court  of  chancery  has  a  right  to  appoint  one."  (8 
Bhuik,  Com.  427.)  And,  again,  he  says,  that  the  father,  and  in 
some  cases  the  mother,  is  the  guardian  by  nature  of  the  child,  "  for 
if  an  estate  be  left  to  an  infant,  the  father  is  by  common  law  the 
guardian,  and  must  account  to  his  child  for  the  profits."    (/&.  461.). 
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He  Bays,  again,  that  ^^  there  are  also  guardianB  for  nurture,  which 
are,  of  course,  the  father  or  mother,  till  the  infant  attains  the  age 
of  fourteen  jears ;  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  infant's 
personal  estate,  and  to  provide  for  his  maintenance  and  education.'^ 
(/&.)  The  intimation,  however,  that  the  father,  as  guardian  by 
nature,  has  any  control  by  law  over  the  estate  of  his  infant  child, 
must  be  taken  with  qualifications.  (  Vide  ante^  %  166.)  Blackstone 
elsewhere  sa^s,  that  the  power  of  a  parent  over  the  child  is  suffi- 
cient to  keep  him  in  order  and  obedience.  '^  He  may  lawfully 
correct  his  child,  being  under  age,  in  a  reasonable  manner,  for  this 
is  for  the  benefit  of  his  education."  (1  Blaoh.  Com.  452.)  And 
again,  ^^the  legal  power  of  a  father  —  for  a  mother,  as  s^^chj  is 
entitled  to  no  power,  but  only  to  reverence  and  respect  —  the  power 
of  a  father,  I  say,  over  the  persons  of  his  children  ceases  at  the 
age  of  twenty-one,  for  they  are  then  enfranchised  by  arriving  at 
years  of  discretion,  or  that  point  which  the  law  lias  established,  as 
some  must  necessarily  be  established,  when  the  empire  of  the  father 
or  other  guardian  gives  place  to  the  empire  of  reason.  '  Yet,  till 
that  age  arrives,  this  empire  of  the  father  continues  even  after  his 
death,  for  he  may  by  his  will  appoint  a  guardian  for  his  children. 
He  may  also  delegate  part  of  his  parental  authority,  during  his  life, 
to  the  tutor  or  schoolmaster  of  his  child,  who  is  then  in  loco  parentisy 
and  has  such  a  portion  of  the  power  of  the  parent  committed  to  his 
chai^,  viz. ,  that  of  restraint  and  correction,  as  may  be  necessary 
to  answer  the  purposes  for  which  he  is  employed."  {lb.  163.)  In 
regard  to  this  delegated  power,  however,  it  should  be  stated,  that 
it  must  be  temperately  exercised,  and  no  schoolmaster  should 
feel  himself  at  liberty  to  administer  chastisement  co-eztensively 
with  the  parent,  howsoever  the  infant  delinquent  may  appear  to 
deserve  it. 

Concerning  property,  Judge  Blackstone  says :  "  A  father  has  no 
other  power  over  his  son's  estate  than  as  his  trustee  or  guardian,  for 
though  he  may  receive  the  profits  during  the  child's  minority,  yet 
he  must  account  for  them  when  he  comes  of  age.  He  may  indeed 
have  the  benefit  of  his  children's  labor  while  they  live  with  him, 
and  are  maintained  by  him ;  but  this  is  no  more  than  he  is  entitled 
to  from  his  apprentices  or  servants."  (1  Black.  Com.  453.)  So 
much  for  the  difEerent  kinds  of  guardians  at  common  law,  some  of 
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which  have  become  obsolete,  and  others  have  been  superseded  by 
gnardians  created  bj  statute. 

§  169.  Guardians  by  statute  are  those  which  are  created  by  statute, 
or  recognized  by  legislative  enactment.  There  are  of  this  species 
of  guardianship,  four  kinds :  gnardians  testamentary  or  by  deed, 
gnardians  appointed  by  the  courts,  guardians  ad  litem^  and  special 
gnardians.  These  statutory  guardians  are  really,  at  present,  the  only 
ones  practically  known  in  this  country,  although  they  contain  many 
of  the  principles  which  determined  the  rights  and  duties  of  guardians 
at  common  law ;  and  in  some  of  the  states  guardianship  in  socage 
is,  in  some  respects  recognized  by  statute.  Thus,  in  the  State  of 
Xew  York,  when  an  estate  in  land  becomes  vested  in  an  infant,  the 
gaaidianship  of  such  infant,  with  the  rights,  powers  and  duties  of  a 
gnardian  in  socage,  belongs  by  statute,  to  the  father  of  the  infant ; 
and  if  there  be  no  father,  to  the  mother ;  and  if  there  be  neither 
father  nor  mother,  then  to  the  nearest  and  eldest  relative  of  full 
age,  not  being  under  any  legal  incapacity ;  and,  as  between  relations 
of  the  same  degree  of  consanguinity,  males  are  preferred.  To  this 
gnardian,  all  statutory  provisions  that  are  or  may  be  in  force  relative 
to  guardians  in  socage,  are  deemed  to  apply,  though  the  rights  and 
authority  of  every  such  guardian  are  superseded,  in  all  cases  where 
a  testamentary  or  other  gnardian  has  been  duly  appointed.  (1  R.  8. 
TpaH  2,  ek.  1,  Hi.  1.  wrt.  1,  §§5^7.  1  Stat,  at  Large,  666,  667.) 
Except  for  the  provisions  of  this  statute,  a  father  could  not  be 
gnardian  in  socage  to  his  child^  for  the  reason  that  by  the  laws  of 
descent  recognized  in  the  United  States,  and  especially  in  New 
York,  the  inheritance  of  the  child  may  descend  to  the  father,  while 
by  the  common  law,  gnardian  in  socage  is  forbidden  to  any  one  to 
whom  the  inheritance  may  by  any  possibility  descend.  {Vide 
Fonda  v.  Van,  Home,  15  Wend.  H.  631 ;  and  arUe,  §  165.)  Under 
the  statute,  it  is  held,  that  when  the  owner  of  land  dies,  leaving 
a  widow  and  infant  heirs,  the  widow  becomes  vested  with  the  pow- 
ers of  a  gnardian  in  socage,  and  as  such  is  authorized  and  required 
to  take  the  rents  and  profits  of  the  land  for  the  benefit  of  the  heirs ; 
and  the  legal  intendment  seems  to  be,  that  from  the  time  of  her 
hnsband's  death,  she  occupies  the  land  as  guardian  in  socage.  {Syl- 
vester V.  Salston,  81  Barb.  H.  286.  Vide  also  Mnereon  v.  Spicer, 
55  Barb.  R.  428.  S.  C.  38  How.  Pr.  R.  114.)  Many  of  the 
principles  of  guardianship  at  common  law  have  been  incorporated 
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into  gaardianship  by  statute,  or  those  created  by  judicial  or  testa- 
mentaiy  appointment. 

§  170.  A  testamentary  guardian  is  one  appointed  by  the  last  will 
and  testament  of  the  father,  and,  in  some  states,  of  the  mother,  of 
the  child.  In  regard  to  this  species  of  guardianship,  it  is  generally 
understood  tha't  it  could  never  exist  except  it  was  provided  for  by 
statute,  although  there  is  some  reason  to  think,  that  when  there  was 
no  other  guardian  marked  out  by  law,  testamentary  dispositions  of 
the  guardianship  of  children  were  not  unknown,  even  before 
the  enactment  of  any  statute  upon  the  subject.  {Vide  Co. 
Liu.  87,  b,  Ano9)ymoiuty  3  Salk.  H.  176.  £a  parte  Ilckester^ 
7  Ye%.  R.  870  ) 

The  first  statute  which  authorized  the  appointment  of  a  guardian 
by  will,  was  passed  about  two  centuries  ago  in  England,  and  the 
provisions  of  this  statute  have  been  generally  adopted  in  this  country, 
with  the  exception  perhaps  of  some  of  the  New  England  States, 
and  the  same  powers  are  given  to  the  guardian  that  he  possesses 
under  the  English  statute. 

By  the  English  statute  referred  to,  it  was  made  lawful  for  the 
father,  whether  of  full  age  or  a  minor,  of  any  child  or  children 
under  the  age  of  twenty-one  years,  whether  born  at  the  time  of  his 
death,  or  at  the  time  in  ventre  8a  mere^  by  his  deed  or  last  will  and 
testament  in  writing,  properly  witnessed,  to  dispose  of  the  custody 
or  tuition  of  such  child  or  children,  for  and  during  his  or  their 
minority,  or  any  lesser  time,  to  any  person  or  persons  in  possession 
or  remainder,  other  than  Papist  recusants  (12  Car.  2,  ch.  24) ;  and 
the  law  of  England  is  substantially  the  same  at  the  present  time. 
By  this  law  the  right  to  appoint  a  testamentary  guardian  is  limited 
to  the  father,  but  by  the  statutes  of  several  of  the  American  States, 
the  right,  under  certain  conditions,  may  be  exercised  by  the  mother. 
For  example,  by  the  statute  of  the  State  of  New  York,  every  father, 
whether  of  full  age  or  a  minor,  of  a  child  likely  to  be  bom,  or  of 
any  living  child  under  the  age  of  twenty-one  years  and  unmarried, 
may,  by  deed  or  last  will  and  testament  duly  executed,  or  in  case 
such  father  shall  be  deceased  and  shall  not  have  exercised  his  said 
right  of  appointment,  then  the  mother,  whether  of  full  age  or  a 
minor,  of  every  such  child,  may  by  deed  or  last  will  duly  executed, 
dispose  of  the  custody  and  tuition  of  such  child  during  its  minority, 
or  for  any  less  time  to  any  person  or  persons  in  possession  or 
remainder.    (2  R.  S.  part  2,  ch.  8,  tit.  3,  §  1.    2  Stat,  at  Large^  156, 
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as  amended  hy  Laws  of  1871,  oA.  32.  And  vide  The  People  v. 
Kearney^  19  How.  Pr.  R.  493.)  The  power  of  a  parent  to  make  a 
testamentary  disposition  of  the  guardianship  of  his  children,  is 
derived  exclusively  from  the  statute,  and  the  validity  of  such 
disposition  wiU  depend  upon  its  conformity  to  the  provisions 
of  such  statute.  {Thompson  v.  Thompson^  55  How,  Pr.  li, 
494,499,511.) 

In  the  State  of  Tennessee  a  mother  has  no  power  to  appoint  a 
testamentary  guardian  for  her  children.  {Er  pa^te  Bdly  2  Term, 
C%.  R,  327.)  While  in  Texas,  the  surviving  parent  is  regarded  as 
the  natural  guardian  of  a  minor  child,  and  is  the  only  one  that  can 
by  will  dispose  of  the  guardianship  of  the  child.  {McKirmey  v. 
Ndblej  37  Tex,  R.  731.)  And  in  most  or  all  of  the  States  testa- 
mentary guardianship  is  provided  for  by  statute,  and  in  the  absence 
of  such  statutory  provisions,  the  power  to  appoint  a  guardian  by 
will  is  not  recognized.  In  some  cases  if  the  testamentary  guardian 
does  not  qualify  within  a  certain  time  after  the  will  is  admitted  to 
probate,  he  is  deemed  to  have  renounced  the  appointment.  ( Vide 
N,  T.  Code  Cvo,  Pro.  §  2852.) 

§  170.  The  powers  of  a  testamentary  guardian  depend  entirely 
upon  the  particular  terms  of  the  will  from  which  he  derives  his 
authority.  Under  the  English  statute,  it  has  been  decided  that  if 
a  father  devise  his  land  to  a  person  during  the  minority  of  his  son 
and  heir,  in  trust  for  his  heir,  and  for  his  maintenance  and  edncar 
tion  until  he  comes  of  age,  the  custody  of  the  child  is  not  devised 
within  the  statute.  {Bedell  v.  Constable^  VoAigh.  R,  177,  184.) 
And,  further,  if  a  man  devise  the  custody  of  his  heir  apparent  to 
another,  and  mentions  no  time,  either  '^  during  his  minority  "  or 
for  any  other  time,  that  this  is  a  good  devise  of  the  custody  within 
the  act,  if  the  heir  be  under  fourteen  at  the  death  of  the  father, 
because  by  the  devise  the  modus  Tuibendi  oustodiam  is  changed 
only  as  to  the  person,  and  left  the  same  as  it  was  as  to  time ;  but 
if  the  heir  be  above  fourteen  at  the  father's  death,  then  the  devise 
of  the  custody  is  merely  void  for  the  uncertainty ;  for  the  act  did 
intend  that  every  heir  should  be  in  custody  till  one  and  twenty ; 
non  ut  tamden^  sed  ne  ditUms ;  therefore  he  shall  be  in  this  cus- 
tody but  so  long  as  the  father  appoints,  and  if  he  appoint  no  time, 
there  is  no  custody.    (/J.) 

Ordinarily,  the  guardianship  continues  until  the  ward  is  of  full 
age.    In  case  of  a  female,  the  English  authorities  do  not  agree 


946  LAW  OF  ISFAKCT. 

whether  the  marriage  of  the  testamentary  ward  will  determine  the 
guardianship  before  she  acquires  her  full  age  or  not.  The  better 
opinion,  however,  seems  to  be,  that  if  the  will  is^explicit  as  to  the 
duration  of  the  trust,  the  guardianship  will  not  be  terminated  bj 
the  marriage  of  the  female  before  she  is  of  age,  against  the  pro- 
visions of  the  wiU.  The  English  statute  substantially  declares  that 
the  guardianship  shall  continue  till  twenty-one,  if  so  prescribed 
by  the  father,  and  it  was  held  in  one  case  that  the  guardian- 
ship would  not  be  determined  sooner,  even  by  the  marriage  of  tlie 
infant.  {Mendes  v.  MendeSj  3  Atk.  H.  625.)  Lord  Hardwicke 
held,  in  a  case  before  him,  that  the  marriage  of  a  daughter  deter- 
mined the  testamentary  guardianship.  {Mendes  v.  M&ndeSj  1  Vea. 
Sen.  a.  89.)  But  in  a  subsequent  case,  the  same  lord  high  chan- 
cellor intimated  that  the  marriage  would  not,  of  itself,  determine  a 
guardianship,  though  the  court  would  never  appoint  a  guardian  to 
a  married  female  infant.  {Hooch  v.  Gaaxm^  1  Ve%,  Sen.  J2.  160.) 
It  would  seem  now,  however,  in  England,  to  be  quite  of  course  to 
appoint  a  new  guardian  for  the  female  ward  on  her  marriage. 
{Anonymoiutj  8  Sim.  B.  346.) 

The  question  does  not  seem  to  be  very  well  settled  in  the  United 
States.  In  one  case  in  the  late  court  of  chancery  in  the  State  of 
New  York,  the  chancellor,  upon  the  authority  of  Lord  ShafU^iry'e 
eaee^  referred  to  by  Lord  Hardwicke  in  Mendes  v.  Mendes^  stated 
that  the  marriage  of  a  daughter  determined  the  guardianship,  but 
held  that  a  ward  of  court  was  not  discharged  upon  her  marriage 
without  a  special  order.  {Matter  of  Whittaker,  4  Johns.  Gh.  R. 
878,  380.)  Mr.  McPherson,  upon  the  same  authority  of  Lord 
Hardwicke,  lays  it  down  that  testamentary  guardianship  is  not 
determined  by  the  marriage  of  a  male  ward,  but  the  guardianship 
of  females  is  determined  by  their  marriage,  and  says:  '^This, 
indeed,  is  a  necessary  consequence  of  the  rights  which  a  husband 
acquires  by  marriage,  with  regard  to  his  wife's  person  and  property.'* 
{McPherson  on  Inf.  90.)  Judge  Daly,  of  the  New  York  common 
pleas,  sitting  as  surrogate  for  the  city  and  county  of  New  York, 
referring  to  the  rule  laid  down  by  McPherson  upon  the  subject, 
said,  '^as  the  reason  he  assigns  is  a  satisfactory  one,  I  shall  treat 
the  rule  as  established."  {Matter  of  Bridles  Estate^  15  Ahh.  Pr. 
R.  12,  14.)  And  it  was  held  in  the  State  of  Tennessee  that  the 
guardianship  of  a  female  ward  ceases  upon  her  marriage  under  age. 
{Jones  V.  Ward,  10  Yerg.  R.  160.) 
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Sometimes,  by  the  statute  itself,  the  power  to  appoint  a  testa- 
mentary guardian  is  limited  to  unmarried  infants,  as  in  New  York, 
the  father,  whether  of  full  age  or  a  minor,  of  a  child  likely  to  bo 
bom,  or  of  any  living  child  under  the  age  of  twenty-one  years,  and 
unmarried^  ^^y?  ^y  ^is  deed  or  last  will,  duly  executed,  dispose  of 
the  custody  and  tuition  of  such  child,  during  its  minority,  or  for 
any  less  time,  to  any  person  or  persons  in  possession  or  remainder. 
(2  R,  8.  paH  2,  ch.  8,  Ut.  3,  §  1.  Laws  of  1871  ch.  32.)  This 
would  not  necessarily  imply  that  the  marriage  of  the  infant,  after 
the  guardianship  actually  commenced,  would  terminate  it,  and  by 
this  statute  there  is  no  distinction  made  between  males  and  females. 
The  statutes  of  England,  and  of  most  of  the  American  States,  pro- 
vide that  the  guardian  may  be  appointed  by  deed  as  well  as  by  will, 
but  it  is  quite  evident  that  the  deed  referred  to  is  only  a  testa- 
mentary instrument  in  the  form  of  a  deed,  to  operate  only  in  the 
event  of  the  father's  death.  This  construction  was  put  upon  the 
English  statute  by  Lord  Chancellor  Eldon,  and  from  the  reason  of 
the  thing,  it  must  be  correct.  {Eao  parte  Ilchester^  7  Ves.  H.  367.) 
Such  a  deed  certainly  resembles  a  will  in  some  respects,  in  that  it 
has  no  operation  during  life,  and  it  has  been  held  to  be  revocable 
at  pleasure.  {Shaftabury  v,  Hannam^  FineKa  R,  323.)  If  the 
appointment  is  by  will,  the  instrument  need  not  be  proved.  So  it 
is  asserted  by  Chancellor  Kent,  although  he  does  not  refer  to 
authorities  to  sustain  the  position.  (2  KenPa  Com.  225.)  The 
instrument,  however,  must  be  a  vyritten  will.  {Dorsey  v.  Sheppard^ 
12  GiU  <&  Johns.  [Md.l  R.  192.)  Unless  the  guardian  is  restricted 
by  the  will  or  deed,  he  takes  the  custody  and  management  of  tho 
personal  estate  of  his  ward,  and  the  profits  of  his  real  estate ;  and 
has  power  to  collect  and  receive  moneys  due  to  the  minor,  whether 
received  by  mortgage  or  otherwise,  and  to  execute  discharges  and 
receipts  therefor.  {Chapman  v.  THibiUs,  33  N.  Y.  R.  289,  290.) 
This  power  extends  not  only  to  the  lands  descended  or  left  by  the 
father,  but  to  all  the  lands  and  goods  any  way  purchased  or  acquired 
by  the  infant ;  although  a  lease  made  by  a  testamentary  guardian, 
to  last  beyond  the  minority  of  the  ward,  is  not  valid  after  the  ward 
attains  twenty-one,  and  is  at  tiiat  time  not  merely  voidable,  but 
absolutely  void.  {MoPherson  on  Inf.  92,  referring  to  Parry  v. 
Hodgson^  2  WUs.  R.  135.)  The  testamentary  guardian  cannot  assign 
or  transfer  his  trust  over  to  another,  neither  will  his  guardianship, 
upon  his  death,  go  to  his  executors  or  administrators ;  for  though  it 
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be  an  interest,  jet  it  is  an  interest  joined  with  a  trust,  which  the 
testator  might  have  thought  the  assignee  unfit  for.  But  if  two 
or  more  are  appointed  testamentary  guardians,  and  one  of  them 
dies,  the  survivor  or  survivors  will  continue  guardians,  for  from 
the  nature  of  the  appointment,  the  authority  must  be  joint  or 
several.  {MeUish  v.  DaOoata,  2  Athyn^s  R.  15.  Vaughxkris  R. 
181.  Eyre  v.  CowUeaa  of  ShafU^ywn/y  2  Peere  Wiliiams*  jB. 
102.)  And  it  seems  that  in  case  two  or  more  are  appointed, 
either  may  qualify  without  the  other,  and  without  presaming  to 
accept  or  renounce  the  guardianship.  {Kevan  v.  TTaZfor,  11  Zeigh^s 
JS.  414.    Matter  of  Reynolds,  11  Hvm!s  R.  41.) 

If  the  person  appointed  guardian  pm-suant  to  the  statute  die,  or 
refuse  to  take  upon  himself  the  guardianship,  a  guardian  may  be 
appointed  by  the  court.  So,  if  the  person  appointed  become 
lunatic  or  is  otherwise  incapacitated  to  execute  the  trust  reposed 
in  him,  or  if  he  abuses  the  trust,  the  court  may  either  totally 
remove  him  or  appoint  another,  or,  by  obliging  him  to  give  security 
to  make  good  his  deficiencies,  hinder  him  from  doing  any  thing 
prejudicial  to  the  infant.  If  he  does  not  act  at  all,  a  guardian  may 
be  appointed  on  petition,  but  if,  after  acting,  he  misconducts  himself, 
it  is  said  that  a  bill  must  be  filed.  (Ec  parte  Salter^  3  Br.  CK 
Cases,  500.  O'Keefe  v.  Chsey,  1  Sch.  <b  Lefray's  R.  106.  Roach 
V.  Oowan^  1  Ves.  Sen.  R.  160.)  But  though  the  court  may  inter- 
pose or  remove  a  common  law  guardian,  it  has  been  said  that  there 
are  no  instances  of  a  testamentary  guardian  being  wholly  removed. 
{Bridget  HUVs  case,  3  Salk.  R.  178.) 

A  testamentary  guardian  cannot  be  appointed  for  a  natural 
child,  except  the  statute  of  the  state  expressly  authorize  the 
appointment.  The  court,  however,  will  adopt  the  nomination  of 
the  father,  unless  some  objection  be  shown  to  the  person  nomi- 
nated. {R^  V.  Comf&rth,  2  Sir.  R.  1162.  Ward  v.  /S5.  Paul,  2 
Br.  Gh.  R.  583.  Pechham  v.  Peckham,  2  Cox^s  R.  46.  Barry  v. 
Barry,  1  MoUoy's  R.  210.) 

A  grandfather  cannot  appoint  a  testamentary  guardian  for  his 
grandson.  {FulZerton  v.  Jackson,  5  Johns.  Gh.  R.  278.  Hoyt  v. 
HUton,  2  Edw.  Ch.  R.  202.)  Yet  if  the  grandfather  leave  an 
estate  to  the  grandson  upon  that  condition,  and  the  father  submit 
to  it,  the  guardian  may  qualify  and  act.  If,  on  the  contrary,  the 
father  do  not  submit  to  the  guardianship,  the  estate  will  be  for- 
feited.    {Blake  v.  Leigh,  Ambl.  R.  306.) 
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No  form  of  words  is  usnally  prescribed  by  the  statute  for  the 
appointment  of  a  testamentary  guardian,  and  hence,  it  is  immate- 
rial by  what  words  the  appointment  is  made,  provided  the  father's 
intent  is  sufficiently  apparent.  But  no  proof  aliunde  the  will 
should  be  admitted,  as  by  offering  parol  evidence  of  testator's  inten- 
tion. {SterJcie  v.  SterkiCy  3  P.  Wms,  R.  51.)  Of  course  there  is 
no  objection  to  the  appointment  by  the  father  of  one  guardian  for 
the  person  of  his  cliild,  and  of  another  for  his  estate,  unless  some 
statute  contravene. 

§  171.  When  no  testamentary  guardian  has  been  appointed  for 
an  infant,  and  it  becomes  necessary  that  the  child  have  one,  a 
general  guardian  may  be  appointed  by  a  court  of  equity,  probate 
court  or  other  court  of  similar  character,  having  jurisdiction  of 
testamentary  matters ;  and  this  species  of  guardian  is  more  com- 
mon than  any  other  kind.  Courts  of  equity  have  long  exercised 
jurisdiction  for  the  appointment  of  guardians  in  such  cases,  and 
the  origin  and  nature  of  this  jurisdiction  has  been  much  discussed. 
Mr.  Hargrave,  in  his  notes  to  Coke's  Littleton,  says  that  it  is  not 
easy  to  determine  when  this  jurisdiction  was  acquired,  but  asserts 
that  such  jurisdiction  is  not  of  an  ancient  date,  and  thinks  that 
in  the  first  place  it  was  a  usurpation,  though  he  does  not  con- 
trovert the  legality  of  the  jurisdiction  thus  exercised  at  the  time 
of  his  writing.     (  Vide  Harg.  notes  \Q  to  Co.  Zitt.  886.) 

On  the  other  hand,  Mr.  Fonblanque,  a  writer  of  equal  profes- 
sional claims,  undertakes,  in  a  reply  to  Mr,  Hargrave's  argument, 
to  prove  that  the  general  superintendence  of  infants  originally 
belonged  to  the  crown;  and  he  then  concludes,  a  ratione^  that 
this  superintendence,  as  exercised  in  the  court  of  chancery,  is  a 
branch  of  its  general  jurisdiction.  ( Vide  2  Forib.  Tr.  .Eq.  228, 
n.  Uh  ed.)  The  arguments  of  these  learned  commentators  upon 
the  subject,  are  interesting  and  instructive,  and  are  well  worth  a 
perusaL  Lord  Eldon  says  that  Mr.  Fonblanque  has  stated  the 
principle  very  correctly.  {De  ManneviZle  v.  De  ManneviUe,  10 
Vts.  JS.  52.)  And  he  concurs  with  Lords  Hardwicke  and  Thur- 
luw,  in  the  opinion,  that  the  state  must  of  necessity  place  some- 
A\here  a  superintending  power  over  those  who  cannot  take  care  of 
themselves,  and  that  the  court  represents  the  king  ba parens patrae. 
{ Vids  Cutler  v.  Furman,  Ambl.  301.  Powell  v.  Clea/ver^  2  Bro. 
Ch,  C<M.  449.)  Again  Lord  Eldon  says  that  the  court  has  not  the 
means  of  acting,  except  when  it  has  property  to  act  upon ;  because 
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it  camiot  take  on  itself  the  maintenance  of  all  the  children  in  the 
kingdom.  It  is  not,  however,  from  any  want  of  jurisdiction  that 
it  does  not  act ;  but  from  a  want  of  means  to  exercise  its  jurisdiC' 
tion,  bj  applying  property  for  the  use  and  maintenance  of  the 
infants.  (  Wellealey  y.  WeUedey^  2  Rus8.  R.  21.)  Lord  Bedesdale 
considered  it  to  be  a  constitutional  principle,  that  all  powers  in  the 
administration  of  justice  which  are  necessary  in  themselves,  arc 
vested  in  the  crown;  and  he  asserts  that  the  justices  of  Wales 
exercised  jurisdiction  in  case  of  infants,  in  their  courts  of  chancery, 
under  a  statute  of  Henry  YIII,  and  that  the  chancellor  of  Durham 
had  done  the  same,  without  any  record  of  the  origin  of  his  authority, 
but  without  question.  (  WeUealey  v.  Duke  of  Beaufort^  2  BUgKa  N. 
8.  R,  124.)  But  it  is  not  necessary  to  continue  this  discussion  fur- 
ther. Suffice  it  to  say,  that  the  jurisdiction  of  a  court  of  equity  in 
such  cases,  has  been  long  and  unquestionably  settled;  and  chancery 
guardians,  or  those  appointed  by  courts  of  a  similar  character,  have 
now  essentially  superseded  all  others.  The  practice  was  unknown 
to  the  common  law,  and  at  the  present  day  the  whole  matter  is 
regulated  or  recognized  by  statute. 

In  the  State  of  New  York,  the  power  of  appointing  general 
guardians  is  lodged  in  the  supreme  court,  and  in  the  surrogates  of 
the  several  couDties.  But  the  supreme  court,  like  the  surrogate's 
court,  has  the  power  to  appoint  a  general  guardian  only  where  the 
person  or  property  of  the  infant  is  within  its  jurisdiction.  {In 
Matter  of  Hvihard^  noted  in  22  Alb.  Z.  J.  315.)  And  in  this 
respect  the  court  abides  by  the  rule  laid  down  by  the  English  courts. 
( Vide  Johnstone  v.  Beattie,  10  CI,  <&  Fin.  R,  43.  Stephens  v. 
Jcmies^  1  M.  <&  K.  R.  627.  SaUes  v.  Savignon^  6  Ves.  R.  572.)  In 
order  to  give  the  supreme  court  jurisdiction  the  infant  must  be  domi- 
ciled or  have  property  within  the  state.  In  Vermont,  Massachusetts, 
Connecticut  and  several  others  of  the  United  States,  the  power  is 
vested  in  the  probate  court.  In  New  Jersey,  the  guardian  may  be 
appointed  by  the  ordinary  or  orphan's  court,  or  the  surrogate,  as  the 
case  may  be ;  in  Pennsylvania,  by  the  orphans'  court..  {OomweU  v. 
Comwdl^  17  Serg.  <&  Rmole^s  R.  374.)  And  in  Ohio  by  the  pro- 
bate court.  In  all  of  the  states,  the  court  having  chancery  powers, 
has  a  general  jurisdiction  over  every  guardian  of  an  infant,  and  he 
is  subject  to  the  superintendence  and  control  of  such  court.  (2 
JSenfs  Com.  227.) 

§  172.  In  the  State  of  Kentucky,  it  has  been  held  that  the  county 
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court  lias  no  juriBdiction  to  appoint  a  guardian  for  an  infant  while 
the  father  is  living.  (Poaten  v.  Yaung^  7  J.  J.  Jlarsh.  R,  501.) 
A  eimilar  role  has  been  declared  in  the  State  of  Maryland.  {Carriers 
casej  2  BlandPs  H.  488.)  A  contrary  doctrine  has  been  held  in 
Alabama.    (Bine  ▼.  Niaxm^  6  Port  JR.  77.) 

In  the  State  of  New  York,  it  is  understood  that  the  supreme 
court,  by  virtue  of  its  jurisdiction  as  a  court  of  equity  over  persons 
laboring  under  disability,  can  take  the  custody  of  an  infant  from 
the  control  of  its  father  and  give  it  to  the  mother ;  and  that,  on  the 
same  principle,  the  court  cannot  appoint  a  guardian  for  an  infant 
during  the  life-time  of  the  father  or  mother,  and  without  their  con- 
sent. It  was  formerly  doubtful  whether  a  surrogate  had  power  to 
appoint  a  guardian  for  an  infant  whose  father  was  living.  {Foster  v. 
MoUj  3  JBradf.  R.  412.  ClcMrk  v.  MmtgoTnery^  23  Barb.  R.  464, 
472.)  But  tlie  question  is  now  settled  by  statute,  which  confers  the 
same  power  upon  the  surrogate  in  respect  to  the  appointment  of 
guardians  as  pertains  to  the  supreme  court,  and  expressly  gives  the  sur- 
rogate the  power  to  appoint  a  guardian  for  an  infant  whose  father  and 
mother  are  living.   {Code  of  Civ.  Pro.  §  2821.  Lowe  of\%11,  eh.  708.) 

The  appointment  of  a  testamentary  guardian  for  an  infant  operates 
to  prevent  the  appointment  of  a  general  guardian  by  the  court, 
provided  such  testamentary  guardian  is  living  and  is  willing  to  act. 
(Matter  of  Reynolds^  11  HwrCs  R.  41.  Robinson  v.  ZoUingeTy 
9  WcUtt^  R.  169.)  And  it  may  be  stated  as  a  general  rule,  that  when 
the  father  and  mother  are  divorced,  and  the  decree  gives  the  custody  of 
their  infant  child  to  the  father,  he  may  appoint  a  testamentary  guard- 
ian for  the  child,  and  the  court  will  not  interfere  to  appoint  another. 
(HUl  y.  IIiU^^9  Md.  /?.271.)  Neither  will  a  general  guardian  be 
appointed  for  an  infant  for  whom  a  former  guardian  has  been  ap- 
pointed by  the  court,  and  such  former  guardianship  has  not  been 
removed  or  revoked.  {Bledsoe  y,  Britt^  6  Yerg.  R.  458.)  And  in 
Kentucky,  an  order  of  the  county  court  superseding  a  guardian 
may  be  revised  in  the  court  of  appeals.  {Isaacs  v.  Taylor^  3 
DwnoHs  R.  600.)  And  it  has  also  been  held  by  the  same  court  that 
an  order  superseding  a  guardian,  on  the  ground  that  the  ward  is 
fourteen  years  old,  is  not  valid,  without  notice  to  the  guardian. 
{Montgomery  v.  Smithy  3  Da/ruCs  R.  599.) 

An  executor  has  no  claim  to  the  guardianship  of  the  testator's  child, 
nor  the  husband  of  an  executrix ;  and  the  appointment  of  the  admin- 
istrator as  guardian  is  never  encouraged,     {Massingale  v.  Tate^  4 
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Hayw,  B.  30.    JEx  parte  Crutchfieldy  3  Yerg.  R .  336.    Isaacs  v 
Taylor,  3  Darui'a  B.  600.) 

In  New  Hampshire,  where  the  gaardian  is  appointed  by  the 
court  of  probate,  for  each  county,  it  is  necessary  that  the  minor 
reside  in  the  county  where  the  appointment  is  made.  {Judge  of 
Pr6b(Ue  v.  Hinds,  4  N,  H.  R,  464.)  The  letters  of  guardianship, 
however,  are  always  prima  facie  evidence  of  a  legal  and  regular 
appointment.     (PrescoU  v.  Ca^ss,  9  N.  H.  R,  93.) 

If  the  guardian  be  guilty  of  conduct  unbecoming  one  holding  so 
sacred  a  trust,  for  example,  conduct  tending  to  alienate  the  affection 
of  his  infant  ward  from  its  mother,  who  is  a  person  of  good  charac- 
ter, he  may  be  removed  by  the  court.  {Perkins  v.  Fvanegan,  105 
Mass.  R.  501.)  Or,  if  the  guardian  fails  to  give  sufficient  security 
for  the  faithful  performance  of  his  trust,  or  if  he  is  guilty,  after 
perfecting  his  appointment,  of  a  breach  of  the  trust  reposed  in  him, 
the  court  will  remove  him.  {Pickens  v.  Clay,  7  JBlackf.  R.  321. 
West  V.  FoTsytke,  34  Ind,  R.  418.  Ham,cock  v.  HeaUm,  53  ib.  111. 
Kmhmd  v.  Kimmel,  48  ib.  203.  McPhiJUps  v.  McPhiUips^  9  R. 
I.  R.  536.  (yNeiPs  case,  1  T%ick.  R.  34.  And  i>ide  DamareU 
V.  WaLke/r,  2  Redf.  R.  198.  Senior  v.  Ackerman,  Ih.  302.  Matter 
of  Swifts,  An  Cal.  R.  629.  Warder  v.  Elkim^,  38  ib.  439.  Simp- 
son  V.  Alexamder,  6  Coldw.  R.  619.  Slattery  v.  Smiley,  25  Md. 
R.  389.  Simpson  v.  Oomalez,  15  Fla.  R.  9.)  When  letters  of 
guardianship  have  been  obtained  through  false  representations 
they  will  be  revoked  by  the  orphans'  court  of  New  Jersey.  {Re 
Clement,  25  N.  J.  Eq.  R,  508.)  And  under  the  laws  of  Pennsyl* 
vania  which  forbid  the  appointment  of  a  guardian  whose  religious 
faith  differs  from  that  of  the  parents  of  the  minor,  when  a  guardian 
has  been  appointed  in  opposition  to  the  provisions  of  the  act  by 
keeping  the  .fact  of  contrary  reli^ous  views  a  secret,  the  appoint- 
ment wiU  be  vacated.    {Re  Pratt,  1  Zeg.  Oaz.  R.  56.) 

In  cases  where  the  ward  has  the  right,  on  arriving  at  a  specified 
age,  for  example,  fourteen  years,  to  choose  a  new  guardian,  the 
former  guardian  will  be  superseded  by  a  new  appointment,  on  the 
petition  of  the  minor  after  he  attains  the  required  age.  {Bryce 
V.  Wyrm,  50  Oa.  R.  332.)  And  in  the  State  of  New  York,  whea 
the  surrogate  of  one  county  appoints  a  guardian  for  an  infant  who 
afterward  removes  his  ward  to  another  county,  such  guardian  may 
be  superseded  by  the  surrogate  of  the  latter  county,  on  the  applica- 
tion of  the  infant  after  he  attains  the  age  of  fourteen  years.    (JSu 
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parte  BarUetty  4  Bradf.  JR.  221.)  So  also,  in  a  case  where  a  stranger 
to  the  family  was  appointed  guardian  of  an  infant  orphan  by  the 
county  judge,  without  notice  to  the  relations  of  the  infant  residing 
in  the  county,  who,  it  appeared,  would  have  opposed  the  appoint- 
ment, the  supreme  court,  on  the  application  of  such  relations, 
removed  the  guardian  and  appointed  a  new  one.  (Richard's  caae^ 
15  Ahh.  Pr.  R.  N.  S.  6.)  By  the  statutes  of  New  York  provision 
is  made  for  the  removal  of  guardians  in  case  of  misconduct  in  rela- 
tion to  their  duties,  and  in  cases  of  female  guardians  of  minors  after 
their  own  marriage ;  though  in  the  latter  cases,  the  court  will  not 
interfere  without  strong  reasons  therefor,  to  deprive  a  mother  of 
guardianship.  {Elgin^s  caaej  1  Tuck.  R.  97.)  It  is  generally  held 
that  a  guardian  who  has  been  removed  for  cause  cannot  claim  com- 
pensation for  services.     (Trimble  v.  Dodd,  2  Tenn.  Ch.  R.  500.) 

When  two  or  more  persons  are  appointed  joint  guardians  of  an 
infant  by  will,  and  one  of  them  declines  to  act,  all  the  rights  and 
powers  created  by  the  appointment  become  vested  in  the  other 
guardian.  {Matter  of  Reynolds^  11  IlurCs  R.  41,  44.)  And  in 
cases  where  two  or  more  guardians  are  appointed  by  the  court  and 
one  of  them  dies,  the  survivor  or  survivors  may  continue  to  act ;  at 
least,  that  is  the  general  rule  in  this  country.  {People  v.  Byron^ 
3  Johns.  Cases^  53.)  In  England,  however,  when  guardians  are 
appointed  by  the  court,  the  office  determines  by  the  death  of  one 
of  them,  but  the  survivors  will  usually  be  re  appointed.  {Brad- 
shaw  V.  BradshaWy  1  fivss.  R.  528.     HdlZ  v.  Jones^  2  Sim.  R.  41.) 

Under  the  English  practice,  on  the  marriage  of  a  mother  or  other 
female  who  has  been  appointed  guardian  to  an  infant,  it  is  a  matter 
of  course  to  appoint  a  new  guardian  on  the  ground  that  she  is  then 
no  longer  sui  juris,  or  in  a  condition  to  act  in  her  own  right,  and 
has  become  liable  to  be  controlled  by  her  husband.  {AnonyrnKmSy 
8  Sim.  R.  346.  In  re  Oomau^  1  BeamarCs  R.  347.)  This,  how- 
ever, ie  not  the  rule  in  many  of  the  American  States.  For  example, 
by  the  statutes  of  Kentucky,  the  mother  of  an  infant  is  preferred 
as  the  guardian  for  such  infant,  and  remarriage  does  not  avoid  the 
prior  appointment  of  the  mother  as  guardian.  {Leavd  v.  Bettis,  3 
Busk's  R.  74.)  And  in  Indiana,  the  female  guardian  of  an  infant 
may  continue  to  act  after  her  marriage,  with  the  consent  of  her 
husband,  and  the  consent  need  not  be  filed  in  court.  {Hardin  v. 
BeUon,  60  Ind.  R.  319.)  By  the  laws  of  Mississippi,  the  husband 
of  a  guardian,  by  virtue  of  his  wife's  appointment  may  exercise  the 
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powers  of  a  guardian.  (  Wood  v.  Stafford^  50  Misa.  R.  870.)  Such 
is  substantially  the  law  in  New  Jersey.  {Poroh  v.  Fries^  3  OreerCB 
R,  204.)  And  upon  the  marriage  of  a  woman  who  is  guardian  of 
her  infant  children  in  Alabama,  her  husband  becomes  joined  with 
her  in  the  guardianship.    {MaMn  v.  Foater'a  Ext.  38  Ala.  R,  688.) 

By  the  laws  of  New  York,  in  case  a  woman  marries  after  being 
appointed  a  guardian,  the  surrogate  hsA  power  to  revoke  the  appoint- 
ment. {Laws  of  1837,  ch.  460.)  And  the  intent  of  the  legislature 
seems  to  be  to  have  a  female  guardian  of  minors  liable  simply  to 
removal  after  her  marriage,,  lest  her  duties  to  the  child  might  be 
forgotten  in  her  obedience  or  affection  to  her  husband.  (Matter 
of  Elgin,  1  Tuch.  R.  97.  And  vide  BrioKa  Estate,  15  Atb.  Pr. 
R.  12.    Swartwov/t  v.  Swa/rtwout,  2  Redf  R.  52.) 

As  a  general  rule,  perhaps,  the  court  may,  in  its  discretion,  appoint 
one  individual  the  guardian  of  the  person,  and  another  of  the  estate 
of  the  infant.  In  some  of  the  states,  however,  as  in  New  Jersey, 
the  guardianship  of  the  person  of  the  minor  cannot  be  committed 
to  one  person,  and  that  of  his  property  to  another.  {Tenhrook  v. 
McColm,  7  Halat  R.  97.) 

§  173.  The  general  guardian  Ib  usually  appointed  upon  the  appli- 
cation of  the  infant  himself,  if  above  the  age  of  fourteen  years ; 
and  under  that  age,  upon  the  application  of  some  near  relation  or 
friend  of  the  child.  In  most  or  all  of  the  American  States,  by 
statutory  provision,  the  infant  may  choose  a  guardian  at  the  age  of 
fourteen,  subject,  however,  to  the  approval  of  the  probate  court, 
or  some  other  court  of  a  similar  character*.  ( Vide  ante,  §  92.) 
Courts  are  not,  of  course,  bound  to  confirm  the  choice  of  a  guardian 
made  by  the  infant ;  they  may  exercise  a  sound  discretion  upon  the 
subject,  and  it  is  their  duty  to  do  so.  (  Wyrme  v.  Always,  1 
Murphy* s  R.  38.  Orant  v.  Whitaher,  Ih.  231.)  And  it  is  not 
usually,  a  matter  of  court,  for  the  court  to  appoint  a  new  guardian 
for  an  infant  on  his  application  after  coming  of  age.  {Matter  of 
Dyer,  5  Paige's  R.  534.    Matter  of  Nicol,  1  Johns.  Ch.  R.  25.) 

In  the  appointment  of  a  guardian  the  best  interests  of  the  minor 
are  tlie  paramount  considerations.  In  making  the  selection,  the 
court  should  take  into  account  not  only  the  temporary  welfare  of 
the  infant,  but  the  state  of  his  affections,  attachments,  his  training, 
education  and  morals.  {Foster  v.  Mott,  3  Bradf  R.  409.  Bennett 
V.  Byrne,  2  Barb.  Oh.  R.  216.)  The  parental  request  is  entitled 
to  great  weight,  and  ought  to  prevail,  unless  good  reason  to  the 
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contrary  be  shown.  {BadenhoofY.  Johnson^  11  Nev.  JR.  87.  Stto- 
cession  of  Fugua^  27  La.  An.  R.  271.)  And  the  dying  wishes  of 
a  deceased  parent  are  entitled  to  much  consideration  in  the  selection 
of  a  guardian,  and  should  be  regarded  in  the  selection,  other  things 
being  equal  ( UnderhiU  v.  Dennis^  9  Paiges  R.  202.  Bennett 
V.  Byrne,  2  Barb.  Oh.  R.  216.  Matter  of  Fierce,  12  Bow.  Pr.  R. 
532.  Cozi/ne  v.  Home^  1  Bradf.  R.  143.  Watson  v.  Warnocic, 
31  Ga.  R.  716.)  In  New  Jersey,  the  guardianship  of  a  child,  for 
which  both  its  paternal  and  maternal  grandfathers  had  applied,  was 
very  properly  given  to  the  latter  in  accordance  with  the  wishes  of 
its  mother  as  shown  by  her  will ;  the  father,  who  had  died  earlier, 
having  left  no  expression  of  his  wishes  upon  the  subject.  {Matter 
of  TwrneTy  4  OreerHs  R.  433.)  And  it  is  provided  by  a  statute  of 
the  state,  that  the  mother  of  an  infant  under  seven  years  of  age,  is 
entitled  to  the  guardianship  of  such  infant,  unless  she  is  of  such 
a  character  as  to  render  her  an  improper  guardian.  (  Vide  Landis 
V.  Landis^  39  N,  J.  L.  R.  274.)  In  some  cases,  the  statute  makes 
provision  in  respect  to  the  character  of  the  person  to  be  appointed 
guardian  of  an  infant.  For  example,  the  statute  of  Q-eorgia  pro- 
vides that  among  collaterals  applying  for  the  guai*dianship,  the  near- 
est of  kin  by  blood,  if  otherwise  unobjectionable,  shall  be  preferred. 
{Oa.  Code,  §  1799.)  Under  this  provision  of  the  statute,  where  two, 
persons,  one  a  relative,  and  the  other  not,  applied  for  the  guardian- 
ship of  an  infant,  all  things  being  equal,  the  supreme  court  regarded 
the  law  peremptory,  and  decided  that  the  relation  must  be  appointed. 
{Johnson  V.  KeUey,  44  Oa.  R.  485.)  Oalifornia  also  has  a  statute 
upon  the  same  subject,  and  the  courts  of  the  state  hold  that  a 
guardian  appointed  contrary  to  its  provisions  is  not  entitled  to  the 
custody  and  tuition  of  the  ward.  {Lord  v.  Hough,  37  Gal.  R.  657.) 
And  it  is  held  that  the  statutes  of  Texas  impliedly  recognize  the 
right  of  the  putative  father  of  an  illegitimate  child  to  have  guard- 
ianship thereof  after  the  death  of  the  mother.  {Ba/rela  v.  Roberts, 
34  Tex.  R.  554.)  The  right  of  such  putative  father,  however, 
would  be  recognized,  in  the  absence  of  any  statutory  provision,  pro- 
vided the  fatlier  was  a  proper  person  to  have  the  guardianship  of 
the  infant.  As  a  general  rule  the  mother  of  a  female  child,  whose 
father  is  dead,  is  regarded  as  the  most  proper  person  to  be  intrusted 
with  her  care,  custody  and  nurture,  and,  other  things  being  equal, 
she  will  be  appointed  her  guardian.  {The  People  v.  WHoox,  22 
Barb.  R.  178.)    So,  other  things  being  equal,  an  uncle  will  be  pre- 
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f  erred  to  a  stranger.  {Morehouse  v.  CooJce^  Hop,  Ch.  R.  226.)  But 
the  executor  of  an  estate  will  not  be  appointed  the  guardian  of  an 
infant  who  claims  the  estate,  because  there  may  have  been  different 
interests,  and  the  law  does  not  put  the  duties  of  a  man  in  opposition 
to  his  interest.  {Jackson  v.  Sea/rs^  10  Johns.  R.  435.  And  vide 
Parker  v.  Lincoln^  12  Mass.  R.  16.)  And  the  surrogate  of  one 
of  the  counties  of  New  York  has  declared,  that  the  weight  of 
authority  as  well  as  the  intent  of  the  legislature  would  seem  to  dis- 
countenance the  propriety  of  appointing  a  married  woman  guardian 
of  a  minor's  estate.  [HoUey  v.  Chamberlain^  1  Redf.  R.  333.)  It 
may  be  added  that  the  appointment  of  a  guardian  made  by  the 
court  cannot  be  assailed  in  a  collateral  way,  or  by  proceedings  upon 
habeas  corpus.  {The  People  v.  Wilcox^  22  Ba/rh.  R.  178.  Duttofi 
V.  Button,  8  How.  Pr.  R.  99.  Matter  of  Pierce^  12  ib.  532.  But 
vide  The  People  v.  Ke<x/mey,  19  iJ.  493.) 

§  174.  The  tribunals  having  jurisdiction  to  appoint  guardians  for 
infants  are  created  by  statute ;  and  the  modus  operandi  for  procuring 
the  appointment  is  also  prescribed  by  statute  and  the  practice  of  the 
courts  having  jurisdiction ;  but  these  matters  do  not  come  within  the 
plane  of  this  work  and  are  not  therefore  dwelt  upon.  In  the  State  of 
New  York  guardians  for  minors  are  appointed  by  the  supreme  court 
or  surrogate  of  the  county.  In  the  New  England  and  some  other  states 
the  appointment  is  made  by  probate  courts ;  and  in  New  Jersey,  Penn- 
sylvania, and  some  other  states  it  is  made  by  orphans'  court,  and  the 

manner  of  procuring  the  appointmentmay  be  ascertained  by  con- 
sulting the  statutes  upon  the  subject.    It  only  remains  here  to  state 

some  general  principles  in  regard  to  thepowers,  duties  and  account- 
ability of  the  general  guardian. 

The  administration  of  the  guardian,  whether  he  acts  under  testa- 
mentary appointment  or  by  appointment  of  the  court,  extends  over 
the  person  of  his  ward,  and  it  is  the  primary  duty  of  the  guardian 
of  an  infant  to  provide  for  its  support,  maintenance  and  education. 
He  stands  in  loco  pa/rentis  to  his  ward,  and  is  entitled  to  his  custody 
and  to  direct  his  education.  {Clark  v.  Montgomery,  23  Barb.  R, 
464,  472.  And  vide  Bass  v.  Cook,  4  Port.  R.  390.)  He  is  the  proper 
judge  as  to  the  school  or  university  at  which  his  ward  shall  be  edu- 
cated, and  the  court  will  compel  the  obedience  of  the  ward  to  the 
selection,  unless  some  reasonable  objection  is  shown.  {Tremain^s 
case,  1  Str.  R.  168.  Hall  v.  Hall,  3  Atk.  R.  721.)  The  guardian 
succeeds  to  the  rights  and  duties  of  the  parent,  subject  to  the 
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aathoritj  and  discretion  of  a  court  of  eqnitj ;  and  it  is  his  duty  to 
provide  for  the  support,  maintenance  and  education  of  his  ward  out 
of  the  infant's  estate,  even  though  the  infant  have  a  father  living, 
provided  the  father  is  poor  and  unable  to  support  him.  {Clark  v. 
Montgomery^  23  Ba/rh.  R.  464.)  The  guardian  must  exercise  a 
sound  discretion  in  the  discharge  of  his  duties  in  the  support  and 
education  of  his  ward,  and  in  cases  of  doubt  or  difficulty  in  this 
regard,  he  must  apply  to  the  proper  court  for  directions.  {Harris 
V.  Richardson^  4  Dev,  R.  279.  Byhec  v.  Thorp^  4  B.  Mon.  R. 
313.)  And  the  supreme  court  of  Mississippi  has  held  that,  if  a 
guardian  contracts  for  the  education  or  maintenance  of  his  ward 
without  the  sanction  of  the  court,  he  incurs  a  personal  responsibility 
and  cannot  be  allowed  for  it  in  his  accounts  with  his  ward.  And  it 
was  further  held,  that  the  guardian  has  no  power  to  bind  the  estate 
of  his  ward  without  the  sanction  of  the  proper  court.  {Dalton  v. 
Jories^  51  Mi%%.  R.  585.  And  vide  Mom  v.  Cason^  1  How.  [i/m.] 
R.  53.  Ryher  v.  Tfuyrp,  4  B.  Mon.  R.  313.  Meyers  v.  Wade,  6 
Rand.  R.  444.)  On  the  contrary,  the  highest  courts  of  the  State 
of  Kentucky  have  decided  that  a  guardian  should  be  allowed  for 
necessary,  proper,  and  economical  disbursements,  made  for  the 
benefit  of  his  ward,  without  the  previous  direction  of  the  court, 
even  though  the  ward's  estate  consists  of  unproductive  land.  {Jar- 
ret  V.  And/rews,  7  BusKs  R.  311.)  But  a  guardian  who  advances 
money  for  his  ward  over  and  above  the  income  of  his  estate,  in 
order  to  set  him  up  in  business,  without  applying  to  the  court  for 
leave  cannot  charge  his  ward  with  it.  {Shaw  v.  Cohh,  63  N.  O.  R. 
377.)  As  a  general  rule,  however,  if  reasonable  charges  for  board- 
ing, clothing  and  expenses  incurred  in  educating  a  ward  should 
exceed  the  interest  or  annual  profits  arising  from  his  estate  and 
under  the  circumstances,  such  charges  are  necessary  and  such  as  a 
court  would  have  decreed,  the  guardian  should  be  allowed  a  credit 
for  such  expenditures.  {Calhmm  v.  Calhovniy  41  Ala.  R.  369.) 
As  a  rule,  the  guardian  may  expend  the  rents,  issues  and  profits  of 
Us  ward's  estate,  in  his  necessary  education^  maintenance  and  sup- 
port, and  if  more  is  required  for  this  purpose,  he  will  be  justified 
in  drawing  upon  the  principal  in  all  cases  where  the  court  would 
have  sanctioned  it,  had  application  been  made  to  the  court  before 
the  expenditure  was  made.  And  the  Kentucky  court  of  appeals 
have  held,  that  the  law  implies  a  promise  by  a  guardian  to  pay  the 
value  of  necessary  medical  services  rendered  to  the  ward,  whose: 

33 
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estate  is  ample,  at  the  request  of  the  ward's  widowed  mother,  with 
whom  the  ward,  with  the  guardian's  consent,  is  residing  at  the  time. 
(  Walker  v.  Brown^  3  BmKB  R,  686.)  And  the  supreme  court  of 
Georgia  has  held,  that  a  debt  incurred  by  a  guardian  for  medical 
services  rendered  to  his  ward,  is,  prima  fade^  the  personal  debt  of 
the  guardian,  and  that  in  such  a  case,  there  is  no  privity  between 
the  creditor  and  the  ward.  (Pool  v.  WUlmiBon^  42  Oa.  R,  539.) 
But  the  general  rule  is,  that  a  guardian  is  not  personally  responsible  for 
the  support  and  education  of  his  ward,  unless  he  consents  to  become 
bound  for  them,  and  a  person  who  incurred  expense  in  such  support 
and  education  of  the  ward  at  the  request  of  the  guardian,  may  proceed 
in  equity  to  subject  the  profits  of  the  ward's  estate  to  the  payment  of 
the  same.  (Ba/mum  v.  Frosty  17  Oratt,  R.  398.  And  vide  Smiftv. 
Swift,  40  Col.  R.  456.  WiOard  v.  Fairhmiks,  8  R.  L  R.  1.)  And  a 
complaint  against  a  guardian  to  recover  for  maintaining  and  providing 
for  his  ward,  which  did  not  aver  a  request  or  promise  made  by  the  de- 
fendant, or  that  he  had  failed  to  provide,  within  the  means  in  his  hands 
as  guardian,  for  the  reasonable  wants  of  the  ward,  would  be  defective 
for  want  of  sufficient  facts.    {Owaltney  v.  Ccmnon,  31  Ind.  R.  227.) 

It  has  been  held  that  a  guardian  should  be  allowed  a  reasonable 
credit  for  board  furnished  his  ward,  and,  also,  for  keeping  the  ward's 
horse  in  a  proper  care.  (Owen  v.  Peebles,  42  Ala.  R,  338.)  But  wheia 
a  guardian  takes  his  ward  into  his  own  family,  an  intention  to  main- 
tain such  ward  gratuitously  may  be  inferred  from  circumstances. 
Proof  of  an  express  promise  to  support  the  ward  by  the  guardian 
as  a  gratuity,  is  not  necessary.    (Crosby  v.  Crosby,  1  S.  C.  B,  337.) 

The  guardian  may  restrain  his  ward  from  the  commission  of 
improper  acts,  and  under  certain  circumstances,  in  case  of  necessity, 
he  may  bind  him  out  as  an  apprentice,  though  the  business  to  which 
the  minor  is  bound,  must  be  a  proper  one,  and,  in  the  absence  of  a 
statute  upon  the  subject,  the  ward  cannot  be  bound  out  as  a  servant. 
( Wood  V.  OdU,  10  K  H.  R.  247.  RespubKca  v.  Kepple,  1  Teateg" 
R.  233.)  And  it  is  the  legal  duty  of  the  ward  to  remain  with  his 
guardian,  and  submit  himself  to  his  control.  (Keith  v.  Miles,  39 
Miss.  R.  442.)  And  the  guardian  should  not  permit  his  ward  to 
live  in  idleness,  and  support  him  out  of  his  estate,  when  he  is 
capable  of  supporting  himself  by  his  industry.  (Clark  v.  Clark, 
8  Padg^s  R.  152.)  The  guardian  of  a  female  ward  may  stop  her 
elopement,  and  obtain  her  clothes,  in  case  she  has  eloped.  (Barton 
T.  Taylor,  12  Fkg.  C  L.  R.  69.)    And  inasmuch  as  the  guardian 
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has  the  custody  and  tuition  of  his  ward,  he  may  maintain  an  action 
for  taking  or  detaining  him,  though  the  damages  which  he  may 
recover  are  for  the  benefit  of  the  ward.  {ThoraoB  v.  Bennett^  56 
Barb.  R.  197,  198.)  And  the  guardian  may  also  bring  an  action 
for  the  wages  earned  by  his  ward,  but  when  the  ward  hires  himself 
out  to  service  and  performs  his  contract,  to  the  knowledge  of  the 
guardian,  and  receives  his  pay  therefor  without  objection  from 
the  guardian  he  cannot  collect  pay  for  such  earnings  the  second 
time.  {Boultan  v.  Block,  68  Ind.  B.  269.  McCale  v.  R(mey,  32 
tJ.  309.  The  State  v.  Pepper,  31  ib.  76.  Williams  v.  Jaekeon, 
28  {b.  384.    Lam  v.  MiUer,  27  *.  534.) 

§  175.  The  pecuniary  subjects  of  the  trusts  of  the  guardian,  are 
the  personal  property  and  credits,  and  the  rents  and  profits  of  the 
real  estate,  of  his  ward.  The  guardian  may  lawfully  hold  possession 
of  his  ward's  lands  during  the  continuance  of  his  trust,  and  may 
lease  such  lauds  during  the  term  of  his  guardianship,  but  no  longer. 
{Bacon  v.  TayloT,  1  Kirhfe  R.  368.  Richardson  v.  Richardson, 
49  Mo.  R.  29.  Ross  v.  OiU,  4  Ca^s  R.  250.  Truss  v.  Old,  6 
Rand.  R.  256.  Magruder  v.  Peter,  4  QUI.  <b  Johns.  R.  323. 
Snook  V.  Sutton,  5  Baist.  R.  133.  Jones  v.  Ward,  10  Terg.  R. 
160.  Johnson  v.  Carter,  16  Mass.  R.  443.  Wa^kins  v.  Peck,  13 
JT.  H.  R.  361.  Emmerson  v.  Spicer,  46  N.  T.  R.  594.  People 
T.  Ing&rsoU,  58  How.  Pr.  R.  Ml.  Oruet  v.  TaUmadge,  1  Johns. 
Gh.  R.  561.  Fidd  v.  SchUffelAn,  7  ih.  154.  White  v.  Parker, 
8  ^orJ.  jB.  48,  52.  People  v.  IngersoU,  20  i5?tm'«  ^.  316,  318.) 
Sometimes,  as  in  New  York,  the  rights  and  duties  of  the  guardian 
in  respect  to  the  property  of  the  infant  are  prescribed  by  statute. 
(2  R.  S.paH  2,  ch.  8,  tit.  3,  §§  20,  21.  2  Stat,  at  Large,  159, 160.) 
And  in  addition  to  the  poweiB  which  are  usually  exercised  by  the 
guardian  in  this  r^ard,  the  guardian  is  required  to  sustain  and  keep 
up  the  houses,  gardens  and  other  appurtenances  to  the  lands  of  his 
ward,  by  and  with  the  issues  and  profits  of  the  land,  or  with  such 
other  moneys  of  his  ward  in  his  hands.  (2  R.  S.  153,  §  20.  2  Stat. 
at  Large,  159.)  It  is  held  that  keeping  and  sustaining  the  houses  of 
his  ward  by  the  guardian  does  not  include  rebuilding,  and  he  has 
no  authority  to  erect  a  house  on  the  ward's  land,  and  charge  the 
expense  upon  the  ward.  {Eassard  v.  Roruie,  11  Bwrb.  R.  22).  And 
if  the  guardian,  under  a  misapprehension  of  his  legal  rights,  should 
make  large  and  valuable  improvements  on  the  lands  of  his  ward, 
the  ward  would  be  entitled  to  the  improvements,  though  he  would 
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not  be  botmd  to  pay  for  them.  (Ptttnam  v.  Ritchiey  6  Paige^s  R, 
390.  And  vide  Copley  v.  O^Neil^  1  Lane,  R,  214.)  It  is  the  duty 
of  the  guardian  to  nse  all  reajsonable  means  to  get  possessioti  and 
control  of  his  ward's  property,  and  the  rents  and  profits  of  his  real 
estate,  and  to  collect  the  debts  or  money  due  his  ward,  and  for  that 
purpose  he  has  power  to  bring  the  necessary  actions.  {Lane  v. 
Mickle,  46  Ala.  R.  600.  Cc/vington  v.  Leake^  76  N.  C.  R.  363.) 
He  has  no  right  to  buy  or  use  his  ward's  property  for  his  own 
benefits,  and  all  advantageous  bargains  which  he  makes  with  his 
ward's  funds  will  inure  to  the  benefit  of  the  ward  at  his  election. 
He  has  not,  as  a  rule,  the  right  to  convert  the  personal  property  of 
his  ward  into  real  estate,  or  buy  land  with  his  ward's  money. 
{Bosttm^k  V.  AtkinSj  3  iT.  Y.  R.  58.  Low  v.  Purdy^  2  Lans.  R, 
422,  426.  And  vide  Shetm  v.  Lewisy  27  Arh  R.  190.  Tovme  v. 
MoBride^  68  N.  C.  R.  632.)  He  has  power  to  collect  and  receive 
moneys  due  to  his  ward,  whether  secured  by  mortgage  or  other- 
wise, and  to  execute  dicharges  and  receipts  therefor.  {MiUer  v. 
l>wy,  36  Ind.  R.  521.  Vids  Beam  v.  Fron^eberger^  75  N.  C.  li. 
540.  Chapin  v.  Tihbets,  33  N.  T.  R.  289.)  He  may  sell  the  per- 
sonal  property  of  his  ward.  (  Wallace  v.  Holmes,  9  Blatch,  R,  65.) 
He  may  settle  between  the  ward  and  executors  or  administrators 
respecting  a  legacy  or  distributive  share  due  to  the  ward.  {Dahin 
V.  Demming,  6  Paige^a  R.  95.)  And  he  may  submit  to  arbitrators 
the  rights  of  his  ward.  {Hntchins  v.  Johnson^  12  Conn.  R.  376. 
Weston  V.  Stewart,  11  Maine  R.  326.  Weed  v.  Ellis,  3  Caine^  R. 
253.  Thomm  v.  Bennett,  56  Barb.  R.  197,  201.)  And  it  has 
been  held,  contrary  to  the  general  rule,  that  the  guardian  may 
change  the  property  of  his  ward  from  real  into  personal,  and  from 
personal  into  real  estate,  without  an  order  of  court,  in  cases  where 
there  vi  no  express  statutory  restriction,  and  when  the  change  is 
manifestly  for  the  advantage  of  the  infant.  {Eckford  v.  DeKay, 
8  Po/iges  fi.  90.  Hassard  v.  Rowe,  11  Barb.  R.  22,  25.)  By 
the  general  understanding,  however,  the  guardian  has  no  right  to 
fiell  and  convey  the  real  estate  of  his  ward  absolutely  without  spe- 
cial authority  of  the  court,  because  the  nature  of  his  trust  does  not 
require  it.  {Field  v.  SoMeffdin,  7  Johns.  Ch.  R.  160, 154.  Thacher 
Y..  Henderson,  63  Barb.  R.  271.)  And  it  has  been  held  that  an 
attempt  of  the  guardian  to  sell  his  ward's  lands  without  an  order  of 
court,  would  be  a  sufiScient  cause  for  his  removal.  (-E»  parte 
Crutchfield,  3  Yerg.  R.  336.    Mason  v.  Wait,  4  Scam.  R.  127. 
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Caplinger  v.  Stokes^  1  Meig^  R.  1Y5.  Eokford  v.  De  Kay^  8 
Paiges  R.  89.)  But  as  to  the  personal  estate  of  his  ward,  the 
guardian  has  supreme  control,  and  the  same  may  be  sold,  and  the 
proceeds  invested,  called  in,  and  reinvested,  and  changed  and  other- 
wise disposed  of,  as  the  exigency  of  the  trust,  in  the  judgment  of 
the  guardian,  may  seem  to  require.  {Fidd  v.  Sohieffdin^  7  Johns. 
Ch.  R.  150.)  But  the  safer  way  for  the  guardian  is  to  reduce  the 
personal  effects  of  his  ward  into  money,  and  put  it  at  interest, 
except  in  cases  where  there  are  debts  owing  by  the  ward,  the  debts 
should  first  be  paid.  {Rogers  v.  Rogers^  Aop,  Ch.  R.  515.  Clark- 
son  y.  De  Puf/ster^  lb.  424.  Smith  v.  Smithy  4  Johns.  Ch.  R.  281. 
Evertson  v.  Tappen^  5  iJ.  497.)  In  respect  to  the  real  estate  of 
infants,  statutes  are  generally  enacted  for  its  sale,  and  the  disposition 
of  the  proceeds,  when  it  is  for  the  interest  of  the  infant  that  the 
same  should  be  sold.  (  Yide  Tuttle  v.  Heavey^  59  Barb.  R.  334. 
i^ianks  V.  Seamonds^  24  Iowa  R.  131.)  But  the  guardian  being 
in  possession  of  his  ward's  land  by  right,  may  maintain  an  action 
of  trespass  or  ejectment  against  any  person  entering  upon  it  with- 
out right.  The  bare  possession  of  land  by  a  party  is  sufficient  to 
maintain  an  action  against  a  mere  trespasser.  (  Vide  Holmes  v. 
Seeley^  17  Wend.  R.  75,  78.  Fonda  v.  Van  Horne^  15  ib.  631. 
Palmier  v.  Aldridge^  16  Barb.  R.  131.)  Indeed,  the  possession  of 
land  \»  prima  facie  evidence  of  a  seisin  in  fee.  {Jayne  v.  Pricey 
5  Taunt.  R.  326.    BUI  v.  Draper,  10  Barb.  R.  454,  458.) 

As  a  general  rule,  the  guardian  can  do  nothing  to  prejudice  the 
rights  of  his  ward.  (Jackson  v.  Sears,  10  Johns.  R.  435,  441. 
Torrey  v.  Black.  65  Barb.  R.  414,  417.)  He  has  no  right  to  trade 
with  himself  on  account  of  his  ward ;  nor  can  he  legally  buy  or 
use  his  ward's  property  for  his  own  benefit.  (  White  v.  Parker,  8 
Baa^b.  R.  48,  53.  Vide  Doe  v.  Hassell,  68  N.  C.  R.  213.  Lee  v. 
HaweU,  69  ib.  200.  Bland  v.  Floyd,  24  La.  Ann.  R.  603.)  And 
if  a  guardian  deposits  his  ward's  money  in  his  own  name  and 
it  is  lost,  he  is  accountable  for  it.  {Jenkins  v.  Walter,  8  GiU  <& 
Johns.  R.  218.  But  vide  Lovel  v.  Minot,  20  Pick,  R.  116.  Rich- 
ardson V.  Sta^,  55  Ind.  R.  381.  Matter  of  Teyn^  2  Redf.  R. 
306.)  Should  the  guardian  neglect  unreasonably  to  invest  the  funds 
of  his  ward,  he  may  be  charged  with  simple  interest  for  the  money. 
{HugKeis  Minor's  Appeal^  23  Penn.  R.  500.  Clarkson  v. 
De  Puyster,  Hop.  Ch.  R.  424.  Owen  v.  Peebles,  42  Ala,  R.  338. 
Vide  Brand  v,  Abbott,  Ib.  499.)    But  a  guardian  is  not  required 
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to  exercise  the  extraordinary  enterprise  and  sagacitj  in  the  conduct 
of  his  ward's  means  which  some  men  possess :  all  that  is  required 
is,  that  he  shall  exercise  the  same  care  and  management  of  his 
ward's  affairs  that  a  prudent  man  would  exercise  over  his  own. 
{AtMnaon  v.  Whitehead^  06  N,  C,  R.  296.  McMheny  v.  Jfsesiekj 
63  lU.  R.  329.  Glover  v.  Glover^  1  McMuUms  R.  153.  Smith 
V.  Smithy  6 «/.  J.  Marsh.  R.  238.  Zovd  v.  Minot^  20  Pick.  R. 
116.  But  mde  Torn/  v.  Frazw,  2  Redf.  R.  486.)  Guardians, 
however,  undertake  to  be  vigilant,  faithful,  and  competent,  and 
they  must  possess  legal  knowledge  sufficient  for  the  proper  exercise 
of  their  duties.  {Hemphill  v.  Lewia^  7  Bushes  R.  214.  And  vide 
NaTier  v.  Nanefr,  1  S.  G.  R.  209.  AUm  v.  Gaila/rd,  lb.  279. 
Cwreton  v.  Waison^  3  ih.  451.  Covington  v.  Leahy  65  iT.  O.  R. 
699.)  But  if  they  use  ordinary  care  and  foresight  in  collecting  or 
investing  their  wards'  money,  and  act  in  good  faith,  they  will  be 
exonerated,  even  though  ultimate  loss  may  be  sustained.  (  Vide  State 
V.  Morrieon^  68  N.  C.  R.  162.  Love  v.  Logan^  69  ib.  70.  Hugheie 
Minor^s  Appeal^  53  Penn.  R.  500.  Haddock  v.  Plamier^  Bank 
of  Fort  Valley^  noted  in  23  Alh.  L.  J.  415.)  It  has  been  held,  how- 
ever, that  a  guardian  is  liable  for  thp  loss  of  money  loaned  by  him 
without  security,  and  without  the  approval  of  the  court.  {Gilbert  v. 
GuptU,  34  lU.  R.  112.  And  vide  Hurdle  v.  Leath,  63  JST.  C.  R.  597.) 
§  176.  The  guardian  may  enforce  the  rights  which  pertain  to  his 
guardianship  by  an  action  at  law  or  in  equity  as  the  case  may 
require.  For  an  injury  to  any  property  of  his  ward  in  his  posses- 
sion, or  to  which  he  has  the  right  of  possession,  he  may  bring  an 
action  in  his  own  name.  {Fugua  v.  Hwnt^  1  Ala.  R.  197.  Suth- 
erland  v.  Goff^  5  Port.  R.  508.  Sylvester  v.  Ralston^  31  Barb.  R. 
286,  289.  Thcymas  v.  Bennett^  56  ib.  197.  Beecher  v.  Grower 
19  Wead.  R.  306,  308.  Fox  v.  Kerper,  51  Ind.  R.  148.  High- 
town  V.  MauUy  50  Ala.  R.  495.  Harris  v.  Mebane^  66  N.  G.  R. 
834.)  A  guardian  may  bring  an  action  in  his  own  name  for  a  con- 
version of  his  ward's  personal  property.  {Longuine  v.  Pilki/ngtony 
37  Ala.  R.  296.  Beecher  v.  CroiMe^  19  Wend.  R.  306.)  He  may 
maintain  an  action  against  the  executors  of  an  estate  who  hold 
property  to  which  his  wards  are  heirs,  for  a  proper  sum  for  the 
maintenance  and  education  of  hip  wards.  {MiUer  v.  Daw/j  76  Ind. 
R.  521.)  He  may  bring  an  action  in  the  ward's  name  to  recover 
property  obtained  from  the  ward  by  fraud  before  his  appointment 
as  guardian.     {Semes  v.  Skinner ^  16  Mass.  R.  348.)    A  guardian 
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may  maintain  an  action  for  damages  for  the  sedaction  of  hiB  ward. 
{Femder  v.  Mey^,  3  Watts  dk  Serg.  R.  416.  Ba/rOey  v.  Rickt* 
myeTy  4  N.  Y.  R.  38,  45.)  The  guardian  stands  im,  loco  parents 
to  his  ward,  and  upon  that  principle  he  may  bring  the  action  for 
the  seduction  of  the  female  ward.  (  Vcmhouten^s  oasSy  2  Chemls 
Ch,  R.  220.  CutweU  v.  Hayty  6  Hv/n?8  R.  575.  IngereoU  v. 
Jonesy  6  Barb.  R.  66L  Braay  v.  Kiblbe,  81  ib.  273.)  But  it  has 
been  held  in  Illinois,  that  a  guardian  has  no  authority  to  bring  suits 
in  relation  to  the  real  estate  of  his  ward.  {Mutter  v.  Benner^  69 
lU.  R.  108.)  And  it  has  been  held  in  West  Virginia,  that  a  bill 
in  equity  will* not  lie  in  the  name  of  the  guardian  to  recover  the 
distributive  share  or  interest  of  his  wards  in  the  personal  estate  of 
their  ancestor ;  but  the  decision  was  made  with  reference  to  the 
code  of  that  state.  {BwrdeU  v.  Cmuy  8  W.  Va.  R.  282.)  And  it 
has  also  been  held,  that  a  guardian  cannot  prosecute  an  action  in  his 
own  name,  after  his  female  ward's  marriage,  for  a  debt  due  her 
before  the  marriage.  (Barret  v.  CommonweaUhj  4  J",  J,  Marsh. 
R.  389.)  The  power  of  the  general  guardian  to  maintain  an  action 
to  recover  moneys  due  the  infant  ward  is  well  settled,  but  it  is  also 
anderstood  that  the  action  may  likewise  be  maintained  by  the  infant 
himself  by  a  guardian  ad  litem.  The  right  of  the  general  guardian 
in  such  cases  is  not  an  exclusive  one,  and  the  infftnt  may  have  the 
action  also  by  a  guardian  ad  litem  duly  appointed  for  the  purposes 
of  the  action.  (Segelken  v.  Meyer^  14  HurCs  R.  593.  8.  C.  22  ib.  6. 
Porter  v.  BleUer^  17  Barb.  R.  149.)  The  guardian  has  power  to 
execute  a  release  to  render  a  witness  competent  in  a  case  relating  to  the 
ward's  property.  {Capehart  v.  Hesey's  Adm.  1  HilPs  Ch.  R.  499.) 
It  may  be  affirmed  as  a  rule,  that  the  rights  and  powers  of 
guardians  are  regarded  as  local,  and  do  not  entitle  them  to  exercise 
any  authority  over  the  person  or  personal  property  of  their  wards 
in  other  states.  The  reason  assigned,  in  cases  of  guardians  who 
hold  their  office  by  appointment  of  the  court,  is,  that  all  their 
authority  springs  out  of  their  official  character ;  and  a  civil  officer, 
as  such,  can,  of  necessity  possess  no  power  beyond  the  limits  of  the 
sovereignty  by  which  he  is  appointed.  (  Vide  Zeonard  v.  Pittnamj 
61  iJT  ff,  R,  247.  Salvne  v.  OUfMm,  1  ib.  193.  Ec  parts  Dww- 
sen,  3  Bradf.  R.  130.  M'Losky  v.  Reid,  4  ib.  384.  BioU^s 
Estate,  1  Tuck.  R.  422.  Mi/rrdL  v.  Diohey,  1  Johns.  Oh.  R.  153. 
WilUams  v.  Storrs,  6  ib.  353.  Taumsend  v.  KmdcM,  4  Mimm,,  R. 
412.    Johnstone  v.  Beattie,  10  O^rk  <&  Fin.   R.  114.)    And  it 
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may  be  stated  as  a  general  proposition  that  the  guardian  has  no 
authority  over  the  real  estate  of  his  ward  sitnate  beyond  the  terri- 
torial jurisdiction  of  the  court  making  the  appointment  of  such 
guardian.  ( Vide  Boss  y.  Southioestem  Railroad  Co.  53  Ga.  B. 
514.  MaomeU  v.  Campbell^  45  Tnd.  E.  361.  Earl  y.  Dusser,  30 
ib.  11.)  But  it  is  the  duty  of  the  guardian  to  take  care  of  and 
account  for  the  money  of  his  ward  irrespectiye  of  the  source  from 
which  it  was  deriyed,  {Dvm,ca/n  y.  Pathos  Heirs^  6  Dana^s  JR. 
223.)  Where  there  are  two  or  more  guardians  for  the  same  ward, 
the  receipt  or  acquittance  by  one  is  sufficient.  {Alston  v.  Mum- 
fordy  1  BrockenborougKe  JR.  266.  Graham  v.  Davidson^  2  Deo. 
<&  Batt.  R.  155.)  Their  trust,  in  such  a  case,  is  joint  and  several, 
and  they  may  act  together  or  separately,  each  being  responsible  for 
his  own  acts.  {Kirby  v.  Turner^  Hopk.  Oh.  R.  309.)  And  the 
guardian  is  held  to  a  strict  account  of  his  management  of  the 
minor's  estate.     {Berkmeyer  v.  Keliema/ny  32  Ohio  R.  239.) 

§  177.  Upon  the  determination  of  the  guardianship,  whether  by 
the  coming  of  age  of  the  ward,  or  other  event,  the  guardian  may  be 
required  to  render  an  account  of  his  trust,  and  the  court  which 
appointed  him  may  cite  him  to  render  a  special  account  of  his 
transactions  i^lating  to  his  guardianship  at  any  time  upon  the 
application  of  th^  ward  or  a  near  relative  of  such  ward  although  a 
judicial  examination  and  settlement  of  the  guardian's  accounts, 
cannot,  as  a  rule,  be  required  so  long  as  the  guardianship  continues. 
But  the  whole  subject  is  generally  regulated  by  statute,  and  in  the 
absence  of  statutory  provision,  the  matter  would  be  attended  with 
difficulty.  ( Vide  Matter  of  Dyer^  5  PoAg^B  R.  534.)  And  yet  a 
court  of  general  equity  jurisdiction  may  call  upon  the  guardian 
to  account,  though  he  may  be  a  testamentary  guardian,  or  one 
appointed  by  an  inferior  court.  {Matter  of  Andrews^  1  Johns.  Oh. 
R.  99.)  One  who  assumes  to  act  as  the  guardian  of  an  infant  with- 
out authority,  or  under  an  appointment  which  is  void  for  want  of 
jurisdiction  in  the  court  by  which  it  was  granted,  becomes  liable  as 
a  trustee  in  vnvitum^  and  may  be  made  to  account  in  a  court  of 
equity.  {Oorbitt  v.  OarroU,  50  Ala.  R.  315.)  And  if  a  guardian 
has  voluntarily  submitted  the  settlement  of  guardianship  in  a  pro- 
bate court  other  than  that  appointing  him,  he  will  be  estopped  from 
denying  the  jurisdiction  of  the  court,  however  irregular  its  proceed- 
ings may  have  been.  {Norton  v.  AfiUer^  25  Arh  R.  108.)  In  the 
State  of  Georgia  an  ordinary  of  one  county  has  jurisdiction  to  call 
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a  guardian  residing  in  another  county  to  account  under  certain  cir- 
cumstances determined  by  the  court.  {Jackson  v.  Hitchcock^  48 
Ga,  H,  491.)  In  cases  where  the  marriage  of  a  female  ward  puts 
an  end  to  the  guardianship,  upon  the  happening  of  that  event,  the 
guardian  may  be  required  to  render  his  account.  {KidweU  v.  Stdte^ 
46  Ind.  R.  27.  Wise  v.  NiyrUm,  48  Ala.  R.  214.)  And  upon  the 
death  of  the  ward,  the  guardianship  ceases,  and  the  guardian  must 
render  his  account.  But  the  administrator  of  a  deceased  guardian 
cannot  be  called  upon  to  account  before  the  surrogate  in  New  York. 
He  can  only  be  called  upon  to  respond  in  a  court  of  equity.  {Fams- 
wcrih  V.  OlipJumtj  19  Barb.  R.  30,  35.  Matter  of  Van  Wycky  1 
Barb.  Ch.  R.  565,  568.)  Although  by  a  statute  of  the  state,  the 
surrogate  is  given  the  same  power  to  compel  guardians  to  account, 
as  he  has  to  require  executors  and  administrators  to  do  so.  {Laws 
of  1867,  ch.  782,  §  1,  <w  amended  by  Loajos  of  1871,  ch.  482,  §  1, 
a^\d  2  Laws  of  1880,  ch.  18,  §  2472,  sub.  7.)  And  by  other  provi- 
sions of  law,  the  accounting  may  be  had  as  well  at  the  instance  of 
tlie  guardian  as  of  the  ward,  or  any  relative  of  the  ward,  or  a  new 
guardian  who  may  have  been  appointed.  {Laws  of  1837,  ch.  460. 
Seaman  v.  Duryea^  1\  Nt  Y.  R.  324,  327.)  If  the  guardian 
neglects  to  render  his  account  of  his  own  volition,  upon  the  determ- 
ination of  his  guardianship,  he  may  be  cited  by  the  court  and 
required  to  render  such  account,  upon  the  application  of  the  ward 
or  other  party  authorized  by  law  to  act  in  the  premises  on  behalf 
of  the  ward.  {Bailey  v.  Rogers^  1  Maine  R.  186.  Robertson  v. 
Robertson^  1  Roofs  R.  51.)  And  obedience  to  an  order  requiring 
the  guardian  to  account  may  be  enforced  by  attachment,  as  for  a 
contempt.  (  Vifie  Dora/n  v.  Dempseyy  1  Bradf.  R.  490.  Saltus  v. 
Salius,  2  La/ns.  R.  9,  11.  Seanum  v.  Duryea^  W  N.  Y.  R.  324, 
829.)  After  the  ward  has  arrived  at  full  age  he  may  waive  his  legal 
rights  to  an  account,  and  join  his  gus^ian  in  asking  for  a  decree  of 
court  discharging  the  guardian  from  his  trust.  {Marr's  appeal^ 
78  Pemi.  R.  66.)  And  a  final  settlement  of  a  guardian's  accounts, 
made  by  him  voluntarily  before  his  ward  has  attained  majority, 
is  not  void  on  that  account.  {Spencer  v.  Spencer^  60  Ala.  R.  445.) 
So  an  infant  may  appear  by  }n&prochein  ami^  and  call  his  guardian 
to  an  account  during  his  minority,  and  the  court  will  even  permit 
a  stranger  to  come  in  and  complain  of  the  guardian  for  his  negli- 
gence and  abuse  of  the  estate  of  his  ward.  {Pomfret  v.  Lord 
Windsor,  2  Ves.  R.  484.    Duke  of  Hamilton  v.  Lord  Mohrn,  1 

34 


266  LAW  OF  INFANCY. 

P.  Wms.  R.  119.)  And  the  guardian  is  Kable  to  be  called  upon  to 
account  at  any  time.  {In  re  Burke^  1  BaU  <&  Beat.  E.  74.)  But 
by  the  practice  of  courts  of  equity  jurisdiction  in  this  country,  the 
infant  has  one  year  after  attaining  his  majority,  in  which  to  investi- 
gate the  guardian's  account,  and  the  guardian  is  not  entitled  to  a 
discharge  until  the  expiration  of  that  time.  {Matter  of  Van  Homey 
7  Paiges  R.  46.)  In  some  of  the  states,  as  in  New  York,  the 
guardian  is  required  by  statute  to  render  an  account  once  a  year 
{Law%  of  1837,  ch.  460,  §  57),  and  in  other  states  the  account  must 
be  rendered  once  in  two  years,  and  in  most  of  the  states  the  guardian 
is  compelled  to  file  an  inventory  of  the  effects  in  his  hands  once  in 
every  given  period,  although  a  judicial  examination  and  settlement 
of  such  accounts  is  not  contemplated  at  these  periodical  accountings. 
(  Vide  Draper  v.  Anderson^  37  Barb.  R.  168.  And  also  Cro/pster 
V.  Griffith^  2  Blanks  R.  5.)  Although  in  some  cases,  under  some 
provision  of  a  statute,  perhaps,  previous  annual  settlements  are  pre- 
sumed to  be  ox)rrect  on  final  settlement  of  the  guardian's  accounts. 
{Ashley  V.  Martin^  50  Ala.  R.  537.)  The  annual  settlements  of 
the  guardian's  accounts  are  not  usually  regarded  as  conclusive. 
{Kidd  V.  Oeibar,  63  Mo.  R.  342.  Do^T/iiB  appealy  82  Perm.  R. 
169.     And  vide  WiUie  v.  Fox,  25  Wis.  R.  646.) 

§  178.  It  is  not  needful  here  to  state  in  detail  what  are  the  proper 
charges  and  credits  in  the  accounting  of  the  guardian.  It  may  be 
asserted,  however,  in  general  terms,  that  all  the  transactions  which 
have  taken  place  between  the  guardian  and  his  ward  must  appear. 
The  account  should  contain  all  the  money  and  property  which  have- 
oome  mto  the  hands  of  the  guardian,  and  show  how  the  same  have 
been  disposed  of  or  employed,  and  if  the  guardian  has  several  wards 
in  charge,  his  account  must  exhibit  his  dealings  with  each.  (  Vide 
CrowdVe  appeal,  2  Watt^  R.  295.  O'Neil  v.  Herbert,  C.  W.  Ihid. 
Eq.  R.  30.  JohneorCe  Admr.  v.  JohnsovCe  Exe.  2  HHIe  Ch.  R. 
285.  Haywa/rd  v.  EU/is,  13  Pick.  R.  272.  Karr  v.  JKirr,  6 
D(md!e  R.  3.  Hendrioke  v.  Hvddleston,  5  Sme.  dh  Ma/reh.  Ch.  R. 
422.  Wait  v.  Wait,  1  Bradf.  R.  345.)  If  the  items  of  credit  in  a 
guardian's  account  current  are  objected  to  and  contested  on  his 
final  settlement,  they  should  not  be  allowed,  unless  supported  by 
proper  vouchers  and  sufficient  proof  of  their  correctness,  {N'euh 
man  v.  Reed,  50  Ala.  R.  297.  And  vide  Ashley  v.  Martin,  Lb. 
537.)  And  under  the  New  York  practice,  items  of  credits  for 
expenditures  on  account  of  the  ward's  estate  of  over  twenty  dollars 
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will  be  rejected  nnleas  supported  by  vouchers.    {Mutter  of  OHl, 

3  Evn'8  E.  20.    8.  C.  5  S.  C.  R.,  hy  T.  <&  C.  237.) 

Upon  the  settlement  of  his  accounts,  the  guardian  will  be  allowed 
for  aU  reasonable  disbursements  and  expenses  incurred  on  behalf 
of  his  ward,  and  all  reasonable  commissions  upon  moneys  received 
and  paid  out  in  the  matter  of  his  ward's  estate,  the  rate  of  which 
is  sometimes  fixed  bj  statute,  and  sometimes  bj  the  court,  in  which 
latter  case,  the  circumstances  will  be  considered.  {Staie  v.  Foy^  65 
iT.  C,  a.  265.  Covington  v.  Zeaky  li.  694.  Booth  v.  Sineaih^  2 
Strdbh,  Eq.  E.  81.  McDowell  v.  CcOdweUy  2  MoCorcPs  Ch.  E. 
56.  Blake  v.  Pegram^  101  Mass,  E.  592.  May  v.  May,  109  ib. 
252.  Succession  of  Oross^  23  La,  Ann,  E.  105.  Speer  v.  Tinsley^ 
55  Ga.  E.  89.  Nemvum  v.  Eeed,  50  Ala.  E.  297.  Matter  of 
Ecberts,  3  Johns.  Ch.  E.  42.  Matter  of  Kellogg,  7  Paige's  E.  265. 
Eapai^e  v.  HdU,  1  Sandf  Ch.  E.  399.     Clowes  v.  Fizn  Antwerp, 

4  ^arft.  A  416.  5.  (7.  6  iT.  JT.  -ff.  466.  Morgan  y.  Morgan,  39 
Barb.  20.  Fi(fo  M(yrgan  v.  ffannas,  13  ^JJ.  iT.  aS.  Pn  J?.  361.) 
It  is  the  duty  of  guardians,  when  necessary,  to  employ  counsel  in 
matters  of  their  ward,  and  when  so  employed,  they  will  be  allowed 
the  cnfltomaiy  charges  for  such  services  in  their  account.  {Chap- 
line  V.  Moore,  7  How,  E.  159,  166.  And  vide  McNicTde  v.  Henry, 
4  Brews.  E  150.)  And  as  long  as  the  guardian  remains  the  right- 
ful bailiff  of  his  ward's  property,  he  is  entitled  to  a  reasonable 
allowance  as  a  trustee.  {McNickle  v.  Henry,  9  Phila.  E  243.) 
But  a  guardian  will  not  be  allowed  to  charge  the  estate  of  his  ward 
with  any  pai-t  of  the  expense  of  a  controversy  on  the  settlement  of 
his  accounts,  when  such  controversy  was  occasioned  by  his  own 
feult.  {Blake  v.  Pegram,  109  Mass,  E,  541.)  KTeither  will  a 
guardian  be  allowed  compensation  for  taking  care  of  the  trust  fund 
of  his  ward  while  he  himself  is  the  borrower  of  it.  {Fa/rrell  v. 
Stein,  46  Yt,  E,  678.)  And  a  guardian  will  not  be  allowed  an  extra 
compensation  for  services,  though  not  strictly  within  the  line  of  his 
duties,  but  he  is  restricted  to  the  statutory  allowance.  {Morgan  v. 
Hannas,  49  N.  T.  E.  667.  And  vide  Foley  v.  Eagen,  13  Alh. 
Pr.  N.  S,  E,  361.)  When  the  charges  in  the  accounts  of  a  guardian 
exceed  the  annual  income  of  his  ward's  estate,  the  excess  will  not 
be  allowed  unless  a  case  is  made  out  upon  which  the  court  would 
have  sanctioned  them  before  they  were  incurred.  {Holmes  v. 
Logan,  3  Stnibh,  Eg,  E  31.  But  vide  Rosehorough  v.  Rose- 
loroitgh,  69  Tenn.  R.  314.)    When  the  personal  services  of  an 
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infant  in  the  family  of  a  guardian  are  eqnal  to  her  maintenance, 
the  guardian  will  not  be  allowed  anything  for  her  support.  {Bvsh 
V.  White,  2  Mon.  R.  101.  Wait  v.  Wait  2  Bradf.  R.  345.  And 
vide  Hooper  v.  Savage,  1  Munf.  R,  119.)  And  charges  in  a 
guardian's  account  for  board  and  clothing,  should  not  be  allowed 
when  it  appears  that  the  ward  labored  for  the  guardian,  and  that 
his  labor  was  equal  to  the  value  of  the  board  and  clothing.  {Crosii/ 
V.  Crosh/j  1  S.  0.  R.  337.)  So,  if  a  guardian  commit  the  custody 
and  control  of  a  female  ward  to  a  person  who  compels  personal 
services  from  her,  while  her  education  and  culture  are  neglected, 
he  will  not  be  allowed  a  credit  for  her  board  within  the  value  of 
her  personal  services,  nor  for  expenditures  beyond  the  income  of 
her  estate,  when  she  is  able  to  maintain  herself.  {Starling  v. 
Btdkum,  47  Ala.  R.  314.  And  vide  Bradford  v.  Bodfiah,  39 
Iowa  R.  681.)  An  allowance  out  of  the  estate  of  a  ward  will  not 
be  granted  for  past  maintenance  to  one  who  took  him  when  an 
infant  and  brought  him  up  as  a  member  of  his  family,  without  any 
apparent  expectation,  until  afterwards,  of  an  allowance  from  his 
estate  therefor,  and  a  guardian  paying  such  a  charge  cannot  hold 
the  ward's  estate  therefor.    {Folger  v.  Heidel,  60  Mo.  R.  284.) 

§  179.  The  final  settlement  of  a  guardian's  account  in  the  proper 
court  is  held  to  be  prima  facie  correct,  and  will  not  be  disturbed 
except  upon  clear  and  satisfactory  evidence ;  and  unless  revoked, 
reopened,  or  appealed  from,  is  conclusive  upon  the  parties.  {Foust 
V.  Chamblee,  51  Ala.  R.  75.  Jones  v.  Fellows,  58  ih.  343.  Hut- 
ton  V.  Williams,  60  ih.  133.  Woodmansi^  v.  Woodma/nsie,  32  Ohio 
St.  R.  18.  MaOoch  v.  Rice,  6  HdsKs  R.  33.  HoU/md  v.  State, 
48  Ind.  R.  391.)  The  account  of  the  guardian,  however,  may  be 
reopened  in  a  proper  case,  by  leave  of  the  court,  as  to  matters  of  form 
or  substance,  and  corrections  made.  {Blake  v.  Pegrain,  109  Mass.  R. 
541.  Ellis  V.  ScoU,  75  N.  C.  R.  108.  And  vide  The  State  v.Hoster, 
6 1  Mo.  R.  544.)  On  this  principle,  an  action  will  not  lie  against  the 
guardian,  or  against  the  ward,  before  the  guardian's  accounts  are  set- 
tled. {Nvliz  V.  Renter,  1  WaM  R.  229.  Anderson  v.  Maddox,  3 
MoCorWs  R.  237.  SnMh  v.  PhUhrich,  2  N.  H.  R.  395.  CritcheU 
V.  HaU,  56  ib.  324.  Dams  v.  Ford,  7  Ohio  R.  104.  O'Brien  v. 
Strong,  42  Iau)a  R.  647.  Stillwell  v.  MUls,  19  Johns.  Ji.  304.  Salis- 
hury  V.  Van  Hoesen,  3  HUPs  R.  77.  Oraff  v.  Mesmer,  52  Col.  R. 
636.  Norton  v.  Mills,  25  Ark.  R.IOS.  BxitvideCaddeiacky.Eent, 
5  Paige's  R.  92.    Famsworth  v.  Oliphant,  19  Barl.  R.  30,  35.) 
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Bnt  it  has  been  held,  in  such  case,  that  a  settlement  and  distribution 
of  the  funds  sued  for,  alleged  to  have  been  made  by  the  guardian, 
as  shown  by  a  report  and  vouchers,  before  submission  thereof  to 
the  court  for  approval  constitute  no  bar  to  a  complaint  on  a  guardian's 
bond  ;  the  court  declaring  that  such  a  transaction,  without  judicial 
sanction,  is  merely  the  ex  parte  statement  of  the  guardian.  {Da/vis  v. 
State,  68  Ind.  R.  104.  BeedU  v.  State,  62  ib.  26.  And  vide  Qra/oett 
V.  Malone^  54  Ala,  R.  19.)  And  it  is  well  settled  that  an  action  may 
be  maintained  on  the  guardian's  bond,  for  not  delivering  up  the  prop- 
erty of  the  ward,  although  no  order  has  been  made  by  the  court. 
{Jarrett  v.  The  State^  5  OiU  <6  Johns.  R.  27.)  This  may  depend 
something  upon  the  provisions  of  the  statute  under  which  the  bond 
was  taken.  In  New  York,  and  in  other  states,  no  action  will  be  sus- 
tained on  the  guardian's  bond  until  proceedings  for  an  account  have 
been  had  against  the  guardian.  {Saliahv/ry  v.  Va/n,  Hoesen^  3  HilVs 
R.  77.  Oirvin  v.  tiickmcm^  58  How,  Pr.  R.  244.  StiUweU  v. 
MiUa,  19  Johns:  R.  304.  BT(ywn  v.  SadL,  57  N.  T.  R.  286. 
Critohett  v.  Tlail^  56  iT.  H.  R.  324.  But  vide  contra^  The  JvsUoeSy 
etc.  V.  WiUis,  3  Yerg.  R.  461.)  And  in  North  Carolina,  it  has  been 
held,  that  the  sureties  will  be  discharged,  unless  the  infant,  on  arriv- 
ing of  age,  have  a  full  settlement  with  his  guardian  of  all  matters 
within  three  years,  and  either  sue  him  for  any  balance  due,  or  notify 
the  sureties  of  the  deficiency.  (Johnson  v.  Taylor j  1  HawKs  R.  271.) 
But,  when  the  guardian  has  been  required  by  order  of  court  to  render 
his  account  for  specific  moneys  alleged  to  have  been  received  by 
him  belonging  to  the  infant,  and  he  neglects  to  report  in  obedience 
to  the  order,  the  action  may  be  brought  against  the  sureties  without 
further  proceedings.  {JJentery.  Finxih^^^  HwrCs  R.  146.)  The 
sureties  upon  a  guardian's  bond  are  not  discharged  by  the  giving 
of  a  new  bond  with  other  sureties.  {MoMath  v.  The  State,  6  ffar. 
cfe  Johns.  R.  98.  And  vide  Hamlin  v.  Atkinson^  6  Rand.  R.  574. 
Steele  v.  Reese,  6  Yerg.  R.  263.)  Neither  are  the  sureties  dis- 
charged by  the  neglect  of  the  court  to  compel  a  settlement  by  the 
guardian.  (Commonwecdih  v.  Preston,  5  Mon.  R.  584.)  In  Maine, 
where  the  only  breach  of  the  bond  was  a  neglect  to  return  an 
inventory  of  the  ward's  estate  within  the  proper  time,  and  the 
estate  was  not  subject  to  the  payment  of  debts,  only  nominal  dam- 
ages were  allowed  in  an  action  on  the  bond.  {FvUer  v.  Wing,  17 
Maine  R.  222.  Vide  Commonwealth  v.  Preston,  5  Mon.  R.  587.) 
But  the  liability  of  the  surety  is  not  limited  to  the  property  owned 
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b J  the  ward  when  the  bond  was  taken ;  it  extends  to  property  sub- 
sequently acquired  as  well.  {Oray  v.  Brown^  1  Rich.  R.  351.) 
In  Massachusetts,  it  has  been  held  that  a  surety  is  not  b*able  for  a 
breach  of  the  guardian's  duty  in  respect  to  a  sale  of  the  ward's  real 
estate  pursuant  to  a  license  under  the  statute  of  1783,  chapter  32. 
{LyTMin  V.  GonJcey^  1  Met.  R.  317.) 

In  Virginia,  it  has  been  held  that  a  guardian's  bond  must  be  taken 
in  open  court,  because  it  is  a  judicial  and  not  a  ministerial  act. 
{Page  v.  TayloTy  2  JUunf.  R.  492.)  And  in  North  Carolina,  the 
bond  should  be  made  to  the  justices  present  in  court  at  the  time  of 
granting  the  guardianship.  {Justices^  etc.  y.  WUsonj  2  JDev.  R,  6. 
Same  v.  DozLer^  3  ift.  287.  8.  C.  4  ib.  392.)  And  such  a  bond 
made  payable  "  to  the  justices  of  Caswell  county  court,"  was  held 
to  be  void  at  common  law,  and  by  the  statute  as  well.  {Justices^ 
etc.  V.  Buchxman^  2  Mwrph.  R.  40.  Vide  The  State  v.  Brovm,  67 
N.  C.  R.  475.)  But,  as  a  rule,  the  bond  is  not  required  to  be  taken 
in  open  court,  and  when  not,  it  will  be  binding  if  taken  out  of  court, 
but  care  should  be  taken  to  have  the  bond  executed  to  the  proper 
parties,  and  according  to  the  terms  of  the  statute. 

In  Alabama,  it  has  been  held,  that  an  action  upon  the  guardian's 
bond  must  be  brought  in  the  name  of  the  judge  of  the  county  court. 
(Davis  V.  Dickson^  2  Stew.  R.  370.)  And  in  Kentucky,  the  assignee 
of  a  decree  in  favor  of  a  ward  against  the  administrator  of  his 
guardian,  may  sustain  a  suit  as  relator  on  the  administrator's  bond. 
(77ie  Gommon/toealth  v.  Boston^  3  B.  Mnn.  R.  293.)  In  the  State 
of  New  York,  the  bond  of  the  guardian  runs  to  the  minor  himself, 
and  upon  a  breach  of  the  condition,  the  bond  is  given  up  by  the 
o£Scer  or  court  taking  it  to  be  prosecuted ;  and  such  is  the  practice 
in  other  states.  When  the  guardian  is  appointed  for  two  or  more 
wards,  the  bond  is  regarded  as  several,  and  a  separate  action  may  be 
maintained  for  the  benefit  of  each  ward.  {Bamett  v.  Commanr 
wealthy  5  J.  J.  Marsh.  R.  286.)  And  several  distinct  breaches  of 
a  guardian's  bond  may  be  joined  in  one  complaint.  {Richardson 
V.  The  State,  65  Ind.  R.  381.)  The  supreme  court  of  Wisconsin 
has  lately  decided,  in  a  case  not  yet  reported,  that  the  discharge  of 
a  surety  on  a  guardian's  bond  in  bankruptcy  is  a  defense  to  an  action 
brought  upon  the  bond.  {Dams  v.  McOurdt/y  noted  in  23  Alh.  L. 
J.  257,  citvng  Mace  v.  WeUs^  7  How.  R.  272.  Tobias  v.  Rogers^ 
13  N.  T.  R.  59.  Amoskeag  Manuf.  Co.  v.  Barnes^  49  N.  H.  R. 
312.     Clarke  v.  Porter,  25  Penn.  R.  141.    Dean  v.  Sprahnan^  7 
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jBlac]^/,  R.  317.     Reitz  v.  People,  72  IlL  R.  435.     Bates  v.  West, 

19  iJ.  134.    Shdton  v.  i?^<w<9,  10  Jfo.  R.  473.    J?ow^  v.  Pucket,  7 

Humph.  R.  169.    e/<77i^  v.  Knox,  46  -4Za.  5.  53.    Ed  parte  Taylor, 
16  iV^  5.  ^.  40.) 

§  180.  The  relations  existing  between  guardian  and  ward  are  so 
close  and  confidential,  and  the  opportunities  afforded  the  guardian 
of  exerting  an  influence  over  the  mind  of  his  ward,  are  so  many 
and  various,  that  the  courts  are  exceedingly  watchful  of  the  rights 
of  wards  in  respect  to  transactions  between  them  and  their  guardians. 
It  is  a  rule  of  equity  jurisdiction,  that  in  all  transactions  between 
parties  holding  confidential  relations  with  each  other,  the  utmost 
good  faith  is  required ;  and  this  principle  is  always  most  jealously 
applied  as  between  guardian  and  ward.  The  doctrine  will  best  be 
illustrated  by  a  brief  reference  to  some  leading  authorities  upon  the 
subject.  At  an  early  day  the  English  chancery  set  aside  a  gift  or 
gratuity  by  the  ward  to  his  guardian,  made  just  after  the  ward  had 
attained  his  majority,  upon  principles  of  public  policy,  although 
there  was  no  proof  of  imposition  or  undue  infiuence.  {Hylton  v. 
Hylton,  2  Ves.  Sen.  R.  547 ;  Batch  v.  JETatoh,  9  Ves.  R.  292.)  And 
the  same  court  has  frequently  held  that  all  transactions  between 
guardian  and  ward,  which  were  advantageous  to  the  former,  and 
prejudicial  to  the  latter,  should  be  set  aside,  even  after  the  accounts 
were  settled,  unless  it  was  made  to  appear  that  the  fullest  delibera- 
tion had  been  had  on  the  part  of  the  ward,  free  from  undue 
influence,  or  circumstances  of  suspicion.  (  Wright  v.  Proud,  13 
Ves.  R.  136.  Huguenin  v.  Baseley,  14  ib.  273.  Archer  v.  Hudr 
son^  7  Bea/v.  R.  551.  MmtlandY.  Backhouse,  16  Sim.  R.  58. 
Dent  V.  Bennett,  4  Mylne  cfe  Craig^s  R.  269.  Wych  v.  Pachington, 
3  Bro.  Par.  Cas.  46.    MdlishY.  Mdlish,  1  Sim.  cfe  Stu.  R.  138.) 

In  this  country  it  has  been  held  that,  where  a  guardian  obtains  a 
formal  release  from  his  ward,  even  after  the  latter  becomes  of  age, 
without  disclosing  to  him  matters  which  it  is  important  he  should 
know  before  executing  the  release,  such  as  the  value  of  the  securi- 
ties transferred,  the  guardian's  duties  and  the  ward's  rights,  the 
whole  should  be  set  aside.  {Woma£k  v.  Austin,  1  S.  0.  R.  421.) 
Again,  in  another  late  case,  it  was  declared  that,  where  a  guardian 
has  a  settlement  with  his  ward,  shortly  after  the  ward's  maturity, 
in  the  absence  of  his  advisers  and  friends,  the  law,  founded  in 
public  policy,  presumes  fraud,  and  throws  the  burden  of  rebutting 
that  presumption  upon  the  guardian.     {Harris  v.  Carstarphen,  69 
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N,  C,  JR.  416.)  And  again,  it  has  been  held,  npon  the  same  princi- 
ple, that  contracts  made  by  guardians  with  their  wards,  immediately 
after  they  become  of  age,  are  regarded  with  suspicion  by  the  court, 
and  if  there  is  any  appearance  of  unfairness,  they  will  be  disre- 
garded. (Richardson  v.  lAnney^  7  B.  Mon.  K.  571.)  And  once 
again,  it  has  been  held  in  a  case,  where  it  appeared  that  the  guardian, 
soon  after  the  ward  became  of  age,  and  before  the  guardian  had 
settled  his  accounts  with  his  ward,  procured  the  ward's  indorsement 
of  a  note  made  by  the  guardian  for  the  payment  of  a  precedent 
debt  of  the  guardian,  to  a  third  party,  who  took  it  with  notice  of 
the  relations  between  the  maker  and  indorser,  that  the  note  could 
not  be  enforced  against  the  ward,  and  it  was  declared  that  the  law 
would  infer  undue  influence  in  such  a  case,  without  allowing  an 
inquiry  whether  it  actually  existed  or  not,  because  of  the  danger  to 
wards,  of  leaving  that  question  open  while  the  relationship  of 
guardian  and  ward  exists.  {Oale  v.  IFeZfo,  12  Barb.  R.  84.  And 
vid^  Wheelock  v.  Elliott^  28  How.  Pr.  R.  89.  Wickiaer  v.  Cook^ 
85  lU.  R.  68.)  And  it  is  a  rule,  recognized  by  the  courts,  that  all 
transactions  between  guardians  and  wards,  while  the  relation  subsists 
or  has  but  recently  been  determined,  whereby  the  guardian  secures 
a  benefit  to  the  detriment  of  the  ward,  are  regarded  as  suspicious, 
and  will  be  closely  scrutinized,  and  generally  disregarded  by  courts 
of  justice.  But  a  full  and  fair  settlement  between  guardian  and 
ward,  after  the  ward's  majority  will  be  recognized  by  the  courts. 
{Coplinger  v.  Stokes^  1  Meigs^  R.  175.  Dahin  v.  Derrumingy  6 
Paiges  R.  95.  Vide  Ferguson  v.  lAnorey^  54  Ala.  R.  510. 
Malone  v.  Kelley^  Ih.  532.  Stabler  v.  Cook^  57  ih.  22.)  And  a 
release  given  by  a  ward,  six  months  after  she  became  of  age,  to  be 
guardian,  freely  and  fairly,  without  fraud,  misrepresentation,  or 
undue  means  to  obtain  it,  was  held  valid.  {Kirhy  v.  Taylor^  6 
Johns.  Ch.  R.  242.  And  vide  Kirhy  v.  Turner^  Hopk.  Ch.  R. 
309.  Fish  V.  MUler,  Tb.  267.  Rapalje  v.  Hall,  1  Sandf.  Ch. 
R.  899.  Satterfidd  v,  John^  53  Ala.  R.  127.  Cheever  v.  Cong- 
dony  34  Mich.  R.  596.  Vide  Re  Simonds,  4  Mo.  App.  R.  598. 
Beedle  v.  State^  62  Ind.  R.  26.  Railshack  v.  Williamsony  88  lU. 
R.  494.) 

Such  are  some  of  the  leading  principles  with  respect  to  the 
appointment  of  guardians  for  infants,  their  duties,  obligations  and 
rights,  as  enunciated  by  adjudged  cases',  and  it  is  deemed  unnecessary 
to  pursue  the  subject  further  in  this  place.    The  peculiarities  and 
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particulars  in  regard  to  the  office  of  a  guardian  ad  Uterriy  have  been 
fully  discussed  in  a  previous  chapter  {Ante^  ch.  12) ;  and  the  sub- 
jects of  special  guardians  appointed  for  a  special  purpose,  or  to 
act  for  infants  in  a  special  proceeding,  will  be  briefly  considered 
hereafter. 


CHAPTER  XVI. 

OtTSTODY  OF  mtAHTS — ^WHO  MAY  OLABl  THSIR  SBRVIOES  —  WHO 
ENTFTLEb  TO  THMB  OtTSfODY  —  OIISTODY  BY  STATUTE  —  JURI8DI0- 
TIOK  OF  OOTTRTS  IN  (itJBSTlONS  OF  OtTSTODY  —  DTTERJPEBENOE  OF 
C50URT8  BY  HABEAS  CIOBPUS  —  CUSTODY  IN  OASES  OF  ILLEGITIMATE 
INFANTS  —  LIBERTY  OF  CHOICE  BY  INFANTS  —  CUSTODY  INCASES  OF 
GUAKDIAN8HIP. 

§  181.  LoNO,  elaborate  and  tedious  treatises  have  bewi  written 
and  published  upon  the  subject  of  the  custody  of  infants,  the 
defects  of  the  law  in  relation  to  it,  and  how  the  same  may  be 
remedied ;  the  uncertainty  prevailing  in  the  application  of  the  law 
to  the  different  cases  as  they  arise,  and  the  view  which  the  courts 
seem  to  take  of  the  frequently  conflicting  wishes  and  claims  of 
parents  and  guardians  where  family  differences  unhappily  occur, 
or  other  circumstances  exist  which  call  for  the  interference  of 
judicial  authority ;  but  it  is  believed  that  a  bird's  eye  view  may  be 
taken  of  the  subject,  and  all  the  general  and  more  important  rules 
and  principles  governing  such  cases  may  be  grouped  together  in  a 
comparatively  small  compass,  and  stated  in  a  comparatively  few 
paragraplis  and  points. 

But  inasmuch  as  the  question  of  the  custody  of  infants  depends 
essentially  upon  that  of  the  right  to  their  services,  it  may  be  well  to 
refer  briefly  to  the  latter  subject  before  entering  upon  the  main 
question.  The  general  understanding  formerly  was,  that  the  father, 
by  reason  of  his  obligation  to  maintain  and  educate  his  infant  child- 
ren, was  alone  entitled  to  the  value  of  their  labor  and  services,  and 
that  the  mother,  under  no  circumstances,  could  claim  the  custody 
of  their  person,  or  the  value  of  their  services.  A  different  rule, 
however,  now  prevails  in  this  country,  whatever  may  be  the  doc- 
trine as  upheld  by  the  English  courts,  and  in  most  of  the  American 
States  it  is  now  held,  that,  although  the  right  of  the  father  is  para- 
mount and  controlling  while  living,  yet  upon  his  death  the  mother 
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Bncceeds  to  the  power  and  rights  vested  io  him  over  the  person  and 
services  of  the  infant,  and,  under  some  circumstances,  the  same  rale 
has  been  upheld  while  the  father  was  living.  In  a  recent  case 
decided  by  the  supreme  court  of  the  State  of  New  York,  it  was 
squarely  decided,  that  the  mother,  when  the  father  is  dead,  may 
maintain  an  action  for  the  services  of  her  minor  child,  upon  the 
same  principle  that  the  action  is  given  to  the  father  while  living. 
{Simpson  v.  Buck^  5  L(m%.  R.  337.)  And  it  had  been  previously 
declared  by  the  same  court,  that  while  the  mother  remains  a  widow 
she  is  bound  to  provide  for  her  children,  and  is  entitled  to  control 
them  while  under  age,  and  to  collect  their  earnings  while  in  the 
service  of  others.  But,  that,  when  she  marries,  her  legal  capacity  is 
gone,  and  she  can  no  longer  control  the  persons,  or  property,  or  earn- 
ings of  her  children.  {WiXLiarm  v.  Hutchinson^  5  Barb.  JR.  122, 
123.)  And  in  a  very  late  case  decided  by  the  court  of  appeals  of 
the  State  of  New  York,  it  was  declared,  that  the  basis  of  the  right 
of  a  parent  to  the  services  of  his  minor  children,  is  derived  from 
the  obligation  the  law  imposes  upon  him  to  maintain,  educate  and 
protect  the  child  during  infancy  and  early  youth.  And  it  was  said 
that  this  obligation,  during  the  joint  lives  of  the  father  and  mother, 
.primarily  rests  upon  the  father,  but  it  was  held  that  on  the  death 
of  the  father,  the  duty  was  cast  upon  the  mother,  and  as  a  result  of 
tliis  obligation,  she  was  entitled  to  the  services  of  the  infant  child- 
ren. And  as  a  further  result  of  the  doctrine,  it  was  held,  that  a 
mother,  when  the  father  is  dead,  may  maintain  an  action  in  her 
own  name,  for  the  seduction  of  her  minor  daughter,  while  in  the 
employment  of  another,  but  who,  after  the  seduction,  returned  to 
her  mother  and  was  cared  for  by  her  during  her  confinement. 
{Furman  v.  Vcm  Sise^  56  N.  Y.  R.  435,  439.)  So,  at  an  earlier 
date,  the  supreme  court  of  the  state  enunciated  the  same  doctrine, 
that  a  mother,  in  case  of  the  death  of  the  father,  has  the  same  right 
to  the  services  of  a  minor  child,  that  the  father  would  have  if  living, 
and  that,  therefore,  she  may  maintain  an  action  for  the  seduction  of 
her  minor  daughter.  {Oray  v.  DvHcmd^  50  Bwrb.  R.  100.  And 
vide  Hitchman  v.  Whitney^  9  Hvmls  R.  512.)  In  the  State  of 
Connecticut,  it  is  held,  that  a  widowed  mother,  who  maintains  and 
supports  her  minor  child,  is  entitled  to  the  services  of  such  minor, 
and  may  maintain  an  action  to  recover  the  value  of  such  services 
when  rendered  for  another  party.  {MoMhewaon  v.  Perry ^  37  Con/n. 
JR.  435.)   And  the  same  rule  is  upheld  in  New  Hampshire.    {Ha/mr 
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mond  V.  Corhetty  50  TT.  S.  R,  501.  And  vide  Cain  v.  De  Vitty  8 
/c^a  R.  1 16.)  In  cases  where  the  husband  abandons  his  wife  and 
minor  children  and  leaves  and  continues  out  of  the  country,  and 
ceajses  entirely  to  provide  for  them,  he  has  no  claim  for  the  services 
of  his  children,  and  if  the  wife  provides  for  them,  she  is  entitled  to 
their  services,  and  may  maintain  an  action  against  a  party  for  whom 
the  services  were  rendered.  (  Vide  Oshom  v.  Nelson^  59  Barb,  R. 
375.)  In  the  absence  of  a  statute  upon  the  subject,  a  parent  cannot 
recover  damages  for  the  homicide  of  his  minor  child,  though  he 
may  maintain  an  action  for  the  loss  of  his  services  to  the  time  of 
his  majority.  {McDowell  v.  The  Georgia  R.  R.  60  Oa.  R,  320.) 
In  some  of  the  states,  the  law  imposes  no  obligation  on  mothers  to 
support  their  infant  children,  and  where  this  is  the  rule,  they  are 
not  entitled  to  the  earnings  of  such  infant.  Such  is  the  law  of 
Pennsylvania.  There,  the  father  is  bound  by  law  to  support  and 
educate  his  children,  and  is  entitled  to  the  correlative  right  of  serv- 
ice, but  a  mother  is  not  bound  to  the  duty  of  maintenance,  and 
hence,  it  is  held,  that  she  is  not  entitled  to  the  service  of  her  minor 
children,  though  she  may  be  a  widow.  (Passenger  Railway  Co, 
V.  StuUery  54  Perm.  R.  375,  378.)  And  in  that  state,  the  mother 
of  a  female  minor,  simply  as  mother,  is  not  permitted  to  maintain 
an  action  for  the  seduction  of  such  minor.  {Logan  v.  Murray^ 
6  Serg.  &  RawUs  R.  170.) 

It  may  be  stated  here,  that  in  some  of  the  states,  it  is  provided 
by  statute,  that  payments  made  to  minors  on  account  of  their  serv- 
ices shall  be  valid,  unless  the  parent  gives  notice  that  he  shall  claim 
the  wages  of  the  child,  and  in  New  York,  the  notice  must  be  given 
within  thirty  days  after  the  commencement  of  the  service.  {Laws 
of  1850,  cA.  579.  And  vide  Clvrdon  v.  Rowlamdy  24  Barh.  R.  634.) 
And  now  we  are  prepared  to  enter  upon  a  brief  discussion  of  the 
more  interesting  subject  of  the  rightful  custody  of  infants,  and  the 
method  by  which  the  right  is  adjudicated. 

The  Boman  law  gave  the  father  absolute  power  over  the  persons 
of  his  children.  According  to  'some  authors  the  atrocious  power 
of  putting  his  children  to  death  and  of  selling  them  in  the  open 
market,  was  vested  in  the  father  from  the  earliest  times  of  the 
republic.  Toward  the  mother  the  law  enjoined  upon  children  the 
duty  of  showing  due  reverence  and  respect,  and  punished  any  flagrant 
instance  of  the  want  of  it ;  but  beyond  this  she  had  no  other  claim. 

In  France,  by  the  Civil  Code,  the  authority  over  infants  is  given 
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exclusively  to  the  father  daring  his  life,  and  after  his  death  the 
right  of  the  mother  accrues.  But  the  father  may  appoint  by  will  a 
special  adviser  to  act  in  conjunction  with  the  mother,  without  whose 
concurrence  she  can  perform  no  act  of  guardianship. 

The  general  rule  of  law  in  England  is  that  the  legal  power  over 
infant  children  belongs  to  the  father,  and  that  during  his  life  the 
mother  has  none.  {Forsyth  on  Infants^  3-11.)  According  to 
Judge  Blackstone,  "  a  mother,  as  stcch^  is  entitled  to  no  power,  but 
only  to  reverence  and  respect.'*  (1  Black,  Com,  453.)  And  accord- 
ing to  the  common  law,  the  father  has  a  right  to  the  exclusive 
custody  of  his  child,  even  at  an  age  when  it  still  requires  nourish- 
ment from  its  mother's  breast.  "  The  law  is  perfectly  clear  as  to 
the  right  of  the  father  to  the  possession  of  his  legitimdte  children, 
of  whatever  age  they  may  be."  {Ex parte  KcCleUan^  1  Dowl,  P. 
C,  34.)  Again,  "  It  is  the  universal  rule,  with  some  exceptions, 
that  the  father  is  entitled  to  the  custody  of  a  young  child  even 
against  the  will  of  the  mother.  In  case  of  there  being  no  father, 
then  the  mother  is  the  person  next  entitled  to  its  custody."  (^ 
parte  Glover^  4  Dmjol,  P.  C,  293.)  This  last  assertion  must  be 
taken  with  the  proviso  that  no  testamentary  guardian  has  been 
appointed  by  the  father,  for  a  testamentary  guardian  is  expressly 
authorized  by  statute,  and  when  one  is  appointed,  he  has  the  custody 
of  the  chQd,  in  defiance  of  the  mother. 

§  182.  The  law  upon  the  subject  in  this  country  is  substantially 
the  same  as  in  England,  except  where  the  same  has  been  occasionally 
changed  by  statute.  Chancellor  Kent,  in  his  invaluable  commenta- 
ries, states  the  law  thus :  "  In  consequence  of  the  obligation  of  the 
father  to  provide  for  the  maintenance,  and,  in  some  qualified  degree, 
for  the  education  of  his  infant  children,  he  is  entitled  to  the  custody 
of  their  persons,  and  to  the  value  of  their  labor  and  services.  There 
can  be  no  doubt  that  this  right  in  the  father  is  perfect,  while  the  child 
is  under  the  age  of  fourteen  years.  But  as  the  father's  guardianship, 
by  nature,  continues  until  the  child  has  arrived  at  full  age,  and  he  is 
entitled  by  statute  to  constitute  a  testamentary  guardian  of  the  person 
and  estate  of  his  children  until  the  age  of  twenty-one,  the  inference 
would  seem  to  be,  that  he  was,  in  contemplation  of  law,  entitled  to 
the  custody  of  the  persons,  and  to  the  value  of  the  services  and 
labor  of  his  children  during  their  minority."    (2  Kenfa  Com,  193.) 

And  once  again  the  learned  chancellor  says :  "  The  father,  and, 
on  his  death,  the  mother,  is  generally  entitled  to  the  custody  of  the 
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infant  children,  inasmuch  as  they  are  their  natural  protectors,  for 
maintenance  and  education.  But  the  courts  of  justice  may,  in  their 
sound  discretion,  and  when  the  morals,  or  safety,  or  interests  of  the 
children  strongly  require  it,  withdraw  the  infants  from  the  custody 
of  the  father  or  mother,  and  place  the  care  and  custody  of  them 
elsewhere.    (2  Kenfs  Com.  205.) 

§  183.  Chancellor  Kent  cites  as  authorities  to  sustain  his  position, 
numerous  cases,  both  English  and  American,  which  settles  the  doc- 
trine as  he  states  it  From  the  authorities  collected  in  the  note 
anbjoined  to  the  text,  the  leari^ed  author,  in  substance,  lays  it  down : 
though  the  court  of  chancery  has  jurisdiction  to  control  the  father's 
possession  of  his  child,  yet  in  England  a  court  of  common  law  has 
no  such  delegated  authority.  In  the  case  of  Ths  King  v.  OreenhiU 
(4  Adolph  dk  EUiSy  624),  it  was  held,  that  the  father  was  entitled 
to  the  custody  of  his  legitimate  children  when  they  were  too  young 
to  o^ercise  a  discretion  as  to  their  custody.  The  father's  right  is 
superior  to  that  of  the  mother,  unless  it  appears  that  the  child 
would  be  exposed  to  cruelty  or  gross  corruption.  Upon  habeas 
carptis  the  chancellor  of  England  has  the  same  jurisdiction  as  a 
judge,  and  has  nothing  to  attend  to  but  personal  ill-usage  to  the 
child,  as  a  ground  for  taking  it  from  the  father.  But  when  there 
is  a  cause  in  courts  other  circumstances  may  be  considered,  and  if 
the  father  cannot  educate  the  child  in  a  manner  suitable  to  the 
property  given  to  it  by  another,  the  court  will  not  permit  the 
father  to  withhold  from  it  that  education ;  and  in  a  special  case  of 
the  kind,  chancery  would  not,  on  the  father's  application,  with- 
draw a  child  from  the  custody  of  its  aunt  {Lyons  v.  BUnkin^ 
1  JaeoVs  R.  245.) 

In  one  case  before  the  assistant  vice-chancellor  of  New  York,  on 
a  bill  by  the  mother  for  a  separation  from  her  husband  for  abandon- 
ment, and  a  claim  for  the  custody  of  her  infant  children,  the  court 
considered  it  to  be  the  settled  English  law,  that  the  father  had  the 
right  to  the  custody  of  his  children,  with  the  exception  of  very 
tender  infants,  unless  his  conduct  was  such  as  to  endanger  the  bodily 
or  moral  welfare  of  them,  or  any  of  them,  and  that  the  doctrine  of 
the  common  law  had  been  weakened,  though  not  overthrown,  in  the 
United  States.    {Ahret^ddt  v.  Ahrmfddty  1  Uoff.  Ch.  R.  497.) 

In  another  case  in  the  late  court  of  errors  of  New  York,  it  was 
decided  that  the  father  was  entitled  to  the  custody  of  his  minor 
children;  but  that  if  the  parents  lived  apart  under  a  voluntary 
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separation  and  the  father  had  left  the  infant  in  the  custody  of  the 
mother,  that  custody  would  not  be  transferred  to  the  father  on 
hdheofi  corpuB  when  the  infant  was  of  tender  age  and  sickly  habit, 
and  especially  if  the  qualifications  of  the  mother  for  its  care  were 
superior.  The  decision  of  the  supreme  court  was,  that  the  husband 
had  the  better  title  and  paramount  right  to  the  custody  of  his  minor 
children,  in  the  absence  of  any  positive  disqualification  on  his  part 
for  the  discharge  of  his  parental  duties,  and  the  alienism  of  the  hus- 
band was  not  such  a  disq^ialification ;  and  the  court  of  errors  affirmed 
the  decision.  {Merden  v.  The  People^  25  Wend.  R,  64.  The  People 
V.  Merden^  3  HiWe  R.  399.     Vide  2  Ketife  Coin.  194,  notef.) 

The  same  rule  upon  the  subject  is  recognized  by  the  courts  of 
England.  It  is  there  held  that  the  father  is  entitled  to  the  custody 
of  his  legitimate  children,  to  the  exclusion  of  their  mother,  though 
they  be  within  the  age  of  nurture.  {Rex  v.  OreenhUl^  6  Neville  <& 
Manning^ B  R.  244.  4  Adolph  cfe  Ellis  R.  624.)  And  if  a  divorced 
wife  should  detain  her  infant  child  from  the  father,  he  may  maintain 
proceedings  to  obtain  its  custody  without  any  previous  demand  upon 
the  mother  to  surrender  it.    {Ex  parte  Wiltey  76  Eng,  C.  L.  R.  680.) 

When  the  parents  of  minor  children  live  together,  they  are,  in 
reality,  jointly  entitled  to  the  custody  of  such  children ;  when  they 
live  apart,  the  father  has,  prima  facie^  the  right  to  such  custody, 
although,  in  cases  where  the  infant  is  of  tender  years,  and  requires 
the  cai'e  of  the  mother,  the  custody  will  be  awarded  to  the  mother. 
In  such  case,  the  welfare  of  the  child  is  the  paramount  considera- 
tion in  determining  the  question  of  custody.  {State  v.  BairJ^  21 
N.  J.  Eq.  R.  384.  Goodrich  v.  Goodrich^  AA  Ala.  R.  670.  Clark 
V.  Bayn,  32  Ohio  R.  299,  310.  Kerwin  v.  Wright,  59  Ind,  R.  369. 
Vide  ffenson  v.  Watts,  40  ib.  170.  Pierce  v.  MiUay,  62  III.  R. 
133.)  And  in  all  cases  of  contest  in  respect  to  the  custody  of  an 
infant,  the  courts  will  disregard  the  strict  legal  rights  of  the  father, 
whenever  the  welfaie  or  interests  of  the  child  require  it.  While 
adopting  the  legal  principle  that  the  father  is  usually  entitled  to  the 
custody  of  his  children,  the  courts  are  inclined  to  modify  the  rule 
by  the  equitable  principle  that  this  right  must  yield  to  considera- 
tions affecting  the  welfare  of  the  children ;  and  in  some  instances 
minor  children  have  been^ taken  from  the  parent,  and  placed  in  the 
custody  of  strangers.  ( Vide  Matter  of  Welch,  74  N.  Y.  R.  299. 
Dumavn  v,  Gwyne,  11  AUerCs  R.  270.)  It  has  been  held  even, 
that  the  indiflference  of  parents  in  respect  to  the  destination  and 
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employment  of  their  infant  children,  is  canse  for  taking  such 
children  from  their  custody ;  and  it  was  declared,  that  the  law  of 
the  land  is  broad  enough  to  protect  children  from  the  errors  of 
delinquent  parents,  and  will  not  fail,  through  its  officers,  to  endeavor 
to  prevent  the  injustice  which  would  otherwise  ensue.  {Matter  of 
Clifton,  47  Hixw^  Pr.  R.  172.) 

§  184.  But  the  common  law  has  been  modified  in  respect  to  the 
custody  of  infants  by  legislation,  both  in  England  and  in  many  of 
the  A^merican  States.  Thus  in  England,  formerly  the  right  of  the 
father  was  held  to  be  so  much  superior  to  that  of  the  mother,  that 
however  vile  his  character,  it  was  almost  impossible  to  deprive  him 
of  the  custody  of  his  infant  child  on  a  contest  by  the  mother. 
Now,  however,  they  have  a  statute  by  which  the  rights  of  the 
mother  are  better  provided  for,  and  she  may  have  a  hearing  before 
the  equity  courts,  provided  she  is  a  virtuous  woman,  and  obtain  the 
custody  of  her  children  under  seven  years  of  age,  and  access  to 
them  when  above  that  age.  (2  cmd  3  Vict,  ch.  54.)  In  one  of  the 
first  adjudications  under  this  act,  the  custody  of  five  infant  children 
was  transferred  from  the  father  to  the  mother  because  of  immoral 
conduct  on  the  part  of  the  father,  and  because  he  was  bringing  up 
his  children  in  a  way  calculated  to  demoralize  them.  (  Warde  v. 
Warde,  2  PhiUim  B.  786.) 

§  185.  In  the  State  of  New  York,  the  statute  provides  that  when 
a  husband  and  wife  shall  live  in  a  state  of  separation,  without  being 
divorced,  and  shall  have  any  minor  child  of  the  marriage,  on  appli- 
cation of  the  wife,  if  she  be  an  inhabitant  of  the  state,  the  supreme 
court,  upon  habeas  corpus,  may  award  the  charge  and  custody  of 
the  child  to  the  mother,  for  such  time,  under  such  regulations  and 
restrictions,  and  with  such  provisions  and  directions  as  the  case  may 
require.  (2  R.  S.  part  2,  ch.  8,  tit.  2,  §§  1,  2.  2  Stat.  a;t  Large, 
155.)  Under  this  statute  the  supreme  court  of  the  state  has  declared, 
that  the  general  doctrine  that  the  right  of  a  father  to  the  custody  of 
his  minor  children  is  paramount  to  that  of  the  mother,  is  well  set- 
tled ;  although  he  may  forfeit  that  right  by  misconduct,  or  lose  it 
by  disqualification,  and  it  may  be  suspended  by  reason  of  the  tender 
age  of  the  child  and  its  welfare,  requiring  that  it  be  with  the  mother. 
But  a  strong  case  must  exist  to  warrant  the  depriving  him  of  this  right, 
even  for  a  limited  period ;  that  when  the  wife  has  separated  from  her 
husband  without  any  sufficient  canse  or  excuse,  she  ought  not  to  have 
the  custody  of  her  child,  unless  the  health  and  present  condition  of 
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the  child  imperatively  require  it    (The  PeopLe  v.  Humphrey^  24 
^arJ.  R.  521.    But  vide  Uatt&r  of  Pray,  60  H(Ao.  Pr.  B.  194.) 

Of  coarse,  proceedings  bj  habeas  corpus^  in  behalf  of  a  wife  living 
in  a  state  of  separation  from  her  husband,  respecting  the  custody  c^ 
a  minor  child,  can  be  entertained  only  by  the  supreme  court,  not 
by  a  justice  of  that  court,  nor  a  county  judge^  though  such  justice  or 
judge  may  entertain  proceedings  by  habeas  corpus  in  most  other 
cases.    {The  People  v.  Humphrey^  24  Barb.  B.  521.) 

When  the  hufiband  tind  wife  live  separate  and  apart  from  each  other, 
evidence  as  to  the  causes  of  their  separation  and  as  to  the  relative  mer- 
its and  demerits  of  the  parties,  with  a  view  to  the  exercise  of  a  sound 
discretion  by  the  court,  will  be  received  on  the  return  of  a  habeas  cor- 
pus sued  out  by  the  wife.    {The  People  v.  Brooks^  35  Barb,  R,  85.) 

There  is  also  another  provision  of  the  New  York  statutes,  by 
which,  in  any  suit  brought  by  a  man'iqd  woman  for  a  divorce,  or 
for  a  separation  from  her  husband,  the  court  in  which  the  same 
shall  be  pending  may,  during  the  pendency  of  the*  cau^,  or  ^t  its 
final  hearing,  or  afterward,  as  occasion  may  require,  make  such 
order  as  between  the  parties,  for  the  custody,  care  and  education 
of  the  children  of  the  marriage,  as  may  seem  necessary  and  proper, 
and  may,  at  any  time  thereafter,  annul,  vary  or  modify  such  order. 
(2  R.  S.part  2,  cL  8.  tit,  1,  §  59.     2  Stat  oit  Large^  154.) 

Under  this  provision  of  the  statute,  it  has  been  held  that  the 
^ward  of  the  care  and  custody  of  the  child  to  the  mother  must  be 
presumed  to  caiTy  with  it  the  obligation  to  support  the  child,  in  the 
absence  of  evidence  to  the  contrary ;  or  at  least  to  relieve  the  father 
from  the  obligation  to  furnish  such  ^upport  upon  the  call  of  the 
mother.  The  general  rule,  however,  is  recognized,  that,  aa  between 
the  father  and  mother,  the  obligation  to  support  the  diild  rests  pri- 
marily upon  the  father ;  and,  in  cases  of  divorce,  when  the  custody  of 
the  child  is  awarded  to  the  mother,  the  decree  usually  provides  for 
the  support  of  the  child.     {Bm^ritt  v.  Burritty  29  Barb,  B.  124.) 

§  186.  The  statutes  of  others  of  the  American  States  are  similar 
to  those  of  New  York. 

In  the  State  of  Vermont  the  statute  provides  that  parents  shall  have 
the  care  and  custody  of  their  minor  children  while  living  together 
^nd  cohabiting ;  but  if  the  parents  live  separate  and  apart  from  each 
other,  the  supreme  court  may  order  and  decree  in  regard  to  the  care 
and  custody  of  their  minor  children.  And  the  same  power  is  given 
when  a  divorce  is  decreed.    {R.  S.  of  1863,  ch.  70,  §§  31,  46.) 
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In  the  State  of  ]^as8acliu3etts,  where  the  parents  live  separate,  or 
proceedings  for  divorce  have  been  instituted,  the  supreme  judicial 
court  may  decree  the  custody  of  the  minor  children  to  the  father  or 
mother,  and  as  between  father  and  mother  it  is  provided  that  the 
rights  of  the  parents,  in  the  absence  of  misconduct,  shall  be  held  to 
be  equal,  and  the  happiness  and  welfare  of  the  children  shall 
determine  the  custody  or  possession.  {Gen,  Stat  ch,  107,  §§  36, 
37.  And  vide  The  Coinnumwealth  v.  Briggs^  16  Pick.  R,  203.) 
But,  as  a  rule,  the  father,  if  living,  is  entitled  to  the  custody  of  his 
minor  children ;  and  if  not  living,  then  the  custody  is  with  the 
mother.     {Gen,  Stat.  oh.  109,  §  4.) 

In  the  State  of  Khode  Island,  ^  father  may  appoint  a  guardian 
for  his  infant  child  by  will.  {R.  S.  of  1857,  ch.  138,  §  1.)  But 
after  a  divorce,  or  where  the  wife  lives  separate  from  her  husband, 
the  custody  of  her  children  is  given  to  the  mother.  {JTb.  ch.  135, 
g§  1,  2.  And  vide  McKim  v.  McKim,  12  R.  L  R.  462.)  In  cas^ 
of  application  of  divorce,  jurisdiction  in  regard  to  the  custody  of  the 
minor  children  is  vested  in  tjie  supreme  court.     {Ih.  ch,  137,  §  12.) 

Under  the  statute  of  New  Jersey,  when  the  parents  live  apart, 
the  court  may  on  the  petition  of  either,  make  a  decree  concern- 
ing the  custody  of  their  minor  children.  {Rev.  L.  318.)  In  such 
cases,  the  rights  of  the  parents  are  deemed  to  be  equal,  and  the  hap- 
piness and  welfare  of  the  children  determine  the  question  of  their 
custody.  A  case  of  this  kind  was  before  the  court  of  chancery  of 
the  state,  recently,  wherein  it  appeared  that  a  son  and  a  daughter, 
eight  and  ten  years  of  age  were  with  their  mother,  who  was  able 
and  fit  to  care  for  them,  and  the  children  preferred  to  remain  where 
they  were,  and  the  court  refused  to  change  the  custody.  {State  v. 
English^^l  N.  J.  Eq.  R.  543.)  And  it  has  been  held  in  the  saiAe 
state,  that  the  domicile  of  an  unemancipated  minor,  is  the  domicile 
of  his  father,  if  the  father  is  living.  {Blumenthal  v.  TaumMzy  31 
N.  J.  Law  JR.  194.) 

In  Virginia  and  North  Carolina,  in  case  the  parents  are  divorced, 
the  courts  have  the  power  to  commit  the  custody  of  the  children  to 
either  the  father  or  the  mother.  And  the  statutes  of  Tennessee  and 
Texas  are  substantially  the  same.  In  South  Carolina,  minor  child- 
ren of  tender  years  may  be  permitted  to  remain  with  the  mother 
on  a  contest  with  the  father ;  that  is,  the  father  is  not  entitled,  as  a 
matter  of  right  to  the  custody  of  his  infant  children,  and  in  case  of 
contest  between  the  father  and  mother,  the  court  is  bound  to  make 

36 
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such  an  order  as  will  conduce  to  the  welfare  of  the  children.  {Ec 
pa/rte  Schumpert^  6  Mich,  H.  344.) 

In  Mississippi  a  widow  is  entitled  to  her  infant  children,  even 
though  they  may  prefer  to  remain  with  one  to  whom  the  father 
had  contracted  them,  and  who  was  kind,  of  good  character,  and  of 
ample  means.  {Moore  v.  Christian^  56  JUiss.  JS.  408.)  And  it 
was  recently  held,  that  a  father,  having  deserted  his  wife  and  child- 
ren, who  were  well  provided  for  by  the  wife's  father,  and  having 
repented,  cannot  regain  the  children,  althongh  the  wife  refuses  to 
join  him  again.  {JUcShanv.  McSJum^  56  Miss.  R,  413.)  And 
it  has  also  been  held  in  Virginia  that  when  a  wife  leaves  her 
husband  without  sufficient  legal  grounds,  taking  her  child  vriith 
her,  and  the  husband  obtains  a  decree  for  divorce  a  mensa  et  thoroy 
on  the  ground  of  desertion,  the  child,  although  a  female  and  of  veiy 
tender  years,  will  be  restored  to  the  custody  of  the  husband.  And 
this  although  there  is  no  imputation  upon  the  wife's  chastity,  and 
though  her  husband's  treatment  of  her  has  been  coarse,  rude,  petu- 
lent,  close,  exacting  and  penurious.  {Carr  v.  Carr^  22  Qratt.  /?. 
168.)  But  in  Indiana,  where  a  divorce  in  all  cases  leaves  both  par- 
ties free  to  marry  again,  it  has  been  held,  that  it  is  the  duty  of  the 
court  on  granting  a  divorce  where  there  is  property,  to  make  rei^ 
sonable  provision  for  the  custody  of  the  minor  children,  and  their 
custody  may  be  given  to  whichever  of  the  parties  it  may  seem 
most  suitable  under  all  the  circumstances.  {Bush  v.Bush^  37  Ind. 
JS.  164.     Vide  Kerwin  v.  Wright,  59  ib.  369.) 

In  the  State  of  Nebraska,  the  father,  if  living,  is  entitled  to  the 
custody  of  his  infant  children ;  if  the  father  is  dead,  then  the  custody 
of  the  children  is  committed  by  statute  to  the  mother.  {R.  S.  oh.  22, 
§  6.)  And  the  law  is  probably  about  the  same  in  the  remaining 
western  states.  A  man  is  not  bound  to  maintain  the  infant  child- 
ren of  his  wife  by  a  former  husband;  and,  therefore,  he  is  not 
entitled  to  their  custody  or  earnings,  provided  they  choose  to  live 
elsewhere.  But  if  the  husband  does  support  and  maintain  his  step- 
child in  his  family,  and  treats  him  as  a  member  of  it,  the  law  will 
not  imply  a  promise  to  pay  for  the  services  of  the  child,  and  in  such 
a  case,  the  step-father  stands  in  loco  parentis^  and  may  enforce  his 
authority  over  the  child  by  reasonable  chastisement  the  same  as  an 
actual  parent.  ( Williams  v.  Hutchinson^  8  N,  Y,  JR.  312.  S.  C\ 
6  Barh.  R.  122.  IliUimin  v.  Stephens,  16  K  T.  R.  278,  282. 
Smith  V.  Rogers,  24  Kansas  R.  140.     Gorman  v.  StatCy  42  Teix>. 
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jff.  221.  And  vide  State  v.  Alfordy  68  N.  C.  R.  322.  Bradford 
V.  Bodfisih^  39  Iowa  R,  681.  Gerdes  v.  Tr<?wer,  11  7?^.  159,  tk?^ 
im,  23  ^».  Z.  c/;  162.  Oorman  v.  5to^,  42  Tex.  5.  221.  ^Slfa^.^  v. 
Alf(/rd,  68  iT.  (7.  ^.  322.  And  mde  Stone  v.  Carr,  3  Esp.  R.  1. 
Cooper  V.  MaHvn^  4  Eas(%  R,  76.)  And  the  law  will  not  imply  a 
promise  on  the  part  of  an  infant  to  pay  his  step-father  for  his  sup- 
port, while  living  in  his  family,  and  receiving  the  treatment  of  a 
father  toward  his  son.  {Sharp  v.  Cropsey^  11  Barb.  R.  224.) 
Courts  will  not  award  the  custody  of  an  infant  to  the  mother,  when 
the  father  is  dead,  and  the  mother  has  married  again ;  especially,  if 
the  effect  of  awarding  the  child  to  the  mother  will  be  to  take  him 
from  the  care  of  blood  relatives,  wishing  to  keep  him,  and  bring 
him  up  under  the  control  of  a  step-father.  {Spears  v.  SneU^  74  N. 
C.  R.  210.)  The  father  of  a  bastard  child  is  entitled  to  its  custody 
as  against  any  other  party  save  the  mother.  {Adams  v.  Adams^ 
60  Vt  R.  158.  Vide  PraU  v.  Nitz,  48  I(yu}a  R.  33.)  And  the 
law  is  well  settled,  that  a  parent  originally  entitled  to  the  custody 
of  a  minor  child  may  transfer  the  same  to  a  third  party,  which 
will  be  binding  on  the  parties,  whether  binding  upon  the  minor 
or  not  {Dumavn  v.  Ovrynne^  10  AUerCe  R.  270.  Curtis  v. 
Curtis^  5  Oray^s  R.  535.  Fowler  v.  HaUenheck^  9  Barb.  R. 
309.  PeopU  Y.  Gates,  57  ii.  291.  S.  C.  43  Jf'.  Y.  R.  40. 
Clark  V.  Bayer,  32  Ohio  R.  299,  310.  Kerwin  v.  Wright,  59 
Ind.  R.  869.  But  vide  Wishard  v.  Medaris,  34  ib.  168.)  And, 
indeed,  the  parent  may,  in  various  ways,  abandon  the  right  to 
the  custody  of  his  offspring  to  a  third  person.  {Matter  of 
McDowles,  8  Johns.  R.  328.  Matter  of  Wcddron,  13  i5.  418. 
State  V.  Smith,  6  Maine  R.  462.  The  People  v.  Porter,  1  Duer^s 
R.  709.)  But  it  has  been  held  in  the  State  of  Maine,  that  in  such 
a  case  the  person  to  whom  the  father  has  assigned  the  care  and 
custody  of  his  infant  child,  cannot  replevy  the  child  from  the  father 
who  has  her  under  his  care  and  protection.  {Richardson  v.  Rich- 
ardson, 32  Maine  R.  560.  Fa/msworth  v.  Richardson,  35  ib.  267.) 
In  some  of  the  American  States  there  are  statutes,  under  which 
infants  may  be  adopted,  when  a  new  relation  of  parent  and  child  is 
constituted.  For  example,  in  the  State  of  Massachusetts,  provision 
is  made  by  statute  for  the  adoption  of  children,  by  which  all  the 
legal  rights  of  both  parents  may  be  transferred  to  a  stranger  by  a 
decree  of  the  probate  court,  and  the  children  may  become  the  legal 
heirs  of  their  adopted  parents.    {Gen,.  Stai,.  ch.  110,    And  vide 
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Dwnain  v.  Chwyume^  10  AUen^e  R.  270,  272.  SmaU  v.  BobertSy 
115  Mass.  B.  262.  72o«^  v.  RosSy  123  eS.  212.)  And  in  the  State 
of  New  York,  there  is  a  statute  whereby  ^n  a^uU  person  may  take 
a  minor  into  the  relation  of  child,  and  thereby  acquire  the  rights 
and  incur  the  responsibilities  of  the  parent  in  respect  to  such  minor. 
{Laws  of  1873,  ch.  830.    And  mde  HiU  v.  Ny^y  17  Eun's  R.  457.) 

By  a  law  passed  in  Indiana  in  1855,  children  may  be  adopted  as 
heirs  so  as  to  be  entitled  to  inherit  from  the  adopting  parent  in  the 
degree  of  children,  and  to  have  all  the  rights,  and  be  subject  to  all 
the  liabilities  and  duties  of  children,  without  being  children  in  fact- 
{BwrnUzal  v.  Ferreky  47  Ind.  R.  335.) 

It  has  been  yery  properly  held  in  Georgia,  that  when  parental 
authority  over  an  infant  child  ha^  been  released  to  another,  such 
release  is  not  revocable  imless  some  sufficient  reason  is  shown  there^ 
for.    {JaTies  v.  Cleghorrhy  54  Ga,  R,  9.) 

§  187.  There  is  not  entire  harmony  in  the  laws  of  the  several 
states  with  respect  to  the  custody  of  infants,  but  the  spirit  qf  the 
adjudged  cases  upon  the  subject,  both  in  England  and  in  this 
country,  is  essentially  the  same.  The  general  rule  is  well  settled, 
that  the  father  has  the  paramount  right  to  the  custody  and  control 
of  his  minor  children.  {Ex  parte  EophiiiSy  3  P.  Wma,  R.  151, 154. 
The  King  v.  De  MarnievUley  5  Ea^ffs  R.  221.  The  King  v.  Green- 
hiUy  4  Adolph.  &  EU.  R.  624,  640.  The  King  v.  Isleyy  5  ih  441. 
WeUesley  v.  Duke  of  BeoMforty  2  Ru%%,  Ch.  R,  1.  Ball  v.  Bally 
2  Sim.  R.  35.  The  Queen  v.  Smithy  16  Eng.  L.  <b  Eq.  R.  221. 
Ek pao'teWood/wardy  17  ih.  77.  In  re  IldkewiUy  22  ih.  395,  400, 
402.  The  People  v.  Chegarayy  18  Wend.  R.  637,  642.  The  People 
^  rd,  JSficJceraon  v.  ,  19  ib,  16.    Mercein  v.  The  PeopUy  25 

*.  64.  The  People  v.  Merceitiy  3  HiW$  R.  399,  410,  418,  420, 
422,  425.  Matter  of  Greggy  5  N.  Y.  Leg.  Obs.  265.  The  People 
V.  Coop&Ty  8  H(ym.  Pr.  R.  288,  293.  MoUer  of  Viele,  44  ii.  14. 
Ahrenfeldt  v.  Ahrenfeldty  1  Eof.  Ch.  R.  497.  The  People  v. 
Portery  1  Duer'n  R.  724.  The  People  v.  Olmsteady  27  Baa^. 
JR.  9.  Jackson  v.  Terryy  84  Conn.  R.  259.)  But  this  superior 
right  of  the  father  may  be  forfeited  by  his  cruelty  or  misconduct 
toward  the  children,  or  by  being  guilty  of  conduct  as  to  make  it 
necessfiry  for  the  welfare  of  the  children  that  they  be  removed  from 
him.  {The  People  v.  Olmsteady  27  Barb.  R.  9,  16.  MaMer  of 
Cu/neeny  17  How.  Pr.  R.  516.)  This  doctrine  has  been  recently 
illustrated  in  a  case  decided  by  the  supreme  court  of  Pennsylvania, 
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wlierein  it  appeared  that  the  indigent  father  of  two  motherless 
children  aged  respectively  eight  and  five  years,  had  lost  his  wife 
and  three  young  children  with  diphtheria  within  a  month  of  each 
othor,  to  whom  he  neglected  and  refused  to  call  a  physician  until 
death  was  at  the  door,  but  practiced  upon  them  himself  a  system  of 
tie:Atn}ent  consisting  of  pricking  the  skin  of  the  patient  with  needles 
operated  with  a  spring,  and  then  rubbing  the  parts  pricked  with  an 
irritating  oil.  The  evidence  disclosed  no  change  in  the  father's 
mind  as  to  the  medical  treatment  of  his  family,  and  the  court  was 
of  the  opinion  that  he  would  be  as  likely  to  apply  his  treatment  to 
his  two  fiarviving  children  in  case  of  their  illness  as  he  was  to  those 
which  were  dead.  On  this  ground  alone  the  custody  of  the  children 
was  taken  from  the  father  and  given  to  their  maternal  grandmotlier. 
{Ueinman^s  appeal^  11  Piitsiurg  Leg.  Jour,  171.)  After  the  death 
of  the  father,  and  while  the  mother  remains  a  widow,  the  custody 
of  the  minor  children  belongs  to  the  mother.  {Furraam,  v.  Yam, 
Si8€^  56  -ZT.  Y.  R,  435.  Simpson  v.  Buck^  5  Zans.  R.  337.) 
There  are  exceptions  to  the  general  rules,  and  when  controversies 
arise  in  respect  to  the  custody  of  a  given  child,  the  right  must  be 
determined  by  a  judicial  tribunal,  when  the  matter  will  be  determ- 
ined in  accordance  with  what  may  appear  to  bo  for  the  best  interests 
of  the  child.  The  question  is  often  presented  upon  habeas  corpus^ 
and  in  ordinary  oases  of  this  kind,  if  the  child  has  attained  to  years 
of  discretion,  the  court  will  permit  him  to  elect  the  person  to  whom 
his  custody  shall  be  awarded ;  and  if  the  child  is  too  young  to  form 
a  judgment  and  declares  his  election,  the  court  will  exercise  judg- 
ment for  him,  and  always  take  care  that  the  custody  is  not  an 
improper  one.  {Matter  of  Woolstoneraft^  4  Johns,  Ch.  H,  80. 
Matter  of  Waldron^  13  Johns,  JS,  418.  People  v.  Rose  Porter^  1 
Duer's  R,  709.  Pecyple  v.  KUag^  6  Barl.  R,  366.  People  v. 
VrUcox,  22  ^5.  178.  Wilcox  v.  Wilcox,  14  N,  Y.  R,  575.  McEim 
V.  McKim,  12  R,  I.  R.  462.  English  v.  English^  32  N.  J,  Eq. 
R,  738.  Commonwealth  v.  Addicks,  5  Birm,  R,  520.  Foster 
V.  Alston,  4  How,  \MissI\  R,  406.  United  States  v.  Green,  3 
MaeorHs  R,  482.  Expa/rte  Grouse,  4  Wheat,  R,  9.  Rex  v.  Ghreenr 
hiU,  6  Nev,  dk  Man.  R.  244.  Wellesby  v.  Wellesby,  2  Bligh's  N. 
S.  R,  136.  Ex  parte  Skinner,  9  Moore's  R.  278.  The  King 
V.  Belaval,  3  Bv/rr.  R,  1464,  1466.  And  vide  Crowley^s  case,  2 
Swanst.  R.  I.) 
In  the  State  of  New  York,  the  supreme  court  is  the  only  tribunal 
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which  has  jurisdiction  to  entertain  the  application  of  a  married 
woman,  living  apart  from  her  husband  without  a  divorce,  for  a 
habeas  oorpxis  to  have  their  infant  child  brought  up  and  its  custody 
awarded  to  her.  {People  v.  HumphreySj  24  Barb.  R.  521.)  It 
seems,  however,  that  this  power  will  not  be  exercised  by  the  court 
to  give  the  custody  of  the  child  to  the  mother,  in  cases  of  separa- 
tion of  husband  and  wife,  produced  by  the  wife,  of  her  own  accord, 
without  justifiable  cause,  withdrawing  herself  from  the  protection 
of  her  husband,  but  only  when  the  separation  is  in  pursuance  of  a 
judicial  decree  or  by  mutual  consent.  {Nickerson^  relator^  19 
Wend.  R.  16.)  When  a  child  of  tender  years  is  brought  before  the 
court  upon  hxibeaa  corpus^  and  the  parents,  disputing  for  its  custody, 
are  living  separate,  a  summary  inquiry  into  their  respective  conduct 
and  situation  may  be  necessary.  But  if  the  child  is  of  very  tender 
years,  and  there  are  no  strong  reasons  for  rejecting  the  mother's 
claim,  the  court  will  not  take  it  from  her.  {People  v.  Mercien^  8 
Paiges  R.  47.) 

It  has  been  said  that  a  court  of  common  law  is  ^^  not  bound  to 
deliver  an  infant  over  to  any  body,  nor  to  give  it  any  privilege ; " 
but,  according  to  a  comparatively  recent  English  decision,  this  doc- 
trine is  not  quite  correct.  When  a  clear  right  appears,  the  court 
feels  itself  imperatively  called  upon  to  enforce  that  right,  and 
deliver  i^p  tfee  infant  to  the  proper  and  legal  custody.  {Rex  v. 
laley^  5  Ad.  cfe  EU.  R.  441.)  And  such  court  will  also,  like  a  court 
of  equity,  protect  infants  against  moral  contamination,  arising 
from  a  vicious  connection  formed  by  either  parent,  limiting  itself, 
however,  to  a  case  where  the  connection  is  kept  up  in  the  presence 
of  the  child.  Such  is  the  spirit  of  all  the  leading  adjudged  cases. 
"  The  welfare  of  the  infant  is  the  polar  star  by  which  the  discretion 
of  the  court  is  to  be  guided.  But  the  legal  rights  of  the  parent  or 
guardian  are  to  be  respected.  They  are  founded  in  nature  and 
wisdom,  and  are  essential  to  the  peace,  order,  virtue  and  happiness 
of  society.  But  they  may  have  been  abandoned,  transferred  or 
abused."    {Hv/rd  on  Haheaa  Corpus^  528.) 

It  frequently  happens  that  the  father  of  an  infant,  upon  the  death 
of  its  mother,  or  other  event,  makes  an  arrangement  by  which  he 
gwes  his  child  to  a  third  person,  or  relinquishes  his  custody  to  it 
until  it  is  of  age,  upon  consideration  that  the  party  agrees  to  adopt 
the  child  and  care  for  it  as  his  own ;  and  then,  after  the  affections 
of  both  child  and  adopted  parent  become  engaged,  and  a  state  of 
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things  has  arifien  which  cannot  be  altered  without  risking  the  hap- 
piness of  his  child,  will  attempt  to  reclaim  the  custody  of  the  child. 
In  such  a  case  but  few  rules  are  found  for  the  government  of  the 
courts ;  and  there  are  decisions  both  in  England  and  this  country, 
to  the  effect  that  the  father  would  not  be  bound  by  such  a  transac- 
tion, and  could  recover  the  custody  of  the  child,  even  though  the 
interests  of  the  child  had  been  promoted  by  the  original  transfer. 
But  the  better  opinion  is  that  the  father  in  such  a  case  is  not  in  a 
position  to  require  the  interference  of  the  court,  in  favor  of  a  con- 
trolling legal  right  on  his  part,  against  the  rights,  such  as  they  are, 
the  feelings  and  the  interests  of  the  other  parties.  (  Vide  Pool  v. 
GoU,  14  Law  Hep.  269.  The  State  v.  Smith,  6  Maine,  H.  462. 
McDowy%  case,  8  Johns,  JR.  328.  The  Commomoealth  v.  OUkeson, 
WaUdce's  ^Philadelphia]  H.  194.)  And  in  some  of  the  American 
cases,  the  doctrine  has  been  expressly  held.  For  example,  it  has 
been  declared,  in  a  case  decided  by  the  supreme  court  of  the  State 
of  New  York,  wherein  it  appeared  that  a  child  in  infancy  was  given 
verbally^  by  its  parents,  to  an  uncle  and  aunt,  who  took  its  custody, 
care  and  tuition  for  nine  successive  years,  that  the  uncle  and  aunt 
were  entitled  to  a  parents'  rights  in  respect  to  the  child,  and  that 
the  natural  parents  of  the  child,  under  such  circumstances,  had  no 
legal  claim  to  it.  {Matter  of  Murphy,  12  Barh.  R.  513.)  So 
also,  in  a  late  case  before  the  Pennsylvania  courts,  it  appeared  that 
a  father,  whose  wife  died,  gave  his  child,  then  three  years  old,  to 
the  child's  aunt,  with  whom  she  remained  six  years ;  the  father  in 
the  meantime  visiting  her  but  once  a  year,  and  contributing  nothing 
to  her  support;  the  court  held  that  tlie  father's  right  to  claim 
the  child  was  gone.  (Commonwealth  v.  Dougherty,  1  Pa.  Leg. 
Oaz.  R.  63.)  But  a  contrary  doctrine  has  sometimes  been  expressly 
declared  both  in  England  and  in  this  country.  {Yide  In  re 
Bircham,  16  Eng.  L.  ds  JEq.  R.  221.  The  State  v.  Clover,  1  Harr. 
R.  419.  Mayne  v.  Baldwin,  1  Hoist.  Ch.  R.  454.)  That  the  right 
to  the  custody  of  an  infant  may  be  transferred  by  the  parent  to  a 
third  person  is  well  settled  by  competent  authority.  (  Vide  Clark 
V.  Bayer,  32  Ohio  St.  R.  299.) 

§  188.  In  the  case  of  illegitimate  children,  the  English  decisions 
are  not  entirely  unanimous  with  respect  to  their  legal  custody  while 
infants.  On  one  occasion,  Willes,  Ch.  J.,  said  he  would  "  give  no 
opinion  whether  the  father  has  any  power  over  a  child  who  is 
nvUiusfUiits.    Grotios  says  truly,  that  the  mother  is  the  only  cer- 
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tain  parent ;  and  an  order  of  justicefi  to  remove  the  motliei*  always 
removes  the  child.'*    {Hulland  v.  Malhin^  2  Wila,  R.  126.) 

In  another  case,  Lord  Kenyon,  Ch.  J.,  said,  that  tlie  putative 
father  of  a  bastard  child  had  no  right  to  the  custody  of  it.  {Jtex 
V.  Soper,  6  Term  R.  278.) 

In  still  another  case,  the  court  of  conimon  pl^as  took  away  an 
infant  illegitimate  child  from  the  custody  in  which  it  had  been  placed 
by  its  father,  although  there  was  no  imputation  ag&inst  him,  and 
ordered  the  child  to  be  delivered  to  the  mother,  who  was  anxious 
to  have  it.  Sir  J.  Mansfield,  Ch.  J.,  said :  "  It  is  not  unlikely, 
indeed,  that  by  granting  this  application,  we  may  be  doing  a  great 
prejudice  to  the  child,  but  still  the  mother  is  entitled  to  the  child 
if  she  insists  upon  it."  {Ex  parte  Knee^  1  Bos,  ds  Pull.  JSf.  R. 
148.)  In  other  cases,  however,  the  English  courts  seem  to  recog- 
nize the  right  of  a  putative  father  of  an  iiifant  bastard  child  to 
insist  upon  having  his  child  given  up  to  him  for  the  purpose  of 
maintaining  it.     (  Vide  Forsyth  on  Inf.  81-86.) 

But  the  rule  in  these  cases  of  illegitimate  children  is  well  settled 
by  the  courts  in  this  country.  The  American  courts  uniformly 
hold  that  the  putative  father  has  no  right  to  the  custody  of  the 
child,  as  against  its  mother,  and  against  its  consent.  The  mother, 
here,  is  entitled  to  the  custody  of  her  bastard  child ;  and  if  the 
putative  father  wrongfully  and  fraudulently  obtains  possession  of 
the  child,  and  retains  such  possession  until  compeUed  to  relinquish 
it  by  the  court  on  habeas  corpus^  an  action  for  false  imprisonment 
will  lie  against  him  in  the  name  of  the  child.  {Rosalina  v.  Ami- 
strong  y  15  Barh.  R.  247.)  But  if  it  appearis  that  the  child  is 
abused,  the  court  will  interfere  in  its  behalf,  and  direct  it  to  be 
placed  elsewhere  than  with  the  mother,  even,  who  has  it  in  custody, 
and  in  all  such  cases  the  court  will  exercise  a  sound  discretion  with 
respect  to  the  custody  of  the  child.  The  mother  is  the  natural 
guardian  of  the  child ;  is  bound  to  maintain  it,  and  ordinarily  is 
entitled  to  the  control  of  it ;  and  when  the  courts  interfere,  if  the 
child  is  too  young  to  determine  for  itself,  the  court  or  officer 
assumes  to  determine  for  it  where  it  shall  go,  and,  in  doing  so,  the 
welfare  of  the  child  is  chiefly,  if  not  exclusively,  to  be  had  in  view. 
This  is  the  plain  doctrine  of  the  courts  in  the  State  of  JfTew  York, 
and  the  rule  is  the  same  in  Massachusetts  by  express  adjudication, 
and  is  probably  recognized  iii  all  of  the  states.  {The  People  v. 
Kling^  6  Barb,  R.  366.    Same.  v.  Landt^  2  Johns.  R.  375.     Car- 
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penter  v.  Whitman^  15  iS.  208.     Wright  v.  WrigM^  2  Mass,  H.  109. 
Commonwealth  v.  jP^^,  6  Serg.  cfe  Rawl^s  R,  255.) 

The  common  law  never  gave  to  the  putative  father  of  an  ille- 
gitimate child  any  right  to  its  custody,  and  in  general  no  statute 
exists  securing  to  him  such  right.  {The  People  v.  Mitchell^  4A 
Barb.  R.  245.) 

On  the  marriage  of  the  mother,  the  natural  guardianship  of  an 
illegitimate  child  devolves  on  the  husband,  and  then  the  husband 
is  entitled  to  the  custody.  ( Wright  v.  Wright^  2  Mass.  R.  109.) 
But  this  rektion  between  the  husband  and  child  ceases  on  the  dis- 
solution of  the  marriage  by  divorce,  and  the  mother's  rights  and 
liabilities  then  revive.     ( Wright  v.  Wright^  supra.) 

The  putative  father,  however,  is  generally  entitled  to  the  custody 
of  the  child  as  against  all  but  the  mother  or  her  husband ;  and  if 
she  be  dead,  and  the  father  a  suitable  person,  the  child  will  be  taken 
from  the  maternal  grandmother  and  delivered  to  him ;  and  if  the 
child  be  unlawfully  taken  from  him  by  a  stranger,  he  seems  to  be 
entitled  to  process  to  regain  the  custody.  {Wright  v.  Wright\ 
.supra.  Commonwealth  v.  Anderson^  1  Ashm.  R.  56.  Matter 
of  Celina^  7  La.  Ami.  R.  162.)  Upon  the  marriage  of  the  parents, 
the  father  is  entitled  to  the  services  and  custody  of  the  child  during 
his  minority.  {Adams  v.  Adams^  36  Ga.  R.  236.)  But,  as  the 
mother  is  the  only  parent  an  illegitimate  child  can  have  with  legal 
certainty,  she  is  bound  for  its  maintenance  and  support,  as  a  general 
rule,  and  is  therefore  entitled  to  its  custody.  {Matter  of  Doyle^ 
Claries  N.  Y.  Ch.  R.  154.)  Of  course,  when  the  child  is  brought 
before  the  court  on  habeas  corpus^  he  is  disposed  of  as  may  Goem 
best  for  the  child  the  same  as  in  cases  of  children  born  in  wedlock 

It  may  as  well  be  stated  here,  that  the  fact  of  illegitimacy,  when 
there  is  dispute,  may  be  proved  in  the  same  manner  as  all  matters^ 
of  pedigree  are  proved,  and  the  English  courts  have  recently  held,, 
that  general  declarations  of  the  reputed  father  are  good  evidence^ 
after  his  death,  to  prove  that  a  child  was  bom  before  marriage.. 
The  will  of  a  father,  who  was  dead,  described  the  child  as  "  my 
son  or  reputed  son  commonly  called  or  known  by  the  name  of 
J.  M.,"  and  afterward  as  "my  said  reputed  son  J.  M."  The 
court  admitted  the  will  as  evidence  of  the  illegitimacy  of  the  child. 
{Murray  v.  Milner,  41  Z.  T.  R.  N.  8.  213.  And  vide  Good/rights 
V.  Moss^  1  Cowp.  R.  691.)  And  to  prove  illegitimacy  the  mother 
of  the  child  may  be  permitted  to  testify  that  she  was  always  true 

37 
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to  her  husband,  the  child's  reputed  father,  and  that  no  other  man 
could  have  been  his  father.  ( WarlicJc  v.  White^  76  N.  C,  B.  175.) 
So,  the  declarations  of  a  father  that  his  son  was  illegitimate  are 
competent  evidence.  {Barmmi  v.  Bamvm,^  42  Md.  R,  251.)  The 
paternity  of  a  child  may  be  proved  by  reputation,  and  cannot  be 
impugned  by  showing  reputation  of  the  mother  for  unchastity, 
except  before  her  connection  with  the  reputed  father.  {Morris  v. 
Swaney^  7  Heisk.  R,  591.)  Every  child  bom  in  wedlock  is  pre- 
sumed to  be  legitimate,  and  the  question,  therefore,  often  turns 
upon  the  evidence  of  the  marriage  of  the  parents.  {Illinois  Z.  <£ 
L.  Co.  V.  Brniner,  75  lU.  R.  315.) 

§  189.  The  testamentary  or  general  guardian  of  the  person  of  an 
infant  is  entitled  to  its  custody.  The  very  nature  of  guardianship, 
and  the  relation  of  guardian  and  ward,  gives  the  guardian  this 
right.  The  guardian  is  placed  vn  loco  parentis,  and  as  the  father 
is  entitled  to  the  custody  of  his  child,  so  is  the  guardian  of  that  of 
his  ward ;  and  h©  may  have  the  writ  of  habeas  oorpus  to  bring  up 
the  person  of  his  ward,  under  the  same  circumstances  as  the  father 
for  his  child,  and  courts  will  be  governed  by  the  same  principles  in 
determining  the  question  of  custody.  {Vide  Commonwealth  v.* 
Hammond,  10  Pick.  li.  274.  The  State  v.  Cheeseman,  2  South.  R. 
445.  Rex  v.  /«%,  81  Eng.  C.  L.  R.  682.  The  rights  of  a  testa- 
mentary guardian,  especially,  are  always  regarded  as  paramount  to 
those  of  anyone  else,  the  mother,  even,  having  no  right  to  interfere 
with  the  discretion  of  the  ^ardian  in  respect  to  the  custody  and 
-education  of  his  ward.;kJtolK)<riXi.(?ai.^c{^ 

On  a  comparatively  late  occasion,  in  the  Enghah  court  of 
chancery,  the  law  with  regard  to  the  conflicting  claims  of  a  testis-  . 
mentary  guardian  and  a  mother  was  explicitly,  laid  down  by  Lord 
Chancellor  Cottenham,  who  said :  "  It  is  proper  that  mothers  of 
children  thus  circumstanced  should  know  that  they  have  no  right, 
as  such,  to  interfere  with  testamentary  guardians,  and  if,  under  the 
peculiar  circumstances,  I  think  it  proper  now  to  leave  the  child  in 
the  custody  of  the  mother,  it  is  not  in  respect  of  right  in  that 
mother,  but  it  is  in  consequence  of  that  power  which  the  court  has 
of  controlling  the  power  of  testamentary  guardians.''  {Talhot  v. 
Earl  of  Shrewsbury,  4  MyV.  <&  Cr.  R.  683.)  This  doctrine  seems 
cruel  and  harsh  in  the  abstract,  but  the  courts  have  laid  down  some 
wise  and  humane  rules  to  be  observed  by  the  guardian,  in  respect- 
ing the  wishes  of  the  mother  in  the  execution  of  his  important  and 
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responsible  office.  As  an  example,  Lord  Eldon,  in  a  ease  before 
him,  said :  ^^  In  this  case,  I  need  not  add,  that,  though  the  effect 
of  the  appointment  of  a  guardian  is  to  commit  the  custody  of  the 
guardianship,  this  court  looks,  with  great  anxiety,  to  the  execution 
of  the  duty  belonging  to  the  guardian,  and  the  attention  expected 
to  be  paid  to  the  reasonable  wishes  of  the  natural  parent.  Though 
it  is  not  necessary  in  this  instance,  upon  such  a  contest,  it  is  import- 
ant to  observe  that  it  can  never  end  happily  but  "by  implanting  in  the 
hearts  of  the  children  filial  and  dutiful  feelings  toward  the  parent, 
the  best  and  most  important  duty  imposed  upon  the  guardian  by  the 
deceased  parent."    {Ex  parte  Earl  of  Ilchester^  7  Vese^s  JR.  381.) 

With  respect  to  guardians  appointed  by  the  court,  it  would  seem 
that  the  same  rule  will  apply  in  regard  to  the  custody  of  the  ward, 
and  the  interference  of  the  court  in  relation  to  it,  as  to  that  in  case 
of  testamentary  guai|3ians.     (In  re  Spence^  3  PhU.  R.  247.) 

It  was  formerly  held  that  a  surrogate  in  the  State  of  New  York 
had  no  power  to  supersede  a  testamentaiy  guardian  and  appoint  a 
general  guardian  for  his  ward.  (7%^  People  v.  Kearney^  31  Ba/rb. 
H.  430.)  But  the  power  to  the  surrogate  in  such  cases  is  now 
expressly  conferred  by  statute.    {Code  Civ.  Pro.  %  2858.) 

The  right  to  the  guardianship  of  an  infant  cannot  be  tried  upon 
a  habeas  corpus^  and  the  court  of  chancery  or  other  court  having 
equity  powers,  will  exercise  its  discretion  in  disposing  of  the  custody 
of  the  infant,  upon  the  same  principles  which  regulate  the  exercise 
of  a  similar  discretion  by  other  courts  and  officers  who  are  author- 
ized to  allow  the  writ  in  similar  cases.  {The  People  v.  Merceirij 
9  Page's  R.  i7.) 

The  principle  of  res  adjvdicata  is  applicable  to  proceedings  upon 
habeas  corpus  to  obtain  the  custody  of  infant  children;  and  it 
makes  no  difference  that  one  writ  was  made  returnable  before  a 
judge  at  chambers,  and  the  other  before  a  court  of  record.  The 
decision,  however,  is  an  estoppel  only  so  far  as  to  determine  the 
rights  of  the  parties  at  the  time  of  the  proceeding.  {Mercein  v. 
PeopUy  26  Wend.  R.  64.     People  v.  Mercein,  3  HiWs  R.  399.) 

Such  are  the  leading  principles  relating  to  the  custody  of  infants 
as  settled  by  statute  and  the  adjudication  of  courts ;  and  they  are 
sufficiently  clear  and  explicit  to  meet  every  eonceivable  case.  All 
orders  made  by  any  court  or  judicial  officer  in  relation  to  the 
custody  of  an  infant,  may  be  enforced  by  attachment  as  for  a 
contempt 
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CHAPTER  XVII. 

MAINTENANCE  OF  INFANTS — WHEN  IT  IS  ALLOWED,  UPON  WHAT  PBIN- 
OIPLE,  AND  FROM  WHAT  FUNDS  —  SALE  OF  THE  BEAL  ESTATE  OF 
INFANTS  —  THE  PBOOEEDINQB,  AND  DISPOSITION  OF  THE  PROCEEDS  — 
SPECIFIC  PEBFOBMANCE  OF  THE  CONTBACT  OF  THE  ANCE8T0B  —  CON- 
VEYANCE BY  AN  INFANT  TBU8TEE. 

§  190.  The  question  of  the  maintenance  and  support  of  the  infant 
is  not  always  free  from  difficulty  and  doubt,  and  yet  certain  princi- 
ples and  rules,  upon  the  subject,  are  quite  well  established  by  the 
adjudicated  cases  and  statutes. 

Asa  general  rule,  it  may  be  affirmed,  that  the  father,  who  has  the 
means,  is  bound  to  maintain  his  minor  child,  and  the  law  gives  him 
a  correaponding  right  to  the  services  of  the  child  while  such  sup- 
port is  afforded,  and  this  is  the  rule,  even  though  the  minor  has 
property  of  his  own.  (  VaU  v.  Vaily  10  Barb.  JR.  69,  71.  Tomp- 
kins V.  TompkifiSy  3  Stock.  R.  612.  Plotta  v.  Rosebury^  4  Dutch.  R. 
146.  Tompkins  v.  Tompkins^  3  C.  E.  Greenes  R.  303.  McKnight 
V.  Walah^  8  ih.  136,  But  vide  Freeman  v.  Robinson^  9  YroonCs  R. 
383.)  But  the  father  is  not  bound  to  support  his  minor  children  in 
idleness,  although  he  has  property  sufficient  to  enable  him  to  do  so. 
This  duty  on  the  part  of  the  parent,  if  not  performed  voluntarily 
may  be  enforced  by  proceedings  usually  prescribed  by  statute.  And 
a  stranger  may  furnish  necessaries  for  the  child,  and  recover  of  the 
parent  compensation  therefor,  when  there  is  a  clear  and  palpable 
omission  of  duty,  on  the  part  of  the  parent,  in  supplying  such  neces- 
saries. ( Van  Valkenburgh  v.  Waison^  13  Johns.  R.  480.  In  the 
Matter  of  Ryder ^  11  Paiges  R.  185, 187.)  And  it  has  been  held 
even,  that  the  willful  neglect  of  a  parent  to  provide  for  his  infant 
child  of  tender  years,  and  who  is  incapable  of  providing  for  him- 
self, is  an  indictable  oflEense.  ( Vide  Rex  v.  Friend^  Russ.  <&  Ry. 
C.  C.  20.)  This  obligation  of  the  parent  to  maintain  his  minor 
children,  however,  extends  only  to  a  bare  support.  The  father,  in 
the  absence  of  statutory  provision,  cannot  be  required  to  furnish 
means  to  educate  his  children ;  especially,  to  give  them  a  profea- 
sional  or  classical  education,  whatever  may  be  the  amount  of  his 
property.  {In  the  MaMer  of  Ryd^er^  supra.  And  vide  Holiz- 
man  v.  Castlemcm^  2  MacArthur*s  R.  555.)    The  obligation  of 
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the  parent  to  maintain  and  protect  the  child  during  infancy  and 
early  yonth,  continnes  nntil  the  child  attains  his  majority,  when  he 
is  presumed  to  be  in  a  condition  to  provide  for  his  own  maintenance. 
{Furman  v.  Van  Sise^  56  N.  T.  JR.  435,  439.)  But  the  doctrine  is 
held  in  Illinois,  that  a  parent  is  under  a  natural  obligation  to  pro- 
vide for  the  maintenance  of  his  infant  children,  but  that  there  is  no 
rule  of  municipal  law  enforcing  this  duty.  {Bunt  v.  Thompson.^  3 
Scam.  JR.  180.  But  vide  Cawles  v.  CowleSj  3  Gilm.  R,  435.)  And 
it  is  held  in  that  state,  that  an  express  promise,  or  circumstances 
from  which  a  promise  can  be  inferred,  must  be  proved  before  a 
father  can  be  charged  for  goods  sold  and  delivered  to  his  minor 
child  by  a  third  party.  {Ootts  v.  Clerk,  78  lU.  E.  229.  McMel 
len  V.  Lee,  li.  443.)  After  the  death  of  the  father  the  mother  of 
an  infant  is  entitled  to  its  services,  and  is  bound  to  maintain  and 
support  it,  if  of  sufficient  ability  to  do  so.  It  has  sometimes  been 
held  that  the  mother  has  not,  like  the  father,  a  legal  right  to  the 
services  of  her  minor  child,  and  is  not,  therefore,  bound  to  render 
it  a  support.  But  the  most  of  the  later  cases  tend  to  sustain  the 
position  that  the  mother  of  a  minor  child  is  bound  to  support  it, 
and  is  entitled  to  its  services.  Judge  Grover  in  the  case  of  Fiun- 
man  v.  Van  Sise,  before  referred  to,  remarks :  "  To  the  credit  of 
mothers  it  may  be  remarked  that  little  will  be  found  in  the  books 
in  relation  to  enforcing  the  duty  of  taking  care  of  their  infant  child- 
ren after  the  death  of  the  father,  owing,  doubtless,  to  the  fact  that 
the  strong  maternal  affection  provided  by  nature  has  been  adequate 
to  secure  the  performance  of  this  duty.  ♦  *  *  That  parents 
are  bound  to  provide  for  and  maintain  their  infant  offspring  results 
from  the  law  of  nature,  and  is  enforced  upon  both  according  to  their 
ability ;  primarily,  during  their  joint  lives,  upon  the  father,  he  gene- 
rally having  more  ample  means  applicable  to  the  purpose ;  but  after 
the  death  of  the  father  the  same  law  casts  this  duty  solely  upon  the 
mother,  who  must,  if  of  sufficient  ability,  maintain,  educate  and  take 
care  of  her  infant  children."  {Furman  v.  FJm  Sise,  56  iT.  Y.  R. 
435,  439.)  And  a  similar  view  has  been  taken  of  the  question  in 
Massachusetts.  It  has  there  been  decided  that  the  mother,  after  the 
death  of  the  father,  remains  the  head  of  the  family,  that  she  has 
the  like  control  over  the  minor  children  as  he  had  while  living ; 
that  she  is  bound  to  support  them  if  of  sufficient  ability  and  that 
they  cannot  be  taken  from  her.  {Dedham,  v.  Na/tick,  16  Mass.  R. 
135.     Ni<fhtingale  v.  Wittington,  15  ib.  272-274.)    The  same  doc- 
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trine  is  at  least  implied  in  the  decisions  of  other  states.  In  New 
Jersey  it  has  been  deelared,  that  upon  the  father's  death  the  mother, 
as  the  natural  gnardian,  is  entitled  to  the  earnings  of  her  children 
during  their  minority,  and  that  it  is  her  duty  to  exercise  authority 
over  them.  {CampbeU  v.  Campbdl^  3  Stock,  R.  258.  Oshom  v. 
AUen^  2  Dutch.  R.  388.  Vide  also  Jemmigs  v.  Emerson^  15  iT. 
n.  R.  456,  486.  Oraham  v.  Kinder,  11  B.  Mon.  R.  60.)  These 
latter  authorities  recognize  the  doctrine  that  the  mother,  upon  the 
death  of  the  father,  is  entitled  to  the  services  and  earnings  of  her 
infant  children ;  and  by  parity  of  reasoning,  under  the  same  circum- 
stances, she  would  be  liable  for  their  support  and  maintenance.  And 
when  a  decree  of  divorce  awards  the  custody  of  a  minor  child  to  the 
mother,  the  father  is  not  further  bound  to  maintain  and  support 
the  child ;  but  the  duty  devolves  npon  the  mother.  {Hiuiband  v. 
HuOnind,  67  Ind  R.  583.) 

§  191.  It  may  be  aflSrmed,  therefore,  that,  generally  speaking,  the 
parents  are  bound  to  maintain  their  infant  children,  if  they  are  of 
sufficient  ability  to  do  so,  and  no  allowance  will  be  made  to  them 
for  that  purpose  out  of  their  children's  estate.  But  if  the  parents 
are  not  able  to  maintain  their  mincn*  children,  the  court  will  order 
an  allowance  for  them  out  of  their  own  property ;  that  is  to  say,  if 
the  parents  are  not  in  circumstances  to  enable  them  to  give  their 
children  an  education  suited  to  the  fortune  which  they  enjoy  or 
expect,  even  though  they  may  be  solvent  and  possessed  of  some 
means,  an  allowance  will  be  made  from  such  children's  estate  for 
their  education  and  necessary  support.     {Buckioorth  v.  Buchioorth, 

1  Co^B  R.  80.)  If  the  parents,  when  living,  are  of  sufficient 
ability  to  support  and  educate  their  infant  children,  the  interest, 
even,  of  the  children's  property  cannot  be  applied  for  tliat  purpose, 
though  there  be  a  direction  in  the  instrument  under  which  the 
property  is  held  that  such  interest  shall  be  so  applied,  for  the  reason 
that  such  direction  is  construed  to  mean  that  maintenance  is  due 
by  law,  but  not  otherwise ;  and  the  court  will  order  the  fund  to  be 
accumulated  till  the  children's  majority.  {Andrews  v.  Partington, 
3  Br(mn?8  Ch.  Cos.  60.     Mrnidy  v.  Earl  Howe,  4  ib.  224.) 

It  has  been  held  by  the  English  courts,  that  after  the  father's 
death,  maintenance  will  be  allowed  the  minor  child,  without  regard 
to  the  ability  of  the  mother.  {Landy  v.  IhjLcheaa  of  Athol,  2  Atk, 
R.  447.    Ms  po/rte  Lord  Petre,  7  Vea.  /?.  403.    Bra^y  v.  Magrath, 

2  Sch,  <&  Lef.  R.  36.)    And  when  tliere  are  equal  legacies  to  a  class 
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of  children  not  otherwise  provided  for,  the  court  may  order  main- 
tenance for  all  of  them  oat  of  the  interest.  {E»  pwtte  KdUe^ 
11  Ve8.  JR.  606.  Errai  v.  Barlow,  14  ib.  204.)  Where  a  fund  ia 
expressly  given  to  a  father  tor  the  maintenance  of  his  child,  this 
amounts  to  a  legacy  to  the  father,  and  of  course  he  is  at  liberty  to 
appropriate  it  to  the  use  intended  by  the  giver.  {Andrews  v. 
ParHngtofty  2  Chafs  R,  223.  Robinson  v,  TickeUj  8  Ves.  R.  142. 
Brown  v.  Casamajorj  4  ih,  498.)  It  has  been  held  that  the  father 
will  never  be  allowed  for  anything  paid  from  the  estate  of  his 
children  without  the  authority  of  the  court.  {Hughes  v.  Hughes, 
1  Bro.  Ch.  Gas.  887.  HiU  v.  Ohofprrum,  2  i&.  281.)  But  as 
the  precedents  now  stand,  the  court  will  look  at  each  case 
with  the  view  to  make  such  order  as  the  rule  prescribed  by  the 
giver  justifies,  and  the  conduct  of  the  parties  allow.  {Maberly  v. 
Tuston,  14  Ves.  R.  499.  Ex>  parte  DwrlmgUm,  1  BaU  cfe  Beai,.  R. 
240.  Vide  Ca/rmichad  v.  Hughes,  6  Eng.  L.  db  Eg.  R.  71.)  If  a 
guardian  thinks  proper  to  allow  an  infant  more  than  the  mainten- 
ance settled  by  the  court,  the  court  will  order  a  reference  as  to  such 
extra  allowance,  but  only  under  special  circumstances.  {Rai/nsford 
V.  Freem.an,  1  Coofs  R.  417.)  And  a  guardian  always  applies  the 
infant's  income  to  his  maintenance  at  his  peril,  and  it  is,  therefore, 
advisable  to  receive  the  sanction  of  the  court  in  all  cases.  {Eo 
parts  Whitefield,  2  Atk.  R,  316.) 

It  seems  that  a  liberal  allowance  will  be  made  for  the  maintenance 
of  an  infant,  with  a  view  to  the  circumstances  of  his  family.  For 
instance,  if  he  is  the  oldest,  and  has  considerable  property,  while  the 
others  have  little  or  none,  the  court  will  give  them  maintenance,  or 
a  part  of  maintenance,  out  of  his  provision,  as  a  part  of  the  main- 
tenance made  for  him,  though  to  be  applied  to  them,  looking  upon 
him  as  the  head  of  the  family,  and  considering  it  to  be  for  his 
benefit,  not  that  this  portion  of  his  fortune  should  be  saved,  but 
that  by  means  of  it  his  brothers  and  sisters  should  be  honorably 
brought  up.  And  the  narrow  circumstances  of  a  father,  or  of  a 
mother,  or  both,  have  also  been  considered  in  fixing  the  infant's 
allowance  for  maintenance.  ( Vide  Pierpovnt  v.  Zord  Cheney,  1 
P.  Wms.  R.  498.  Harvey  v.  Harvey,  2  ih.  22.  Zanoy  v.  Duke 
of  Athol,  2  Atk.  R.  447.  Petrel.  Petre,  3  ib.  511.  Ed pwrte 
Petre,  7  Ves.  R.  403.  Tweddett  v.  TweddeU,  Turn,  dk  Russ.  R. 
13.  HiU  V.  Chapma/n,  2  Bro.  Ch.  Cas.  231.  AUen  v.  Coster^  1 
Beav.  R.  202.) 
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As  a  general  rale,  the  principal  mnst  not  be  broken  in  upon  for 
the  maintenance  of  the  infant,  but  the  courts  will  not  scruple  to  do 
so,  even  of  a  legacy  not  vested,  when  the  legacy  is  so  small  that  the 
interest  will  not  suffice  to  give  the  infant  legatee  a  competent  main- 
tenance and  education,  or  when  it  will  be  clearly  for  his  benefit  that 
a  sum  of  money  should  be  raised  for  that  purpose.  {ExpaHe  Oreen^ 
1  Jac.  &  Walk.  /?.  253,  Ex  parte  Swift^  1  Ryan  A  Moody* b  B. 
575.  Harvey  v.  Harvey^  2  P.  Wme.  R.  23,  In  re  Enghmd^  1 
Rues.  <&  MyVn^e  R.  499.  Clay  v.  Pennmfftonj  8  Sim.  R.  359.) 
Guardians  and  trustees,  however,  are  not  usually  permitted,  of  their 
own  authority,  to  break  in  upon  the  capital  of  sums  belonging  to  an 
infant,  although,  if  the  act  appears  to  the  court,  on  inquiry,  to  be 
such  as  the  court  would  have  ordered  to  be  done,  the  expenditure 
will  be  protected  by  the  court.  {Oarmiohael  v.  Wilson^  3  Moll.  R, 
84,  88.     Walker  v.  Wetherdl,  6  Vee.  R.  474.) 

It  is  a  general  principle,  that  acts  done  by  a  guardian  without 
authority  will  be  protected,  and  will  bind  the  infant,  if  they  turn 
out  eventually  beneficial  to  the  latter ;  but  the  guardian  does  such 
acts  at  his  own  risk.  ( Vide  Earl  of  Chesterfield  v.  Cromwell^  1 
Eq.  Ah.  R.  287.     Smith  v.  Low,  1  Atk,  R.  489.) 

As  a  question  of  practice,  it  seems  that  in  an  administration  suit 
an  inquiry  as  to  the  propriety  of  maintenance  to  an  infant  may  be 
directed  by  the  decree  at  the  hearing  of  the  case.  {Gross  v.  Beavan^ 
5  Eng.  L.  dk  Eq.  R.  129.)  And  further,  that  the  court  may  direct 
a  referee  to  appoint  a  guardian  to  an  infant,  and  approve  of  proper 
maintenance,  to  be  inserted  in  the  decree  upon  the  hearing  of  a 
a  suit,  without  any  petition  for  that  purpose  being  presented. 
{Cross  V  BrowUj  7  Eng.  L.  (&  Eq.  R.  58.)  And,  generally,  in 
ordinary  cases,  when  the  estate  is  not  large,  the  court,  upon  peti- 
tion, will  settle  a  due  maintenance  upon  the  infants.  {Eas  parte 
Whitfidd,  2  Atk.  R.  316.  ^  parte  Thomas,  Ambler's  R.  146. 
Ex  pa/rte  Kent,  3  Bro.  Ch.  R.  88.  Ex  parte  Salter,  2  Dick. 
R.  769.  Ex  panrte  Starkie,  3  Sim.  R.  339.  Clay  v.  Pennington, 
8  ib.  359.) 

§  192.  The  authorities  cited  in  the  last  preceding  section  are  from 
the  English  courts,  but  they  are  generally  in  accord  with  the  doc- 
trine of  the  American  courts.  Some  light  upon  the  subject  of 
this  and  the  preceding  section,  may  be  obtained  by  a  reference  to 
the  chapter  herein  explaining  the  powers  and  duties  of  guardians 
{vide  §  174) ;  but  more  of  the  adjudged  cases  in  our  own  country 
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upon  the  subject  of  the  support  and  maintenance  of  infants,  will  be 
referred  to  here. 

Maintenance  will  be  allowed  out  of  the  capital  of  the  infant's 
estate,  when  the  principal  is  small ;  otherwise  it  must  be  out  of  the 
interest.  {Matter  of  Boai/wick^  4  Johns,  J2-  100.)  And  where  an 
estate  is  given  absolutely  to  a  class  of  infants  with  benefit  of  sur- 
vivorship, maintenance  out  of  the  fund  may  be  allowed  to  them ; 
but  maintenance  cannot  be  allowed  to  an  infant  out  of  a  fund  which 
belongs  contingently  to  others.  {Matter  of  Davison^  6  Paige^e  H. 
136.)  If  an  estate  is  devised  to  an  infant,  with  a  limitation  over, 
in  case  he  should  die  without  issue  before  arriving  at  the  age  of 
twenty-one,  the  income  of  the  estate  is  the  most  that  can  be  allowed 
for  the  infant's  maintenance  and  support.  {Bradley  v.  Amidon^ 
10  Paige's  R.  235.  Vide  Brown  v.  Knapp,  79  JST.  T.  R.  136.) 
And  in  no  case  will  a  parent  or  guardian  have  an  allowance  made 
to  him  for  the  past  maintenance  of  his  infant  children  or  wards, 
without  stating  to  the  court  a  special  case,  showing  the  extent  of 
his  means  at  the  time  such  support  was  furnished,  and  the  particu- 
lars of  the  expenditures  for  the  actual  benefit  of  the  infant,  which 
created  the  equitable  claim  in  his  favor.  {Smith  v.  Goertner^  40 
Hmjo,  Pr,  R.  185, 188,  189.     Matter  of  Kane,  2  Barh  Ch.  R.  375.) 

Where  the  income  is  devised  to  a  female  for  life,  and  the  principal, 
upon  her  death,  to  her  children  surviving  her,  and  the  issue  of  such 
as  have  died,  maintenance  cannot  be  ordered  out  of  the  principal, 
though  the  mother  consent ;  for  the  reason  that  until  the  mother's 
death,  it  is  utterly  uncertain  who  will  be  entitled  to  the  principal. 
{Matter  of  Ryder,  11  Paige's  R.  185.) 

The  court  will  not  allow  maintenance  on  behalf  of  an  infant,  out 
of  her  property,  where  there  is  any  other  sufficient  provision  or  a 
right  to  maintenance  which  can  be  enforced.  It  will  be  refused  to 
the  father,  where  he  is  of  sufficient  ability  to  maintain  and  bring 
up  his  child  without  it,  having  reference  to  her  situation  and  pros- 
pects in  life,  with  a  due  regard  to  the  claims  of  others  upon  his 
bounty.  {Matter  of  Kam>e,  2  Barb,  Ch,  R,  375.)  But  where  the 
children  were  wealthy,  and  their  father  in  moderate  circumstances, 
and  barely  sufficient  for  the  reasonable  maintenance  of  the  residue 
of  his  family,  the  court,  deeming  it  promotive  of  the  welfare  of 
the  children  that  they  should  live  with  their  parents,  ordered  the 
father  a  much  larjscer  allowance  for  their  education  and  support  in 
bis  family,  including  compensation  as  guardian,  than  would  have 

38 
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been  neoessarj  if  thej  were  maintained  at  a  boarding-Bchooi. 
{Matter  of  Bwrke^  4  Somdf.  Ch.  R.  617.)  It  will  be  recollected 
that  this  is  in  accordance  with  the  English  practice  in  sach  cases. 

Another  rule  recognized  by  the  courts  of  this  countryj  which  is 
precisely  the  same  as  that  in  England  upon  the  subject,  is  that 
where  there  is  any  valid  limitation  over,  however  contingent,  main- 
tenance cannot  be  allowed,  unless  provided  for  in  the  gi'ant  or  will. 
Where  the  fund  is  given  absolutely  to  a  class  of  infants,  with  the 
right  of  survivorship  —  that  is,  where  all  have  an  equal  chance  of 
surviving,  and  a  present  interest  —  an  allowance  may  be  made. 
If  those  not  in,  ease  may  take,  as  if  to  children  born  and  hereafter  to 
be  bom,  or  to  children ;  and  in  case  of  death  of  any  before  twenty- 
one  ;  to  the  issue  of  the  latter,  or  limited  over  to  strangers,  main- 
tenance will  be  denied.    {Matter  of  Tv/mer^  10  Barb.  R,  552,  557.) 

These  principles  were  clearly  enunciated  in  several  cases  decided 
by  the  late  court  of  chancery  of  the  State  of  New  York,  and  they 
may  be  regarded  as  settled  law.  ( Vide  In  re  Davisouy  6  Paiges  R. 
136.  In  re  Ryder ^  llib,  185.)  And  it  will  be  observed  that  the 
doctrine  of  the  courts  of  New  York  upon  the  subject  of  the  main- 
tenance and  support  of  infants  has  been  adopted  by  the  courts  of 
other  states. 

In  the  State  of  South  Carolina,  where  it  appeared  that  the  parents 
of  infants  were  unable  to  maintain  them,  the  court  ordered  them  to 
be  maintained  out  of  their  own  property.  {Oudworth  v.  Thompmny 
8  Deeaau,  R.  258.)  £ut  a  guardian  is  not  authorized  to  break  in 
upon  the  capital  of  his  ward  for  his  maintenance,  except  under 
peculiar  circumstances ;  should  he  advance  beyond  the  income,  as  a 
general  rule,  he  will  not  be  allowed  interest  on  a  balance  due  for 
maintenance.  {McDotoeU  v.  Caldwelly  2  MoCorWe  Ch.  R,  58. 
Teagne  v.  Dendyy  lb.  211.     Sweet  v.  Sweety  Speer*8  Eq.  R.  309.) 

A  mother  who  has  only  a  bare  competence  for  herself,  and  has 
minor  children  living  with  her,  who  are  entitled  to  large  estates, 
must  have  an  allowance  made  her  by  the  executor,  out  of  their 
estates,  for  the  maintenance  and  education  of  her  daughter,  and 
for  the  maintenance  of  her  sons.  {Haywood  v.  Cktthberty  4  Dessau. 
R.  446.) 

In  the  State  of  North  Carolina,  it  has  been  decided  that,  as  a 
general  rule,  a  court  of  equity  will  not  go  beyond  the  income  of  a 
ward's  estate  for  his  maintenance  and  education,  but  that  the  court 
will  apply  a  part  of  the  capital  for  putting  him  out  in  life,  and  that. 


MAINTBNAJiCB  OF  INFANTS.  399 

• 

even  for  maintenance,  as  a  matter  of  necessitj,  the  capital  may  be 
applied  when,  from  the  possession  of  property,  the  infant  cannot 
be  entitled  to  mtfintenance  as  a  panper,  and  from  mental  imbecility, 
or  want  of  bodily  health  or  strength,  he  cannot  be  maintained  from 
the  profits  of  his  property,  nor  put  out  apprentice  and  maintained 
by  his  master ;  that  equity  has  the  power,  though  it  may  seldom 
be  willing  to  exerdae  it,  to  take  the  capital  of  the  ward  and  apply 
it  for  maintenance,  either  future  or  past;  and  that,  in  ordinary 
cases,  the  court  would  not  relieve  a  guardian  who,  without  its  pre- 
vious sanction,  had  made  ezpendLtures  for  the  mainteuance  and 
education  of  his  ward,  beyond  the  income  of  the  estate,  though  he 
might  have  acted  from  the  best  of  motives;  but  that  the  court 
will  reimburse  the  guardian  out  of  the  estate  of  the  ward,  when 
the  expenditures  were  demanded  by  such  drcumstanees,  amount- 
ing, indeed,  to  physical  necessity,  as  would  have  compelled  any 
court  to  authorize  tliem  without  a  moment's  hesitation.  (I/mg  v. 
Nanxm^  2  IredelPs  Eq.  R.  854.) 

Such  are  the  rules  of  law  respecting  the  maintenance  and  support 
of  infants  as  recognized  by  the  courts,  both  of  this  country  and 
of  England,  and  it  will  be  observed  that  the  authorities  of  both 
countries  are  quite  in  harmony  upon  the  subject. 

§  193.  When  parents  are  not  in  a  situation  to  afford  a  reasonable 
support  and  education  of  their  minor  children,  the  personal  effects, 
and  income  realized  from  the  real  estate  of  such  children  are  gene- 
rally applied  for  that  purpose.  But,  in  case  of  necessity,  the  real 
estate  of  the  children  may  be  sold,  and  the  proceeds  appropriated 
for  their  maintenance  and  education.  In  reference  to  the  real  estate 
^  an  infant,  however,  it  may  be  affirmed  that  the  courts  have  no 
inherent  original  jurisdiction  to  direct  the  sale  of  it.  The  jurisdic- 
tion of  the  court  in  such  cases,  rests  altogether  upon  statutory 
enactment.  (  Vide  Russd  v.  Rtissely  1  MoiUnfa  R.  525.  Ocmnr 
stone  V.  OcmrUy  1  CoWye^a  R.  577.  Rogers  v.  DiU^  6  HiWe  R. 
415,  417.  Onderdank  v.  Motty  34  Ba/rbj  R.  106.  Baker  v.  Jjml- 
lardj  4  iT.  Y.  R.  257,  266.)  For  this  reason  statutes  exist,  both  in 
England  and  in  all  of  the  American  States,  conferring  jurisdiction 
upon  the  courts  to  order  the  sale  and  conveyance  of  an  infant's  real 
estate  in  the  cases  specially  provided  for.  Thus,  in  the  State  of 
New  York,  it  is  declared  by  statute  that  any  infant  seised  of  any 
real  estate,  or  entitled  to  any  term  of  years  in  any  lands,  may,  by 
his  next  friend,  or  by  his  guardian,  apply  to  the  supreme  court,  or 
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the  conntj  court  of  the  coontj  within  which  the  real  estate  is  situ- 
ated, for  the  sale  or  disposition  of  his  property  in  the  manner 
directed  bj  such  statute.  And  whenever  it  i^all  appear  satisfacto- 
rily that  a  disposition  of  any  part  of  the  real  estate  of  such  infant,  or 
of  his  interest  in  any  term  for  years,  is  necessary  and  proper,  either 
for  the  support  and  maintenance  of  such  infant,  or  for  his  education, 
or  that  the  interest  of  such  infant  requires  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  any  part  of  his  said 
property  being  exposed  to  waste  and  dilapidation,  or  on  account  of 
its  being  wholly  unproductive,  or  for  any  other  peculiar  reasons  or 
circumstances,  the  court  may  order  the  letting  for  a  term  of  years, 
the  sale  or  other  disposition  of  such  real  estate  or  interest  to  be 
made  by  a  guardian  or  guardians  appointed  by  such  court,  in  such 
manner,  and  with  such  restrictions,  as  shall  be  deemed  expedient, 
though  no  real  estate  or  term  for  years  can  be  sold  or  disposed  of 
in  any  manner  against  the  provisions  of  any  last  will,  or  of  any 
conveyance,  by  which  such  estate  or  term  was  devised  or  granted 
to  such  infant.  (2  R.  8.  part  3,  ch.  1,  tit.  2,  §§  170,  175,  176. 
2  Stat,  at  Large,  202,  203.  Laws  of  1847,  ch.  280,  §  16.  Code 
of  Oio.  Pro.  %  30,  sub.  4.     2  Laws  of  1880,  ch.  17,  tit.  7.) 

If  the  lands  proposed  to  be  sold  are  situated  in  the  city  of  New 
York,  the  application  for  the  sale  may  be  made  to  the  court  of 
common  pleas  of  the  city  and  county  of  New  York ;  or  if  such 
premises  are  situated  within  the  limits  of  the  city  of  Buffalo,  the 
application  may  be  made  to  the  superior  court  of  that  city.  {Laws 
of  1854,  ch.  96,  §  9,  omI  ch.  198,  §  6.)  Similar  provisions  are  con- 
tained in  the  statutes  of  all  of  the  states,  some  providing  that  the 
estates  of  infants  may  be  sold  or  mortgaged  by  certain  specified 
courts,  as  for  instance  in  Pennsylvania,  by  the  orphans'  court,  for 
the  education  and  support  of  snch  infants,  or  for  the  payment  of 
their  debts,  or  when  the  property  is  going  to  decay  or  running 
down ;  in  others,  as  in  the  new  State  of  West  Virginia,  where  it  is 
provided  that  the  estate  of  a  minor  may  be  sold  when  his  guardian 
shall  think  his  interest  will  be  promoted  thereby,  by  an  application 
by  the  guardian,  by  petition  to  the  circuit  conrt  of  the  county  in 
which  ttie  estate  proposed  to  be  sold,  or  some  part  thereof,  may  be, 
stating  plainly  the  situation,  etc.,  of  the  estate,  and  the  facts  show- 
ing the  propriety  of  the  sale.  At  the  sale  the  guardian  nor 
guardian  ad  Utem  can  be  a  purchaser.  A  conveyance  may  be 
ordered  by  the  court  to  be  executed  by  the  guardian.    Ko  safe  can 
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he  made  against  the  provisions  of  any  will  or  conveyance  by  which 
the  estate  was  devised  or  granted  to  the  minor.  {Laws  of  1865,  ch. 
38.)  And  in  others,  as  in  several  of  the  western  states,  the  estates 
of  infants  may  be  sold  for  the  same  purposes  and  in  the  same 
manner  as  is  provided  in  the  State  of  New  York ;  but  the  plan 
of  this  work  admits  of  only  a  statement  of  some  general  principles 
governing  such  transactions,  and  does  not  require  the  production 
of  the  laws  of  all  the  states  upon  the  subject. 

§  194.  Under  the  statutes  of  the  State  of  New  York,  it  has  been 
held  that  it  is  a  sufficient  ground  to  authorize  a  sale  of  an  infant's 
real  estate  that  it  is  held  in  common  with  adults,  and  that  the  value 
of  the  property  is  small  in  comparison  with  the  expense  of  a  parti- 
tion suit,  to  which  it  must  otherwise  be  subjected.  {Matter  of 
Congdon^  2  Paiges  R.  566.)  So,  when  the  situation  of  the  infant, 
as  regards  maintenance  and  education,  or  other  peculiar  circum- 
stances, calls  for  the  special  interposition  of  the  court,  or  that  the 
property  is  exposed  to  waste  and  dilapidation,  or  that  it  is  a  village 
lot  which  is  wholly  unproductive,  such  will  be  sufficient  grounds  for 
the  exercise  of  the  power  of  the  court  to  authorize  a  sale.  {Matter 
of  Mason,  Hop.  Ch.  i?^122.) 

To  authorize  the  court  to  direct  a  sale  of  an  infant's  real  estate 
under  the  New  York  statute,  the  infant  must  be  seised  of  the  prop- 
erty. {Baker  v.  Lorillard^  4  N.  T.  R,  257,  266.)  Seisin  at  the 
common  law  signifies  possession;  but  it  is  well  settled  that  an 
infant's  estate  in  remainder  in  lands,  may  be  sold  under  the  pro- 
visions of  the  statute.  {Matter  of  HaigM,  21  H'wrCs  R.  176.) 
The  case  of  Jenkins  v.  Faliey  (11  HwrCs  R.  351),  holding  a  con- 
trary doctrine  was  overruled  by  the  court  of  appeals  of  the  state. 
But  if  such  remainder  be  subject  to  open  and  let  in  after-bom 
children,  such  children  will  not  be  affected  by  the  sale,  {Vide 
Bovymam,  v.  TaOmum^  3  AJtib.  Ct.  App.  Deo.  182,  note.  Also  S.  C. 
2  Rob.  R.  385.  S.  C.  27  Hm/o.  Pr.  R.  212.)  And  it  is  not  the 
practice  of  the  court  to  authorize  the  sale  of  a  future  interest  in 
real  estate  belonging  to  an  infant,  unless  circumstances  conclusively 
require  it.    {Matter  of  Jones^  2  Bwrb.  Ch.  R.  22.) 

By  statute,  in  New  York,  no  real  property  of  an  infant  can  be 
sold,  leased  or  mortgaged,  contrary  to  the  provisions  of  a  will,  by 
which  it  was  devised,  or  by  a  conveyance  or  other  instrument, 
by  which  it  was  transferred  to  the  infant.  {Laws  of  1880,  ch.  17, 
§  2357.     And  vide  Rogers  v.  DHL  6  ffaPs  R.  415,  417.     Matter 
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of  Turner^  10  Ba/rb.  B.  653.)  And  when  the  lands  of  an  infant 
are  directed  to  be  mortgaged  for  the  payment  of  hie  debts,  the 
order  shoald  contain  a  statement  of  the  objects  to  which  the  avails 
thereof  are  to  be  applied.  {Matter  of  Zampmariy  22  Httn^s  B.  239.) 
When  lands  belonging  to  fonr  infants  was  sold  nnder  an  order 
recognizing  an  absolute  fee  in  an  nndivided  fourth  part  as  residing 
in  each,  and,  on  the  foreclosure  of  the  mortgage  taken  by  the  clerk 
for  the  purchase-money,  it  turned  out  that  each  had  a  vested  foe, 
determinable,  however,  upon  his  dying  without  issue  at  the  time 
of  his  death,  whereupon  his  estate  would  vest  in  the  survivors,  and 
that  one  had  so  died  since  the  sale,  the  court  held,  that  though  the 
sale  might  be  conclusive  as  to  the  purchaser's  title,  it  would  protect 
him  by  retaining  the  proceeds  of  such  share  until  proper  releases 
were  executed  to  him,  and  covenants  providing  against  a  similar 
occurrence.  {Davison  v.  De  Freesty  3  Scmd,  Ch,  B.  466.)  And 
in  order  to  the  alienation  of  lands  of  an  infant,  the  proceedings 
prescribed  by  the  statute  must  be  strictly  or  substantially  followed. 
{BatteU  V.  BwrnU,  10  AVb.  B.  N.  S.  97.  ;S1  C.  60  iT.  Y.  B.  13.) 
Mere  technicalities,  however,  will  not  be  regarded ;  and  it  has  been 
held,  that  upon  an  application  by  infants  for  an  order  directing  the 
sale  of  their  real  estate,  the  petition  may  be  presented  by  a  ncUxiral 
guardian  of  the  infant,  without  any  appointment  by  the  court, 
although  the  statute  provides  that  the  infant  must  apply  "  by  his 
next  friend  or  guardian.  {Matter  of  Whiilook,  32  Barb.  B.  48. 
S.  a  19  How.  Pr.  B.  380.  8.  C.  10  Ahb.  Pr.  B.  316.)  And 
it  has  also  been  held  that  the  form  of  the  application  is  not 
important,  if  the  substance  is  there.  The  court  acquires  juris- 
diction of  the  proceedings  on  the  application  of  the  infant  by 
its  next  friend  or  ally,  {O^BeiUy  v.  King^  2  Bob.  B.  587. 
S.  G.  28  Rou).  Pr.  B.  408.  Vide  Matter  of  I/mmig,  3 
Paiges  B.  266.)  But  a  special  guardian  must  be  appointed 
in  all  cases,  although  the  court  may  proceed  summarily  without  a 
reference,  when  the  facts  clearly  establish  the  propriety  of  a  sale 
of  the  infant's  estate.  The  provisions  of  the  statute  for  a  reference 
is  not  mandatory  or  necessary  to  give  the  court  jurisdiction,  and 
in  a  proper  case  may,  therefore,  be  dispensed  with.  {Matter  of 
Mcllvanej  15  Abb.  Pr.  B.  91.)  Neither  is  it  necessary  in  such 
cases,  that  the  infant  should  join  in  the  petition  for  the  sale  of  his 
lands.  {Cole  v.  Oourlay^  79  N.  T.  B.  627.)  The  rules  which  the 
courts  have  established  upon  the  subject,  of  course,  may,  in  their 
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discretion  at  any  time  be  disregarded.  The  statute  was  intended  to 
furnish  a  cheap  and  prompt  mode  of  selling  infants'  estates,  when 
snch  sales  are  necessary,  and  it  is  only  requisite  that  its  provisions 
be  substantially  complied  with. 

The  highest  appellate  court  in  the  State  of  New  York  has  decided 
that  a  private  act  of  the  legislature  authorizing  the  sale  of  the  estate 
of  infants  for  their  maintenance  and  education,  is  within  the  scope 
of  the  legitimate  authority  of  a  state  legislature.  {Cochran  v.  Vcm 
Surlay^  20  Wend.  H.  365.  And  vide  Brenham  v.  Davidson^  51 
Col,  /?.  352.  And  also  Wa/rd  v.  New  England  Srew  Co.  1  Clifford^ s 
C,  C,  i?.  565.)  The  supreme  court  of  Rhode  Island,  however,  has 
recently  held  that  the  disposal  of  an  infant's  estate  by  legislative 
enactment  is  not  proper,  on  the  ground  that  it  eifects  the  transfer 
of  such  estate  without  compensation  to  the  infant  and  without  due 
process  of  law.  {BurJce  v.  Mechmici  Savings  Bank,  referred  to 
in  21  Albany  Law  J.  398.) 

Under  the  New  York  Code,  the  county  court  has  a  limited  juris- 
diction in  respect  to  the  sale  of  infants'  land,  and  the  power  given 
those  courts  includes  all  incidental  powers  and  the  use  of  means 
necessary  to  complete  the  sale  in  such  cases,  by  transferring  the 
infant's  title,  and  securing  to  him  the  avails  of  his  interest  in  his 
estate.  But  it  has  been  held,  that  after  the  sale  is  completed,  a 
subsequent  order  of  the  same  court,  directing  the  special  guardian 
to  invest  the  proceeds  in  land  outside  the  county  over  which  its 
jurisdiction  extends,  the  infant  and  special  guardian  being  at  the 
time  resident  in  the  county  where  the  land  is  located,  is  a  nullity. 
The  court  declared  that  the  powers  conferred  by  statute  upon  the 
court  of  chancery,  through  which  the  infant  is  made  a  ward  of  that 
court,  from  the  time  of  the  application,  for  the  purposes  enumerated 
by  the  statute,  has  not  been  given  to  the  county  courts.  {Stiles  v. 
Bremcm,  1 1/ms.  R.  90.)  And  when  the  sale  has  been  made  under 
proceedings  in  the  county  court,  the  supreme  court  of  the  state  has 
jurisdiction  of  proceedings  to  compel  a  special  guardian  appointed 
to  sell  the  real  estate  of  an  infant  to  account  for  and  pay  over  moneys 
received  by  him  as  such  guardian.  {Spel/num.  v.  Terry,  74  N.  T. 
B.  448.) 

When  the  general  guardian  of  an  infant  is  appointed  special 
guardian  to  make  sale  of  his  real  estate,  and  accordingly  makes  the 
sale  and  receives  the  proceeds,  it  will  be  adjudged  that  he  received 
such  funds  in  the  capacity  of  special  guardian,  and  if  he  converts 
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the  same  to  his  own  use,  the  principal  as  well  as  the  interest,  in 
violation  of  his  obligation  as  special  guardian,  his  sureties  will  be 
liable  to  the  infants  for  both  interest  and  principal ;  especiallj  when 
it  appears  that  nothing  was  necessary  for  the  support  and  mainte- 
nance of  the  infants.  {Swartwout  v.  OdkSy  52  Barb.  H.  622.  And 
vide  Segdken  v.  Meyer^  22  HurCs  H.  6.) 

§  195.  In  the  State  of  New  Jersey  it  has  been  held,  that  the 
lands  of  an  infant  may  be  sold  for  his  benefit,  and  the  property 
changed  from  real  to  personal,  under  the  authority  and  direction  of 
the  legislature  without  regard  to  the  interests  of  personal  repre- 
sentatives ;  that  the  validity  of  the  title  under  such  sale  does  not 
depend  upon  the  assent  of  the  infant,  and  that  he  cannot  disaffirm 
the  sale  on  coming  of  age ;  and  further  that  the  authority  of  the 
legislature  to  convert  the  property  of  an  infant  from  real  t(S  per- 
sonal cannot  be  questioned ;  and  when  there  is  no  breach  of  trust, 
or  violation  of  good  faith,  or  sinister  design,  on  the  part  of  the 
guardian  who  applies  for  the  law,  the  act  cannot  be  impeached. 

It  was  further  held,  in  the  same  case,  that  courts  of  equity  may, 
and  frequently  do,  change  the  character  of  property  belonging  to 
infants ;  and  that  they  will  permit  guardians  or  trastees  to  do  it, 
when  it  is  manifestly  for  the  advantage  of  the  owner,  without 
reference  to  the  contingent  interests  of  real  or  personal  repre- 
sentatives, and  further,  that  when  the  property  of  an  infant  is 
changed,  by  authority  of  a  competent  tribunal,  from  real  to  per- 
sonal, it  will,  upon  the  death  of  the  infant,  go  to  his  personal 
representatives;  and  yet,  if  there  has  been  a  breach  of  trust,  as 
when  the  trustee  or  guardian  has  abused  the  trust,  and  changed 
the  quality  of  the  estate  to  subserve  his  own  interest,  there  arises 
an  equity  to  undo  the  act  in  favor  of  the  person  whose  rights  are 
injured;  but  that  there  is  no  equity  between  the  personal  repre- 
sentative and  the  heir  as  such,  because  both  are  volunteers,  and 
each  must  take  what  they  find  at  the  death  of  the  person  entitled 
for  life  in  the  condition  in  which  they  find  it.  {SnowhUl  v.  Snow- 
hiUy  2  Oreen's  Ch.  R  20.) 

In  the  State  of  Virginia,  it  has  been  held,  that  under  the  statutes 
of  the  state,  the  court  of  chancery  may  decree  a  sale  of  the  property 
of  an  infant  in  all  cases,  when  it  manifestly  appears  to  be  for  their 
interest  that  such  sale  shall  take  place,  and  that  the  rights  of  others 
will  not  be  violated  thereby ;  and  further,  that  the  court  also  has 
power  to  direct  and  secure  the  investment  of  the  fund  for  the  benefit 
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of  the  infant,  in  such  manner  as  to  the  conrt  may  seem  best. 
{Oarland  v.  Loving^  1  Rand.  R.  396.) 

In  Ohio,  when  an  administrator,  by  the  advice  of  the  family  and 
friends  of  an  infant  heir,  receives  the  rents  of  the  real  estate, 
and  applies  them  in  payment  of  the  debts  of  the  ancestor's  estate, 
instead  of  selling  the  infant's  land  for  that  purpose,  and  the  arrange- 
ment is  beneficial  to  the  infant,  his  administrator  cannot  afterward 
recover  such  rents  from  the  administrator  of  the  ancestor,  although 
the  arrangement  has  the  effect  to  change  the  distribution  of  the 
infant's  estate  to  the  extent  of  the  rents  so  applied.  {Turpin^8 
Administrator  v.  Turpin^  16  Ohio  S,  R.  270.) 

§  196.  It  is  not  needful  in  this  place  to  specify  the  different 
courts  in  the  several  states  having  power  to  order  the  sale  of  infants' 
real  e^te,  nor  to  give  the  practice  of  the  courts  in  such  cases,  as 
those  matters  are  controlled  by  statutes  or  rules  of  court.  In  the 
State  of  New  York,  when  the  application  is  made  to  the  supreme 
conrt,  it  must  be  made  at  a  special  term,  and  the  proceedings  can- 
not be  entertained  at  chambers.  {Matter  of  Bookhart  21  Barb.  R. 
348.)  The  same  rule  would  apply  when  the  application  is  made  to. 
the  other  courts  having  jurisdiction,  except  when  it  is  made  to  a 
county  court.  When  the  application  is  made  to  a  county  court,  tha 
same  may  be  made  in  term  or  to  the  judge  at  chambers,  as  that  court 
is  always  open  for  any  business,  which  does  not  require  notice  to  an 
opposing  party.     The  application  in  that  case  is  always  ex  parte. 

In  the  State  of  Arkansas,  authority  is  given  the  probate  court  to 
order  the  sale  of  an  infant's  real  estate,  and  it  has  been  held  that 
such  court  may  authorize  the  guardian  to  sell  the  same  at  private 
sale  {Fleming  v.  Johnsofij  26  Ark.  R.  421.)  The  practice  in 
most  of  the  states  is  for  the  special  guardian  to  sell  the  infant's 
land  at  private  sale  under  the  direction  of  the  court,  and  subject  to 
confirmation  by  the  court.  (  Vide  Warthvngton  v.  Dunkin^  41  Ind. 
R.  515.  Ma^xwdl  v.  Campbell^  45  ib.  361.)  Proceeding  by  a 
guardian  to  sell  the  real  estate  for  the  maintenance  of  the  ward  are 
purely  in  rem.  No  parties  are  necessary.  It  is  «a;  pctrte^  in  the 
name  of  the  guardian,  on  behalf  of  the  ward,  but  the  practice  in 
some  of  the  states  requires  notice  of  the  application  before  any 
decisive  proceedings  are  taken.  Still,  if  the  court  gets  jurildiction 
of  the  case,  and  makes  an  order  for  the  sale  of  the  lands  of  the 
ward,  the  fact  that  the  guardian  proceeds  irregularly  in  the  exe- 
cution of  the  order,  will  not  make  the  sale  invalid.     {MvJford  v. 
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Befveridge^  78  lU.  R.  455.  And  vide  /^^eUman  v.  MaUhewaon^  S5 
ib.  306.)  And  in  the  State  of  Iowa  it  has  been  held  that  a  sale  of 
the  ward's  lands  bj  his  gaardian,  without  the  notice  required 
by  law,  is  void  for  want  of  jurisdiction.  But  if  the  notice  is  simply 
defective,  the  jurisdiction  may  be  saved ;  in  which  case  the  pro- 
ceeding cannot  be  assailed  collaterally.  {Lyon  y.  VcmaUa^  85  Iowa 
jR,  321.     Ranhin  v.  Mill&r,  43  ii.  11.) 

In  Michigan,  the  petition  of  the  guardian  for  license  to  sell  the 
real  estate  of  his  ward,  either  to  pay  debts,  or  for  the  support  and 
education  of  the  ward,  is  required  to  state  the  purpose  for  which 
the  sale  is  asked,  and  to  set  forth  the  condition  of  the  estate  and  the 
necessity  or  propriety  of  the  sale ;  and  it  seems  that  without  such  a 
petition  the  probate  court  gets  no  jurisdiction  to  grant  a  license  to  sell. 
And  when  the  sale  is  for  the  purpose  of  investing  the  proceeds  at 
interest,  the  statute  imperatively  requires  the  guardian  to  give  a  cer- 
tain bond  before  the  sale  is  made,  and  it  is  held  that  a  sale  without 
giving  the  bond  is  invalid.     {Ryder  v.  Inlanders,  30  MioL  R.  336.) 

§  197.  In  the  State  of  New  York  a  referee  is  usually  appointed 
to  ascertain  the  truth  of  the  facts  stated  in  the  petition  for  the  sale 
of  infants'  estates,  although  the  court  may  proceed  to  order  the 
sale  without  any  reference.  Formerly,  the  reference  was  to  a  master 
in  chancery,  and  in  that  case  the  master  was  required  to  take  testi- 
mony as  to  the  facts,  and  report  the  result  briefly  to  the  court. 
{Matter  of  MottM^  4  Pa/ige^s  R.  412.  And  vide  Matter  of  Lan- 
ding^  3  ib.  265.)  And,  as  before  shown,  it  is  necessary  in  every 
case  that  a  special  guardian  be  appointed,  who  acts  in  place  of  the 
infant  in  all  the  proceedings.  Oare  should  be  taken  that  the  special 
guardian  be  a  person  who  cannot  possibly  have  interests  adverse  to 
the  infant.  A  part  owner  of  the  property  who  is  also  a  creditor 
against  the  infant's  share  ought  not  to  be  appointed.  {MaMer  cf 
TiUotsona^  2  Edw.  Ch.  R.  113.)  And  |t  husband  cannot  be 
appointed  the  special  guardian  to  sell  the  estate  of  his  infant  wife. 
{Matter  of  I/msing^  3  Paiges  R.  265.)  But  the  general  guardian 
of  the  infant  is  a  proper  person  to  be  appointed  the  special 
guardian  to  sell  his  ward's  real  estate,  when  an  order  of  sale  is 
proper  to  be  made.  {Matter  of  Wilson^  2  Paigie  R,  412.)  Care 
should  also  be  taken  that  the  special  guardian  give  the  security  for 
Hie  proper  performance  of  his  trust  as  required  by  statute  or  the 
rales  of  the  court  {Vtde  AnonymouSy  4  Sow.  Pr.  R.  414. 
Ryder  v.  Flanders^  80  Mich.  R.  336.) 
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§  198.  By  the  practice  in  New  York,  after  the  referee  reports  in 
favor  of  the  application  to  sell  the  infant's  lands,  or  the  conrt  con- 
cludes from  the  facts  to  order  a  sale,  {he  special,  guardian  is  required 
to  contract  for  the  sale  or  other  disposition  of  the  property  and  report 
the  terms  agreed  upon  to  the  court,  when  a  conveyance  is  directed, 
and  all  the  steps  are  directed  by,  and  under  the  supervision  of  the 
court.  The  special  guardian  cannot  have  an  order  requiring  the  pur- 
chaser to  take  the  property  without  a  binding  contract,  and  the  con- 
tract should  be  in  writing  and  signed  by  the  special  guardian  and 
purchaser,  specifying  the  terms  and  conditions  of  the  sale.  {Matter 
<yf  Hazardj  9  Paiges  R.  365.)  If  satisfactory,  the  court  confirms 
the  contract  and  orders  the  conveyance,  and  such  conveyance,  when 
executed  in  good  faith  in  pursuance  of  the  order  of  the  court,  will 
be  valid  and  effectual,  as  much  so  as  if  made  by  the  infant  when  of 
full  age.  These  matters  are  all  regulated  by  statute,  and  the  court 
of  appeals  of  the  state  have  held  that  the  provision  requiring  the 
conveyance  to  be  executed  under  the  direction  of  the  court  applies 
to  an  agreement  for  a  mortgage  as  well  as  to  an  absolute  sale,  and 
that  a  mortgage  executed  without  a  compliance  with  such  provision 
ia  void.    {BatteU  v.  Torrey,  65  Jf.  Y.  R.  294.) 

§  199.  The  conveyance  will  be  executed  to  the  purchaser  by  the^ 
special  guardian,  and  in  making  the  conveyance  he  must  follow 
strictly  the  order  of  the  court  directing  it.  When  the  order 
directed  infants  to  convey  all  their  interest  in  certain  real  estate, 
the  deed  to  be  executed  by  their  guardian  ad  lUem^  in  the  name  c^ 
the  infanta;  it  was  held  that  a  deed,  reciting  the  appointment 
of  the  special  guardian,  in  which  the  infants  were  named  as  parties 
of  the  first  part,  without  the  guardian's  name  being  mentioned,  and 
which  was  executed  and  acknowledged  by  the  infants,  and  by  their 
special  guardian  in  fact,  but  without  any  addition  to  his  signature 
indicating  the  character  in  which  he  executed  it,  was  not  pursuant 
to  the  order,  or  one  which  the  purchaser  was  bound  to  accept 
The  guardian  should  execute  the  deed  by  subscribing  the  name  of 
the  infant,  and  adding  ^^by  A  B,  his  special  guardian."  It  was 
farther  held  in  the  same  case,  that  if  the  order  merely  directs  the 
infanta  to  convey  their  interest,  personal  covenants  vested  in  the 
deed  executed  on  their  behalf,  are  void.  {Hyatt  v.  Sedey^  \1  N. 
T.  R.  52.  Matter  of  Wmdle,  2  Mw.  Ch.  R.  585.)  But  it  has 
been  held  by  the  supreme  court^  at  general  term,  in  a  case  not 
reported,  that  where  the  county  court  ordered  a  sale  of  the  inftnt'a 
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real  estate,  and  directed  the  special  guardian  to  contract  therefor, 
and  he  contracted  in  his  own  name  as  special  guardian,  which  the 
court  approved  and  directed  him  to  convey,  the  deed  executed  by 
him  in  his  own  name,  as  special  guardian,  and  not  purporting  to  be 
made  by  the  infant  by  him  as  such  guardian,  was  duly  executed. 
It  was  fiirther  held  that  in  such  a  case  the  conveyance  is  by  the 
court,  and  the  guardian,  in  executing  it,  acts  only  as  its  oiilcer,  like 
the  sheriff,  or  a  master  in  chancery,  in  conveying  upon  other  judi- 
cial sales.    {Eh/  v.  Lessler^  Oct.  Oen.  Term^  1858,  not  reported^ 

%  200.  An  order  of  the  court  authorizing  and  directing  the  sale 
of  an  infant's  real  estate,  fraudulently  obtained,  is  of  no  validity 
whatever,  and  the  order,  and  all  of  the  proceedings  founded 
thereon,  for  the  purpose  of  obtaining  the  title  of  the  infants  to  such 
real  estate,  will  be  annulled,  vacated  and  set  aside,  whenever 
such  fraiid  is  made  to  appear.  Fraud  not  only  vitiates  all  sales 
and  conveyances  into  which  it  enters,  but  the  power  and  authority 
to  sell  and  convey,  also,  from  whatever  source  derived.  An  order 
giving  a  party  authority  to  sell  and  convey,  fraudulently  obtained 
from  a  court,  is  no  better  than  a  power  fraudulently  derived  from 
the  party  whose  rights  are  injuriously  affected  by  it.  It  may  also 
be  annulled  at  the  instance  of  the  party  making  the  sale,  upon 
establishing  the  fraud,  at  least  as  to  all  persons  who  were  parties 
or  privies  to  such  fraud.    {Clark  v  Onderwood^  17  Barb,  R.  202.) 

A  court  of  equity  will  not  compel  an  unwilling  purchaser  in 
these  cases  to  take  a  dovhtful  title.  At  law^  when  a  party  seeks 
to  disaffirm  and  rescind  a  contract  of  sale,  and  to  recover  back  the 
deposit  of  his  purchase-money,  on  the  ground  of  a  defective  title, 
he  must  satisfy  the  court  that  the  title  is  aiaolutdy  had  before  he 
can  recover ;  but  the  court,  in  the  exercise  of  its  equity  powers, 
may  give  relief  in  case  of  a  doubtful  title.  {O^ReUly  v.  Kmg^  28 
How.  Pr.  R.  408.     Vide  Pitcher  v.  Coster^  4  Scmd.  Ch.  R.  1.) 

An  objection  that  the  special  guardian  of  the  infant  entered  into  a 
contract  of  sale  conjointly  with  the  adult  owners,  and  that  the 
4leed  tendered  to  the  plaintiff  was,  in  like  manner,  executed  by 
the  guardian  with  the  other  owners,  will  not  be  regarded.  That 
other  parties,  owning  other  interests,  joined  in  the  same  contra^ 
a/nd  deed^  could  not  deprive  either  instrument  of  its  binding  effect 
upon  all  parties  concerned.  {O^Reilly  v.  Eing^  supra.)  The 
statute  providing  for  the  sale  or  other  disposition  of  the  real  estate 
of  infants  bj  the  courts,  applies  only  to  cases  in  which  the  legal 
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title  IB  in  the  infants,  though  courts  of  equity  have  inherent  juris- 
diction,  independently  of  statute,  to  order  a  sale  of  the  equUahU 
estates  of  infants.  ( Wood  v.  Maiher^  38  Ba/rh.  R.  473.)  When 
infants  hold  land  as  tenants  in  common,  determinable  as  to  each 
on  his  death  without  issue,  and  his  interest,  upon  such  contingency, 
to  go  to  the  survivors,  and,  on  the  proper  application,  the  court 
directs  the  sale  of  the  land,  it  will  be  deemed  that  the  court 
intended  that  the  whole  title  should  be  acquired  by  the  purchaser, 
and  on  any  of  the  proceeds  coming  within  the  control  of  the  court, 
it  will  require  the  infants,  on  coming  of  age,  to  convey  to  the  pur- 
chaser, as  a  condition  of  receiving  such  proceeds.  {Damson  v. 
De  Freest,  3  Somd.  Ch.  R  456.) 

§  201.  The  proceeds  of  the  sale  of  the  real  estate  of  an  infant 
under  an  order  of  the  court  are  to  be  deemed  real  estate  by  the 
Btatnt«,  and  if  the  infant  be  a  feme-covert,  the  money  cannot  be 
paid  to  her  husband  on  her  petition ;  but  on  her  coming  of  age,  it 
may  be  paid  to  him  on  their  petition,  if  the  court  is  satisfied  upon 
a  private  examination  of  her,  apart  from  her  husband,  that  she 
signed  the  petition,  voluntarily,  without  any  fear  or  compulsion  of 
lier  husband,  and  adheres  to  its  prayer.  {Matter  of  Finch,  ClarKs 
Ch.  R.  538.) 

In  another  similar  case,  in  the  supreme  court,  it  was  held  that, 
by  the  sale  of  the  land  under  the  direction  of  the  court,  there  was 
no  conversion  of  the  real  estate  into  personalty,  but  that  the  pro- 
ceeds were  impressed  with  the  same  real  uses  which  attached  to  the 
real  estate  before  the  sale ;  and  that  such  proceeds  descended,  as 
the  real  estate  would  have  done,  to  the  heirs  at  law  of  the  infant, 
and  did  not  go  to  her  personal  representatives,  for  distribution 
among  the  next  of  kin  and  others  entitled  thereto.  {Shurmoay  v. 
Cooper,  16  Bari.  R.  556.)  But  the  court  of  appeals  have  held 
that  the  statute  does  not  permanently  impress  the  character  of 
realty  upon  the  proceeds  of  the  sale ;  upon  the  infant's  coming  of 
age,  he  becomes  capable  of  controlling  and  disposing  of  such  proceeds 
and  if  he  takes  the  control  of  the  bond  and  mortgage  given  on  the 
Bale  of  his  land  while  an  infant,  such  bond  and  mortgage  will  bo 
deemed  personal  property.    {Foreman  v.  Marsh,  11  iV".  Y.  R.  544.) 

All  the  proceedings  in  the  cases  of  special  guardianship  to  sell 
infant's  estates  must  be  filed  in  the  office  of  the  clerk  where  the 
order  of  appointment  of  the  guardian  was  entered.  {Matter  of 
Seaman,  2  Paiges  R.  409.) 
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§  202.  In  the  State  of  Kentucky,  a  goardian  applying  to  the 
circnit  court  for  an  order  to  sell  tiie  real  estate  of  infante,  is 
required  by  statute  to  give  bond  for  the  faithful  performance  of 
the  trust,  before  the  decree  is  rendered;  also,  to  report  his  pro- 
ceedings under  the  decree  to  the  court.  The  proceeds  of  the  sale 
in  such  cases,  are  to  be  disposed  of  for  tiie  benefit  of  the  infants, 
according  to  the  order  of  the  court  decreeing  the  sale,  and  not 
otherwise.    (  Wi/rdock  v.  Wirdock^  1  Damans  R,  882.) 

In  the  State  of  North  Carolina,  the  proceeds  of  land  sold  for 
partition  under  the  statute,  to  which  an  infant  is  entitled,  remain 
real  estate  until  the  infant  comes  of  age,  and  elects  to  take  them  as 
money ;  and  if  the  infant  be  a  female  and  marry,  and  her  guardian, 
to  whom  the  proceeds  of  such  sale  had  been  paid  by  order  of  the 
court  of  equity,  pay  the  same  to  her  husband,  upon  her  death, 
they  will  descend  as  land  to  her  real  representatives,  and  this, 
whether  she  married  and  died  before  or  after  she  became  of  age ; 
if  in  the  latter  case,  she  never  elected  herself  while  sole  to  take 
such  proceeds  as  money,  nor  consented  in  the  manner  provided  by 
law  after  marriage,  that  her  husband  should  so  take  them.  {Setdl 
V.  Jemiffan,  2  Dev,  <&  Batt.  R.  144.) 

The  supreme  court  of  Alabama  has  recently  held,  that,  when  an 
infant's  lands  are  sold  by  his  guardian  in  pursuance  of  an  order  of 
the  probate  court  under  section  2486  of  the  revised  Code  of  the 
state,  the  infant's  title  is  not  divested  until  the  court  has  ordered  a 
deed  to  be  made  to  the  purchaser,  and  a  conveyance  has  been  actu- 
ally executed  to  him,  and  that  until  the  title  has  been  thas  divested, 
the  infant  may  recover  in  ejectment  against  the  purchaser,  not- 
withstanding the  confirmation  of  tiie  sale  and  the  payment  of  the 
purchaee-money.    {Doe  v.  Jackson^  51  Ala.  R.  514.) 

In  the  State  of  Massachusetts,  it  has  been  held  that  if  a  guardian 
who  has  obtained  license  to  sell  the  real  estate  of  his  ward,  purchases 
the  same  himself,  either  directly  or  indirectly,  the  sale  is  voidable 
only  by  the  ward,  and  as  against  the  guardian,  or  a  purchaser  claim- 
ing under  him  with  knowledge  of  the  circumstances  of  the  sale ; 
but  not  as  against  one  to  whom,  before  it  is  so  avoided,  he  conveys 
or  mortgages  the  estate  for  a  valuable  consideration,  and  without 
notice  that  it  had  been  bought  at  the  guardian's  sale  for  the  guard- 
ian's benefit.    (  Wymcm  v.  Huston^  2  Oray^B  R.  141.) 

It  may  be  affirmed  as  a  general  proposition,  as  has  been  before 
intimated,  that  statutes  authorizing  the  sale  of  real  estate  belonging 
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to  infante,  apply  to  those  cases  only  in  which  the  legal  title  is  in  the 
infante.  Bat  equitable  estates  of  infants,  whether  they  consist  of 
real  or  personal  property,  may  be  sold  by  order  of  a  court  of  equity, 
as  courte  of  equity  have  an  inherent  jurisdiction  independently  of 
any  statute  to  order  a  sale  of  such  intereste,  and  such  courte  have 
power  of  changing  the  estates  of  infante  from  real  into  personal, 
and  from  personal  to  real,  whenever  they  deem  such  a  proceeding 
most  beneficial  to  the  infant.  (  Wood  v.  Mather^  38  Bm'K  H.  473. 
Pitcher  V.  Carter,  4  Semd.  Oh.  H.  1.)  But  it  may  be  remarked, 
that  the  estate  of  a  minor  will  not  ordinarily  be  ordered  to  be  sold, 
when  the  title  is  in  doubt,  as  it  might  deter  bidders  and  sacrifice  the 
property.    (  Vide  JUoore^s  Estate,  9  PhUa.  R.  326.) 

§  203.  The  law  relating  to  the  maintenance  and  education  of 
infants  then,  may  be  sxmimarized  thus :  The  father  of  an  infant,  if 
possessed  of  the  requisite  means,  is  liable  for  his  support,  and  when 
the  father  is  dead,  the  mother,  if  of  sufBcient  ability,  is  held,  in 
most  cases,  to  be  bound  for  the  support  of  her  infant  children.  If 
the  father,  when  living,  or  the  mother  when  a  widow,  is  not  in  cir- 
cumstances to  enable  him  or  her  to  render  a  proper  support  and 
education  of  such  minor  children,  then  they  may  be  maintained 
and  educated  out  of  the  income  of  their  own  property,  by  the 
person  holding  such  property;  and  the  rule  is  the  same  when 
the  parente  are  both  dead.  When  necessary,  the  income  of  the 
infant's  estate  may  be  used  for  his  support  without  application  to 
the  court,  but  the  principal  should  not  be  broken  in  upon  without 
an  order  of  court.  However,  in  a  clearly  meritorious  case,  an 
appropriation  from  the  capital  of  the  infant  for  his  support  and 
education,  may  be  sanctioned  by  the  court,  after  the  appropriation 
is  made,  but  never  unless  the  order  would  have  been  granted  in  the 
first  place.  The  infant's  personal  eflfecte  are  usually  applied  for  his 
maintenance  and  education,  but  when  they  are  insufficient  the  court 
may  order  the  sale  of  his  real  estate  for  that  purpose,  and  the  prac- 
tice in  such  case  is  prescribed  by  statute,  and  the  rules  of  court. 
The  equiteble  intereste  of  infante,  whether  real  or  personal,  may 
be  ordered  sold  by  a  court  of  equity,  independent  of  stetutory 
enactment. 

§  204.  In  the  State  of  New  York,  the  statute  also  provides  that 
the  supreme  court  may  decree  and  compel  a  specific  performance, 
by  any  infant  heir  or  other  person,  of  any  bargain,  contract  or 
agreement  made  by  any  party  who  may  die  before  the  performance 
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thereof,  on  petition  of  the  executors  or  adminietrators  of  the  estate 
of  the  deceased,  or  of  any  person  or  persons  interested  in  such  bar- 
gain, contract  or  agreement,  and  on  hearing  all  parties  concerned, 
and  being  satisfied  that  the  specific  performance  of  such  bargain, 
contract  or  agreement  ought  to  be  decreed  or  compelled.  (2  if.  & 
part  3,  chap.  1,  tit  2,  §  169.  2  Stat,  at  Large,  202.  Code  of  Civ. 
Pro.  §  2345.)  And  by  the  statute,  provision  is  also  made  for  the 
conveyance  of  lands  held  by  an  infant  in  trust  for  another,  by  an 
action  in  favor  of  the  person  entitled  to  the  conveyance,  and  tlie 
proceedings  for  disposing  of  the  real  property  of  an  infant,  are  fully 
and  explicitly  given  in  the  same  title  of  the  statute.  {Code  of  Civ. 
Pro.  §§  2345-2364.  And  vide  2  R.  8.  194,  §  167.  2  Stat,  at 
Large,  202.)  In  all  these  cases,  the  county  court  has  jurisdiction 
of  the  proceedings,  when  the  real  propei'ty  of  the  infant  is  situated 
within  the  county  in  which  the  application  is  made.  {Code  of  Civ. 
Pro.  §  340.) 

§  205.  In  the  cases  referred  to  in  the  last  preceding  section,  the 
court  will  appoint  some  proper  person  as  the  guardian  ad  litem  of 
the  infant,  who  is  required  to  execute  the  conveyance  to  the  person 
entitled  to  it.  {L>e  Barante  v.  Gott,  6  Barb.  JS.  492.)  And  the 
infants  will  not  be  compelled  to  enter  into  personal  covenants, 
though  it  be  a  case  for  specific  performance  of  an  agreement  made 
by  the  ancestor,  whereby  a  conveyance  with  warranty  was  to  be 
given.  {Ilill  v.  Ressegien,  17  Barb.  R.  162.  Matter  of  Ellison^ 
2  tTohna.  Ch.  R.  20.)  And  in  ordinary  eases,  the  infant  will  not  be 
charged  with  the  costs  of  the  application.  {Swartwout  v.  Burr,  1 
Barb.  R.  495.)  The  application  is  regarded  as  a  special  proceed- 
ing, so  that  an  appeal  may  be  taken  from  the  order  therein  to  the 
appellate  court.  ( Vide  Hyatt  v.  Seeley,  11  N.  Y.  R.  52.  BaUeU 
V.  BurriUy  10  Abb.  Pr.  R.  N.  S.  97.)  And  the  costs  of  an  appeal 
in  such  cases  are  in  the  discretion  of  the  court ;  that  is  to  say,  such 
is  the  rule  under  the  statutes  of  New  York.  {The  People  v.  Sturte- 
vant,  9  How.  Pr.  R.  304.     The  People  v.  Colhome,  29  ib.  378.) 

This  brings  us  naturally  to  the  conclusion  of  the  treatise  upon 
the  subject  of  infants.  It  is  presumed  that  the  survey  here  given 
will  enable  the  attentive  student  to  determine  the  law  applicable  to 
every  case  of  infancy  which  may  arise  in  his  practice. 


PART  II. 


THE    LAW    OF    COVERTURE. 


CHAPTER  XVIII. 

THE  COMMON  LAW  DOCTRINE  OF  COYEKTUBE — THE  GENERAL  DISABILITT 
OF  THE  WIFE — ^MUTUAL  DISABILITIES  INCIDENT  TO  THE  MARRIAGE 
UNION. 

§  206.  The  sabject  of  coverture  is  becoming  more  and  more 
.important,  and  the  rights  of  married  women  are  becoming  more 
and  more  a  subject  of  inquiry.  In  all  heathen  nations  woman  is 
the  ignorant  slave  or  the  degraded  plaything  of  the  man,  regarded 
by  him  as  fit  only  for  the  lowest  drudgeries,  and  to  minister  to  his 
sensual  passions  and  pleasures.  In  Christian  nations  she  is  the 
companion  of  man,  and  considered  his  equal ;  and,  in  many  of 
tlie  States,  she  is  recognized  as  a  being  in  every  respect  worthy  to 
share  with  man  the  highest  culture,  and  to  enjoy  equally  with  him 
the  rights  of  property.  The  legislation  of  the  country  has  under- 
gone a  great  change  upon  this  subject  witliin  the  last  fifty  years, 
and  not  only  are  laws  passed  to  secure  to  married  women  the  con- 
trol and  disposition  of  their  property,  but  the  question  is  seriously 
agitated,  both  here  and  in  England,  whether  the  elective  franchise 
ought  not  to  be  extended  to  women  equally  with  men  ;  and,  upon 
purely  abstract  principles,  much  is  said  in  favor  of  the  proposition. 
It  is  probable,  however,  that  the  "  merely  natural  reasons,  such  as 
difference  of  sex,"  will  prevail  against  any  abstract  principle,  and 
that  some  time  will  yet  ensue  before  true  women  will  claim  the 
right  of  sufi&age  for  themselves.  Nature  seems  to  have  assigned  to 
females  a  more  limited  sphere  of  action  than  to  males,  and  hence 
they  may  very  properly  be  excluded  from  a  participation  in  public 
affairs.  But  the  law  of  coverture  is  becoming  a  very  interesting 
and  important  branch  of  English  and  American  jurisprudence,  and 
makes  a  very  prominent  and  extensive  article  in  the  codes  of  all 
civilized  nations. 
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§  207.  The  word  coverture,  in  law,  signifies  the  state  of  a  married 
woman,  for  the  reason  that  she  has  always  been  regarded  as  mider 
the  cover  or  tlie  power  of  her  husband,  and,  because  she  should 
always  be  under  his  wing  and  protection.  A  married  woman, 
therefore,  is  called,  in  law-French,  a  fem&^sovert  foemina  viro 
cooperta.  The  origin  of  this  term  is  not  certain.  Among  the 
ancient  Bomans  the  modesty  of  the  bride  was  so  much  consulted 
that,  upon  the  delicate  occasion  of  her  nuptials,  she  was  led  to  the 
home  of  her  husband  covered  with  a  veil ;  and  it  is  quite  probable 
that  the  term  originated  in  this  custom.  But  whatever  the  origin 
of  the  term,  time  out  of  memory  the  condition  of  woman  during 
her  marriage  has  been  called  her  coverture.  By  the  marriage  the 
husband  and  wife  are  one  person  in  law,  and  upon  this  principle  of 
a  union  of  person  depend  almost  all  the  l^al  rights,  duties  and 
disabilities  that  either  husband  or  wife  acquire  by  the  marriage. 
For  this  reason  a  husband  cannot,  by  any  conveyance  at  common 
law,  give  an  estate  or  gra,nt  any  thing  to  his  wife,  or  enter  into 
covenant  with  her ;  for  the  grant  would  be  to  suppose  her  separate 
existence,  and  to  covenant  with  her  would  be  only  to  covenant  with 
himself;  and  what  is  true  of  the  husband  in  this  respect  is  also 
true  of  the  wife.  Neither  husband  nor  wife  can  contract  with  the 
other  at  common  law,  although  each  may  enter  into  covenant  or 
contract  for  the  benefit  of  the  other  through  the  intervention  of  a 
trustee ;  and  some  of  the  transactiona  between  husband  and  wife 
may  be  supported  by  a  court  of  equity.  It  may  also  be  laid  down 
as  a  general  proposition  that  all  compacts  made  between  husband 
and  wife  when  single  are  nullified  by  the  intermarriage.  Thus,  at 
law,  if  a  man  make  a  bond  or  contract  to  a  woman  before 
marriage,  and  they  afterward  marry,  the  bond  or  contract  is  dis- 
charged ;  or  if  two  men  make  a  bond  or  contract  to  a  woman,  arid 
one  of  them  marries  her,  the  bond  or  contract  is  discharged. 
(  Vide  1  Bldck.  Com,  442,  n.  40.)  There  are,  however,  covenants 
and  contracts  by  a  man  with  a  woman  which  are  not  destroyed  by 
their  marriage,  and  these  will  be  noted  hereafter. 

§  208.  At  common  law  the  personal  existence  of  a  married  woman 
for  most  purposes,  is  merged  in  that  of  her  husband ;  and,  especially 
in  matters  of  contract,  she  is  subject  to  a  greater  disability  than 
Infants.  This  was  not  the  fact  among  the  Anglo-Saxons,  but  such 
has  been  the  rule  ever  since  the  adoption  of  the  feudal  system.  T^ 
rule  "  that  the  husband  and  the  wife  are  in  law  but  one  person/* 
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did  not  exist  in  the  enlightened  system  of  Boinan  jurisprudence, 
from  which  the  common  law  has  derived  the  most  durable  as  well 
as  the  most  valuable  of  its  rules  and  maxims,  nor  has  it  ever  pre- 
vailed in  other  countries,  where  the  law  as  a  science  has  been 
studied  as  profoundly,  and  interpreted  as  comprehensively,  as  by 
the  jurists  of  England.  In  all  these  countries  the  husband  and 
wife  are  considered  as  two  distinct  persons,  and  may  have  separate 
estates,  contracts,  debts  and  injuries,  and  may  also  by  agreement 
with  each  other  have  a  community  of  interest.  But  by  the  com- 
mon law  of  England,  husband  and  wife  are  considered  as  one  per- 
son, and  yet  the  wife,  by  the  same  law,  is  regarded  as  greatly 
inferior  to  her  husband.  In  the  language  of  the  old  law,  husband 
and  wife  are  styled  ha/ron  dXi^  feme — recognizing  the  husband  as 
lord  over  his  wife,  and  consequently  it  was  held  that  the  husband 
might  give  his  wife  moderate  correction,  that  is,  in  the  same  manner 
that  the  man  is  allowed  to  correct  his  apprentices  and  children. 
This  is  upon  the  theory  that  the  husband  is  to  answer  for  the  mis- 
behavior of  his  wife,  and  therefore,  it  is  but  reasonable  to  intrust 
him  the  power  of  restraining  her  by  domestic  chastisement.  But 
notwithstanding  this  rule  of  the  common  law  upon  the  subject, 
thanks  to  a  more  enlightened  civilization,  the  husband  is  not  per- 
mitted, neither  in  this  country  or  in  England,  to  inflict  personal 
chastisement  on  his  wife,  even  for  the  grossest  outrage ;  and  any 
violence  to  her,  except  in  self  defense,  or  to  prevent  hw  unwar* 
rantable  interference  in  the  exercise  of  his  parental  authority,  is 
illegal  and  subjects  him  to  a  criminal  indictment.  {Oormcm  v. 
State,  42  Texas  R.  221.  Fvlgham  v.  State,  46  AU.  R.  143* 
iJomnvonweaUh  v.  McAfee,  108  Mass,  R.  458.  Perry  v.  Perry y 
3  Paiges  R.  501,  503.  People  v.  Winters,  8  Park.  Or.  R.  10.) 
The  law  will  not  at  present  justify  a  man  for  beating  his  wife  when 
fihe  is  drunk.  {Pearmam,  v.  Pea/rmcm,  1  Bm(H>.  <6  Triet.  R.  601. 
Commonweal^  v.  McAfee,  supra.)  But  although  the  husband  has 
no  right  to  chastise  his  wife  under  any  circumstances,  from  motives 
of  policy  and  in  order  to  preserve  the  sanctity  of  the  domestic 
circle,  the  courts  will  not  listen  to  trivial  complaints.  If  the  cir- 
cumstances involve  ms^ce,  cruelty,  or  the  infliction  of  serious 
injury,  the  husband  may  be  properly  convicted  of  assault  and  bat- 
tery. {State  V.  Oliver,  70  N.  C.  R.  60.)  With  respect  to  the  civil 
rights  of  the  wife,  the  common  law  also  discriminates  against  her. 
By  that  law,  a  woman's  personal  property,  by  her  marriage,  becomes 
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absolutely  her  hnBband's,  and  he  is  likewise  the  absolute  master  of 
his  wife's  land  during  coverture.  And  by  the  same  law,  the  wife 
is  wholly  incapable  of  disposing  of  anything  during  life,  or  of 
bequeathing  anything  at  her  death.  The  contracts  of  infants  are, 
for  the  most  part,  only  voidable,  while  those  of  married  women, 
by  the  rules  of  the  common  law,  are,  with  few  exceptions,  abso- 
lutely void.  This  disability  is  incident  to  the  authority  which  the 
law  recognizes  in  the  husband,  and  substantial  reasons  have  been 
assigned  for  not  sweeping  away  all  of  the  rules  of  the  conmion  law 
upon  this  subject. 

§  209.  Says  Sir  Thomas  Smith :  "  The  naturalist  and  first  con- 
junction of  two  toward  the  making  a  further  society  of  continuance, 
is  of  the  husband  and  wife,  each  having  care  of  the  family ;  the 
man  to  get,  to  travel  abroad,  and  to  defend ;  the  wife  to  save,  to 
stay  at  home,  and  to  distribute  that  which  is  gotten,  for  the  nurture 
of  the  children  and  family ;  which  to  maintain,  God  has  given  the 
man  greater  wit,  better  strength,  better  courage,  to  compel  the 
woman  to  obey,  by  reason  or  force ;  and  to  the  woman,  beauty,  fair 
countenance,  and  sweet  words,  to  make  the  man  obey  her  again 
for  love.  Thus  each  obeys  and  commands  the  other ;  and  they  two 
together  rule  the  house,  so  long  as  they  remain  in  one."  {SmitKa 
Commonwealth  of  England^  hook  1,  oh,  2.) 

The  great  apostle  to  the  Gentiles,  in  his  reference  to  the  sacred 
relation  of  husband  and  wife,  exhorts  the  wife  to  be  subject  to  her 
own  husband  for  her  good ;  and  to  render  this  submission  more 
easy,  beneficial  and  comfortable  the  husband  is  commanded  to  love 
his  wife,  with  that  tender,  constant,  faithful  and  compassionate 
affection  which  Christ  showed  to  his  church,  saying :  "  So  ought 
men  to  love  their  wives  as  their  own  bodies;"  adding:  "he  that 
loveth  his  wife,  loveth  himself."  {Ephesia/na^  oh.  5,  verses  22,  25, 
28.)  Here  is  declared  the  true  effect  which  should  follow  the  union 
of  husband  and  wife  as  one  person,  according  to  the  principle  of 
the  common  law,  which  is  recognized  by  the  codes  of  all  Christian 
and  civilized  nations. 

§  210.  In  further  considering  the  disabilities  of  married  women 
by  the  common  law,  it  may  be  affirmed  that,  in  the  absence  of  some 
statutory  aid,  a  wife  has  no  power  to  contract  a  personal  debt,  or  to 
enter  into  any  executory  contract,  even  with  the  consent  of  her 
husband.  (Pippen  v.  Wassoriy  74  iV.  C.  H.  437.  Wehb.  v.  Gay^ 
Tb.  447.    Atkinson  v.  Richardson^    Ih,  455.)    Although  in  the 
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decision  of  an  early  case  by  the  supreme  court  of  Ohio,  it  was 
intimated,  that  the  express  or  implied  assent  of  the  husband  to  her 
agreement  might  modify  the  rule.  {Worthington  v.  Young^  6 
Ohio  R.  313.)  So  also,  the  promissory  note  of  a  married  woman 
at  common  law,  is  a  nullity.  {Vcm  Steeriburgh  v.  Hoffman^  15 
Barl,  R.  28.  Oriffith  v.  Clark,  18  Md.  R.  457.)  And  by  the 
same  rule,  the  separate  deed  of  the  wife  conveying  her  real  estate 
is  void,  even  though  she  may  have  received  the  full  consideration 
for  the  land  conveyed,  and  the  proceeds  were  necessary  for  her 
maintenance  and  support.  (Stoops  v.  Blackford,  27  Penn.  R.213. 
Richards  v.  McClella/nd,  29  tJ.  385.    Pellet  v.  Fritzs  Executors, 

33  ib.  118.  Rumfet  v.  Clemens,  34  ib.  455.  TTvoTTiddle  v.  Mor- 
row, 25  ib.  326.)  Indeed,  a  feme-covert  is  incapable,  at  common 
law,  of  making  a  contract  of  any  description  that  can  be  enforced 
against  her.  {Keen  v.  Hatmom,  48  Penn.  R.  499.)  And  a  deed 
of  the  wife's  land  executed  by  both  husband  and  wife,  but  not 
delivered  during  her  life-time,  cannot  be  made  effectual  to  pass  the 
estate  by  a  delivery  after  her  deceafie.  {Schoenherger^s  Exrs.  v. 
look,  34  Penn.  R.  24.) 

By  statutes  in  force  in  some  of  the  states,  the  wife  may  join  her 
husband  in  the  execution  of  a  deed,  when  she  will  be  bound  by  it, 
but  in  order  that  her  deeds  or  contracts  may  be  binding  upon  her, 
she  must  in  all  cases  pursue  the  course  pointed  out  by  the  statute, 
and  a  deed  not  in  accordance  with  the  statute  is  a  nullity,  and  a 
contract  for  a  conveyance  is  alike  null  and  void.  {Needles  v. 
Needles,  7  Ohio  St.  R.  432.  Miller  v.  Hine,  13  tJ.  565.  Ilepsel 
V.  Gibson,  2  Oranfs  Cases,  84.  Olidden  v.  Stumpier,  52  Penn. 
R.  400.  Dunhxim  v.  Wright,  53  ib.  167.  Oraham  v.  Long,  66 
ib.  383.     Brovm  v.   Bennet,  75  iJ.  420.     Rumfet  v.  Clem^n^, 

34  ib.  455.  Richards  v.  McLeUand,  29  ib.  385.  HiU  v.  Epply, 
31  ib.  333.  McArimet  v.  Louglin,  23  ib.  371.  Cress  v.  Jack,  3 
WatCs  R.  238.  Carr  v.  Wallace,  7  ib.  394.  Alexam,der  v.  Keio, 
2  Drawl^s  R.  90.)  And  if  such  deed  be  defective,  it  cannot  be 
rectified  as  to  the  wife.  {Carr  v.  WiUiam^,  10  Ohio  R.  305.  Pur- 
cell  V.  Oorham,  17  ib.  105.)  However,  by  an  express  statute  in 
Ohio,  such  a  deed  may  now  be  corrected  on  application  to  the  court. 
{Oorham  v.  Pv/rceU,  11  Ohio  St.  R.  641.) 

It  seems  that  the  promissory  note  of  a  married  woman,  being  void 
at  common  law,  is  not  made  valid  by  the  statutes  of  Pennsylvania 
enlarging  the  wife's  powers.     {Inhqff^  v.  Brown,  3  Phila.  R.  45.) 


818  LAW  OF  COVBMTURS. 

And  a  femt-oovert  is  incapable  of  executing  a  power  of  attorney, 
although  her  husband  maj  appear  and  act  for  her  in  any  case  in 
which  she  may  be  heard  without  a  power  of  attorney.  {Morris  v. 
OaarUon^  27  Perm.  R.  226.)  In  a  word,  by  the  principles  of  the 
common  law,  a  femeroovert  can,  in  general,  do  no  act  to  bind  her* 
self ;  she  is  said  to  be  9%Apote8taU  viriy  and  subject  to  his  will  and 
control,  and,  in  general,  her  acts  are  absolutely  void  aA  initio, 
{EUiott  y.  Peiraol^  1  Pesteri  R.  338.)  She  cannot  assign  a  mort- 
gage executed  to  her,  or  pledge  it  for  the  payment  of  her  husband's 
debts,  unless  her  husband  join  with  her  in  the  assignment  or  pledge, 
{Stoops  V.  Blackford,  27  Perm.  R.  213.    S.  G.  1  PhUa,  R.  663.) 

Although  a  feme-oovert  lives  separate  and  apart  from  her  hus- 
band, and  has  a  separate  maintenance  secured  to  her  by  deed,  she 
has  no  power,  at  common  law,  to  make  a  valid  contract,  and  she 
cannot  be  sued  as  a  feme-sole.  {MareJiaU  v.  RvMon,  8  Term  R. 
546.  Beard  v.  Webby  2  Boss.  <b  PvU.  R.  93.  Painter  v.  Weather- 
fordj  1  Gfreen^s  R.  97.)  And  so  strongly  does  the  common  law 
rule  that  a  married  woman  has  no  power  to  bind  herself  by  contract 
prevail,  that  the  wife  may  avail  herself  of  her  coverture  to  defeat 
her  contract,  though  she  may  have  been  guilty  of  fraud.  {Keen  v. 
Coleman^  39  Penn.  R.  299.  Innis  v.  Pendleton,  11  Pitts.  L.  J, 
73.  8Iievers  v.  Simmons,  64  Miss.  R.  620.  D(wenport  v.  Wilsonj 
4  Camp.  R.  26.) 

This  last  proposition,  however,  has  been  disputed  in  one  case 
decided  by  the  supreme  court  of  the  State  of  New  York,  wherein 
it  was  stated  that  '^  a  married  woman  can  no  more  be  allowed  to 
commit  a  fraud  than  a  single  woman.  {Motmt  v.  Morton,  20  Barb. 
R.  123, 131.)  And  clearly,  a  fraud  perpetrated  by  a  married  woman 
may  vitiate  a  transaction  produced  by  it,  and  authorize  its  rescission 
by  the  other  party  if  properly  sought.  {Curd  v.  Dodds,  6  BusKs 
R.  681.) 

It  has  been  before  stated  that,  by  the  statutes  of  some  of  the 
states,  the  wife  may,  in  conjunction  with  her  husband,  convey  her 
real  estate ;  and  it  may  also  be  stated  that,  by  the  statutes  of  many 
of  the  states  at  the  present  time,  the  wife  may  convey  her  lands 
without  the  concurrence  of  her  husbaiid ;  but  in  no  instance  can 
her  deed  operate  as  an  estoppel  to  her  subsequently  acquired  interest 
in  the  same  land,  nor  will  she  be  bound  by  her  covenants  of  warranty, 
except  by  force  of  a  statute.  {Jackson  v.  Van  Derhuyden,  1 7  Johns. 
R.  167.    Teal  v.Woodworth,  3  Paiges  R.  470.   Carpenter  v.  Schemr 
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0rham^  3  Barb.  CL  R.  314.  Martin  v.  DweUy,  6  Wmd.  R.  9,  14. 
Dommick  v.  Mickad^  4  Samdf,  R.  374, 423, 424.)  And  her  accept- 
ance of  a  deed  does  not  estop  her  from  setting  up  a  prior  title.  {Jack- 
son V.  Gary,  16  Johns.  R.  302.  But  vide  HiU  v.  Wea%  8  Ohio  R.  222.) 
It  seems  to  be  well  settled  that  the  executory  contract  of  a  /enie 
cove7%  being  void  as  a  contract  at  common  law,  cannot  be  supported 
on  tlie  ground  of  estoppel.  (  Wood  v.  Terry y  30  Ark.  R.  385. 
Ogleshy  Coal  Co.  v.  PascOy  79  lU.  R.  164.) 

The  doctrine  that  an  estoppel  cannot  arise  from  the  covenant  of 
a  fevie^overt  has  been  overruled  in  some  of  the  states,  and  it  has 
been  expressly  determined  to  the  contrary.  For  example,  it  was, 
at  an  early  day,  held  in  the  State  of  Massachusetts  that,  although 
the  deed  of  a  married  woman  is  ipsofa,cto  void  by  tlie  common  law 
of  England,  yet  by  the  immemorial  usage  of  that  state  it  would  pass 
her  estate,  and  she  would  be  estopped  by  her  covenants,  though  no 
action  would  lie  against  her  for  a  breach  of  them.  {Colcord  v. 
Swan^  7  Mass.  R.  291.)  And  a  similar  decision  has  been  made  in 
Ohio.  {Em  V.  West,  8  Ohio  R.  235.)  And  in  the  State  of  Michi- 
gan, it  has  recently  been  very  properly  held  that  a  married  woman 
may  be  estopped  by  her  own  deliberate  conduct  misleading  the 
party  with  whom  she  dealt.  {Norton  v.  Nichols,  35  Mich.  R. 
148.)  And  in  a  late  case  decided  by  the  supreme  court  of  Illinois, 
it  was  held  that  a  feme-covert  was,  in  equity,  liable  upon  a  mort- 
gage executed  by  her  upon  lands  which  she  held  in  her  maiden 
name,  made  to  secure  a  loan  to  her  upon  her  representation  that  she 
was  a  widow,  and  the  other  party  being  ignorant  of  her  marriage 
when  she  contracted  the  loan.  {Patterson  v.  Lawrence,  90.  III.  R. 
174.)  But  the  general  doctrine  of  the  common  law  upon  this  sub- 
ject is  in  accordance  with  the  decisions  in  the  State  of  New  York 
By  that  law,  a  feme-covert  is  disabled  from  alienating  her  lands, 
either  by  uniting  with  her  husband,  or  by  executing  it  alone,  and 
whenever  provision  is  made  by  statute  for  her  conveyance  of  lands, 
she  is  not  estopped  by  her  covenant  in  the  deed  executed  by  her. 
{Phillips  Y.  Burr,  4  Duer^s  R.  113, 115.  Albany  Fire  Insurance 
Co.  V.  Bwy,  4  N.  T.  R.  9, 13.) 

For  the  protection  of  the  husband,  the  common  law  incapacitates 
the  wife  to  receive  or  dispose  of  money  without  his  concurrence. 
It  was  even  held  that  the  payment  of  a  legacy  to  her  which  was 
bequeathed  to  her  personally,  but  not  to  her  separate  use,  was  a 
void  payment  as  to  her  husband.     {Palmer  v.  Trevor,  1  Vem  B. 
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261.  Norris  v.  Hemingway^  1  TIagg,  JScd,  R.  5.)  And  where  a 
wife  purchased  an  estate  without  her  husband's  knowledge,  and  he 
afterward  disagreed  to  it,  he  was  permitted  to  recover  back  the 
purchase-money  from  the  vendor.  {OrwrJyy  v.  AUen^  1  Ld.  Raym. 
R.  224.)  And  the  same  law  disables  the  wife,  without  her  hus- 
band, to  suspend,  alter,  or  release  any  debt  made  payable  to  herself 
personaUy,  or  to  give,  indorse  or  assign  a  promissory  note  or  other 
security.  The  law  treats  all  such  matters  as  the  property  of  the 
husband,  and  the  wife  has  no  other  or  different  power  over  them 
than  any  servant  of  the  husband  may  have.  (RawUnaon  v.  Stone^ 
3  WiU.  R.  6.     Brown  v.  Benson,  3  Msfs  R.  331.) 

Upon  the  same  principle  of  protection  to  the  husband  and  wife, 
dLfeyne-covert  is  not  permitted,  at  common  law,  to  hold  the  office  of 
executrix  or  administratrix  without  the  husband's  concurrence,  and 
her  acts,  as  such,  without  his  consent,  are  not  valid.  {Anonymous, 
1  Salk.  R.  280.  Bubhens  v.  Hardy,  3  Curt  R.  50.)  And  a 
married  woman  cannot  state  an  account  of  a  debt  contracted  before 
marriage,  and  her  promise  after  marriage  to  pay  such  debt  is  abso- 
lutely void.  (Morris  Y.  Norfolk,  1  Taunt  R,  212.)  Nor  can  a 
married  woman,  at  common  law,  be  held  for  any  cause  whatever, 
without  the  joinder  of  her  husband  in  the  process ;  and  in  an  action 
against  husband  and  wife,  the  ground  of  her  liability  must  bo 
explicitly  stated  in  the  declaration  or  complaint.  {Gaylord  v. 
Payne,  4  Conn,  R.  194.  Morris  v.  Norfolk,  1  TaunL  R.  212. 
PiUa/m  V.  Foster,  1  Bam,  cfe  Cres,  R.  248.)  Upon  all  contracts 
made  with  the  wife  before  marriage,  the  husband  and  wife  must 
sue  and  be  sued  jointly.  {Morse  v.  Earl,  13  Wend,  R.  271,  273.) 
But  when  the  wife  is  the  meritorious  cause  of  action,  it  has  been 
held  that  the  husband  alone  may  sue,  or  the  husband  and  wife  may 
join,  though  damages  only  are  recovered.  {Com.  Pig,  tit,  Baren 
and  Feme,  IT.)  But  the  husband  may  sue  alone  upon  a  bill  of 
exchange  given  to  the  wife  before  marriage,  but  which  became  due 
afterward,  because  by  the  marriage,  at  common  law,  the  same 
became  the  property  of  the  husband.  And  yet,  if  the  husband  fails 
to  reduce  the  wife's  choses  in  action  into  his  possession  during  his  life, 
they  will  survive  to  the  wife.  {Richards  v.  Richards,  2  Bam.  dk 
Ad.  R.  447.  Macneilage  v.  Halloway,  1  Bam.  ds  Aid.  R.  218. 
McVaugh  v.  McVaugh,  10  Phila.  R.  457.)  And  should  the 
husband  neglect  to  obtain  possession  of  his  wife's  choses  in  action 
during  her  life,  he  can  only  claim  the  same  after  her  death  as  the 
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administrator  of  his  wife.  Although,  if  he  can  get  them  without 
suit,  his  title  is  as  perfect  as  though  he  had  taken  letters  of  admin- 
istration.  ( Whitaker  v.  Whitakery  6  Johns.  R.  112.)  And  when 
an  action  is  brought  by  husband  and  wife  for  a  debt  due  her  when 
sole,  and  pending  the  action  she  died,  the  husband  may  be  appointed 
the  administrator  and  come  in  and  prosecute  the  suit.  {Pattee  v. 
Harrington^  11  Pick,  R.  221.) 

A  personal  judgment  cannot  be  entered  against  a  feTne-coverty  by 
confession.  Indeed,  at  common  law,  a  judgment  in  personam  will 
not  be  permitted  against  a  married  woman,  and  such  judgments 
have  been  invariably  set  aside  on  motion.  {BritUn  v.  Wilder^  6 
HiWs  R.  242.  Watkins  v.  Ahraharm,  24  N.  Y.  R.  72,  73.)  In 
Pennsylvania,  however,  it  has  been  held  that  a  feme-covert  may 
confess  a  judgment  for  the  purchase-money  of  real  estate,  but  that 
execution  will  be  confined  to  the  real  estate  purchased.  {Patterson 
V.  Robinson^  3  Am.  Law  Reg.  240.)  And  in  another  case  in  the 
same  state,  it  was  held,  that  such  a  judgment  is  invalid  as  a  per^ 
soual  obligation,  while  it  constitutes  a  valid  lien  upon  the  premises 
purchased.  {Ramhergei^s  Administrator  v.  IngraJiamy  38  Penn. 
R.  146.  Vide  Quinn^s  appeal^  86  ih.  447.)  A  fem&'Covert  has 
power  to  satisfy  a  judgment  rendered  in  her  favor  while  sole. 
(JEckert  v.  Lewis^  17  Leg.  Int.  156.)  But  she  cannot  submit  a 
matter  to  arbitration.     {Keep  v.  Keep^  16  HutCs  R.  141.) 

§  211.  It  has  been  before  shown  that  all  the  personal  property 
of  the  wife,  in  her  possession  at  the  time  of  her  marriage,  is,  by 
the  common  law,  vested  in  the  husband,  as  an  absolute  gift;  and 
the  husband  takes  the  same  interest,  by  the  same  law,  in  personal 
chattels  which  .come  into  his  wife's  possession  in  her  own  right 
during  coverture,  whether  by  gift  or  bequest,  or  in  any  other  way. 
The  husband  is  also  entitled  to  all  sums  of  money  which  his  wife 
earns  by  her  personal  skill  or  labor,  and  that  he  has  absolutely  and 
in  his  own  right  and  not  in  hers ;  and  if  he  dies  without  having 
recovered  them  they  do  not  survive  to  her,  but  pass  as  assets  to  his 
executors  or  administrators.  And  in  a  suit  brought  for  such 
services  and  earnings  during  coverture,  the  action  must  be  brought 
in  the  name  of  the  husband  alone,  without  joining  the  wife.  This 
is  well  settled  by  a  long  series  of  decisions  in  this  country  and  in 
England.  ( Vide  Buckley  v.  Collier^  1  Salk.  R.  114.  Glover  v. 
Proprietors  of  Drury  La/ne^  2  Chitty*s  R.  117.  Washhum  v. 
Haley  10  Pick.  R.  429.    PrescoU  v.  Brown^  23  Maine  R.  305. 
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Wimlow  V.  Crocker^  17  tb.  29.  MerriU  v.  Smdthj  37  ib.  394.  Zegg 
f .  Z^^,  8  Mass.  a.  99.  Howes  v.  BigdoWj  13  ^i.  364.  Hoskms 
V.  itfiB^,  2  2>^.  ^.  360.  jffyefo  v.  AStow^,  9  Cow.  B.  230.  Jftw^ 
jran  v.  Thames  Bcmky  14  Ciwwi.  R.  99.  MaMer  of  OramJb^  2  Story's 
R.  312.  H(MJoTeins  v.  Ooij',  6  Jf^m.  -S.  257*  Shaeff^er  v.  iSl^p- 
jTord^,  64  J.2a.  ^.  244.)  And  it  hajs  even  been  decided  that  when 
the  husband  lives  apart  from  his  wife,  uid  in  a  state  of  adultery,  his 
right  to  the  personal  property  of  his  wife  continues  until  the  marital 
relation  is  dissolved.  {Russell  v.  Brooke^  7  Pick,  R.  66.  TwrfU  v. 
Muncy^  2  J.  J.  Ma/rsJu  R»  82.)  And  in  one  case  the  rule  was 
carried  to  the  extent  of  holding,  that,  when  the  parties  live  apart 
under  an  agreement  of  separation,  and  the  wife  saved  something 
out  of  the  weekly  allowance  which  the  husband  gave  her  for  her 
maintenance  and  support,  the  money  saved  belonged  to  the  hus- 
band.   {Messenger  v.  Clark^  5  Ecch,  R.  388.) 

But  the  husband's  interest  in  and  rights  over  the  personal  prop- 
erty of  the  wife  will  be  treated  of  hereafter.  It  may  be  observed 
that  the  incapabilities  of  femes-^iovert  provided  by  the  common  law 
apply  to  their  civil  rights,  and  are  for  their  protection  and  interest* 
But  they  do  not  reach  their  political  rights,  or  prevent  their  acquir- 
ing or  losing  a  national  character.  Their  political  rights  do  not 
stand  on  the  mere  footing  of  municipal  law,  applicable  to  ordinary 
transactions,  but  stand  upon  the  more  general  principles  of  the  law 
of  nations.  {Shanke  v.  Dupon%  3  Peteri  R.  242.)  The  disabili- 
ties of  the  wife  referred  to  all  exist  at  common  law,  and  they  are 
especially  arbitrary  with  respect  to  her  deeds  and  contracts  touching 
her  own  property.  Whether  the  disability  in  these  cases  is  regarded 
as  having  its  reason  on  the  principle  that  the  separate  legal  exist- 
ence of  the  wife  is  suspended  during  the  marriage,  or  in  the  fact 
that  the  influence  of  the  husband  may  be  improperly  exerted  for 
the  purpose  of  inducing  the  wife  to  part  with  her  interest  in  his 
favor,  is  perhaps  immaterial.  The  rule  itself  is  one  of  undoubted 
authority.    (  Vide  Carr  v.  WiUiams^  10  Ohio  R.  310.) 

§  212.  But  there  are,  also,  disabilities  incident  to  the  marriage 
union,  which  apply  to  both  husband  and  wife.  We  have  seen  that 
the  husband  and  wife  cannot  enter  into  any  contracts  or  covenants 
with  each  other  during  coverture,  nor  will  any  sale  or  gift  from 
one  to  the  other  be  reoogni2ed  by  the  law,  for  the  simple  reason 
that  the  husband  and  wife  constitute  but  one  person.  It  is  also 
^ell  settled,  by  the  common  law,  that  husband  and  wife  cannot  be 


MXrrUAL  DISABILUIES.  323 

witnesses  for  or  against  each  other  in  a  civil  suit.  {Maamdry  v. 
Wardle^  26  Barb,  H.  612.)  This  principle  is  founded  not  only  on 
the  interest  of  the  parties  being  one,  but  also  on  public  policy. 
The  rule  is  so  inviolable,  at  common  law,  that  the  parties  cannot 
be  permitted  to  give  testimony  for  or  against  each  other,  even 
though  the  individuals  interested  in  the  particular  litigation  should 
all  consent  to  it.  {The  King  v.  Climger^  2  Term  H.  263.)  There 
are,  however,  exceptions  to  the  rule,  as  in  cases  of  personal  vio- 
lence inflicted  by  one  upon  the  other,  where,  from  the  necessity  of 
the  case,  the  aggrieved  party  will  be  permitted  to  testify  to  the  acts 
of  violence  by  the  husband  or  wife.  In  these  cases,  and  in  cases 
where  security  of  the  peace  is  sought,  ex  necessitate^  the  general 
rule  has  been  departed  from.  {State  v.  Burlinghamy  23  Maine  B, 
104.  The  People  v.  Carpenter^  9  Btvrb,  B.  580.  Ma/reh  v.  Pot- 
ter^ 30  ib.  606.  Bahbctt  v.  Thomas^  31  i&.  277.  Dmgendyhe  v. 
Langendyhe,  44  ib.  366,  368.  Enoin  v.  Smaller,  2  Sandf.  B.  340. 
Hatiyrouck  v.  Vandervoort.  4  ib.  596.  People  v.  Chega/ry,  18  Wend. 
B.  637.  City  Bank  v.  Bangs,  3  Paige's  B.  36.  People  v.  Mercein, 
8  ib.  4t7,  50.  Commonwealth  v.  Beid,  8  PhUa.  B.  385.  State  v. 
Dyer,  59  Mo.  B.  303.  Stein  v.  Bowmmi,  13  Peter^  B.  209. 
Bentley  v.  Cook,  3  Dovjg.  B.  422.)  Any  other  rule  would  be 
destructive  of  that  conjugal  union  and  tranquillity,  which  it  has 
always  been  the  object  of  the  law  to  guard  and  protect.  And  the 
common  law  doctrine  is  general,  and  can  only  be  abrogated  by  statute, 
that  a  husband  or  wife  cannot  be  a  witness  against  the  other  in  any 
criminal  action  or  proceeding.  {WiUce  v.  People,  53  If.  Y.  B. 
525.)  The  exception  to  the  general  rule  has  been  carried  to  the 
extent  of  allowing  a  wife  to  give  testiniony  against  her  husband,  or 
against  him  and  another  person  jointly,  in  the  trial  of  an  indictment 
for  using  instruments  with  intent  to  procure  a  miscarriage.  {Staie 
V.  Dyer,  59  Momm  B.  303.)  So  also  the  wife  is  a  competent  wit- 
ness for  the  prosecution  on  the  trial  of  an  indictment  of  her  husband 
for  an  attempt  to  poison  her.  {People  v.  Northrop,  50  Barb.  B. 
147.)  And  where  two»  persons  were  jointly  indicted  for  murder, 
one  as  principal,  and  the  other  as  aiding  and  abetting,  and  separate 
trials  were  had,  the  wife  of  the  accomplice  was  admitted  as  a  wit- 
ness for  the  principal.  {Worhmm,  v.  State,  4  Sneed^s  B.  425. 
And  vide  United  States  v.  Addatte,  9  Blatoh.  B.  76.  State  v. 
Mooney,  64  N.  C.  B.  54.  State  v.  Waterman,  1  Nev.  B.  548.) 
So,  also  the  testimony  of  the  wife  of  an  accomplice  may  be  taken 
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into  consideration  in  determining  the  credibility  of  the  testimony 
of  the  husband.  {Eaaldns  v.  The  People,  16  iT.  F.  B.  844. 
BlacTcbuTn  v.  OommomoeaUhy  12  Bu%h!%  B.  181.  State  v.  Moore, 
25  Iowa  B.  128.)  Although  it  has  been  said  that  the  confirmation 
of  the  husband  in  such  a  case  is  really  no  confirmation  at  all,  bccan5:(? 
the  wife  and  the  accomplice  must  be  taken,  in  law,  as  but  one  person. 
{Bex  V.  JVeal,  7  Carr.  <&  Pa.  B.  168.  S.  C.  32  J%.  C.  Z.  B.  481.) 
And  it  has  been  held  in  North  Carolina,  that  the  husband  of  one 
charged  as  an  accessory  is  not  a  competent  witness  in  favor  of 
one  charged  as  the  principal.  {State  v.  Zudwick,  PAUL  Z.  B. 
106.)  It  is  difficult,  however,  to  see  why  the  husland  should  be 
excluded,  when  the  wife  would  be  admitted  in  a  similar  case ;  but 
such  seems  to  be  the  tenor  of  the  decisions.  Even  after  the  parties 
have  been  divorced  a  vinculo  matrinumiij  the  husband  and  wife 
will  not  be  permitted  to  disclose  anything  which  occurred  between 
them  during  the  existence  of  the  marriage  relation.  {Monro  v. 
Twietleton,  Peaki  Add,  CaeeSy  219.  Doker  v.  Hader,  1  Byan 
<6  Moo.  B.  198.  State  v.  Phdpe,  2  Tyler's  B.  374.  Barnes  v. 
Comaokj  1  Barb.  B.  392.  Smith  v.  Smith,  15  Bow.  Pr.  B.  165. 
Chambe7*lain  v.  The  People,  23  JV.  T.  B.  85,  89.  And  vide 
Anderson  v.  Anderson,  9  Kans.  B.  112.)  The  reason  of  this  rule 
is  that  the  confidence  wliich  subsists  between  the  parties  while 
co-habiting  together  shall  not  be  withheld  through  fear  that  it  may 
be  violated  in  case  of  any  future  separation.  But  as  to  facts  occur- 
ring after  the  divorce  in  which  the  former  husband  of  the  witness 
did  not  participate,  and  which  affect  her  and  the  person  calling  her, 
only,  she  is  competent  to  testify.  {Grose  v.  Butledge,  81  III.  B. 
266.)  So,  when  a  marriage  relation  has  terminated  a  wife  may 
testify  as  to  statements  made  to  other  people  by  the  husband,  during 
its  existence,  although  not  allowed  to  disclose  what  he  had  said  to 
her  privately  and  in  confidence.  {Mercer  v.  Patterson,  41  Ind.  B. 
440.)  And  it  has  been  held  in  Wisconsin,  that  in  an  action  against 
a  husband  for  necessaries  furnished  the  wife  after  his  acts  of  cruelty 
had  compelled  her  to  leave  his  house,  the  wife  is  a  competent  wit- 
ness to  prove  such  acts.  In  this  regard,  it  was  said  to  be  immaterial 
whether  his  liability  was  placed  on  the  ground  of  her  implied  agency 
to  contract  for  necessaries,  or  on  that  of  marital  duty.  {Bach  v. 
Parmely,  35  Wis.  B.  238.)  And  the  same  court  has  held,  that  a 
divorced  wife  may  be  admitted  as  a  witness  against  her  former  hus- 
band to  prove  a  communication  not  confidential,  but  which  must 
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have  been  intended  by  the  husband  that  she  shonld  make  known  to 
the  public  when  he  made  the  communication.  {Crook  v.  Henry ^ 
25  Wis.  R.  569.)  In  Illinois,  it  has  been  held  that  a  divorced  wife 
is  incompetent  to  testify  in  behalf  of  her  former  husband,  in  an 
action  by  him  against  another  for  seducing  her.  {Rea  v.  Tucker^ 
51  lU,  li,  110.)  But  a  different  rule  has  been  adopted  in  the  State 
of  New  York,  and  it  is  difficult  to  discover  upon  what  principle  a 
divorced  wife  may  not  give  evidence  for  her  former  husband  in  an 
action  for  criminal  conversation.  She  is  not  called  upon  to  betray 
any  trust  or  confidence  which  had  been  reposed  in  her  during 
coverture,  and  the  fact  she  is  called  upon  to  prove,  did  not  come  to 
her  knowledge  in  consequence  of  the  marriage  relation.  Hence,  a 
divorced  wife  in  New  York  is  allowed  to  give  testimony  in  such 
cases.  {Ratdiff  v.  WdLes^  1  HiWe  R,  63.  WoWrich  v.  Freemcmy 
71  If.  Y,  R,  601.)  And  the  rule  is  held  to  be  the  same  in  Massa- 
chusetts. {Dickennan  v.  WiUiarns^  6  Cvsh,  R.  308.)  But  husband 
and  wife  may  be  called  as  witnesses  in  the  same  case,  and  if  in  their 
statement  of  facts  they  should  contradict  each  other,  that  would  not 
destroy  the  competency  of  either,  and  it  would  not  follow  from  such 
contradiction  that  either  was  guilty  of  perjury.  {Stem  v.  Bovrman^ 
13  Peteri  R.  209.)  Although  neither  will  be  permitted  to  give 
evidence  tending  to  criminate  the  other  {The  King  v.  Climgery  2 
l^erm  R.  268),  or  to  impeach  the  testimony  of  either.  {Roach  v. 
State,  41  Tex.  R.  261.  But  vide  State  v.  Brigge,  9  R.  I.  R.  361. 
Ware  v.  ^aie,  35  N.  J.  L.  R.  553.) 

§  213.  After  the  death  of  the  husband,  the  testimony  of  the  widow 
to  facts  within  her  own  knowledge,  not  derived  from  the  husband, 
has  been  admitted  to  show  that  a  conveyance  by  the  husband  was 
made  to  defraud  creditors.  {Short  v.  Tifisley,  1  Met.  [Ky.']  R. 
397.)  And  the  widow  may  also  give  evidence  of  work  and  labor 
performed  for  her  deceased  husband,  when  her  testimony  is  not  a 
disclosure  of  her  husband's  conversations  or  admissions,  nor  of 
matters,  the  knowledge  of  which  was  acquired  by  her  in  conjugal 
confidence,  nor  of  matters  prejudicial  to  her  husband's  reputation. 
{Ryan  v.  FoUanshee.  47  N.  H.  R.  100.  Stdber^s  Admr.  v.  McCar- 
ter^  4  Ohio  St.  R.  513.  NeiPs  Admr.  v.  Cherry^  3  West.  La/to 
Monthly^  31.  Ghriffm  v.  Smithy  45  Ind.  R.  366.  English  v. 
Cropper,  8  BueKe  R.  292.  Cook  v.  Orange,  18  Ohio  R.  526.) 
Sometimes  the  admissions  of  the  wife  have  been  received  in  evi- 
dence against  the  husband ;  for  example,  the  dying  declarations  of 
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the  wife  were  admitted  against  the  husband  in  an  action  npon  a 
policy  of  insurance  on  the  life  of  the  wife,  respecting  h^  health  at 
the  time  the  insurance  was  effected.  This  was  put  upon  the  ground 
that  the  evidence  was  free  from  any  imputation  of  breaking  in  upon 
the  confidence  subsisting  between  husband  and  wife,  but  was  simply 
the  expressed  opinion  of  the  wife  in  respect  to  her  own  health. 
{Aveacn  v.  Kirmmrdy  6  Easfs  S.  188.)  And  what  the  wife  said 
immediately  after  she  received  a  personal  wound,  was  admitted  in 
evidence  on  the  trial  of  an  action  in  favor  of  husband  and  wife  for 
damages  on  account  of  the  hurt.  {Thompson  v.  TreoaaMrdon^  Skin. 
R,  403.)  The  declarations  of  a  wife  while  acting  as  the  agent  of 
her  husband,  are  evidence  against  the  husband  the  same  as  those  of 
any  other  agent  of  the  husband  under  the  same  circumstances. 
{RUey  V.  Suydam,  4  Barb.  R.  222.  Casted  v.  Casted,  8  Blackf. 
R,  240.)  And  it  has  been  held  in  detinue  against  the  husband,  for 
a  watdli  and  chain  which  his  wife  received  from  the  plaintiff  in 
pawn  or  pledge,  as  a  security  for  money  loaned  by  her  to  him,  his 
wife  is  a  competent  witness  for  the  defendant  to  prove  what  con- 
tract she  made  with  the  plaintiff,  and  that  she  acted  as  her  husband's 
agent  in  making  it.  {Sumner  v.  Codke^  61  Ala.  R.  521.)  But 
when  a  man  was  temporarily  absent  from  home  for  a  day,  leaving 
his  wife  at  home  without  any  special  charge  or  agency,  and  only 
with  such  as  married  women  living  and  keeping  house  with  their 
huidbands  would  have  in  such  cases,  it  was  held  that  the  wife  was 
not  the  agent  of  her  husband,  so  that  she  could  be  a  witness  for  him 
as  to  matters  transpiring  during  his  absence.  {Bates  v.  Cilley^ 
47  Yt.  R.  1.)  In  an  action  by  the  wife,  however,  the  husband 
may  testify  in  her  behalf  as  to  acts  done  by  him  as  her  agent, 
whether  done  in  her  presence  or  in  her  absence.  {Menk  v. 
Steinfori,  39  Wis.  R.  370.  Chsd^  v.  Chesley,  64  Mo.  R.  347.) 
But  the  general  rule  is,  that  the  declarations  of  neither  husband 
or  wife  are  evidence  against  the  other.  {Johnson  v.  Sherwin^  8 
Oray*8  R.  374.  Lay  Orae  v.  Peterson^  2  Sandf.  R.  888.  Dean 
Y.  White,  7  Term  R.  108.  Turner  v.  Cave,  6  Conn.  R.  93.  Logan 
V.  Link,  4  E.  D.  SmitKs  R.  63.  But  vide  Ha>ckman  v.  Ferry,  16 
Penn.  R.  196.)  And  in  an  action  against  husband  and  wife  for  a 
debt  of  the  wife  dum  sola,  the  admissions  of  the  wife  made  during 
coverture  in  respect  to  the  debt,  are  not  competent.  {Brown  v. 
Tjxnelle,  6  Blackf.  R.  147.  Brawn  v.  Brown,  8  ib.  221.  Roee  v. 
WiTMfifra,  I  Ilalet  R.  366.)    So  in  an  action  for  the  seduction  of 


MUTUAL  DISABILTTrBS.  88T 

the  wife,  her  statements  are  not  competent  evidence  for  the  defend- 
ant.    {Harris  v.  Bussdly  14  Ind.  JR,  209.) 

The  following  rules  have  been  dednced  from  the  authorities  in 
respect  to  the  competency  of  husband  or  wife  as  a  witness  to  affect 
the  other,  viz. :  In  eollateral  proceedings  they  may  testify  to  facts 
tending  to  criminate  each  other.  When  upon  a  joint  indictment, 
there  is  a  separate  trial,  the  husband  or  wife  of  the  defendant  not 
on  trial  may  testify  in  the  case  on  trial  if  willing  to  give  testi- 
mony, except  the  offense  charged  is  in  its  nature  joint,  as  in  con- 
spiracy ;  but  if  the  witness  is  called  by  the  prosecution,  it  is  the 
privilege  of  the  witness  to  decline  to  testify  to  sneb  facts  as  would 
criminate  the  companion  defendant.  And  husband  or  wife  may 
testify  directly  against  e&ch  other  in  cases  of  personal  injuries  to 
either  committed  by  either ;  and  also  as  to  facts  which  are  in  their 
nature  secret,  and  affect  the  person,  {pomrrumweatth  v.  Reid^  8 
Phil.  R.  885.     And  vide  State  v.  Waterman^  1  Nev.  R.  643.) 

The  fact  that  a  man  and  woman  have  lived  in  illicit  cohabitation, 
does  not  render  the  one  incompetent  as  a  witness  for  or  against 
each  other.  The  rule  excluding  the  parties  as  witnesses  is  applicable 
solely  to  cases  where  the  lawful  relation  of  husband  and  wife  exist. 
The  rule  does  not  include  parties  living  unlawfully  together,  even 
though  they  recognize  each  other  as  husband  and  wife.  {Richer- 
striker  V.  State,  31  Arh  R.  207.  Flanagin  v.  State,  26  ib.  92. 
Mann  v.  Si<Ue,  44  Tex.  R.  642.  Dennis  v.  Orittenden,  42  iT.  Y. 
R.  642.)  And  the  presumption  of  marriage  arising  from  the  fact 
of  cohabitation  is  not  such  as  to  render  the  woman  an  incompetent 
witness  on  the  man's  trial  tor  crime,  or  vice  versa.  {Sill  v.  State, 
41  Oa.  R.  484.) 

A  considerable  discussion  has  been  had  in  respect  to  the  reason 
of  the  common  law  rule  excluding  the  testimony  of  husband  or 
wife  for  or  against  each  other,  that  is,  whedier  it  was  based  upon 
considerations  of  policy,  cm*  an  identity  of  interest.  But  it  is  suf- 
ficient here  to  affirm  that  the  rule  exists,  and  leave  the  reason  for  it 
to  be  examined  by  right  upon  evidence  alone.  The  rule  has 
been  changed  or  modified  by  statutes  in  England  and  in  many  of 
the  states,  so  that  the  testimony  of  husband  and  wife  is  admissible 
when  it  would  be  excluded  by  the  common  law. 

In  the  State  of  New  York,  it  is  provided  by  statute  that  husband 
and  wife  can  give  evidence  in  all  cases  the  same  as  other  witnesses, 
except  that  a  husband  or  wife  is  not  competent  to  testify  against 
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the  other  in  any  action  or  proceeding  founded  upon  an  allegation 
of  adultery  or  in  cases  of  bigamy,  except  to  prove  the  marriage, 
and  neither  can  be  compelled  nor  permitted  without  the  consent 
of  the  other,  to  disclose  a  confidential  communication  made  by  one 
to  the  other,  during  the  marriage.  In  an  action  for  criminal  conver- 
sation, the  plaintiffs  wife  is  a  competent  witness  for  the  defendant, 
as  to  any  matter  in  controversy,  except  that  she  cannot,  without 
the  plaintifiTs  consent,  disclose  any  confidential  communication  had 
or  made  between  herself  and  the  plain tiflE.  {Code  of  Civ.  Pro. 
§§  829-831,  as  am&nded  hy  LomB  of  1880,  ch,  149.  And  mde 
I/ms  of  1867,  ch.  887.  Laws  of  1876,  oh.  426.)  So  that  as  the 
law  now  stands  in  the  State  of  New  York,  husband  and  wife  are 
competent  to  testify  as  witnesses  in  any  case,  and  to  all  material 
matters,  save  in  the  cases  excepted  by  the  statute.  {SoiUhwick  v. 
Southtoick,  49  JV.  Y.  R.  510.)  They  may  be  witnesses  for  and 
against  each  other  in  an  action  in  which  they  are  both  joined  as 
plaintiffs  or  defendants,  or  in  an  action  between  themselves,  with 
the  exceptions  stated.  {Minier  v,  Minier^  4  Loma.  R.  421.  MoMe- 
son  V.  N.  T.  Cmtral  R.  R.  Co.  62  Barb.  R.  364.  Van  Tuyl  v. 
V(m  Tuyl,  57  iJ.  235.  BirdsaU  v.  Patterscm,  61  N.  Y.  R.  43.) 
And  a  husband  or  wife  may  voluntarily  disclose  communications 
made  between  them  which  are  not  strictly  confidential.  {Southwick 
V.  Southwick,  2  Sweeny's  R.  234.  S.  C.  49  N.  Y.  R.  510.)  But 
in  an  action  for  a  divorce  on  the  ground  of  adultery,  the  testimony 
of  one,  who,  when  offered  as  a  witness,  by  the  evidence  thus  far 
taken  and  the  pleadings,  appears  to  be  the  husband  of  the  other 
party,  is  inadmissible.    {Finn  v.  Fvnn,  12  Hun's  R.  339.) 

Under  the  New  York  practice  a  widow  is  a  competent  witness  as 
to  a  transaction  between  her  and  her  husband  at  the  time  she 
assigned  a  policy  of  insurance  on  his  life  by  her  as  security  for  his 
debt,  in  an  action  by  her  against  one  claiming  under  such  assign- 
ment, since  he  does  not  derive  title  from  the  deceased  husband. 
{Barry  v.  Equitable  Life  Assurance  Sodety,  59  N.  Y.  R.  587.) 
It  has  been  held  that  under  the  New  York  statutes,  in  an  action  by 
the  executors  of  a  mortgagee  to  foreclose  a  mortgage  where  the 
defense  was  usury,  the  wife  of  the  mortgagor  who  signed  the  mort- 
gage was  a  competent  witness  for  the  defendant,  but  that  her 
inchoate  right  of  dower  rendered  her  interested  in  the  event  of  the 
suit,  so  as  to  disqualify  her  from  testifying  to  a  personal  transaction 
with  tlic  testator.    Had  she  not  been  interested  in  the  event  of  the 
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action  she  wonld  have  been  permitted  to  testify  for  her  husband  as 
to  the  transaction  with  the  deceased,  the  same  as  any  other  witness. 
(Famsworth  v.  JEbbs,  2  Eun'a  R.  438.  S.  C.  5  iT.  T.  S.  O.  R.  hy 
T,  <&  C.  1.)  In  an  action  for  criminal  conversation,  the  wife  of 
the  plaintiff  may  testify  for  the  defendant,  but  may  not  be  called 
by  her  husband.  {Hicks  v.  Uradner,  2  Ahb,  App.  Dec,  362.  Car- 
jperUer  v.  White,  46  B<irb.  JR.  291.)  But  in  criminal  proceedings  a 
husband  or  wife  may  be  examined  as  a  witness  in  behalf  of  the 
other,  but  cannot  be  compelled  to  testify  the  one  against  the  other. 
{Wilke  V.  People,  63  iT.  Y,  R.  525.)  And  it  may  be  aflSrmed  as  a 
rule,  that  unless  a  statute  affirmatively  declares  that  a  husband  or 
wife  may  testify,  the  one  against  the  other,  such  testimony  will  not 
be  admitted.  {People  v.  Briggs,  60  How.  Pr.  R,  17.  State  v. 
Heusten^  60  Iowa  R.  512.  State  v.  Donovan,  41  ih.  587.  HviibeU 
V.  Gramt,  39  Mich.  R.  641.  Dili  v.  State,  1  Tex.  App.  R.  278.) 
Accordingly  it  was  held  in  the  People  v.  Briggs,  supra,  that,  as 
the  New  York  statute  only  provides  that  a  husband  or  wife  may  be 
examined  as  a  witness  on  behalf  of  the  other  in  a  criminal  case, 
but  shall  not  "  be  compelled  to  testify  against  the  other,"  the  hus- 
band or  wife  cannot  be  permitted  to  testify  against  the  other ;  and 
the  supreme  court  of  Mississippi  has  recently  made  a  similar  ruling, 
under  a  similar  statute  to  that  of  New  Yoi'k.  {Byrd  v.  Staie,  57 
Miss.  R.  243.) 

The  statutes  of  Massachusetts  allow  a  wife  to  give  evidence  for 
her  husband,  "  whenever  the  contract  or  cause  of  action  in  issue 
and  on  trial  was  made  or  transacted  with  the  wife  of  any  one  of 
the  parties  in  the  absence  of  the  husband."  {St.  1865,  ch.  207,  §  2.) 
And  no  person  is  excluded  as  a  witness  on  the  ground  of  interest. 
{St.  of  1852,  ch.  312,  §  60.)  Parties  may  be  witnesses  in  their  own 
favor.  {St.  1857,  ch.  306,  §  1.)  Husband  and  wife  are  expressly 
prohibited  by  statute,  from  testifying  to  private  and  confidential 
matters  transpiring  between  themselves  during  coverture.  {Deleter 
V.  Booth,  2  Allen's  R.  559.) 

Under  the  Massachusetts  policy,  in  an  action  by  an  administrator 
upon  a  promissory  note  belonging  to  the  estate  of  his  intestate, 
testimony  in  his  behalf  by  the  intestate's  widow  is  competent  to 
conversations  with  the  defendant  before  the  husband's  death,  and 
to  prove  that  it  was  her  husband's  practice  to  carry  the  note  in  his 
pocket,  {Robinson  v.  ToLm^adge,  97  Mass.  R.  171.)  And  in  an 
action  by  an  executor  on  a  promissory  note  made  to  his  testator, 
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the  testator's  widow  is  a  competent  witness  on  his  behalf  to  show  a 
part  payment  on  the  note  during  her  husband's  life-time,  for  the 
purpose  of  taking  the  note  out  of  the  statute  of  limitations.  But 
it  was  declared  that  the  rules  of  the  conunon  law,  founded  on  pub- 
lic policy,  which  relate  to  the  competency  of  the  wife  to  testify  for 
or  against  her  husband,  still  prevail.  {I^tchfidd  v.  Merritt^  103 
Mom.  R.  620.  And  vide  Kelly  v.  Drew^  12  AUm^s  R.  107.) 
A  widow  is  a  competent  witness,  in  an  action  by  her  against  the 
administrator  of  her  deceased  husband  for  the  conversion  of  certain 
articles  of  furniture,  to  prove  title  thereto  in  herself  before  and 
during  coverture.  {Bawter  v.  KnowleSj  12  AlUris  R,  114.)  And 
in  an  action  by  a  married  woman  against  an  administrator  for  serv- 
ices rendered  to  his  intestate,  the  plaintiff's  husband  is  held  to  be  a 
competent  witness  for  her.  {Fowls  v.  Tidd^  15  Gray^s  R,  94.) 
So  also  the  plaintiffs  wife  is  a  competent  witness  to  prove  her  con- 
versations with  the  defendant  and  his  agent  in  her  husband's 
absence,  when  the  transaction  in  issue  was  with  her.  {Burke  v. 
Savage^  13  Alienee  R.  408.)  And  in  an  action  on  an  account 
annexed  each  item  of  the  account  as  to  which  a  separate  issue  is 
raised  is  held  to  be  a  cause  of  action  as  to  which  the  wife  of  either 
party  is  a  competent  witness  on  the  trial,  if  it  was  transacted  with 
her  in  the  absence  of  her  husband.  {PdckardY.  Reynolds^  100 
Mass.  R.  1 53.)  So  also  on  the  trial  of  a  writ  of  entry  to  recover 
land  to  which  the  defendant  claims  title  under  a  deed  of  the  plain- 
tiff and  the  plaintiffs  wife,  she  is  a  competent  witness  to  testify  in 
the  plaintiffs  behalf  that  she  did  not  sign  the  deed  in  his  absence. 
{Mowrey  v.  CPLaughlin^  102  Mass,  R.  184.  Trafton  v.  HaweSy  lb. 
633.)  But  in  an  action  for  breaking  and  entering  the  plaintiffs 
dwelling-house  and  insulting  his  wife  in  his  absence,  it  has  beeu 
held  that  the  wife  is  not  a  competent  witness  under  the  statute 
making  her  a  witness  where  "the  contract  or  cause  of  action  in 
issue  was  made  or  transacted  with  her."  (Bunker  v.  Bennetty  103 
Mass.  R.  516.)  Nor  does  the  rule  extend  to  enable  the  wife  to 
testify  that  she  made  payment,  on  behalf  of  her  husband  of  the 
demand  in  suit.  {Bruce  v.  Matthews^  101  Mass.  R.  64.)  Neither 
does  the  rule  extend  to  enable  the  wife  of  the  defendant  in  an  action 
of  tort  for  a  malicious  prosecution  to  testify  in  respect  to  the  alleged 
complaint,  though  she  acted  as  her  husband's  agent  in  the  transac- 
tion out  of  which  the  malicious  prosecution  arose.  {Bliss  v. 
Franklin^  13  AUerCs  R.  244.)    And  the  wife  will  not  be  allowed 
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to  give  evidenee  in  an  action  brought  by  her  husband  against  a 
railwaj  corporation  for  causing  the  death  of  a  cow  by  insufficient 
fencing,  although  she  was  the  only  witness  to  the  circumstances  of 
the  cow's  escape  from  the  pasture.  {Baxter  t.  Boston^  etc.  JR,  li. 
Corp.  102  J£as8.  B.  383.)  Nor  will  the  wife  of  one  of  two  defend- 
ants prosecuted  for  a  joint  assault  and  battery  be  permitted  to  ^ve 
testimony  for  her  husband  in  the  case.  {Blake  v.  Low^  82  Mom. 
li.  387.  But  mde  Peadee  v.  McLane^  lb.  488.)  There  is  a 
statute,  at  present,  in  Massachusetts,  expressly  excluding  the  testi- 
mony of  a  wife,  as  to  a  transaction  between  her  husband  and  herself, 
when  no  one  else  is  jHresent.  (6!^.  1870,  ch,  398,  §  1.)  And  under 
this  statute,  it  has  been  held,  that  the  testimony  of  witnesses  to 
statements  made  to  them  by  the  husband  or  wife  in  regard  to  such 
transactions  is  inadmissible.  {Brown  v.  Wood^  121  Mass.  R,  137. 
And  vide  Raynes  v.  Bennetty  114  ib.  429.)  And  a  husband  will 
not  be  compelled  to  testify  to  private  conversations  between  himself 
and  wife,  even  though  not  required  to  testify  that  the  person  with 
whom  they  took  place  was  his  wife.  {Baldwin  v.  Parhery  99 
Mass.  R.  79.)  And  none  of  the  Massachusetts  statutes,  regulating 
the  rights  and  liabilities  of  married  women  in  certain  civil  proceed- 
ings, affect  any  rules  of  evidence  upon  the  liability  of  the  husband 
in  a  criminal  proceeding, — as  when  the  wife,  in  his  presence  and 
presumptively  as  his  agent,  unlawfully  sells  intoxicating  liquors. 
{Commonwealth  v.  Oanfwn,  97  Mass.  R.  547.  Comm^onwealth  v. 
Wdch,  Ih.  693.) 

The  statutes  of  all  the  New  England  States  in  respect  to  the 
admission  of  the  testimony  of  husband  and  wife  for  and  against 
each  other,  are  quite  similar  to  those  of  Massachusetts.  In  Ver- 
mont a  wife  may  testify  to  matters  which  were  transacted  by  her, 
as  agent  of  her  husband,  although  they  occurred  at  her  house,  and 
the  husband  might  have  known  in  relation  to  them.  {Lwnay  v, 
Vantyne^  40  Vt  R.  501.)  And  when  the  wife  was  directed  by  her 
hnsband  not  to  let  an  animal  be  taken  away  from  his  premises 
during  his  absence,  but  the  animal  was  taken  away  against  her 
remonstrances,  the  court  held  that  she  was  a  competent  witness  to 
the  transaction,  on  the  ground  of  agency,  in  a  suit  by  her  husband 
against  the  person  canying  off  the  animal.  {Town  v.  Lmaphin^ 
87  Yt.  R.  52.)  But  it  was  held  that  a  wife  is  not  a  competent  wit- 
ness for  her  husband,  to  jMX)ve  a  verbal  contract  for  the  services  of 
their  minor  son,  entered  into  by  her  with  a  third  party,  in  a  suit  by 
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her  hasband  to  recover  on  such  contract,  there  being  no  proof  of 
authority  from  him  to  make  the  contract,  or  of  subsequent  ratifica- 
tion by  him  till  long  after  the  controversy  arose.  {Orcutt  v.  Estate 
ofCooh,Z1  R^.  515.) 

They  have  a  general  statute  in  Yormont  removing  the  incom* 
petency  of  witnesses  on  the  ground  of  interest  {Oen,  St.  ch,  36, 
§  24) ;  but  it  has  been  held  that  this  does  not  abrogate  the  rule  of 
policy  which  forbids  husbands  and  wives  testifying  for  or  against 
each  other.  When  the  husband,  therefore,  is  a  party  to  the  action, 
and  the  wife  is  not  a  party,  she  is  not  a  competent  witness  in  the 
case.  {Carpenter  v.  Moore^  43  Vt  R.  392.)  And  if  a  wife  be 
directly  interested  in  the  event  of  a  suit,  although  she  be  not  a 
party  to  the  record,  her  husband  is  held  not  to  be  a  competent  wit- 
ness in  the  cause.  (  Wheder  v.  Wheeler,  47  Vt  JR.  637.)  When  a 
man  is  temporarily  absent  from  home  for  a  day,  leaving  his  wife  at 
home  without  any  special  charge  or  agency,  and  only  with  such  as 
married  women  living  and  keeping  house  with  their  husbands,  she 
is  held  not  to  be  the  agent  of  her  husband,  so  that  she  can  be  a 
witness  for  him  as  to  matters  transpiring  during  his  absence. 
{Bates  V.  OiUey^  47  Vt,  R.  1.)  And  on  petition  of  a  woman's 
guardian  to  annul  her  marriage  to  a  man  deceased,  on  the  ground 
that  her  consent  was  obtained  by  fraud,  she  is  not  a  competent 
witness.  {Davis  v.  Plymouth,  45  Vt  R.  492.)  But  in  an  action 
under  the  civil  damage  act  of  Vermont,  by  a  wife,  against  a  liquor 
seller,  for  injuries  sustained  tlirough  the  intoxication  of  her  hus- 
band, the  husband  is  a  competent  witness  for  the  wife.  {Snow  v. 
Carpenter,  49  Vt  R.  426.) 

In  New  Hampshire,  they  have  a  statute  which  permits  a  husband 
or  wife  to  testify  for  and  against  each  other  in  "  any  case  "  where  it 
does  not  lead  to  a  violation  of  marital  confidence.  {Gen.  St  ch.  209, 
§  22.)  It  has  been  held  that  this  does  not  extend  to  a  criminal  case, 
as  none  but  civil  cases  are  mentioned  in  the  preceding  sections. 
The  provision  is  limited  to  civil  cases.  {Stc^  v.  JUoulton,  48 
JV.  H.  R.  486.)  So  they  also  have  a  statute  in  New  Hampshire 
removing  the  disqualification  of  witnesses  arising  from  interest. 
Notwithstanding  this,  it  has  been  held  that,  in  a  case  where  the 
interests  of  the  husband  are  directly  involved,  and  would  be 
concluded  by  any  verdict  therein,  though  he  is  not  a  party,  the  wife 
is  not  a  competent  witness.  (  Toung  v.  QHmum,  46  N.  H.  R.  484.) 
And  a  plaintifiPs  wife  is  not  a  competent  witness  for  the  defendant 
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in  hny  case.  {Blain  v.  Patterson^  47  N.  E,  R,  523.)  But  a 
eurviving  wife  may  testify  as  to  matters  in  which  her  deceased  hus- 
band was  interested,  unless  she  acquired  her  knowledge  of  the  facts 
through  confidential  communications  from  her  husband.  {Ryan  v. 
FoUansbeey  47  N.  H,  R.  100.)  And  in  the  case  of  a  minor  dying 
after  entry  of  her  suit  by  her  next  friend,  and  her  administrator 
being  admitted  to  prosecute,  it  was  held  that  the  wife  of  the  next 
friend  was  a  competent  witness  for  the  plaintiff ;  the  next  friend 
being  no  longer  liable  for  costs.  {Taylor  v.  Grand  Trunk  Rail- 
way Co.  48  iT.  R.  R.  304.) 

By  a  statute  in  Maine  the  husband  or  wife  is  permitted  to 
testify  as  a  witness  in  a  case  in  which  either  is  a  party,  with  the 
consent  of  the  other.  {Rev.  Si.  of  1871,  ch.  82,  §§  82,  87.)  This 
provision,  however,  is  construed  as  not  extending  to  a  case  against 
an  executor,  etc.  of  a  deceased  party.  {Jones  v.  Simpson^  59  Maine 
R.  180.  Eunter  v.  Zowell,  64  ih.  572.)  But  it  was  held  that  the 
plaintiff's  wife  was  a  competent  witness  for  him  in  an  action  of 
trespass  gruare  dattsum  f regit  for  breaking  and  entered  the  plaintiff's 
bam  and  setting  it  on  fire,  und^r  the  act  of  1859,  chapter  102. 
{Buchman  v.  Perkins^  55  Maine  R.  490.)  And  it  is  also  provided 
by  statute  in  Maine,  that  ^^  the  husband  or  wife  of  the  accused  shall 
be  a  competent  witness  "  in  a  criminal  case.  {La/u)8  of  1873,  ch.  137, 
§  5.)  Under  this  statute  a  husband  or  wife  may  be  compelled  to 
testify  against  the  other.    {State  v.  Blacky  63  Maine  R.  210.) 

In  the  State  of  Ehode  Island,  parties  to  actions  may  be  witnesses, 
and  in  the  trial  of  civil  causes,  except  for  divorce,  husband  and  wife 
are  competent  witnesses,  but  neither  can  give  testimony  tending  to 
criminate  the  other,  or  disclose  any  communication  made  between 
them  during  coverture.  {Oen.  Stat.  ch.  203.  Vide  DonneUy  v. 
Smith,  7  R.  I.  R.  12.    Briggs  v.  Titus,  Ih.  441.) 

In  Connecticut,  parties  in  interest  are  not  disqualified  as  witnesses, 
and  the  husband  or  wife  of  a  person  on  trial  for  crime,  may,  at  his 
or  her  own  request,  be  a  competent  witness  in  the  case.  {Oen.  Stat, 
of  1875,  p.  440,  §§  36,  37.  Ih.  p.  538,  §  7.)  And  it  has  been 
expressly  held  by  the  supreme  court  of  the  state,  that  the  wife  of  a 
party  to  the  action  may  testify  in  his  favor.  {Santon  v.  Wilson,  3 
Daxfs  R.  37.  Merriam  v.  HaHford  amd  New  Haven  R.  R.  Co. 
20  Conn.  R.  354.) 

By  the  statutes  of  New  Jersey,  husband  and  wife  may  be  wit- 
nesses for  or  against  each  other,  but  they  are  expressly  relieved 
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from  obligation  to  disclose  any  confidential  communication  made 
by  one  to  the  other  during  coverture.  {Ifixon^s  Dig,  1039,  et  seq.) 
Under  this  policy  it  has  been  held,  that  a  oonmiunication  made  by 
a  husband  to  his  wife,  respecting  trust  property  which  it  is  their 
joint  duty  to  carefully  preserve  and  surrender  to  the  lawful  owner, 
when  lawfully  entitled  to  it,  is  not  confidential  and  the  wife  may 
disclose  it.  ( Wood  v.  Chetwood^  27  N.  J.  Eq.  R.  811.)  And  it 
has  been  held,  that,  in  a  suit  in  which  neither  is  a  party,  a  husband 
or  wife  can  be  asked  a  question  for  the  purpose  of  disgracing  or 
discrediting  the  testimony  of  the  other,  when  the  matter  inquired 
into  is  not  an  indictable  ofiEense.  (  Wa/re  v.  The  State,  35  If.  J.  Z. 
R.  553.)  But  a  husbaed  will  not  be  permitted,  in  a  collateral  pro- 
ceeding, to  give  testimony  which  directly  charges  the  wife  with  an 
offense  in  its  nature  indictable,  although  the  wife  may  have  already 
been  tried  and  acquitted  of  such  offense.  {The  State  v.  WiUon^  2 
Vroom^a  R.  77.)  And  it  has  been  held,  that  upon  a  bill  against  a 
husband  and  wife  for  the  specific  performance  of  an  agreement  to 
convey  land,  both  they  and  the  complainant  are  incompetent 
witnesses.  (Petrick  v.  Aahcroft,  4  Oreen^a  R.  339.  And  vide 
Ma/rahman  v.  Conklin,  2  ib.  282.  Cramer  v.  Redford,  Ih.  367, 
Oalway  v.  FuUerton,  Ih.  389.  And  vide  Marsh  v.  Mwreh,  29  N. 
J.  Eq.  R.  396.) 

The  statutes  of  Pennsylvania  provide  that  witnesses  are  not 
disqualified  on  account  of  interest,  provided  that  the  law  should 
remain  unaltered  as  it  had  been  previously  declared  and  practiced 
in  the  commonwealth,  prohibiting  husband  and  wife  from  testify- 
ing against  each  other.    {Lanjos  of  1869,  jp.  30.) 

Prior  to  this  act  it  was  well  settled  by  the  courts  of  Pennsylvania 
that  when  the  husband  or  wife  was  interested,  neither  could  testify 
in  the  case;  not  on  the  score  of  interest,  but  entirely  upon  the 
ground  of  public  policy,  and  it  was  held,  that,  in  an  issue  between 
the  administrator  and  a  party  to  whom  the  intestate  had  assigned 
bonds,  to  determine  whether  the  assignments  had  been  delivered  in 
his  lifetime,  the  husbands  of  daughters  of  the  intestate  are  not  com- 
petent witnesses.  {Prvngle  v.  PringUy  59  Perm.  R.  281.)  But 
by  the  act  of  1869,  the  wife  is  made  a  competent  witness  for  her 
husband,  and  if  she  be  called  to  testify  in  his  favor,  she  may  be 
compelled  on  cross-examination  to  testify  against  him.  {BaUentvne 
V.  White,  77  Penn.  R.  20.)  Under  the  act,  husband  and  wife  may 
be  witnesses  for,  but  not  against  each  other.    (  Yeager  v.  Weaver, 
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64  Perm.  R.  436.  DeUinger^s  appeal^  71  iJ.  425.)  The  wife  is  a 
competent  witness  in  h^  own  behalf  in  replevin  for  her  separate 
property,  which  has  been  sold  by  her  husband.  {MvfSaer  v.  Qardr 
ner^  66  Penn,  B,  242.)  And  in  an  action  of  ejectment  by  a 
husband  or  wife  for  property  belonging  to  the  wife  sold  at  sheriff's 
sale  as  the  property  of  her  husband,  the  wife  was  held  a  competent 
witness,  under  the  act  allowing  a  party  to  be  a  witness  in  his  own 
cause.  It  was  said  that  her  testimony  was  not  against  her  husband, 
as  he  did  not  warrant  the  title  of  the  sheriff^s  vendee.  {Rowley  v. 
McUugh^  66  Penn.  R.  269.)  So  also  the  husband  was  held  to  be 
a  competent  witness  to  prove  a  verbal  agreement  between  himself 
and  the  wife  that  the  land  conveyed  to  him,  but  bought  with  her 
father's  advancement  to  her,  might  be  conveyed  away  on  condition 
that  he  would  secure  for  her  the  proceeds.  {Pi^er  v.  ZyUey  58 
Penn.  R.  386.  Vide  Craig  v.  Brendd^  69  ih.  153.)  But  when  a 
bill  had  been  filed  against  husband  and  wife,  and  on  the  examination 
it  was  proposed  to  ask  the  husband  when  certain  stocks  standing  in 
the  name  of  the  wife  were  obtained,  and  to  whom  they  belonged, 
the  court  decided  that  such  evidence  was  inadmissible  under  the  act 
prohibiting  husband  and  wife  from  testifying  against  each  other. 
\Bast  V.  Anspiickj  1  Leg,  6az.  R.  25.  And  vide  Boyle  v.  Haughey^ 
10  Phila.  R.  98.)  And  when,  on  a  charge  of  conspiracy  to  obtain 
a  divorce,  the  indictment  did  not  charge  the  commission  of  personal 
violence,  or  the  intention  to  commit  it,  the  wife  was  not  permitted 
to  testify  against  her  husband.  {CormnonweaUh  v.  McBiDen^  1  Pa, 
Law  Jour.  R.  140.  Vide  Gihaon  v.  Commonwealth^  87  Penn.  R. 
253.  But  vide  Commowmealth  v.  Reid^  1  Leg.  Oaz.  R.  182.)  So 
also  on  a  trial  of  a  man  for  adultery,  the  husband  of  his  alleged 
paramour  was  held  not  a  competent  witness  for  the  prosecution. 
(ComTThomjoealth  v.  Oordon^  2  Brews.  R.  569.)  But  a  man  was 
held  to  be  a  competent  witness  to  prove  that  his  second  marriage 
was  void  by  reajson  of  a  former  marriage.  {Shaai^s  Esftate^  4  Brews. 
R.  305.)  And  it  is  held  that  in  divorce  cases  in  Pennsylvania,  a 
husband  or  wife  may  testify  in  his  or  her  favor,  but  cannot  be  com- 
pelled to  testify  against  themselves.  {Bronson  v.  Bronson^  8  Phila. 
R.  261.    And  vide  OreenwaU  v.  McEneUetfy  86  P&nn.  R.  352.) 

Under  the  statutes  of  Ohio,  husband  and  wife  are  competent 
witnesses  for  and  against  each  other,  except  as  to  communications 
made  by  one  to  the  other  during  coverture,  and  not  in  the  presence 
of  a  third  person.    {Ohio  Code^  §  314,  as  amended  April  18, 1870. 
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Vide  Westermcm  v.  Weaterrnanj  25  Ohio  St.  R.  500.)  In  an  action 
against  husband  and  wife  for  services  rendered  to  the  wife  before 
her  marriage  with  her  co-defendant  husband,  the  wife  was  held  to 
be  a  competent  witness  against  the  plaintiff  to  prove  that  when  the 
services  were  rendered  she  was  the  wife  of  a  former  deceased  husband. 
{Nuser  v.  Beach,  15  Ohio  St.  JR.  172.  Vide  Robinson  v.  Chad- 
wicky  22  ib.  527.  Stdber'a  Admr.  v.  MoGarterj  4  ih.  513.  Dv/val  v. 
Davey^  32  ib.  604.  Mad  River  <&  Lake  Erie  M.  R.  Co.  v.  Fulton^ 
20  Ohio  R.  318.  Cook  v.  Grange,  18  ih.  526,  531.)  But  neither 
the  criminal  or  civil  code  of  Ohio  relating  to  the  competency  of 
witnesses,  renders  a  husband  or  wife  a  competent  witness  for  or 
against  each  other  in  criminal  prosecutions.  {Steen  v.  Statey 
20  Ohio  St.  R.  333.  Shultz  v.  State,  32  ib.  276.  But  vide  Whippe 
V.  State,  34  ib.  87.) 

In  the  State  of  Michigan,  by  statute,  husband  and  wife  are  not 
competent  to  testify  in  a  proceeding  instituted  by  either  for  adul- 
tery. But  it  has  been  held  that  this  statute  does  not  apply  to  a 
criminal  proceeding.  In  such  a  proceeding  the  state  is  the  party, 
and  the  fact  that  the  complaint  was  made  by  the  husband  or  wife 
does  not  make  the  case  that  of  the  complainant.  {Parsons  v. 
People,  21  Mich.  R.  509.)  And  it  has  been  held,  that,  under  the 
Michigan  statute,  the  wife  of  one  of  two  co-defendants  in  a  criminal 
prosecution  may  be  examined  as  a  witness  for  the  other.  (Mor- 
rissey  v.  People,  11  Mich.  R.  327.)  The  general  statute  of  the 
state  expressly  declares,  that  neither  husband  or  wife  shall  be 
examined  as  a  witness  against  each  other,  without  the  other's  con- 
sent ;  nor  can  either  during  or  after  coverture,  without  the  other's 
consent,  be  examined  as  to  any  communication  made  by  one  to  the 
other  during  marriage.  {Comp.  L.  1716.  And  vide  IlubbeU  v. 
Qrcmt,  39  Mich.  R.  641.) 

By  the  statutes  of  Indiana  parties  to  actions  are  permitted  to 
testify  in  their  own  behalf,  and  may  be  compelled  to  testify  for  the 
adverse  party,  but  husband  and  wife  are  not  competent  to  testify 
for  or  against  each  other,  and  they  cannot  disclose  any  communica- 
tion from  one  to  the  other,  made  during  the  existence  of  the  mar- 
riage relation,  whether  called  as  a  witness  while  the  relation  exists 
or  afterward.  ( Vide  Weisler  v.  Probasoo,  7  Tnd.  R.  690.  Lapreese 
v.  Falls,  Ib.  692.  Jack  v.  Rvssey,  8  ib.  180.  Robertson  v.  Cald- 
well, 9  ib.  616.  Carpenter  v.  Dane,  10  ib.  128.  Woolly  v.  Turner, 
13  ib,  253.)    Under  the  Indiana  practice,  however,  in  an  action 
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against  husband  and  wife,  when  the  property  interests  of  both  are 
involved,  it  has  been  held,  that  the  wife  was  a  competent  witness  to 
testify  for  herself,  and  her  testimony  in  her  own  behalf  is  not  to  be  dis- 
regarded becanse  it  may  incidentally  benefit  her  husband.  {Rogers 
V.  Rogers^  46  Ind.  R.  1.)  And  in  a  suit  to  set  aside  a  conveyance 
of  real  estate  to  a  married  woman,  on  the  alleged  ground  of  its 
having  been  made  to  defraud  her  husband's  creditors  and  without 
consideration,  the  husband  and  wife  being  joined  as  defendants,  the 
court  held  the  wife  to  be  a  competent  witness  in  her  own  behalf 
except  as  to  interviews  with  her  husband  since  marriage,  the  real 
estate  being  her  separate  property,  but  the  husband  was  held  incom- 
petent to  testify  either  for  or  against  his  wife.  (Palmer  v.  Hender- 
sorty  20  Ind.  R.  297.)  And  in  a  joint  suit  by  a  husband  and  wife  to 
recover  the  wife's  separate  property,  both  the  wife  and  the  defend- 
ant were  held  to  be  competent  witnesses.  {Oee  v.  Lewis^  20  Ind^ 
R.  149.)  Where  the  plaintiff,  having  sold  land  to  a  feme^covert^ 
since  deceased,  sued  to  enforce  his  lien  for  the  purchase-money 
against  her  husband  and  heirs,  the  husband  was  held  to  be  a  com- 
petent witness  for  the  plaintiff,  although  questions  as  to  matters  for 
or  against  his  wife,  or  as  communications  made  to  him  by  her 
during  coverture  were  not  allowed  to  be  put  to  him.  {HaugK  v. 
Slyth^  20  Ind.  R.  24.)  But  a  husband  cannot  be  required  to  tes- 
tify against  his  wife  in  any  case  {Eyle  v.  Frosty  29  Irtd.  R.  382.) 
And  it  was  held  that  a  husband  and  wife  jointly  sued  or  suing  may 
each  testify  in  his  or  her  own  behalf  only.  {Alhcmgh  v.  James^  29 
Ind.  R.  398.  Lowe  v.  Hughes^  Ih.  399.  Crane  v.  BuohamKmh^ 
Tb.  670.)  In  an  action  of  replevin  against  a  married  woman,  the 
court  held  the  husband  not  a  competent  witness  to  testify  as  to  his 
purchase  of  the  property  sought  to  be  recovered,  and  his  sale  of  it 
to  the  plaintiff,  or  to  rebut  testimony  tending  to  prove  a  gift  of  the 
property  by  the  wife.  {Stardey  v.  Schvltz^  47  Ind.  R.  217.)  And 
the  defendant  in  an  action  of  replevin  offered  his  wife  as  a  witness 
to  prove  that  the  property  in  controversy  was  her  separate  property, 
but  the  court  held  the  wife  incompetent  under  the  statute.  {Hassell 
V.  HarwmonWs  Admr.  25  Ind.  R.  104.)  So  in  a  suit  by  husband 
and  wife  to  recover  the  rent  of  lands  belonging  to  the  wife,  the 
defendant  testified,  in  his  own  behalf,  to  a  contract  of  renting  made 
with  the  husband,  with  the  wife's  consent ;  when  the  wife  offered 
her  husband  to  contradict  the  defendant's  testimony,  and  the  court 
held  the  husband  incompetent  as  he  had  no  interest  in  the  matter. 

43 
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{JoMS  V.  BcmeU^  87  Ind.  R.  58.)  Birt;  where  ite  <x>mplAiiit 
showed  the  caose  of  acticHi  wholly  in  the  hoBhand,  he  was  hdd 
competent  as  a  witness  in  his  own  behalf,  althongh  the  wife  was 
joined  as  a  plaintiff.  {LeJouoaod  v.  Joaby  27  Ind.  R.  58.  Vide 
Womaoh  v.  McQuarry,  lb.  103.  Rou)dl  v.  Zeriery  26  ib.  214.) 
And  on  the  trial  of  an  action  brenght  by  a  husband  and  wife  to 
recover  the  possession  of  real  estate  to  which  the  plainti&  claimed 
title  nnder  a  ^nvteyance  made  to  them  jointly,  the  court  held  both 
to  be  c(HQpetent  witnesses  for  the  plaintiffs  to  dis]N*ove  the  charge 
that  the  conveyance  was  made  to  the  plaintifib  jointly  to  defraud 
creditors  of  the  husband.  {MoCkmneU  v.  Martin^  52  Ind.  R.  434«) 
Under  the  Indiana  statutes,  husband  and  wife  may  testify  after  the 
marriage  relation  ceases  to  exist,  as  to  anything  the  knowledge  of 
which  was  not  attained  through  the  privacy  of  the  marriage  relation. 
(  WooU^  V.  Turnery  13  Ind.  R.  253.  Flo^d  v.  MiUeTy  «1  ib.  224. 
Jlercer  v.  Patter^oviy  41  ib.  440.)  And  it  was  hold  that  the  widow 
of  a  testator  is  a  competent  witness  to  testify  to  conversations  and 
statements  made  by  her  husband  to  others,  in  her  presence,  relating 
to  transactions  between  her  husband  and  such  others,  though  not 
•competent  to  testify  as  to  statements  made  to  herself  by  her  hus- 
band. iOriJgm  V.  Sndth,  45  Ind.  R.  366.)  On  the  trial  of  an 
action  brought  by  a  married  woman  under  the  Indiana  liquor  kw 
of  1873,  to  recover  damages  sustained  by  her  from  the  intoxicaticm 
•of  her  husband,  caused  by  the  use  of  intoxieatiDg  liquors  sold  to 
:him  by  the  defendant,  the  court  held  that  the  husband  was  not  a 
competent  witness  to  testify  in  behalf  of  his  wife.  {JcuJcMn  y. 
ReeveSy  53  Ind.  R.  231.)  And  it  was  held  in  a  prosecution  under 
the  Indiana  act,  with  referenee  to  carrying  concealed  weapons,  that 
a  wife  cannot  be  a  witness  against  her  husband,  and  was  not  com- 
petent to  make  an  affidavit  against  him  on  which  to  found  such 
prosecution.  {Tavlman  v.  The  StaUy  37  Ind.  R.  353.)  But  it 
was  held  by  the  same  court,  that,  in  an  action  by  husband  and  wife 
against  a  married  woman  and  her  husband  for  slanderous  words 
spoken  by  the  feme-oaoert  defendant  against  the  fem&oovert  plain- 
tiff, each  of  the  married  women  was  a  competent  witness  in  her  own 
behalf.  (Beivnifidd  v.  EypreSy  38  Ind.  R.  498.)  And  on  the 
trial  of  a  suit  by  husband  and  wife  to  contest  a  will,  the  wife  being 
an  heir  of  the  testator,  was  held  a  competent  witness  inlier  own 
behalf.  {CaU  v.  Byramy  37  Ind.  R.  499.  Vide  Wood  v.  BibbinSy 
58  ib.  392.)    But  in  an  action  by  a  widow  as  the  heir  of  her  hue- 
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band,  in  which  he  claimed  that  under  a  contract  made  with  her 
hoefaand  by  the  defendant,  her  husband  became  the  owner  of  certain 
property  in  controve»y,  with  which  ahe  had  the  right  to  compel 
the  defendant  to  charge  himself  as  the  administrator  oi  the  hus- 
band, the  court  held  that  neither  party  was  competent  to  testify  as 
a  witness  to  any  matters  that  occurred  prior  to  the  death  of  the  hus- 
band, unless  required  by  the  opposite  party  or  by  the  court.  {Pea 
V.  Pea^  36  Ind.  R.  387.)  And  in  an  action  by  a  widow  against  the 
children  by  a  previous  marriage  of  her  deceased  husband,  to  recover 
an  interest  in  real  estate  on  the  ground  that  it  had  been  purchased 
with  money  bdonging  to  her,  and  held  by  her  husband  as  her  sepa- 
rate property,  the  court  decided  that  the  widow  could  not  testify 
on  the  trial,  according  to  the  Indiana  statutes,  unless  required  by  the 
court  or  opposite  party  as  to  matters  occurring  prior  to  the  death 
of  the  ancestor,  nor  as  to  communications  made  to  her  by  her  hus- 
band during  coverture.  {Ncble  v.  Wither^^  36  Ind.  B,  193.  Vide 
Morgan  v.  Hyatt,  62  ib,  160.) 

By  the  statutes  of  Illinois  parties  to  actions  may  be  witnesses  in 
their  own  behalf,  except  in  certain  specified  cases  relating  to  matters 
with  a  deceased  person  under  whom  the  adverse  party  daims ;  and 
when  the  litigation  concerns  the  separate  property  of  the  wife,  the 
husband  may  testify  for  or  against  her.  Husband  and  wife  may 
testiff  for  or  against  each  other  in  cases  of  personal  wrongs.  {R.  8. 
488.)  In  an  action  by  the  wife  for  a  malicious  prosecution  against 
her  for  a  criminal  offense,  inasmuch  as  the  proceeds  of  the  action 
would  bcdong  to  her,  the  court  allowed  the  husband  to  be  a  witness 
for  her.  {Anderson  v.  JFriend,  71  lU,  R.  475.  And  vide  Wing  v. 
Goodman,  75  ib.  159.)  But  in  an  action  of  trespass  by  the  hus- 
band, against  a  stranger,  for  taking  and  carrying  away  the  goods  of 
the  husband,  the  court  held  the  wife  an  incompetent  witness  in  his 
behalf.  {Hayes  v.  Parmalee,  79  lU.  R.  563.  But  vide  Robertson 
V.  Rrosty  83  tb.  116.)  And  it  was  held  by  the  same  court,  that  the 
wife  of  a  defendant  is  not  a  competent  witness  for  him,  in  an  action 
of  slander ;  though  the  husband  of  a  plaintiff  in  an  action  for  slan- 
derous words  spoken  by  hw,  was  declared  to  be  a  competent  witness 
in  her  behalf.  {Hawver  v.  Hawver^  78  lU.  R.  412.)  Under  the 
Illinois  statutes  no  husband  or  wife  is  competent  to  testify  for  or 
against  each  other  as  to  any  transaction  or  conversation  occurring 
duriog  coverture  whether  called  as  a  witness  during  the  existence 
of  the  marriage  or  after  its  dissolution.    The  widow,  therefore,  was 
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held  incompetent  to  testify  as  to  such  a  transaction  or  conversation. 
{JReeoea  v.  Herr^  59  lU.  R.%\.  And  vide  Phm^es  v.  Barbour ^  49 
ib.  370.)  It  has  been  held,  however,  that  the  statute  applies  only 
to  cases  wherein  the  husband  or  wife  is  a  party.  Thus,  on  a-bill 
for  specific  performance  of  a  contract  for  the  sale  of  land  by  the 
heirs  of  the  purchaser,  his  widow  was  allowed  to  testify  for  the  heirs. 
{Dentsion  v.  ffoaglandy  67  III  R.  265.)  And  on  the  trial  of  a 
claim  against  an  administrator,  the  husband  of  the  heir  at-law  of  the 
deceased,  as  well  as  the  wife,  was  held  to  be  a  competent  witness 
for  the  administrator  to  prove  transactions  and  conversations 
between  the  claimant  and  the  intestate ;  but  if  he  or  she  should  tes- 
tify in  the  case,  then  the  claimant  will  be  allowed  thereafter  to 
testify  in  respect  to  the  same  matters.  {Freeman  v.  Freemwii^  62 
lU,  JR.  189.)  The  Illinois  statute  provides,  that,  in  litigation  con- 
cerning the  wife's  separate  property,  the  husband  or  wife  may  be  a 
witness  for  or  against  the  other,  and  it  is  held  that  this  provision 
is  not  restricted  to  cases  where  the  wife  is  plaintiff  or  defendant, 
and  where  the  title  is  admitted,  but  is  general.  Thus,  in  replevin, 
a  wife  was  held  to  be  a  competent  witness  to  prove  the  execution 
of  a  bill  of  sale  of  the  property  by  the  plaintiff  to  her,  and  to  the 
fact  and  manner  of  payment  by  her.  {McNail  v.  Ziegler,  68  lU. 
M,  224.)  And  where  the  suit  was  brought  by  the  husband  to 
recover  for  the  loss  of  the  wearing  apparel  and  ornaments  of  the 
wife,  it  was  held  that  the  wife  was  interested  in  the  property  in 
suit  so  as  to  render  her  a  competent  witness  therein.  {Northern 
Line  Packet  Go.  v.  Shearer^  61  III.  R.  263.)  But  on  the  trial  of 
an  action  for  the  seduction  of  a  wife,  the  court  held,  the  wife, 
although  divorced,  not  admissible  to  testify  for  the  defense,  to 
J)rove  facts  which  came  to  her  knowledge  during  the  existence  of 
the  marriage.  Nor  can  she  testify  for  her  former  husband  in  such 
a  case.  {Crose  v.  Riitledge,  81  lU.  R.  266.  Rea  v.  Tucker ^  51 H. 
110.)  A  husband  is  a  competent  witness  for  the  wife,  under  the 
civil  damage  law,  for  damages  from  his  intoxication.  {Noy  v.  Creedy 
i  in.  App.  R.  557.) 

In  Wisconsin  the  incompetency  of  witnesses  by  reason  of  interest 
is  removed  by  statute,  and  parties  to  the  action  are  permitted  to 
testify  in  their  own  behalf,  and  in  case  the  action  is  for  damages  for 
personal  injury  to  a  married  woman,  the  woman  may  testify  in  her 
own  behalf.  Under  this  statute,  the  supreme  court  of  the  United 
States  have  decided,  that,  in  an  action  on  the  case  by  her  husband 
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and  herself,  for  injuries  done  to  her  person,  the  wife,  in  the  circnit 
court  of  Wisconsin,  may  be  examined  as  a  witness  for  the  plaintiffs, 
and  it  was  declared  to  be  unimportant  whose  woxdd  be  the  damages, 
if  recovered,  whether  husband's  or  the  wife's.  {Packet  Compcuny 
T.  Clough^  20  WaU.  R.  528.)  And  it  has  been  held,  that,  in  an 
action  by  a  married  woman,  her  husband  may  testify  in  her  behalf 
as  to  acts  done  by  him  as  her  agent,  whether  done  in  her  presence 
or  in  her  absence.  {Menk  v.  Stemfort,  39  Wis.  H.  370.)  So  also, 
in  an  action  on  an  insurance  policy,  where  the  wife  of  the  insured 
acted  as  his  agent  to  take  care  of  the  property  and  give  notice  of 
the  loss,  the  wife  was  permitted  to  testify  for  the  husband  as  to  facts 
connected  with  the  loss,  but  the  defendant  was  not  allowed  to  prove 
by  her  that  the  husband  did  not  hold  the  legal  title  to  the  land  on 
which  the  insured  buildings  stood,  because  such  fact  was  not  within 
the  scope  of  her  agency.  {0^ Connor  v.  HaHford  Fire  Ins.  Co.  81 
Wis.  R.  161.  But  vide  Chv/not  v.  La/rson,  43  ib.  636.)  But  it 
was  held,  that,  when  a  wife  was  requested  by  her  husband  to  call 
into  their  house  the  indorser  of  a  note  held  by  the  husband,  and  she 
did  so,  ^^  and  asked  him  whetlier  he  was  going  to  pay  the  note,'^ 
such  wife  was  not  the  husband's  agent  in  such  a  sense  as  to  be  a 
competent  witness  for  him  to  show  admissions  made  to  her  by  the 
indorser,  or  to  show  a  contract  between  the  indorser  and  herself, 
acting  for  her  husband,  which  would  render  the  former  liable  on 
the  note  without  demand  of  payment  from  the  maker.  {Hale  v. 
Da/nforih^  40  Wis.  R.  382.)  And  when  two  or  more  defendants 
must  rely  upon  the  same  defense,  as  when  the  issue  was  whether 
a  deed  of  conveyance,  under  which  both  defendants  claimed  as 
grantees  therein,  was  ever  delivered  to  them  by  the  grantor,  the 
court  held  the  wife  of  one  defendant  (not  being  herself  a  party), 
could  not  testify  as  a  witness  for  the  other.  {Steuooflrt  v.  Stewa/rt^ 
41  Wis.  R.  624.)  So  also  in  an  action  by  an  infant  to  recover  the 
value  of  services,  above  his  maintenance,  the  court  held  the  defend- 
ant's wife  an  incompetent  witness  for  him  generally  in  the  cause, 
however  admissible  might  be  her  testimony  as  to  any  agreement 
made  with  her  as  his  agent.  {JHountain  v.  Fisher^  22  Wis.  R.  93.) 
And  in  an  action  of  trespass  for  making  search  of  the  plaintiff's 
premises  under  a  warrant,  it  was  held  that  the  plaintiff's  wife  was 
not  a  competent  witness  to  prove  that  she  did  not  give  her  consent 
to  the  search,  as  it  did  not  appear  that  she  had  any  authority 
to  bind  her  husband  in  such  a  matter.    {Meek  v.  Pierce^  19  Wis, 
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a.  300.)  And  the  rale  has  been  laid  down  in  Wisconsin,  that, 
there  being  no  statutory  provision  to  the  oontrary,  a  wile,  except 
as  allowed  at  common  law,  is  not  a  competent  witness  in  an  action 
against  her  hnsband  to  whidi  she  is  not  a  party.  {Murrdl  r.  Zed* 
todlj  21  Wis.  a.  183.)  Bo  also,  the  United  Btates  circuit  conyt  hsB 
decided,  that  the  husband  is  not  a  competent  witness  for  his  wife 
In  civil  suits,  and  that  the  exclumon  is  not  based  upon  interest  solely, 
but  rests  upon  principles  of  public  policy,  and  it  was  declared,  that, 
as  the  statute  only  removes  the  ground  of  interest,  the  ground  of 
public  policy  still  renders  him  incompetent.  {He  Jones^  6  Bies. 
H.  68.)  Howeyer,  when  the  relation  of  husband  and  wife  haa 
ceased,  as  by  a  divorce,  the  former  wife  may  be  admitted  as  a  wit- 
ness against  the  former  husband  to  prove  a  communication  not 
confidential,  but  which  must  have  been  intended  she  should  make 
known.  (Orook  ▼.  Senry^  25  Wis.  H.  569.  And  it  was  held  in  an 
action  against  a  husband  for  necessaries  furnished  the  wife  after  his 
acts  of  cruelty  had  compelled  her  to  leave  the  house,  that  the  wife 
was  a  competent  witness  to  prove  such  acts.  {Bach  v.  Pwrmel/y^ 
35  Wis.  JR.  288.). 

In  Minnesota,  neither  husband  nor  wife  can  be  sworn  for  oi* 
against  each  other  without  the  consent  of  both,  nor  can  either,  with- 
out the  consent  of  the  other,  testify  as  to  any  communication  made 
by  one  to  the  other  during  coverture,  but  this  rule  does  not  apply 
to  a  civil  action  or  proceeding  by  one  against  the  other,  nor  to  a 
criminal  action  or  proceeding  for  a  crime  committed  by  one  against 
the  other.  {Oen.  Stat,  of  1878,  eh.  73,  §  10.)  It  haa  been  held 
that  in  a  case  of  adultery,  a  wife  cannot  testify  against  her  husb^uid. 
{State  V.  Armstrong^  4  Minn.  M.  335.) 

In  the  State  of  Iowa,  husband  and  wife  are  prohibited  from  being 
witnesses  for  or  against  each  other,  except  in  a  criminal  proceeding 
for  a  crime  committed  by  one  against  the  other,  or  in  a  civil  action 
or  proceeding  by  one  against  the  other,  although  in  all  criminal 
prosecutions  they  may  be  witnesses  for  each  other,  but  in  no  case 
will  they  be  permitted  to  reveal  any  communication  made  by  the 
one  to  the  other  during  coverture,  whether  they  are  called  as  wit- 
nesses while  the  marriage  relation  subsists  or  afterward.  {Acts 
Ihth  Oen.  Ass.  ch.  38,  and  vide  Kamey  v.  Paisley^  IS  lovya  7?, 
89.  State  v.  Houston^  50  ib.  512.)  And  yet  it  has  been  held  that 
husband  and  wife  may  testify  for  each  other  if  they  waive  the 
prohibition  of  the  statute.    {Blake  v.  Oraves^  18   Towa  R.  312. 


MUTVJL  DISABfLITTES.  34S 

Jordan  y.  Henderson^  19  ib.  565.)  Tbe  statutes  of  Iowa  also  pro- 
hibit a  part  J  from  testif jing  when  the  adTorse  party:  is  the  ez^eutor 
of  a  deeeaeod  person.  But  this  proYisioii  of  the  statute  is  held  not 
to  apply  to  the  w^e^  of  the  claimant,  and,  therefore^  she  is  eompe^ 
tent  to  giye  eyidence  sustainiHg  his  elaim  against  the  estate.  She^hts 
y.  Dsany  39  I(Wfa  J2. 144.)  And  it  has  been  held,  that  in  an  actioq 
by  an  administmtor  upon  a  promissory  note,  the  wife  of  the  defien<^ 
ant  may  testify  tiiat  she  saw  the  note  in  her  husband's  poeseesion,  in 
the  presenee  and  with  IJhe  hnowledge  of  lihe  deceased*  (JMugkeriy 
y.  Deeney,  41  Iowa  S.  19.) 

The  statute  of  Missouri  proyidiBS  that  ^'  no  peeson  shall  be  dis- 
qualified as  a  witness  in  any  oiyil  si|it  or  prooeediog  at  law  or  in 
equity,  by  reason  of  his  interest  in  the  eyent  of  the  same,  as  a  partji 
or  otherwise  "  (2  WoffnetPu  Slat.  1372,  %  1.)  Under  this  statute  it 
has  been  held,  that  the  wife  is  a  competent  witness  whw  she  is 
joined  with  her  husband  in  a  suit,  except  as  to  communications 
between  herself  and  her  husband.  {Bafeck  y.  AsMrooh^  51  Mo.  R, 
539.)  And  in  an  action  of  ejectment  for  land  of  which  tibe  wife 
was  not  the  separate  owner,  it  was  held  that  the  husband  was  a  sub- 
stantial party  and  might  testify  as  a  witness,  so  far  as  his  intere^f 
were  oonoemed.  {Cooper  y.  OrcL,  60  Mo.  M.  420,  But  mde  Qqff 
y.  JSoibertSy  noied  in  2  Cent.  L.  MontMy^  78.)  8q  in  a  proceeding  by 
husband  and  wife  to  enjoin  a  sale  under  a  deed  of  truat  given  on 
land  of  the  wife,  and  to  set  aside  the  deed  ae  being  prooured  by 
fraud,  the  testimony  of  both  the  husband  and  the  wife  wfts  adipit- 
ted ;  that  of  the  wife  as  being  the  chief  party  in  interest,  and  that 
of  the  husband  as  being  her  agent.  {Qitade  y.  Fishery  Q3  Mo.  B^ 
825.)  And  in  a  suit  by  a  wife  who  had  united  with  her  husbamd  i|i 
a  mortgage  upon  her  land  to  seoure  the  debt  of  the  huc^nd,  brought 
to  compel  another  ei^tor  of  her  hnsband  to  ve^ort  tq  other  security 
which  he  held,  in  prefereuccf  to  her  lands,  the  wife  waa  beld  a  eoqv 
petent  witness  ( Wilooia^  y.  Todd,  64  Mo.  B.  888.)  In  all  cases 
where  the  hushaud  acts  aa  hl^  wif^^s  agent,  he  iei  $^  competent  wit- 
ness for  her  coneemij^  the  matters  whereiu  he  acted  as  her  i^gent;. 
{Chedey  y.  Chedey^  63  Mo.  B*  347.)  And  a  wifQ  of  i^  pig^  is  also 
a  competent  witness  for  her  hiisband  as  to  matters  transacted  by  her 
as  his  agent,  but  she  cannot  be  a  witness  in  hi^  behalf  unless  it 
eppeaxB  that  she  conducted  the  l^uainess  or  transaction  about  whicik 
ehe  is  called  to  testify.  {Ho/rd/j/  y.  MathewSj  42)  Mo.  B.  406.)  By 
the  statute  of  Missouri,  no  married  woman,  while  the  relation  exists 
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or  subsequently,  is  permitted  to  testify  to  any  admissions  or  conver- 
sations of  her  husband  (  Wagn.  Stat.  1373,  §  5) ;  and  this  has  been 
held  to  apply  to  all  eases  whether  the  husband  is  a  party  or  not. 
{Moore  v.  Wingate^  53  Mo.  R.  398.)  But  the  statutes  of  Missouri 
do  not  preclude  a  wife  from  testifying  when  she  is  a  substantial 
party.  {HcMrriman  v.  Stowe^  57  Mo.  R.  93.  Evers  v.  Life  Assoc, 
of  Americay  59  ib.  429.)  And,  under  the  statute,  it  has  been  held, 
that  a  substantial  party  to  a  cause  should  not  be  excluded  from  tes- 
tifying in  his  own  favor,  because  the  wife  or  husband  is  also  a  party 
and  has  rights  to  be  protected.  {Fugate  v.  Pv/roe^  49  Mo.  R.  441. 
Vide  Haerle  v.  Kreilmy  65  iJ.  202.)  It  has  been  held,  that,  upon 
the  trial  of  a  petition  to  require  certain  of  the  distributees  inter- 
ested in  a  decedent's  e&tate,  to  account  for  and  refund  advancements 
they  have  received,  so  that  the  shares  of  other  distributees  may  be 
made  equal,  the  widow  of  the  decedent  is  a  competent  witness,  for 
the  decedent  could  have  no  interest  in  the  controversy.  But,  of 
course,  she  should  not  be  allowed  to  disclose  the  confidential  com- 
munications of  her  husband.    {Spradling  v.  Conway^  51  Mo.  R.  61.) 

In  Nebraska,  husband  and  wife  may  be  witnesses  for  or  against 
each  other,  except  they  are  not  permitted  to  testify  concerning  any 
communication  made  by  one  to  the  other  during  the  marriage, 
whether  called  as  a  Mritness  while  the  relation  subsists,  or  afterward, 
and  they  may  be  witnesses  for  each  other  in  all  criminal  prosecu- 
tions.   {Om.  Stat,  of  1873,  ch.  57,  §§  319,  322.) 

In  the  State  of  Kansas,  no  person  is  disqualified  as  a  witness  in 
any  case,  civil  or  criminal  by  reason  of  his  being  a  party  to,  or 
interested  in,  the  event  of  the  action.  {Laws  of  1871,  ch.  118.) 
But  husband  and  wife  are  made  incompetent  to  testify  for  or  against 
each  other,  except  in  cases  of  agency  or  joint  interest,  but  in  no 
case  concerning  communications  made  during  coverture.  {Laws 
of  1872,  J?.  335.)  When  a  married  woman  replevies  property,  the 
Kansas  courts  have  held  that  she  may  testify  in  the  case,  although 
the  defendant  may  claim  that  he  as  an  officer  seized  and  now  holds 
the  property  as  the  property  of  her  husband,  and  that  he  seized  the 
same  by  virtue  of  an  execution  issued  against  the  property  of  her 
husband.  {Furrow  v.  Chapi/n^  13  Kcms.  R.  107.)  And  it  has  been 
held  in  Kansas,  that  a  husband  and  Mrife  are  competent  witnesses 
both  for  and  against  each  other  in  an  action  where  husband  and 
wife,  together  with  other  persons,  have  been  made  parties,  and  in 
wli'Vli  the  judgment  may  be  rendered  for  or  against  any  one  or 
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more  of  the  plainiiflb,  and  for  or  against  one  or  more  of  the  defend- 
ants. {Ruth  V.  Ford^  9  Kwna,  H.  17.)  A  wife  was  permitted  to 
testify  to  commnnications,  otherwise  competent,  made  by  her  hns- 
band  to  a  third  person  in  her  hearing,  when  he  was  not  a  party  or 
interested  in  the  suit.  {Highee  v.  McMuUan^  18  Kama,  R.  183. 
And  vide  Fifther  v.  Conway y  21  ib.  18.)  Bnt  a  divorced  wife  was 
not  allowed  to  testify  in  a  case  against  her  husband  and  his  vendee 
to  set  aside  a  deed  of  the  homestead  because  her  signature  to  the 
deed  was  obtained  by  duress,  that  the  signature  of  the  wife  was 
procured  by  threats  by  her  husband  during  coverture.  {Anderson 
V.  AndersoHj  9  £}m8,  J2.  112.) 

In  Colorado,  interest  does  not  disqualify  a  witness,  nor  does  being 
a  party  to  the  action  or  proceeding,  but  husband  and  wife  can  tes- 
tify against  each  other  only  in  a  case  of  personal  wrong,  neglect  of 
the  husband  to  support  his  wife,  when  the  wife  if  unmarried  would 
be  a  party ;  in  matters  pertaining  to  the  separate  property  of  the 
wife,  and  in  cases  for  divorce. 

In  Nevada,  the  statute  provides  that  interest  shall  not  disqualify 
a  witness,  and  parties  may  testify  in  the  action,  with  some  excep- 
tions, the  same  as  other  witnesses,  but  a  husband  or  wife  cannot  be 
a  witness  for  or  against  each  other,  except  in  an  action  by  one 
against  the  other. 

In  the  State  of  Oregon,  parties  may  be  witnesses  in  their  own 
behalf,  but  if  a  party  to  the  action  offer  himself  as  a  witness^  the 
statute  declares  that  this  shall  be  deemed  a  consent  to  the  examina- 
tion of  husband  or  wife  on  the  same  subject.  And  in  a  criminal 
case  a  husband  or  wife  cannot  testify  for  or  against  each  other, 
except  the  crime  was  committed  by  one  against  the  other. 

In  Dakota  Territory,  parties  to  actions  are  competent  witnesses, 
but  husband  and  wife  can  in  no  case  be  witnesses  for  or  against  each 
other,  unless  the  contract  or  facts  to  be  sworn  to  are  in  the  exclusive 
knowledge  of  such  husband  or  wife,  as  agent  or  otherwise,  in  which 
case  but  one  can  testify,  except  in  cases  of  crime  by  one  against  the 
other,  when  the  usual  rule  is  recognized  that  they  may  give  testi- 
mony against  each  other.  {Code  §  320.)  But  where  a  husband  and 
wife  are  co-plaintiffs  or  co-defendants,  both  may  be  permitted  to 
testify.    {Scmdera  v.  ReiateVy  1  Dak,  Ter,  R,  151.) 

The  statute  of  Washington  Territory  in  respect  to  the  testimony 
of  husband  and  wife  for  or  against  each  other  is  similar  to  the 
statute  of  Minnesota  upon  the  same  subject. 

44 


346  I' AW  OF  COVERTURE. 

In  Utah  Territory,  husband  and  wife  are  not  permitted  to  testify 
for  or  against  each  other,  except  the  action  is  in  favor  of  one  against 
the  other.  {Code  of  Ci/o.  Pr,  §  379.)  Under  this  provision  of  flie 
practice  act,  it  has  been  held,  that,  when  a  witness  is  offered  by  a 
party  to  the  suit,  with  the  statement  that  '^die  is  his  plnnd,  or 
second  wif e^"  sach  witness  will  be  ezdnded,  and  the  court  will  not 
try  the  question  of  the  validity  of  the  marriage,  or  the  relations  of 
the  parties.    [Frid  v.  Wood,  1  Utah  T.  R.  160.) 

In  the  State  of  Calif omia,  parties  to  actions,  with  certain  qualifi- 
cations, may  be  witnesses^  and,  as  a  rule,  interest  does  not  disqualify 
a  person  from  being  a  witness  in  any  case.  {Code  of  Cvo.  Pro, 
§  1880.)  In  most  other  respects  the  common  law  rule  relating  to 
evidence  is  recognized  in  the  state.  The  supreme  court  has  held, 
that  a  plaintiff  in  an  action  against  an  attorney  for  alleged  fraudu- 
lent conveyances,  who,  at  the  time  of  the  conveyances  was  the  wife 
of  the  client  who  sold  the  property  which  was  the  subject  of  the 
litigation,  and  who  claimed  the  same  under  the  will  of  her  deceased 
husband,  is  not  a  competent  witness  in  her  own  behalf  as  to  events 
transpiring  before  the  death  of  her  husband.  {Kieli/ng  v.  Shaw^ 
33  Cal.  R.  425.  Vide  Dawley  v.  Ayrea,  23  ib.  108.  Ahrams  v. 
Howard^  II.  388.) 

§  214.  In  considering  the  policy  of  the  southern  and  south-west- 
em  states  upon  the  subject  of  the  testimony  of  husband  and  wife,  it 
is  found  that  the  common  law  rule  prevails  in  the  state  of  Delaware, 
except  that  a  party  may  be  called  by  his  adversary  and  examined  as 
upon  cross-examination,  and  then  contradicted.  It  follows,  there- 
fore, that  husband  and  wife  cannot  be  called  to  testify  for  or  against 
each  other,  except  that  when  the  action  is  between  themselves,  they 
may  call  each  other  as  parties  in  other  cases  may  be  allowed 
to  testify. 

In  Maryland,  husband  and  wife  are  competent  witnesses  in  their 
own  cases,  except  in  proceedings  for  divorce  or  in  consequence  of 
adultery,  or  in  actions  for  breach  of  promise  of  marriage.  {Laws 
of  1864,  cK  9.  Ih.  of  1868,  ch.  116,  and  Ih.  of  1876,  cA.  222.) 
And  it  has  been  held,  that  a  woman  claiming  to  be  the  widow  of  an 
intestate,  and,  as  such,  entitled  to  administer  on  his  estate,  is  not  a 
competent  witness  to  establish  the  fact  of  her  marriage  to  the 
deceased.    {Redgra/ve  v.  Redgrame,  38  Md.  R.  93.) 

In  the  District  of  Columbia,  husband  and  wife  may  be  called  as 
witnesses  for  or  against  each  other,  except  that  in  criminal  proceed- 
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iBg8  OP  in  proceedings  in  conseqaenoe  of  adnlt^rj  neither  husband 
or  wife  is  eompetent  a0  a  witness  for  or  against  each  other,  and  in  no 
case  can  they  be  compelled  to  disclose  an  j  communicatioxi  made  hy 
the  one  to  the  other  daring  oovertnre.    (-R.  8.  §§  876,  877.) 

In  the  State  of  Virginia,  the  oommon  law  roles  prevail  in  respect 
to  evidence,  except  that  by  statute  parties  in  interest  may  be  sworn 
and  testily  as  witnesses  in  the  action.  Husband  and  wife  are  pro- 
hibited from  testifying  for  or  against  each  other,  both  during  and 
after  coverture.  It  has  been  held,  that,  in  a  controversy  between 
an  unmarried  woman  on  the  one  part  and  husbands  and  wives  on  the 
other,  in  relation  to  a  transaction  between  them,  in  which  all  were 
interested,  as  the  husbands  and  wives  were  incompetent,  from  their 
relation  to  each  other,  to  testify  in  their  own  behalf  in  the  case,  the 
unmarried  woman  was  not  a  eompetent  witness  in  her  own  behalf. 
{Siarihomi  v.  FergfMon^  25  GhraU.  B,  28.) 

In  West  Yirginia,  husband  and  wife  are  not  competent  witnesses 
for  or  against  each  other,  except  in  cases  between  themselves  when 
they  may  testify  as  other  parties  may.  {Code^  eh,  130,  §§  92,  94. 
And  vide  BiU  v.  P^octor^  10  FT.  Fa.  iP.  69.  Rt>%e  v.  Brownj 
n.  122.) 

In  the  State  of  Kentucky,  Ihe  statute  declares  that  husband  and 
wife  are  incompetent  to  testify  for  or  against  each  other,  or  concern- 
ing any  communication  made  between  them  during  coverture, 
except  that,  in  actions  where  the  wife,  if  a  feme  sole^  would  be 
plaintiff  or  defendant,  the  wife  or  husband  may  testify,  but  not 
both.  (Gen.  Stat.  eh.  87.)  It  has  been  held,  Aat  a  surviving  wife 
or  husband  may  testify  in  behalf  of  the  administrator  of  the  estate 
of  the  deceased,  to  facts  known  by  the  witness  from  other  means  of 
information  other  than  such  as  result  from  the  marriage  relation, 
when  the  witness  is  not  otherwise  incompetent.  {English  v.  Crop- 
jpeVj  8  BusKs  JR.  293.)  And  it  has  been  held,  that  a  husband's 
testimony  against  his  own  interest  and  against  the  interest  of  his 
divorced  wife  is  competent  if  it  divulges  no  communication  between 
them  during  coverture.  {Storms  v.  Storms^  8  BusKs  R.  77.  And 
mde  Elsfwiek  v.  ^CommonweaUhj  13  iJ.  155.) 

In  Tennessee,  interest,  or  being  a  party  to  tiie  action,  does  not 
disqualify  a  witness,  but  in  respect  to  reviving  the  testimony  of  hus- 
band and  wife  for  or  against  each  other,  the  common  law  rule  is 
probably  recognized  in  the  state.  It  has  been  held  that  the  widow 
as  a  trustee  was  not  a  competent  witness  as  to  his  deposition  of  the 
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trust  fund.  {Barker  v.  McAtdey^  4  Hiesk.  B.  424.)  But  it  has 
been  decided  by  the  courts  of  the  state,  that  conversations  between 
husband  and  wife  in  presence  of  third  persons,  do  not  belong  to 
that  class  of  privileged  communications  which  public  policy  pro. 
tects  from  disclosure  by  husband  and  wife.  {AUiaon  v.  Barren^  3 
CoU.  R.  414.) 

In  North  Carolina,  the  incompetency  of  a  witness  on  the  ground 
of  interest  is  removed,  and  husband  or  wife  may  be  compelled  to 
testify  in  any  civil  action  to  which  he  or  she  is  a  party,  but  the  rule 
does  not  extend  to  a  criminal  case.  {BatUe^s  R,  Z.  ch.  17,  §§  342, 
843.)  It  has  been  expressly  declared  by  the  courts  of  the  state 
that  the  common-law  rule,  founded  on  decency,  morality  and  public 
policy,  that  neither  husband  nor  wife  shaU  be  permitted  to  prove 
the  fact  of  access  or  non-access,  is  unchanged  in  North  Carolina. 
{Bcyhin  v.  Boykin^  70  iT.  C.  R.  262.)  But  in  an  action  by  an 
executor  to  recover  the  amount  of  a  certain  bond  which  the  defend- 
ant had  collected  and  not  paid  over  to  the  testator,  the  defendant's 
wife,  a  daughter  of  the  testator,  was  held  to  be  a  competent  witness 
to  prove  that  her  husband,  the  defendant,  offered  to  pay  her  father 
the  money,  but  was  told  by  him  to  keep  it,  as  he  intended  it  as  an 
advancement  to  himself  and  the  witness.  {Bradsher  v.  Brooka^  71 
iT.  C.  R.  322.  And  it  has  been  held,  that,  on  the  trial  of  an  indict- 
ment for  abandonment  under  the  laws  of  North  Carolina,  the  wife 
is  a  competent  witness  to  prove  the  fact  of  abandonment,  but  not 
to  prove  the  marriage.  {State  v.  Brawny  67  N'.  C.  R.  470.  Vide 
State  V.  Darndsariy  77  ib.  522.  State  v.  ParroU,  79  i6.  616).  A 
freedwoman  has  been  held  to  be  a  competent  witness  against  a 
f reedman,  who,  though  passing  as  her  husband  in  slavery,  has  never 
married  her  since  emancipation.  (State  v.  Taylor^  1  PhiU.  Z. 
R.  508.) 

In  South  Carolina,  the  statutes  do  not  provide  for  the  testimony 
of  husband  or  wife  for  or  against  each  other,  and  they  are,  therefore, 
prohibited  from  giving  such  evidence.  But  it  has  been  held,  that, 
in  a  civil  action,  when  it  is  material  to  prove  that  a  man  and  woman, 
who  are  not  parties  to  the  action  nor  interested  therein,  were  hus- 
band and  wife,  the  wife  is  a  competent  witness  to  prove  that  fact. 
{LeapheaH  v.  Leapheaa%  1  S.  C.  R.  199.) 

In  the  State  of  Georgia,  interest  does  not  disqualify  a  witness, 
nor  the  fact  that  he  is  a  party  to  the  action ;  but  there  does  not 
seem  to  be  any  statute  relating  to  the  testimony  of  husband  and 
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wife.  It  has  been  held,  however,  that  the  husband  is  a  competent 
witness  for  the  wife  to  support  her  claim  to  property  in  a  civil  suit. 
{Porter  v.  Allen^  54  Oa.  E.  623.  But  vide  Ooodwin  v.  State^  60 
tJ.  509.     Cobb  V.  Edrrumd^on^  30  ih.  30.     Cook  v.  Cook,  46  ib.  308.) 

In  Florida,  the  statute  provides  that  no  person  shall  be  excluded 
as  a  witness  in  a  civil  action  because  he  is  a  party  or  interested 
therein ;  and  from  the  wording  of  the  act  it  is  not  dear  whether 
husband  and  wife  can  testify  for  or  against  each  other  or  not. 
{L(m8  of  1874,  p.  39.) 

In  Alabama,  no  person  is  excluded  as  a  witnees  in  a  civil  action 
by  reason  of  interest.  {Laws  of  1875,  p.  252.)  Husband  and  wife 
cannot  give  testimony  for  or  against  each  other  in  a  criminal  case 
in  the  state.  {Hampton  v.  State,  45  Ala.  R.  82.)  But  it  has  been 
held  that  the  husband  is  a  competent  witness  for  his  wife  to  prove 
what  disposition  he  has  made  of  money  belonging  to  her  separate 
estate.  {Hobison  v.  Bdbiscn,  ^  Ala.  B.  227.  And  vide  Powers 
V.  State,  58  fft.  362.  Fincher  v.  State,  lb.  215.  Sumner  v.  Cooke, 
51  ib.  521.) 

In  the  State  of  Mississippi,  the  statute  allows  husband  and  wife 
to  give  evidence  for  each  other  in  all  cases,  both  civil  and  criminal. 
The  courts  have  held  that,  if  a  husband,  having  a  claim  against  a 
deceased  person,  brings  ^it  upon  it,  the  wife  is  a  competent  wit- 
ness to  establish  such  claim  in  favor  of  the  husband.  {Barry  v. 
Sturdivant,  53  Mies.  R.  490.) 

In  Louisiana,  husband  and  wife  are  expressly  prohibited  from 
testifying  for  or  against  each  other,  except  in  cases  where  they  may 
be  joined  as  plaintiffs  or  defendants,  and  have  a  separate  interest, 
when  they  are  made  competent  to  testify  for  or  against  such 
interest.  The  wife  has  been  held  to  be  a  competent  witness  in  a 
suit  by  a  creditor  of  her  husband  to  annul  a  judgment  of  separation 
of  property  between  the  husband  and  wife.  {KeUer  v.  Vernon,  23 
La.  An.  R.  164.)  And  the  widow  is  held  to  be  a  competent  wit- 
ness to  prove  the  dying  declarations  of  her  former  husband.  {State 
V.  Ryan,  30  La.  An.  R.  paH  2,  1176.) 

In  Arkansas,  witnesses  are  not  excluded  on  the  ground  of  interest, 
and  the  parties  to  the  action,  with  some  qualifications,  may  be  wit- 
nesses. {Const,  of  1874,  Scftedvle  2.)  It  has  been  held  that  a  wife 
is  competent,  under  the  laws  of  Arkansas  to  testify  for  her  hus- 
band in  a  case  on  a  contract  made  by  her  as  his  agent.  {Magness 
V.  Walker,  26  Ark.  R.  470.)    But  it  has  been  held  to  be  error  to 
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pennit  the  hiifiband  of  a  plaintifE,  in  aa  aetion  for  breabh  of  promise 
of  marriage,  to  testify  in  behalf  of  hia  wife,  even  as  to  matten 
occurring  before  the  marriage.  {OMint  v.  Jlack^  81  Ark.  £.  664.) 
And  the  general  role  in  Artanwaw  would  eeem  to  be,  that  huaband 
and  wife  may  not  be  called  aa  witneeees  to  testify  for  or  against 
each  other.  {Phipp%  v.  MofrtM^  38  Ark.  JS*  207.  JSedoker  y. 
£roo^ld,  lb.  869.  F.  S.  R.  B.  Co.  v.  Pw^ne,  11.  616.)  It  has 
been  decided  that,  after  the  husband's  death,  the  wife  is  competent 
to  testify  as  to  such  matters  touching  his  bufiiness,  as  came  under 
her  observation  during  his  life,  and  were  not  learned  by  communicar 
tions  firom  him.    {^Spvoey  y.  JPlaian^  S9  Ari.  R,  608.) 

In  TezBS,  parties  to  the  action  may  be  witnesses  with  certain 
exceptions,  and  in  mminal  oases  husband  and  wife  may  testify  for, 
but  not  against  each  other.  In  the  latter  cases  when  the  wife  is 
examined  in  behalf  of  her  husband,  she  tsannot  be  cross-examined. 
{Oriffin  y.  SM$y  32  Ttx.  £.  164.  And  vide  DUl  y.  StaU,  1  Te». 
App.  JR.  276.)  And  it  has  been  held  that  the  husband  cannot  be 
examined  as  to  statements  made  by  his  wife  for  the  purpose  of 
impeaching  her  testimony.  {Roacih  v.  8t(xte^  41  Tex.  M.  261.  And 
vide  Che  y.  Sooet^  48  ib.  510.) 

Finally,  in  the  tetritory  of  New  Mexico,  husband  and  wife  are 
not  permitted  to  testify  for  or  against  eaieh  other,  either  in  civil  or 
criminal  cases,  accordix^g  to  the  rules  of  the  oommon  law. 

The  summary  here  giycn  of  the  laws  of  the  several  states  in 
respect  to  the  testimony  of  husband  and  wife  may  be  conyenient 
in  practice,  and  will,  therefore,  compensate  for  the  space  it  occu- 
pies. It  will  be  obseryed  that  in  several  of  the  states,  statutes  exist 
simply  providing  that  no  witness  shall  be  excluded  from  testifying 
in  a  dyil  action  because  he  is  a  party  to,  or  interested  in  the  issue 
to  be  tried,  but  it  may  be  affirmed  that  these  statutes  do  not  change 
the  common^law  rule  that  husband  and  wife  may  not  giye  eyidence 
for  or  against  each  other.  The  objection  to  husband  and  wife  testi- 
fying for  and  against  each  other  is  not  based  upon  the  ground  of 
interest,  but  solely  upon  public  policy,  and  to  that  such  enactments 
have  no  application.  {I/uoas  v.  Brooks^  16  WttU.  R.  486.  Ha^ 
irauok  v.  V<mdsrw&rtj  9  JST.  T.  R.  163.  OkamAeriain  v.  Dempeey^ 
86  ib.  144,  14fi.  JRimnhirgh  v.  Ri/i^enlurgk^  47  Bnrb.  R.  419. 
White  y.  Stafford,  88  i5.  419.  Mtmiirdrwy  v.  Wwrdle^  86  *.  612, 
Hi(ik%  y.  Bradner,  86  Htm.  Pr.  R.  116.  Main  y.  StephenSy  4  K 
J?,  Smith's  R.  86.    Bird  v.  HuUtm,  10  Ohio  St.  £.  418.)    It  has 
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been  held,  however,  that  under  a  statute  providing  that  a  party  to 
an  action  may  be  examined  as  a  witness  in  his  own  behalf,  hus- 
band and  wife  are  competent  witnesses  in  their  own  behalf,  when 
co-plaintiffs  or  co-defendants,  and  may  testify  for  each  other. 
{Marsh  v.  Potter^  80  Barh  H.  506.  Shoemaker  v.  McKee^  1^ 
How,  Pr.  R,  86.) 

§  215.  The  rule  of  the  common  law  referred  to  in  the  beginning  of 
the  last  preceding  section,  disqualifying  husband  and  wife  from  enter- 
ing into  agreements  with  each  other,  is  generally  rigorously  enforced, 
except  when  it  has  been  expressly  changed  by  statutory  enactment. 
Efforts  have  be^Q  made  in  numerous  instances  to  enforce  deeds  of 
separation  between  husband  and  wife,  but  always  without  avail,  on 
the  ground  that  the  parties  are  one  in  law  and  not  competent  to  con- 
tract with  each  other.  {Marshall  v.  Button^  8  Term  R.  545. 
Beach  V.  Beach,  2  EiWa  R.  260.  Cropsey  v.  McKinney,  30  Ba/rh. 
R.  4Y.)  That  is  to  say,  such  deeds  or  agreements  cannot  be  enforced 
either  at  law  or  in  equity  unless  there  be  a  consideration  therefor. 
{OriffinY.  Banks,  S7  i^.  T.  R.  621.)  Bat  the  doctrine  is  well 
settled  that  a  valid  agreement  for  a  separation  between  husband 
and  wife,  and  for  an  allowance  for  the  separate  support  of  the  wife, 
may  be  made  through  the  medium  of  a  trustee.  {Vide  Jee  v. 
Thurlow,  2  Ba/m.  db  Cres.  R.  547.  S.  C.  9  Fng.  G.  L.  R.  174. 
BaJcer  v.  Cooper,  7  Serg.  <&  Ra/wl^s  R,  5#0.  Nichols  v.  Palmier, 
5  Da^fs  R.  47.  Page  v.  Tryftml^  2  Mass,  R,  159.  Carson,  v. 
Mwrray,  3  Paiges  R.  483.  Calkins  v.  Long,  22  Ba/rh,  R,  97.) 
It  has  been  held,  however,  that  if  the  deed  of  tmst  and  separation 
is  not  executed  by  the  trustee,  it  is  not  bindieg  on  any  one.  {Smith 
V.  KwxuAes,  2  iJra/rvfs  Oases,  413.  And  mde  Ooodwin  v.  Good- 
win, 4  Day^s  R.  343.)  Contracts  between  husband  and  wife  are 
regarded  as  contrary  to  public  policy,  and  by  the  common  law  are 
null  and  void.  {Simpson  v.  Simpson,  4  Da/na^s  R.  141.)  And 
the  relations  of  the  parties  are  such,  that  a  deed  from  the  husband 
to  the  wife  without  consideration  is  void  both  «t  law  and  in  equity, 
and  the  legal  title  in  -such  a  case  remains  in  the  husband ;  but  if  the 
deed  is  founded  upon  a  sufficient  consideration,  it  may  be  upheld 
in  equity.  {Fowler  v.  Trebem,  16  Ohio  St,  R.  493.  Bleeker  v. 
Bingham,  3  Paiges  R.  246.  Winans  v.  Peebles,  82  N,  T.  R,  423. 
White  V.  Wager,  26  ih.  328.)  And  the  same  role  is  applied  in 
respect  to  gifts  between  husband  and  wife.  {Ehres  v.  Bfughes,  3 
Dessau.  R.  158.    But  vide  Gr\ffm  v.  BanJcs,  37  N.  T.  R.  621.) 
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At  common  law,  a  married  woman  cannot  convey  to  her  husband 
her  inchoate  rights  of  dower  in  his  real  estate.  {GraJiam  v.  Vcm 
Wyck,  14  Barb.  R.  531.  8.  G.  7  Bow.  Pr.  R.  376.  Oram  v. 
Ca/oam^y  36  ib.  410.)  A  writing  from  husband  to  wife  permitting 
her  to  make  a  will  of  personal  property  had  by  her  at  the  time  of 
her  marriage  has  been  held  void.  {Osgood  v.  Breeds  12  Mass.  R. 
525.)  It  has  been  held,  however,  that,  when  a  husband  makes  a 
bill  of  exchange  payable  to  the  order  of  his  wife,  her  indorsement 
of  it  will  enable  the  indorsee  to  recover  upon  it  against  the  acceptor. 
{Lee  Ba/nk  v.  SaMerlee^  1  Rob.  R.  1.)  But  this  does  not  necessarily 
militate  against  the  doctrine  that  husband  and  wife  are  incapable 
of  contracting  with  each  other,  nor  with  the  general  rule  which 
disqualifies  a  married  woman  from  binding  herself  by  contract. 
In  transactions  between  husband  and  wife,  the  law  presumes  the 
wife  to  act  under  the  influence  of  her  husband,  although  the  hus- 
band is  never  presumed  to  act  under  the  influence  of  his  wife. 
(City  Council  v.  Roven^  2  Mc Cordis  R.  465.) 

In  Mississippi,  the  statute  provides  that  in  criminal  cases,  husband 
and  wife  shall  be  competent  witnesses  for  each  other.  {R.  S.  of 
1867,  oh.  61,  art.  193.) 


CHAPTER  XIX. 

UABILniES    OF    THB    HUSBAND    BT    THE    MABBIAGB  —  HIS     LIABILFIT 

DUBmO    OOHABnATION  —  HIS     LIABILITY   AFTER    SEPARATION HIS 

LIABILirr  FOB  THE   TORTS   AND   CRIMINAL   ACTS   OF   THE   WIFE. 

§  216.  In  consequence  of  the  rights  which  the  husband  acquires 
over  the  person  and  the  property  of  his  wife,  there  are  certain  lia- 
bilities which  he  incurs  on  her  account,  and  by  considering  these 
liabilities  we  are  enabled  the  more  readily  to  comprehend  the  nature 
of  the  disability  incident  to  a  state  of  coverture. 

The  rule  of  the  common  law  throws  upon  the  husband  the  burden 
of  his  wife's  debts  contracted  by  her  dum  sola,  whatever  their 
amount,  and  makes  him  liable  for  them  during  coverture ;  this  is 
the  rule  although  the  wife  do  not  bring  to  the  husband  a  portion  of 
a  single  shilling.  {Ueard  v.  Stamford,  3  P.  Wms.  R.  409.  Wdden 
V.  Welden,  7  Ohio  St.  R.  30.  Buckner  v.  Smyth,  4  Dessau.  R. 
871).    The  rule  is  held  to  apply,  even  though  the  husband  wap  an 
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infant  at  tbe  time  of  the  marriage,  inasmuch  as  an  infant  inaj 
legally  contract  marriage,  and  this  liability  is  an  incident  to  the 
marriage  contract.  {PaHsh  v.  Strotid^  Bameff  Notea^  95.  Roach 
V.  Quick,  9  Wend,  JR.  238.  BuOer  v.  Breck,  7  Met  R.  164.)  And 
this  rule  of  the  common  law  is  not  affected  by  any  ante-nuptial  con- 
tract, so  far  as  third  parties  are  concerned.  {IlarriBon  v.  Trader ^ 
27  Ark.  R.  288.)  There  are  some  old  cases  holding  that  the  hus- 
band is  liable  for  the  debts  of  his  wife  which  were  contracted  while 
she  was  the  wife  of  a  former  husband,  and  living  separate  from  him, 
with  a  separate  maintenance.  {Corbett  v.  Poekdtz^  1  Term  R.  5. 
De  GaiUou  v.  L^Aigle^  1  Bos.  c&  PulL  S.  387.)  But  the  gener- 
ally recognized  doctrine  is,  that  the  husband  is  only  liable  for  the 
debts  of  his  wife  which  were  contracted  by  her  dum  sola,  and  for 
which  she  was  legally  liable  at  the  time  of  the  marriage.  {Beard 
V.  Webb^  2  Bos,  <&  PuU.  R,  93.  Nurse  v.  Oraig,  5  ih.  148.  Mar- 
shall V.  Rutter^  8  Term  R.  546.  Cowley  v.  Rohertsoriy  3  Camp. 
R,  438.  Anderson  v.  Smithy  38  Md.  R.  465.  Caldwell  v.  Drake,, 
4  J.  J.  Marsh,  R,  246.) 

§  217.  The  responsibility  of  the  husband  for  the  debts  of  the  wife, 
contracted  while  she  ^9&^  feme-sole,  as  it  originates  in  the  marriage, 
ceases  with  it ;  or  the  liability  continues  only  so  long  ajs  the  mar- 
riage, and  if  the  wife  die  before  the  demand  has  been  recovered 
from  the  husband,  he  is  discharged  from  any  further  liability.^ 
{Cole  V.  ShurUeff,  41  Vt  R.  311.  Heard  v.  Stamford,  3  P.  Wms. 
R.  409.  Tyler  v.  Zake,  4  Sim.  R.  150.  Chapline  v.  Moore,  7 
Mon.  R.  179.  Jones  v.  Walki^,  5  Sneed^s  R.  135.  Thaeton  v.. 
Houseal,  2  Mc  Cordis  R.  430.  Buckner  v.  Smith,  4  Dessau.  R. 
341.  Taib  v.  Boyd,  4  CalFs  R.  453.  JVeutz  v.  Reuter,  1  Wate» 
R.  229.  Randolph  v.  Simpson,  2  Hoist.  R.  346.  Howes  v.  Bige- 
low,  13  Mass.  R.  384.)  After  the  death  of  the  wife,  no  action  can 
be  maintained,  in  law  or  equity,  against  the  husband,  for  the  debts 
of  his  wife  contracted  before  marriage.  (  Wiiherspoon  v.  Dvhose, 
1  BaUefifs  Eq.  R.  167.)  The  choses  in  action,  however,  belonging 
to  the  wife  at  the  time  of  the  marriage,  and  not  reduced  to  the  pos- 
session of  the  husband  during  her  life,  may  be  reached  for  the 
payment  of  her  debts,  which  were  contracted  dum  sola.  {Day  v. 
Messick,  1  Houst.  R.  328.) 

In  an  action  to  recover  for  the  wife's  debt  at  the  time  of  her 
marriage,  husband  and  wife  must  be  joined  ajs  parties,  and  the 
declaration  or  complaint  should  contain  the  necessary  averments  ta 
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show  the  hnsband  liable.  {Angd  v.  Fdtoriy  8  Johns.  R.  149.  Oage 
T.  Reedy  15  ib.  403.  Edwa/rda  v.  DamSy  16  iJ.  281.  Morse  v. 
Jglwf,  13  »r<mrf.  ^.  271,  273.  The  People  v.  tWwfa  Common 
Pleasy  21  i5.  20.  Jform  v.  Norfolk^  1  Tawn^.  5.  212.  Robin- 
eon  V.  Hwrdyy  1  jT^J.  -ff.  281.  i)7n^  v.  Thorny  1  AUeyrUe  R.  72. 
Mitchsen  v.  Heusony  7  T<9r»i  5.  348.  Frands  v.  TFAife,  39  -fin^. 
£7.  Z.  jS.  626.)  And  in  one  case,  it  was  held,  that  a  judgment 
against  the  husband  alone  for  such  a  cause  would  be  reversed  on 
error.  {Oray  v.  ThackeVy  4  Ala.  R.  136.)  If  the  wife  dies  after 
the  commencement  of  tlie  action,  and  before  judgment,  the  authori- 
ties show  that  the  action  abates.  (  Williams  v.  Kenty  15  Wend.  R. 
360.)  But,  npon  the  trial  of  such  an  action  against  husband  and 
wife,  presumptive  evidence  of  the  marriage  is  sufficient.  {Tracey 
V.  McArltony  7  Dowl.  R.  533.    Dacey  v.  McCarteVy  3  Jv/r.  124.) 

On  the  espousal  of  a  damsel,  the  husband  takes  her  own  onerey 
and  assumes  all  the  liabilities  to  which  she  is  subject  at  die  time  of 
the  marriage,  including  her  debts,  breaches  of  trust,  trespasses, 
slanders  and  libels.  {Palmer  v.  Wakefiddy  43  Eng.  Ch.  R.  227, 
233.  Hank  v.  Ha/rmmiy  6  Bin.  R.  43.)  The  husband  is  liable  for 
a  devastavit  committed  by  his  wife  dum  solay  and  he  must  answer 
for  such  assevd  as  may  have  come  into  her  hands  as  the  personal 
representative  of  a  deceased  person,  and  were  wasted  by  her  pre- 
vious to  the  coverture.  {Adair  v.  ShaWy  1  Sch.  <&  Lef.  R.  262, 
^67.  In  re  McWiWiamSy  Ib.  172.  CarroU  v.  CannoUy  2  J.  J. 
Marsh.  R.  199.  Phillips  v.  Richardsony  4  ib.  215.  Graves  v. 
Downey y  3  Mon.  R.  355.  Chaplm,  v.  SvmmonSy  7  ih.  339.  Moore 
V.  Hendersony  4  Dessau.  R.  459.  Knox  v.  Pickety  Ib.  92.  Cfraiz 
Y.  PhiUipSy  1  Penn.  R.  333.)  On  the  same  principle,  the  husband 
is  liable  for  the  acts  of  his  wife  before  coverture  as  executrix  de  son 
tort.  {Hubble  v.  Fogertiey  3  Rich.  R.  413.)  But  in  all  these  cases 
the  husband  must  be  prosecuted  during  coverture.  {Maffit  v,  Cowr 
m^yiMJoedlthy  5  Penn.  R.  357.  EUiot  v.  Lewisy  3  Edw.  Ch.  R.  40, 
45.)  However,  if  judgment  be  recovered  against  husband  and  wife 
in  such  a  case,  and  the  wife  die  before  execution  issues,  it  may  be 
enforced  against  the  husband  after  her  death.  {Eyre  v.  Cowardy  1 
Sid.  R.  337.) 

§  218.  Although  the  husband  is  not  answerable  as  such  after  the 
death  of  his  wife,  for  her  debts  contracted  dwm  solay  in  considera- 
tion of  any  personal  property  he  has  received  with  her,  nevertheless, 
if  property  belonging  to  the  wife  vests  in  him,  not  in  his  marital 
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right,  bnt  as  administrator  of  his  wife,  he  is  liable  to  the  extent 
of  her  assets ;  for  since  he  cannot  recover  her  property  outstanding 
at  her  death,  except  as  her  administrator,  sach  property  will,  as  in 
ordinary  cases,  be  assets  to  pay  her  debts.  And  in  these  cases,  the 
court  will  decree  payment  to  the  extent  of  what  the  husband  has 
received  since  his  wife's  death  as  her  administrator,  and  for  that 
only.  {Heard  v.  Stamford^  3  P.  Wms,  R.  409.  Ad<wr  v.  ShoADy 
1  Sch.  cfe  Lef.  R.  263.  Jcmes  v.  WoLhip^  6  Sneed^9  R.  135.)  If 
the  husband  make  a  settlement  on  the  wife  in  consideration  of  her 
fortune  expressly  secured  to  him,  he  would  not  be  required  to 
answer  for  her  debts  dimi  sola  from  such  fortune,  nor  would  he  be 
liable  for  such  debts  unless  prosecuted  during  coverture.  {Mitford 
V.  Mitfordy  9  Ves.  R.  87.)  But  the  bankruptcy  of  the  husband 
and  his  discharge,  will  not  bar  the  wife's  creditors  dam  sola  from 
enforcing  payment  against  the  property  of  the  wife,  or  against 
any  of  her  property  which  has  been  fraudulently  conveyed  away. 
{Siamlm  v.  Bridge^  24  Maine  R.  145.)  The  bankruptcy  of  the 
husband  extinguishes  his  liability  for  his  wife's  debt  dum  scHa^  but 
his  discharge  revives  the  debt  against  the  wife  if  she  survives  her 
husband.  (  Yanderhivyden  v.  MaUory^  1  N.  Y.  R.  452.  But  mde 
Lockwood  V.  Salter^  27  Eng.  C.  Z.  R,  82.  MUes  v.  WiUiamSy  1 
P,  Wms.  R.  249.)  And  it  may  be  afilrmed  that  upon  the  death  of 
the  husband  his  liability  is  gone  for  the  debts  of  his  wife  before 
coverture,  and  no  liability  is  left  upon  his  representatives ;  but  if 
the  wife  survive  her  husband,  her  sole  liability  revives,  and  she  may 
be  prosecuted  for  the  debt.  (  Woodman  v.  Gamp^  1  Camp.  R.  189. 
Va/nderhuyden  v.  MaUory,  1  iT.  Y.  R.  452, 465.)  Upon  the  death 
of  the  wife,  the  husband,  at  common  law,  is  entitled  to  administer 
upon  her  estate,  and  is  not  accountable  to  her  heirs  or  next  of  kin, 
for  the  assets  which  come  into  his  hands.  Such  assets  belong  abso- 
lutely to  the  husband,  after  the  payment  of  her  debts.  {Clay  v. 
Irvifiy  4  Watts  dk  Serg.  R  232.  Whitaker  v.  WAitakery  6  Johi^s.  R. 
112.  Shumway  v.  Cooper^  16  Barb,  R.  556.  Ransom  v.  Nichols^ 
22  N.  Y.  R.  110.  Barnes  v.  Underwood^  47  ib.  351,  355.  Ryder 
V.  Hvlsey  24  ib.  372.  VaUam.ce  v.  Bauschy  17  H(yio.  Pr.  R.  243. 
WaU  V.  WaUy  3  Ves.  R.  244.) 

§  219.  If  a  judgment  be  recovered  against  the  wife  previously  to 
her  nuurriage,  for  her  debt  while  single,  and  she  die  before  the  exe- 
cution is  sued  out,  the  husband  will  be  discharged  from  the  demand. 
But  if  the  demand  be  sued  after  marriage,  and  a  judgment  is  recov- 
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ered  against  both  hufiband  and  wife^  and  the  wife  dies  before 
execution,  the  hnsband  will  continue  charged  for  the  demand ; 
becauae  by  the  judgment  the  nature  of  the  debt  was  altered,  and 
from  that  time  it  became  his  own  debt.  {G* Brian  v.  Rarrij  3  Mod. 
Ji.  186.  £Jyre  v.  Cowardy  1  Sid.  R.  337.  TreS>a/n  v.  LawrencSy  2 
I^d.  Raym.  R.  1050.)  And  for  the  same  reason,  if  judgment  be 
recovered  against  the  wife  while  sole,  and  a  Bcire-fcuMs  be  brought 
mpon  the  judgment  after  the  marriage  against  both  husband  and  wife, 
and  a  judgment  be  obtained  on  the  9(Are'faoiaSy  the  husband  will 
not  be  disohai^ged  after  the  wife's  death.  This  is,  manifestly,  the 
doctrine  as  laid  down  in  an  early  English  case,  though  differently 
understood  by  Mr.  Bright,  as  stated  in  his  treatise  on  the  Rights  of 
Husband  and  Wife.  {O'Briom  v.  Ram,  3  Mod.  R.  186.  2  Brigkfe 
Htts,  and  Wife^  3.)  But  the  husband  is  liable  if  the  demand  is  put 
into  judgment  during  coverture,  though  not  collected  until  after  the 
death  of  the  wife ;  and  as  a  acire-fadas  is  treated  as  a  new  action, 
and  in  cases  where  other  parties  than  those  named  in  the  origin^ 
judgment  became  interested  in  the  execution  of  the  judgment,  as 
by  marriage,  the  Bdre-facias  is*  resorted  to,  to  make  the  new  person 
a  party  to  the  judgment,  the  husband  will  become  bound  by  the 
judgment  originally  entered  against  the  wife.  It  is  very  clear, 
therefore,  that  the  judgment  entered  against  the  husband  and  wife 
upon  scire^facias  brought  upon  the  judgment  against  the  wife  while 
sole,  will  bind  the  husband,  though  no  execution  issue  until  after 
the  death  of  the  wife,  and  the  husband  will  still  continue  to  be 
charged.  Ro,  also,  a  judgment  recovered  against  the  husband  for 
the  debt  of  his  wife  dum  sola^  may  be  enforced  against  his  estate 
after  his  death,  and  a  aovre-famas  may  issue  against  his  executor. 
{Burton  v.  Burton,  5  Harring,  R.  441.) 

§  220.  The  statutes  of  several  of  the  states  have  changed  the 
liability  of  the  husband  with  respect  to  the  debts  of  his  wife  exist- 
ing at  the  period  of  the  marriage.  Thus,  in  the  State  of  New 
York,  it  is  provided  by  statute  that  an  action  may  be  maintained 
against  the  husband  and  wife,  jointly,  for  any  debt  of  the  wife  con- 
tracted before  marriage,  but  the  execution  on  any  judgment  in 
such  action  can  only  issue  against,  and  such  judgment  will  only 
bind,  the  separate  estate  and  property  of  the  wife;  except  that 
when  the  husband  acquires  the  separate  property  of  his  wife,  or 
any  portion  thereof,  by  any  ante-nuptial  contract,  or  otherwise,  he 
is  made  liable  for  the  debts  of  his  wife  contracted  before  marria^ 
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to  the  extent  only  of  the  property  bo  acquired.  {Laws  of  1863,  cfL 
576.  4  SkU.  at  Largey  514,  515.)  Under  this  provision  of  the 
statute,  the  superior  court  of  the  city  of  Kew  York  decided,  that 
a  judgment  should  be  ordered  against  the  husband  and  Mnfe  for  the 
wife's  debt  before  marriage,  but  that  the  exeeiUiofi  should  go  against 
'^  the  separate  estate  and  property  of  the  wife  only ; "  notwithstand- 
ing the  marriage  of  the  parties  occurred  before  the  passage  of  the 
act.  {Foots  V.  MorriSy  12  N.  Y,  Leg.  Obs.  61.)  This,  however,  is 
clearly  an  erroneous  view  of  the  statute,  and  was  disapproved  in  a 
later  case  in  the  same  court.  (  Vide  Voorhies  v.  Anthon^  5  Duen^B 
jS.  188, 193.)  At  the  time  the  act  became  a  law,  the  creditor  had 
a  vested  right  of  action  against  the  husband  for  the  ante-nuptial 
debt  of  his  wife,  and  it  was  not  competent  for  the  legislature  to 
take  it  away.  But  the  matter  is  not  of  much  practical  moment  at 
the  present  time,  for  the  reason  that  in  most  cases  the  demands 
against  husbands  who  became  liable  before  the  passage  of  the  act 
of  1858  have  become  barred  by  the  statute  of  limitations. 

In  Vermont,  the  common  law  rule  seems  to  be  applied,  and  it 
has  been  held,  that,  for  an  ante-nuptial  debt  of  the  wife  the  hus- 
band's liability  is  joint,  and  terminates  with  the  life  of  the  wife, 
unless  enforced  during  coverture  by  recovery  of  a  judgment  in  a 
joint  action.    {Cde  v,  SkwrO^^  41  Yt.  R.  311.) 

In  the  State  of  Maine,  the  property  of  the  husband  cannot  be 
taken  in  execution  upon  a  debt  contracted  by  his  wife  before  mar^ 
riage,  but  the  property  of  the  ¥rif e  is  alone  liable  for  such  debts. 
{Laws  of  1852,  ch.  291.    R,  S.  1857,  tit.  5,  oh.  61,  §  4.) 

In  the  State  of  Massachusetts,  it  is  expressly  provided  by  statute, 
that  the  property  of  the  wife  is  alone  liable  for  her  ante-nuptial 
debts.  {Lmo8  of  1855,  ch.  304.  Gen.  Stoit.  1860,  ch.  108,  §  8.) 
The  law  is  the  same  in  Pennsylvania.  [Pv/rdon^a  Dig.  of  1861, 
pp.  669,  670,  §  14.    LeFevre  v.  Witmer,  10  Perm.  R.  505.) 

In  the  State  of  New  Hampshire,  it  is  provided  by  statute,  that 
in  case  the  wife  dies  intestate,  the  husband  shall  take  all  of  her 
personal  property  subject  to  her  debts,  contracted  both  before  and 
after  marriage.    {Comp,  Lanjos^  tit.  18,  ch.  159,  §  17.) 

In  the  State  of  Connecticut,  ^the  husband  is  not  liable  for  the 
ante-nuptial  debts  of  his  wife.    {Om.  Stat.  1866,  tit.  13,  ch.  2,  §  31.) 

In  Florida,  the  property  of  the  wife  alone  is  liable  for  her  debts 
oontraeted  before  marriage,  or  for  any  ante-nuptial  obligation, 
(Thompson's  Dig.  2  div.  tit.  5,  ch.  1,  §  2.)    And  the  same  is  the  law 
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in  Alabama.  {Code  of  1876,  §  2704.)  A  husband  who  is  execntor 
nnder  the  will  of  his  deceased  wife  in  Alabama,  is  held  not  entitled, 
on  a  settlement  of  his  accounts,  to  a  credit  for  sums  paid  by  him 
during  coverture  on  ante-nuptial  debts  of  his  wife,  unless  shown 
to  have  been  made  at  her  request ;  but  it  was  declared,  that  pay- 
ments made  by  him  after  he  became  executor,  of  debts  due  by  the 
wife,  are  a  proper  charge  against  the  estate  in  his  hands.  {Martin 
V.  Foster's  Ex'r,  38  Ala.  H.  688.) 

In  Georgia,  the  husband  is  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  only  to  the  amount  of  property  received 
through  her.  {Laws  of  1856,  p.  229.)  And  it  has  been  held  that 
the  act  does  not  further  interfere  with  the  common  law  rule  of  lia- 
bility, and  if  the  debt  is  not  reduced  to  judgment  against  the  hus- 
band during  coverture,  he  is  not  liable  even  to  the  extent  of  the 
property  received  through  her.    {Bryan  v.  DootitUe^  38  6a,  R,  256.) 

In  Mississippi,  the  wife  alone  is  liable  for  her  ante-nuptial  debts. 
{R.  S.  of  1857,  ch.  40,  art.  26.  Davis  v.  Wilkinson,  48  Miss.  R. 
586.     Cameron  v.  Oramthjam,  45  iib.  88.) 

In  the  State  of  Arkansas,  the  common  law  rule  in  respect  to  the 
liability  of  the  husband  for  the  ante-nuptial  debts  of  his  wife  is  in 
full  force.  And  it  has  been  held  that  the  rule  is  not  affected  by 
any  contract  between  the  husband  and  wife  before  coverture,  so  far 
as  the  rights  of  third  parties  are  concerned.  {Harrison  v.  Trader^ 
27  Ark.  R.  288.) 

In^the  State  of  Kentucky,  the  separate  estate  of  the  wife  is  alone 
liable  for  her  ante-nuptial  debts  and  obligations,  except  that  the 
husband  may  be  made  liable  for  such  debts  to  the  extent  only  of 
the  personal  property  which  he  may  receive  through  her.  {6en. 
/Sto^.  ^1877,  618-522.) 

In  the  State  of  Indiana,  the  husband  is  liable  for  the  debts  and 
obligations  of  his  wife  contracted  before  marriage,  only  to  the  extent 
of  the  wife's  property,  and  this  liability  continues  after  the  wife's 
death.    (2  R.  S.  1862,  ch.  77,  §§  1,  2.) 

In  the  State  of  Ohio,  the  common  law  rule  as  to  the  liability  of 
the  husband  for  the  ante-nuptial  debts  of  the  wife  is  in  full  force. 
{Alexander  v.  Morgan,  31  Ohio  St.  R.  546.)  But  in  Illinois  there 
is  a  statute  for  the  protection  of  married  woman,  in  which  it  pro- 
vides that  neither  husband  or  wife  is  liable  for  the  debts  of  the 
other  before  marriage.  {R,  S.  577.)  As  the  law  stood  in  1869,  it 
was  held  that  the  act  did  not  exempt  the  husband  from  his  common 
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law  liability  for  the  debts  of  the  wife  contracted  before  coverture, 
although  the  marriage  occurred  after  the  paBsage  of  the  act.  {Gon- 
nor  V.  Berry,  46  lU.  R.  370.) 

In  Missouri,  the  property  of  the  husband  which  he  owned  before 
marriage,  or  came  to  him  afterward  by  descent,  gift,  grant  or 
devise,  and  the  use  and  profits  of  the  same,  are  exempt  from  liability 
for  the  ante-nuptial  debts  of  his  wife ;  but  the  personal  property  of 
the  wife  is  liable  for  such  debts.  (Laws  of  1874,  p.  61.  Laws  of 
1849,jRp.  67,  68.) 

In  Nevada,  the  separate  property  of  the  husband  is  not  liable  for 
the  ante-nuptial  debts  of  his  wife,  although  the  property  of  the  wife 
is  not  exempt  therefrom.  {Laws  of  1864,  oh,  76.)  And  the  laws 
of  California  upon  the  subject  are  similar.  {Comp.  L,  oh.  147. 
And  vide  Bostie  v.  Love^  16  Col.  R.  69.) 

Probably  other  states  regulate  the  obligations  of  husband  and 
wife  in  respect  to  the  ante-nuptial  debts  of  the  wife  by  statute,  but 
where  no  statutes  exist  upon  the  subject,  the  husband  is  not  relieved 
from  his  liability  for  such  debts.  (  Vide  Plaimsr  v.  Patching  19 
Wis,  R.  333.) 

§  221.  Another  well  settled  rule  of  the  common  law  is,  that  the  hus- 
band is  bound  to  supply  his  wife  with  necessaries  according  to  his  and 
her  condition  in  life,  so  long  as  the  marital  relation  exists ;  provided 
always,  that  the  wife  remains  guiltless  of  any  act  which  shall  forfeit 
her  claim  upon  her  husband  for  maintenance  and  support.  And  if 
the  husband  neglect  to  perform  this  duty,  necessaries  may  be  fur- 
nished to  the  wife  by  others,  and  he  can  be  made  to  pay  for  them. 
{Seaton  v.  Benedict,  15  JEhg.  O.  L.  R.  355.  OromweU  v.  Beryor 
min,  41  Barb.  R.  558.  Offden  v.  Prentice,  33  ib.  160.  Johnston 
v.  AUen,  39  How.  Pr.  R.  506.  Titlbets  v.  Hapgood,  34  N.  H.  R. 
420.)  The  infancy  of  the  husband  is  no  defense  to  a  claim  for  nec- 
essaries furnished  his  wife,  as  a  minor  is  liable  for  necessaries  the 
same  as  an  adult.  {(Jontme  v.  PhiUips,  5  Harr.  R.  428.  Cole  v. 
Seeley,  25  Vt.  R.  220.) 

So  long  as  the  parties  cohabit  as  husband  and  wife,  the  husband 
is  bound  to  provide  necessaries  for  his  wife,  and  cohabitation  is  evi- 
dence of  the  husbands  assent  to  his  wife's  purchases  of  necessary 
articles,  and  renders  him  liable,  even  though  they  were  never  legally 
married  and  the  relation  of  husband  and  wife  was  only  de  facto. 
{Johnston  V.  AUen,  3  Dahfs  R.  43.  Mhrmgton  v.  Parrott, 
1  Salh.  R.  118.    Watsm  v.  TralJcdd,  2  Esp.  R.  627.     RoUnsonv. 


S)69  LAW  OF  OOVJBBTUMJB, 

JVahojiy  1  Camp.  B,  245.  M\mro  ▼.  De  Chcmumt^  4  ib.  215. 
Blades  v.  J^r^,  17  JSn^.  G>  X.  ^.  351.)  So  when  a  mim  already 
married,  cohabits  with  a  second  woman  as  his  wife,  he  is  liable  for 
necessaries  furnished  to  the  ostensible  second  wife,  although,  if  it 
be  shown  that  the  person  who  sold  the  goods  knew  of  the  first  mar- 
riage, and  that  the  wife  was  still  living,  he  would  be  barred  of  his 
action.  {Mobinson  v.  Nahon^  1  Camp.  Jt.  245.)  But  if  it  appears 
that  the  husband  has  actually  dissented  to  ordinary  purchases  made 
by  his  wife,  or  has  given  notice  not  to  sell  to  his  wife,  the  pre- 
sumption of  assent  is  rebutted,  and  ha  is  not  liable  unless  it  be 
shown  that  the  purchase  was  absolutely  necessary  for  the  wife's  com- 
fort, or  that  it  was  subsequently  recognized  by  the  husband  aa  a 
proper  transaction.  {JEthrmgton  v.  PaarroUy  1  Salk.  H.  118. 
Theriott  v.  BangioU^  9  Boew.  JR.  578.  Kdler  v.  PhiUijpSj  39 
iV^.  r.  B.  351,  355.  Wboctward  v.  Barnes,  43  Vt.  H  330.  Burr 
V,  Armstrong,  56  Mo.  R.  577.)  The  power  of  the  wife  to  bind  her 
husband  on  contract,  is  based  upon  the  ground  of  agency,  for  she 
has  no  inherent  power,  as  wife,  to  make  a  contract,  even  for  neces- 
saries, binding  upon  her  husband.  So  that  in  all  cases,  it  must  be 
made  to  appear  that  the  contract  was  made  wi'di  his  assent,  express 
or  implied,  or  that  it  was  for  necessaries  which  he  n^lected  to  sup- 
ply, or  that  the  contract  was  subsequently  adopted  by  him,  or  he 
cannot  be  made  liable.  {Benjamin  v.  Benjamin,  15  Conn.  R.  347. 
I/me  V.  Ironmonger,  13  Mees,  <&  WeLs.  R.  368.  Freestone  v. 
Butcher,  38  Eng.  C.  L.  R.  269.  Monroe  County  v.  Budlong,  51 
Barb:  R.  493.  Vide  Oilman  v.  Andrus,  28  Vt.  R.  241.)  In  an 
action  brought  against  the  husband  to  recover  for  necessaries  fmv 
nished  to  his  wife,  he  may  show  in  hie  defense,  that  he  supplied 
her  himself,  or  that  he  gave  her  ready  money  to  make  the  pur- 
chases, and  that  the  party  who  furnished  them  was  aware  of  the 
fact.  {Manly  v.  Soott,  1  Sid.  R.  109.  HbU  v.  Bri&n,  6  Mg.  C 
L.  R.  418.  And  vide  JoUy  v.  Reese,  15  Q.  B.  R.  N.  S.  628.) 
A  husband  who  is  able  and  willing  to  supply  hig  wife  with  neces- 
saries, and  who  has  forbidden  her  to  i^edge  his  credit,  cannot  be 
made  liable  for  necessaries  bought  by  her ;  and  a  tradesman,  with- 
out notice  of  the  husband's  prohibition  and  without  having  had 
previous  dealings  with  the  wife  with  the  husband's  assent,  cannot 
maintain  an  action  against  him  for  the  price  of  articles  of  female 
attire  suitable  to  her  station  in  life,  and  supplied  to  her  upon  his 
credit  but  without  liis  knowledge  or  assent.    {DAenham  v.  MeUor, 
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Z.  R.  52  B.  D.  39^  noted  in  22Alh.  Z.  J.  487.  S.  0.  43  Z.  T.JR. 
jy.  S.  673.)  But  a  hoBband  may  be  made  liable  to  a  tradesman  for 
necessaries  supplied  to  the  wife,  altlioagh  the  tradesman  took  no 
pains  to  learn  the  husband's  eircumstances  or  the  wife's  necessities^ 
and  although  he  at  the  same  time  supplied  her  with  articles  not 
necessaries ;  although  it  is  incumbent  upon  him  to  show  facts  which 
create  the  husband's  liability.  {JEaTnes  v;  SwitzeVj  101  Mass.  JS,  78^ 
80.)  The  duties  of  the  wife,  while  cohabiting  with  her  husband, 
forms  the  consideration  of  his  liability  for  her  necessaries.  And  a 
husband  who  is  ready,  able  and  willing  to  support  his  wife,  and 
gives  her  no  just  cause  or  occasion  to  leave  him,  cannot  be  compelled 
to  pay  for  necessaries  furnished  by  others.  His  liability  rests 
entirely  upon  the  ground  of  his  neglect  or  default,  and  while  he  is 
guilty  of  no  cruelty  toward  his  wife,  and  is  willing  to  provide  her 
a  home,  and  all  necessaries  there,  he  is  not  bound  to  furnish  them 
elsewhere.  {MoCutcken  v.  McGahay,  11  Johns.  H.  281.  Board 
of  Supervisors  of  Monroe  County ^  v.  Budlongy  61  Barb.  R.  494, 
516.    Bevier  v.  GdUoviay^  71  lU.  B.  517.    Vide  Orahcmi  v.  Coxt/pSy 

9  R.  I.  R.  478.) 

§  222.  While  cohabitation  is  potent  evidence  of  authority  on  the 
part  of  the  wife  to  purchase  necessaries,  it  is  no  evidence  of  authority 
to  purchase  other  articles  not  suitable  to  the  husband's  estate  and 
degree,  or  the  station  which  he  permits  his  wife  to  assume ;  and  for 
the  latter  articles,  without  even  other  evidence  of  the  husband's 
assent,  than  mere  cohabitation,  no  action  can  be  maintained. 
{Morton  v.  Withins^  SMnner^s  R.  349.    Montagv^  v.  Benedioty 

10  Eng.  G,  Z.  R.  205 ;  Montague  v.  JEspinasse^  11  ib.  416,  464. 
Sjpreadbury  v.  Chapman,  34  ih.  434.  Atkins  v.  Carwoody  32 
Hb.  21.  Morgan  v.  Chetmood,  4  F.  c6.  F.  R.  461.  Reneaiix 
y.  Teakley  8  Exch.  R,  680.)  Slight  circumstances,  however, 
have  been  held  sufficient  in  some  cases  to  charge  the  husband 
for  articles  not  strictly  suitable  to  his  wife's  i*eal  degree ;  as,  if  he 
knowingly  permit  her  to  assume  an  appearance  beyond  that  degree. 
( Waiihman  v.  Wakefield^  1  Camp.  R.  120.)  And  in  another  case, 
it  was  held,  that  the  husband  was  liable  to  pay  for  articles  not 
strictly  necessaries,  because  he  knew  his  wife  had  them  and  saw  her 
wear  them,  without  expressing  any  disapprobation.  {Ogden  v. 
Prenticey  33  Bar^.  R.  160,  164.)  If  the  articles  go  to  the  use  of 
the  husband,  the  law  presumes  the  wife  to  be  his  agent,  and  holds 
him  liable  to  nay  for  them,  although  they  were  originally  purchased 

46 
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by  the  wife  without  his  knowledge  or  assent.  (  WilUams  v.  Cowwrij 
1  OrcmCs  Cases,  21.  8,  C.  2  Phil.  R.  70.  S.  C.  6  Am.  Z.  Reg. 
316.  PUmmer  v.  Sells,  3  iT^.  cfe  J/an.  R.  422.  /&  CI  28  £kg. 
C.  L.  R.  404.  McOearge  v.  ^oti,  7  /Sfaotf**  R.  112.  Sterling  v. 
Po^,  2  /Sm^A.  -ff.  773.) 

§  228.  If  the  original  credit  is  given  to  the  wife,  although 
cohabitation  continues,  the  frader  cannot  recover  for  the  articles 
sold,  whether  they  were  necessaries  or  not.  {BenUey  v.  Griffmy 
1  Eng.  C.  Z.  R.  131.  Metcalfe  v.  Shaw,  3  Camp.  R.  22.  Moses 
V.  Forgartie,  2  EUPs  Eg.  R.  335.  Sweet  v.  Penrice,  24  Jliiss.  R. 
416.  /Smi^A  V.  SiUinum,  11  J7(wc.  Pr.  P.  368.  Hm  v.  Goodrich, 
46  -ZV^.  -ST.  P.  41.)  The  husband  is  required  by  law  to  furnish 
medical  attendance  for  his  wife  in  case  of  her  sickness ;  but  if  a 
physician  render  his  services  to  the  wife  at  her  request,  and  upon 
her  credit,  the  husband  is  not  liable  for  such  services.  {Carter  v. 
Baward,  39  Vt.  R.  106.  S.  C.  6  Am.  L.  Reg.  N.  S.  411.  And 
vide  Bemer  v.  Odlloway,  71  lU.  R.  517.)  If  the  parties  were  so 
situated  that  the  husband  was  bound  to  furnish  his  wife  with  neces- 
saries, then  he  would  be  liable  for  the  medical  attendance  rendered 
upon  his  credit,  and  not  upon  the  credit  of  his  wife.  {Day  v. 
Bv/mham,  36  Vt  R.  37.  Spaun  v.  Mercer,  8  Ji^eb.  R.  357.  Black 
V.  Bryan,  18  Texas  R.  453.)  It  is  immaterial  what  the  transaction 
may  be,  if  the  credit  was  given  to  the  wife,  and  not  to  the  hus- 
band, the  husband  cannot  be  called  upon  to  pay.  {Stammers  v. 
McComi,  2  Wend.  R.  454.  Bill  v.  Goodrich,  6  Am.  L.  Reg.N  S. 
250.  Catron  v.  Warren,  1  Cold.  R.  358.  Weisier  v.  Lowenthal, 
31  Md.  R.  413.)  If  the  articles  are  furnished  the  wife  without  the 
consent  of  the  husband,  pay  for  them  cannot  be  recovered  against 
the  husband  without  averring  and  proving  the  special  circumstances 
making  him  liable.  A  complaint  in  such  an  action,  which  merely 
alleged  that  the  plaintiff  furnished  necessaries  to  the  wife  at  her 
request,  and  that  their  value  "  thereupon  became  due  "  from  defend- 
ant to  plaintiff,  without  stating  the  special  facts  which  made  him 
liable,  was  held  insufficient  on  demurrer  ore  tenus  at  the  trial. 
{Brown  v.  Worden,  39  Wis.  R.  432.  And  vide  SchvRhofer  v. 
Metzger,  7  Rob.  R.  576.)  A  husband  has  been  held  not  liable  for 
the  rent  of  a  pew  in  a  church,  hired  and  occupied  by  his  wife 
without  his  assent.  {St.  John^s  Parish  v.  Bronson,  40  Conn. 
R.  75.)  And  a  husband  has  been  held  not  liable  for  the  price  of 
a  hat  purchased  by  his  wife  from  a  milliner,  intended  as  a  present 


LIABILITY  OF  THE  HUSBAND.  863 

to  a  friend,  which  Bhe  refused  to  take,  and  it  appeared  the  wife 
was  fully  supplied  with  hats.  {Suiter  v.  Muatiny  50  Ga.  H.  242.) 
It  has  been  a  much  mooted  question  whether  an  action  will  lie 
against  a  husband  for  a  lawyer's  fees  in  prosecuting  or  defending  an 
action  for  divorce  upon  the  retainer  of  the  wife.  The  authorities 
are  not  entirely  harmonious  upon  the  subject,  though,  perhaps,  the 
weight  of  authority  is  against  the  proposition.  The  supreme  court 
of  Illinois  has  expressly  declared,  that  solicitor's  fees  rendered  in 
the  prosecution  or  defense  of  an  action  for  divorce,  are  not  neces- 
saries. {Dow  V.  Eyster^  79  lU.  R.  254.)  And  the  supreme  court 
of  New  Hampshire  has  made  a  similar  decision,  holding  that  a 
husband  is  not  liable  to  an  attorney  for  professional  services  rendered 
his  wife  in  defending  a  libel  for  divorce  by  the  husband  against  her  on 
the  ground  of  adultery,  even  though  such  defense  may  prove  suc- 
cessful. {Ray  V.  Raden^  60  N,  H.  R.  82.  Morrison  v.  Holty  42  ib. 
478.)  So,  also,  the  highest  courts  of  Massachusetts,  Yermont,  Con- 
necticut and  Kentucky  have  held,  that  the  husband,  at  common  law, 
is  not  responsible  for  counsel  fees  incurred  by  the  wife  in  prosecuting 
an  action  for  a  divorce.  {Cojffm  v.  Dv/nhcmi^  8  Cvsk.  R,  404.  Shelton 
V.  Pendletonj  18  Conn.  R.  417,  Wing  v.  Hurlhert^  15  Yt  R.  607. 
WHMams  v.  Monroe^  18  B.  lion.  R.  514.)  And  the  supreine  court 
of  New  York  has  made  a  similar  decision.  {Phillips  v.  Sim/mons^  20 
Mow.  Pr.  R.  342.  S.  C.  11  Abb.  Pr.  R.  287.)  The  supreme  court 
of  Alabama  has  held,  that  an  allowance  for  a  wife's  counsel  fees,  in 
such  a  case,  cannot  be  made  after  the  husband's  death.  {Pearson 
V.  Da/rrmgton^  32  Ala.  R.  227.)  On  the  contrary,  the  supreme 
court  of  the  State  of  Iowa  has  decided,  that  an  attorney  may  main- 
tain an  action  against  the  husband  for  legal  services  rendered  the 
wife  in  a  proceeding  against  her  fbr  divorce  on  the  ground  of  adul- 
tery, declaring  that  expenses  incurred  in  defending  her  good  name, 
are  "  necessaries."  {Porter  v.  BriggSj  38  Iowa  R.  166.)  And  the 
same  doctrine  has  been  laid  down  in  England.  {Ex  parte  Moore^  1 
De  Oex^s  R.  173.)  As  a  general  rule,  the  husband  is  required  to 
advance  to  the  wife  in  actions  for  a  divorce,  such  sums  of  money  as 
may  be  regarded  reasonable,  to  enable  her  to  prosecute  or  defend 
the  action ;  but  this  is  done  by  an  order  in  the  suit,  while  the  pro- 
ceedings are  pending,  and  in  the  meantime  the  husband  may  be 
liable  for  necessaries  furnished  the  wife.  {Pierce  v.  Pierce^  9 
HurHs  R.  50.)  In  one  case  in  the  State  of  Georgia,  an  attempt  was 
made  to  recover  of  the  husband  his  wife's  counsel  fees,  by  a  suit, 
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while  a  libel  for  a  divorce  in  her  favor  waB  in  proceee,  and  the 
supreme  court  held,  that  the  action  could  not  be  maintained,  and 
declared  that  such  a  claim  was  incident  to  the  wife's  right  to  tem- 
porary alimony,  and  was  cognizable  by  the  judge  of  the  court  in 
which  the  action  was  pending.  {Olevm*  v.  Billy  50  Qcu  R.  94.) 
And  in  Kentucky,  they  have  a  statute  which  makes  iJie  husband 
liable  for  the  attorney's  fee  in  a  suit  for  alimony  and  divorce,  unless 
the  wife  is  in  fault.  (  Vide  Thomas  v.  ThxyinaSy  7  B'usKa  R.  665.) 
Wher^  an  action  is  brought  by  the  wife  against  the  husband  for  any 
cause  other  than  for  a  divorce,  she  can  have  no  legal  claim  for  costs 
and  expenses  in  the  action  as  necessaries.  {Smith  v.  Dams,  45  If. 
S.  B.  566.)  But  the  contrary  doctrine  was  laid  down  by  the 
supreme  court  of  the  State  of  Wisconsin,  in  a  late  ease,  wherein  it 
was  held,  that  the  husband  was  liable  for  the  reasonable  fee  of 
attorneys  employed  by  the  wife  to  defend  her  against  a  prosecution 
instituted  by  her  husband  to  compel  her  to  find  sureties  to  keep  the 
peace,  on  the  ground  that  such  legal  services  were  necessaries. 
(  Warner  v.  Rywa^  28  Wis.  R.  571.  And  vide  Helps  v.  Clayton^ 
17  C.  B.  R.  N.  S.  553.)  And  in  Kentucky,  where  the  wife,  in  the 
absence  of  her  husband,  employed  counsel  to  protect  his  property 
in  a  legal  proceeding,  it  was  held  that  he  was  liable  to  such  counsel 
for  his  fees,  whether  the  wife  was  expressly  authorized  to  employ 
him  or  not.  {Buford  v.  Speedy  11  BusKs  R.  338.)  The  husband 
is  not  liable,  at  law,  for  money  borrowed  by  his  wife,  even  though 
it  be  applied  to  the  purchase  of  necessaries.  (  Vide  JEarle  v.  PeaUy 
1  SdLk.  jB.  387.  Ethervngton  v.  PcMrrott^  Ih.  118.  Anofiymotcs^  2 
Show.  R.  283, 290.  St<me  v.  McNair^  2  Er^.  C.  L.  R.  166.  Steomr 
son  V.  Rardy^  3  WiZs.  R.  388.  Walker  v.  Simpson^  7  Watts  c6 
Serg.  R.  83.)  In  equity,  however,  when  the  wife  borrows  money 
without  the  express  authority  of  her  husband,  and  actually  expends 
it  in  the  purchase  of  necessaries,  the  lender  of  the  money  will  be 
allowed  to  stand  in  the  place  of  the  tradesman,  and  have  satisfaction 
as  far  as  the  tradesman  could  had  he  been  plaintiff.  {Harris  v. 
Lesy  1  P.  Wme.  R.  482.  Walker  v.  Simpson,  7  Watis  <&  Serg.  R. 
83.)  But  in  no  case  can  the  husband  be  made  liable  upon  the  con- 
tract of  the  wife  which  is  illegaL  {Fowler  v.  Dyndey^  2  Stra. 
R.  1122.) 

It  has  been  held,  that  the  husband's  estate  cannot  be  made 
responsible  for  necessaries  supplied  the  wife  after  the  death  of 
the  husband,  although  before  information  of  his  death  had  been 
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received.  {Blades  v.  Free^  17  Eng.  C,  Z.  R.  351.)  And  in  snch 
a  case,  as  the  mfe  is  not  liable,  the  tradesman  who  supplied  the 
goods  wonld  be  remediless.  {Smart  v.  lUvry^  10  Mees,  dk  Wele. 
*£.  1.)  But  the  estate  of  the  deceased  husband  is  subject  to  the 
funeral  charges  of  the  wife,  though  she  had  a  separate  maintenance 
which  she  disposed  of  by  will.  {Oarvey  v.  McOue^  8  Redf.  R.  318. 
Sears  v.  Oiddey^  41  Mich,  R,  590.  Etherington  v.  Pa/rroU^  1  Salk, 
R.  119.     Gregory  v.  Lochyer^  6  Madd.  Ch.  R,  90.) 

As  the  husband  alone  is  liable  for  necessaries  furnished  to  his 
wife  during  coverture,  in  an  action  therefor,  the  wife  ought  not  to 
"be  joined.  {Main  v.  Stephens^  4  E.  D,  Smithes  R,  86.)  However, 
in  Pennsylvania  and  in  Texas,  they  have  statutes  providing  that 
for  necessaries  furnished  for  the  family  of  a  married  woman,  the 
action  may  be  brought  against  husband  and  wife,  and  if  judgment 
is  recovered,  an  execution  may  issue  against  the  property  of  the 
husband,  and  if  the  same  is  returned  unsatisfied,  an  alias  execution 
may  issue  against  the  property  of  the  wife.  But  in  order  to  hold 
the  property  of  the  wife,  the  debt  for  the  necessaries  must  have  been 
contracted  by  her.  ( Vide  Murray  v.  Keyes^  35  Penn.  R.  384. 
Parke  v.  Eleier,  37  ^5.  251.    Magee  v.  White^  23  Texas  R.  180.) 

§  224.  It  is  the  privilege  of  the  husband  to  provide  for  his  wife 
in  his  own  family ;  but  if  husband  and  wife  separate  and  live  apart 
hy  mutual  agreement,  the  husband  is  still  liable  for  necessaries  sup- 
plied to  his  wife,  the  same  as  though  he  was  cohabiting  with  her. 
{Mahew  V.  Thayer^  8  Oray^s  R,  172.  Corley  v.  Oreen^  12  Allen^s 
R.  164.  Lochwood  v.  Thomas^  12  Johns,  R.  248.  Walker  v. 
Lighton,  81  N.  H.  R.  111.  Jolly  v.  Rees,  15  C.  B,  R.  N,  S.  628. 
Vide  Johnston  v.  Sumner,  3  Hurl,  dk  If.  R.  261.)  This  rule,  how- 
ever, does  not  apply  where  a  man  has  two  wives,  and  the  necessaries 
are  furnished  to  the  second  wife  after  cohabitation  hap  ceased,  pro- 
vided the  first  marriage  is  still  in  force.  {Munro  v.  De  ChemaM,  4 
Camp.  R.  215.)  And  if  the  wife  refuse  to  live  with  her  husband, 
in  violation  of  her  duty,  and  without  reasonable  or  just  cause,  and 
without  the  consent  of  her  husband,  leaves  him  and  lives  apart  from 
him,  he  is  not  responsible  for  njBcessaries  furnished  to  her  in  the 
meantime.  {Ross  v.  Ross,  69  lU.  R.  569.  Brown  v.  Mudgett, 
40  Vt.  R.  68.  Blowers  v.  Sturtevant,  4  Denio^s  R.  46,  49.  Pool 
V.  Everton,  5  Jonei  Z.  R,  241.  CoUins  v.  MitcheU,  5  Herring. 
R.  369.  HarUmam,  v,  Tegart,  12  Kans.  R.  177.  And  vide 
Day  V.  WahersUy,  33  Ind.  R.  145.    Stevens  v.  Story,  43  Vt.  R. 
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327.  Sturtevcmt  v.  Starm^  19  Wis.  R,  268.)  It  may  be  affirmed, 
that  those  who  truBt  a  wife  who  has  separated  from  her  husband 
must  look  to  the  grounds  of  separation,  and  when  cohabitation 
between  husband  and  wife  ceases,  a  tradesman,  furnishing  necessa' 
ries  to  the  wife,  is  bound  to  take  notice  of  the  separation,  and  trust 
the  wife  upon  the  credit  of  the  husband  at  his  peril.  {Thome  v. 
KaOum,  51  Vt  E.  91.  Bea  v.  Durkee,  25  III.  JR.  603.  BUUng 
y.  PUcJier^  7  B.  Mon.  R.  468.  Ruse  v.  ChiUm^  26  Mo.  R.  598.) 
The  implied  authority  of  the  wife  to  bind  the  husband  while  living 
separate  from  him  depends  wholly  upon  his  legal  obligation  to  pro- 
vide for  her,  independent  of  the  ignorance  or  knowledge  of  the 
creditor  of  the  facts  upon  which  the  liability  depends.  (G^  v. 
Ready  5  R.  I.  R.  343.)  It  has  been  held  that,  in  an  action  for 
neceesaries  famished  the  wife  while  living  separate  and  apart  from 
her  husband,  it  is  no  defense  that  the  wife  has  been  found  guilty  of 
adultery,  if  the  husband  has  also  been  found  guilty  of  the  same 
offense.  {Needhma  v.  Bremnery  1  C.  P.  L.  R.  583.)  But  the 
English  courts  held,  at  an  earlier  day,  that  the  husband  was  not 
liable  to  maintain  his  wife  who  had  left  him,  and  committed 
adultery,  although  he  himself  afterward  was  guilty  of  a  similar 
charge.  {Rex  v.  FUntany  1  Bam.  <&  Aid.  R.  227.  Vide  Atkyne 
V.  Pearoey  2  C.  B.  R.  IST.  S.  763.) 

§  225.  If  a  husband  turn  his  wife  out  of  doors  without  any  rea- 
sonable or  just  cause,  or  forces  her  to  withdraw  from  him  without 
means  of  support,  the  law  implies  that  he  has  given  her  credit  to 
supply  herself  with  necessaries,  and  he  becomes  answerable  for  the 
same.  {Htdtz  v.  OiiiSy  66  Petm.  R.  360.  Biddle  v.  FrazieVy  3 
Roust.  R.  258.  Oa/rland  v.  Garlandy  50  Miss.  R.  694.  Evam^ 
V.  Fishery  7  OUmam^s  R.  669.  Thorpe  v.  Shapleighy  67  Mains 
R.  235.  McGahay  v.  WilZiam%Sy  12  Johns.  R.  293.  Blowers  v. 
Stwrtenxmty  4  Demds  R.  46,  49.  SheUon  v.  Pendletony  18  Conn. 
R.  417.  Clement  v.  Matl^sony  7  Rich.  R.  93.  Surliston  v.  Smithy 
3  Ring.  R.  127.  S.  C.  2  Car.  db  P.  R.  22.  S.  C.  11  Eng.  C  L. 
R.  64.  Hodges  v,  HodgeSy  1  Esp.  R.  441.  Bovlton  v.  Prentice^ 
1  Seho.  ]V.  P.  R.  276.  S.  C.  2  Stra.  R.  1214.  Emmett  v.  JfTortony 
34  Eng.  C.  L.  R.  603.  BaTcefi^  v.  Sampsony  14  C.  B.  R.  N.  S. 
383.)  What  acts  of  the  husband  will  justify  the  wife  in  leaving  his 
home  and  carry  with  her  a  credit  for  necessaries,  it  is  not  always 
easy  to  determine.  Personal  violence,  whether  inflicted  or  only 
threatened,  has  been  held  sufficient  cause  for  the  separation  of  the 
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wife  from  the  husband.  {Bremig  v,  Mekzler,  23  Penn.  R.  156.) 
By  the  commission  of  adultery,  the  husband  justifies  the  wife  in 
leaving  him.  {SyJcea  v.  Halstead^  1  Scmd.  R,  483.)  In  one  case, 
it  was  held  that  the  placing  at  the  head  of  his  table  a  profligate 
woman  by  the  husband  was  not  sufficient  to  justify  the  wife  in 
quitting  the  house.  {Harwood  v.  HeffeVy  3  Taunt.  R.  421.)  But 
tlie  doctrine  of  the  case  is  repugnant  to  the  sense  of  a  Christian 
community,  and  has  been  overruled.  {Hurlistan  v.  Smyth^  3  Bmg, 
li.  127.  S.  C.  11  JSng.  C.  Z.  R.  64.)  Clearly,  no  woman  should 
be  required  to  stay  under  the  same  roof  with  a  prostitute,  and  take 
her  meals  at  the  same  table,  and  the  law  justifies  the  wife  in  quit- 
ting her  husband  when  such  a  state  of  facts  exist,  and  holds  the 
husband  liable  for  her  support.  When  the  wife  leaves  her  husband 
under  such  an  apprehension  of  personal  violence  as  may  be  found 
reasonable ;  and  in  fact,  in  all  cases  where  the  wife  has  justifiably 
left  her  husband,  and  lives  separate  and  apart  from  him,  the  hus- 
band continues  liable  for  necessaries  furnished  for  her  support. 
{Hancock  v.  Merrick^  10  Cuah.  R,  48.  Burlen  v.  ISharmon^  14 
Gray*s  R.  433.  Snover  v.  Blair^  1  Dutch,  R.  94.  Keinp  v. 
Dunha/niy  6  Earring,  R,  417.  Ravlina  v.  Van  Dyke^  3  Eap,  R, 
251.  Hodges  v.  Hodges^  1  ih,  441.  McCutchen  v.  McOahay^  11 
Johns.  R.  281.  Pomeroy  v.  WeUa^  8  Paiges  R,  406.  Pea/rson  v. 
Daff*rington^  32  Ala,  R,  227.)  And  this  is  the  rule,  notwithstand- 
ing the  husband  may  have  forbidden  people  to  trust  the  wife  on 
his  account,  or  he  has  asked  her  to  return,  with  an  assurance  that 
he  will  use  her  well.  {Bradish  v.  ffuse^  1  Dan^s  Ah.  355.  Har- 
ris V.  Morris^  4  Esp,  R.  41.  Hodges  v.  Hodges^  1  ib,  441.)  Where 
the  husband  is  liable  to  maintain  his  wife  though  separate  from  him, 
he  is  liable  to  a  person  who  provides  burial  for  her  remains.  {Ckm- 
ninghamfh  v.  Rea/rdon^  98  Mass.  R.  538.  And  vide  Sears  v.  Oid/ney^ 
41  Mich,  R,  625.  Oa^rrey  v.  McCue,  3  Redf,  R.  313.)  Indeed, 
it  is  doubtful,  whether  the  husband  would  not  be  liable  for  the 
funeral  expenses  of  his  deceased  wife,  though  the  circumstances 
were  such  that  he  was  not  liable  for  necessaries  furnished  her  while 
living.  Common  decency  requires  that  the  funeral  of  a  wife  be 
performed  by  some  one,  and  if  the  husband  neglect  the  duty  him- 
self, he  should  be  made  to  pay  the  expense  of  those  who,  from 
necessity  have  performed  the  funeral  in  his  absence.  (  Vide  Sea/rs 
V.  CUddyy  supra,  Ambrose  v.  Kerrison^  4  Eng.  L,  cfe  Eg,  R,  368. 
Jenkins  v.  Tuckery  1  H,  Black,  R.  90.) 
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When  a  husband  whose  wife  is  insane  allows  her  to  wander  away 
from  his  home,  and  neglects  to  protect  and  provide  for  her,  she 
may  be  cared  for,  and  her  necessities  supplied  by  others,  and  the 
amount  expended  recovered  from  the  husband.  And  it  has  been 
held  in  Maine  and  Massachusetts,  that,  under  such  circumstances, 
the  town  in  which  the  wife  is  found,  may  afford  her  support  aB  a 
pauper,  and  recover  the  amount  expended  of  the  husband.  {Alna 
V.  Plv/mner^  4  Maine  R.  258.  Monson  v.  WHUamSj  6  Gray* a  i?. 
416.)  There  is  also  a  dictum  in  a  case  decided  by  the  late  court  of 
chancery  of  the  State  of  New  York,  countenancing  the  idea  that 
an  action  at  law  would  lie  against  the  husband  by  the  superintend- 
ents of  the  poor  to  recover  for  such  care  and  support.  {Pomeroy 
V.  WelU^  8  Paige^s  R.  406.)  But  the  contrary  doctrine  has  been 
expressly  declared  by  the  supreme  court  of  the  state,  in  a  case  in 
which  such  an  action  was  attempted  to  be  sustained  upon  the  com- 
mon law  relating  to  husband  and  wife,  and  it  was  held  that  the 
superintendents  of  the  poor  could  not  interpose  between  husband 
and  wife,  and  by  supporting  the  latter,  entitle  themselves  sub  public 
officers,  to  maintain  an  action  against  the  husband ;  although  it  was 
conceded  that  an  individual  might  furnish  necessaries  to  the  wife 
under  such  circumstances,  and  recover  compensation  from  the  hus 
band.  {Norton  v.  Rhodes,  18  Barb,  R,  100.  And  vide  Board  of 
Commissioners  v.  Schm^ke,  51  Ind.  R.  416.)  And  the  supreme 
court  of  Iowa  has  recently  held,  that  a  husband  is  not  liable  for 
treatment  of  his  insane  wife  at  the  State  Asylum  of  that  common- 
wealth. {Delaware  County  y.  McDonald,  46  Iowa  R.  170.)  A 
lunatic  husband,  even  though  confined  in  an  asylum  as  dangerous, 
is  liable  for  necessaries  furnished  his  wife  while  so  confined.  {Read 
V.  Legoud,  4  Eng,  L.  <6  Eq.  R.  523.)  But  a  man  who  has  received 
mto  his  house  a  woman  who  has  been  forced  to  leave  her  home 
through  the  cruelty  of  her  husband,  cannot  recover  from  the  hus- 
band for  the  wife's  maintenance,  if  one  of  his  motives  for  receiving 
the  woman  was  that  he  might  maintain  an  adulterous  intercourse 
with  her.     {Almy  v.  Wil^cox,  110  Ma^s.  R.  442.) 

§  226.  The  doctrine  is  well  settled  that  a  husband  is  liable  for 
necessaries  furnished  his  wife,  if  he  absents  himself  from  her  with- 
out providing  her  with  reasonable  means  for  support  during  his 
absence,  or  if  he  lives  separate  from  his  family,  and  neglects  to 
furnish  them  with  necessaries  suitable  to  their  condition  in  life,  and 
the  means  at  his  command.    {Cheek  v.  BeUowSy  17  Texas  R.  613. 
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JBRmbaU  V.  Keyes^  11  Wend.  R.  33.  Ahem  v.  Easterley^  42  Conn. 
B.  546.  ir(wrf  V.  O'KeUy,  8  CWA.  ^.  406.  HaU  v.  Feir,  1 
AUerCs  R,  261.  ^ir(Z  v.  Jcmea^  3  J[/a/i.  cfe  jffy?.  R.  121.  Emery 
V.  Emery^  1  Tounge  dk  Jer.  R.  51.  A  C  6  Pric^a  R.  336. 
Emmeii  v.  Norton^  8  Cistr.  cfe  /*a.  jB.  506.)  And  this  rule  has 
been  extended  to  the  case  of  the  rent  of  a  house  used  by  the  wife 
in  keeping  a  boarding  house,  in  the  absence  of  her  husband,  to 
support  herself  and  family ;  the  court  holding  the  rent  to  be  a 
necessary,  under  the  circumstances.  {Rotch  v.  Miles,  2  Conn.  R. 
638.)  And  it  was  held  by  the  English  courts  at  one  time,  that 
when  a  husband,  knowing  of  his  wife's  adultery,  abandoned  his 
house  and  left  his  wife  and  children  in  it,  without  making  any  pro- 
vision for  them,  and  the  wife  continued  in  a  state  of  adultery,  he 
was  liable  for  necessaries  furnished  the  wife  during  that  period. 
{Norton  v.  Fazan,  1  Boa.  cfe  PnU.  R.  226.)  This,  however,  must 
be  understood  with  the  proviso  that  the  tradesman  was  ignorant  of 
the  wife's  adulterous  intercourse,  or  the  fact  must  exist  that  the 
husband  voluntarily  yielded  his  bed  to  the  adulterer  and  made  no 
provision  for  the  wife.  Knowing  of  her  criminal  conduct,  he  must 
either  obtain  a  decree  of  divorce  or  continue  to  maintain  her. 
Though  in  the  State  of  Massachusetts  it  has  been  held,  that  when 
the  husband  turns  away  his  wife  for  the  cause  of  her  adultery,  he 
is  not  liable  on  her  contracts  made  with  persons  having  notice  that 
he  has  discarded  her ;  and  it  was  even  questioned  whether  the  want 
of  such  notice,»or  that  a  divorce  had  been  refused  the  husband  on 
the  ground  of  like  criminality  on  his  part,  would  make  any  differ- 
ence. {Hunter  v.  Boiicker,  8  Pich  R.  289.) '  In  a  comparatively 
late  case  decided  by  the  English  common  pleas,  it  appeared  that  a 
husband  went  abroad,  leaving  his  wife  and  three  children,  with 
what  was  supposed  to  be  a  suitable  provision  for  them  in  his  absence. 
On  his  return,  after  four  years'  separation,  he  found  that  his  wife 
had  formed  an  adulterous  connection  with  another  man,  who  lived 
with  her  and  passed  by  her  husband's  name.  The  court  held  that, 
under  these  circumstances,  the  husband  was  not  liable  for  necessa- 
ries furnished,  although  the  trader  who  provided  the  necessaries 
was  not  aware  of  the  state  in  which  the  wife  was  living  at  the  time. 
{Atkyns  V.  Pearce,  2  C.  B.  R.  N.  S.  763.)  A  wife,  separated 
from  her  husband  because  of  ill-treatment,  cannot  furnish  herself 
with  necessaries,  and  then  look  to  her  husband,  or  his  estate,  after 
hifl  death,  for  reimbursement  of  the  expense.    {Pierce  v.  Pierce, 
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9  HurCs  R.  50.)  And  under  the  policy  of  some  of  the  states,  the 
husband  cannot  be  made  to  support  his  wife  while  separated  from 
him,  even  though  the  separation  was  produced  by  his  own  miscon- 
duct, provided  she  has  means  of  support,  arising  from  her  separate 
estate.  {LiUon  v.  Brovm^  26  Ind.  H.  489.)  It  is  provided  by 
statute  in  most  or  all  of  the  states,  for  a  divorce  a  mensa  et  thoro 
between  husband  and  wife,  in  all  cases  where  the  wife  is  obliged  to 
leave  her  husband  on  account  of  ill-treatment  or  is  driven  from  his 
home,  and  an  order  is  contained  in  the  decree  requiring  the  husband 
to  make  suitable  provision  for  the  wife's  support.  And  in  those 
cases,  if  alimony  is  not  allowed  pending  the  proceedings,  the  husband 
is  liable  for  necessaries  furnished  the  wife  while  she  is  prosecuting 
the  suit,  although  when  the  divorce  was  granted  an  allowance  was 
made  by  the  court  to  the  wife  for  her  support  while  the  suit  was 
pending,  on  the  ground  that  the  claim  was  against  the  husband  and 
not  the  wife.  {Dowe  v.  Smithy  11  AllerC%  R.  107.  And  vide  Lord 
V.  Thompson^  41  N,  Y.  Superior  C,  R.  116.)  And  it  has  been 
held  in  the  State  of  Mississippi,  that  a  wife  abandoned  by  her  hus- 
band without  criminality  on  her  part,  without  adequate  means  of 
support,  may  maintain  a  bill  in  equity  to  compel  her  husband  to 
provide  her  a  support  without  asking  for  a  decree  of  divorce. 
{Garland  v.  Oarland^  50  Miaa.  R.  694.)  And  the  same  doctrine 
is  recognized  in  Tennessee.  {ISficdy  v.  Nicdy^  3  Ilead^  R.  184.) 
But  it  has  been  held  in  New  York,  that  the  circumstances  under 
which  a  decree  for  maintenance  may  be  made  must  be  of  such  a 
nature  as  would,  in  themselves,  justify  a  decree  of  separation, 
although  the  practice  in  these  cases  depends  upon  the  provisions 
of  the  statute.    (Doyles  v.  Doylea,  5  HuvHb  R.  140.    At/water  v. 

Atwater,  53  Ba/rh.  R.  621.    P v.  P ,  24  How.  Pr. 

R.  197.  Turret  v.  Twrrel,  2  JohTis.  Ch.  R.  391.  Vide  Chaffee  v. 
Chaffee,  15  Mich.  R.  184.  TroUer  v.  Trotter,  77  III.  R.  510. 
Chandler  v.  Chmidler,  13  Ind.  R.  492.)  In  Indiana,  however,  the 
court  hafi  power,  under  the  statute,  to  allow  alimony  to  the  wife, 
although  the  divorce  is  granted  to  the  husband  for  her  misconduct. 
{Hedrick  v.  Hedrick,  28  Ind.  R,  291.) 

§  227.  A  husband  is  never  liable  for  necessaries  furnished  his 
wife  without  his  consent,  unless  the  circumstances  are  such  as  to 
raise  the  presumption  or  implication,  that  the  wife  acts  under  his 
authority.  When  the  facts  preclude  the  propriety  of  such  an 
implication,  the  husband  is  always  held  to  be  exempt.    As  an  illu&- 
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tration  of  this  position,  it  has  been  shown  that,  if  the  wife  leave 
her  husband  and  forsakes  his  home  of  her  own  accord,  wantonly 
and  without  a  justifiable  cause,  the  law  does  not  continue  the 
implied  authority  from  him  to  her  to  purchase  necessaries  which 
obtains  when  they  cohabit  together.  Numerous  authorities  have 
been  cited  upon  this  point  in  a  preceding  section,  and  others  may 
also  be  cited.  ( Vide  Etherington  v.  PwrroU^  1  SalTc.  R,  118.  S.  6'. 
2  Ld.  Raym.  R.  1006.  MarUey  v.  SgoU,  1  Sid.  R.  130.  S.  G,  1 
JETtb.  R.  430.  Ba/Uey  v.  CaUcoU^  4  Jurist^  699.  Himdley  v.  West- 
meathy  13  Eng,  C.  Z.  R.  141.  Burlen  v.  Shannony  14  Oray^a  R. 
433,  435.  Brovm  v.  PoMon^  3  Humph,  R.  135.)  The  cause 
which  will  justify  the  wife  in  leaving  her  husband  so  as  to  render 
him  liable  for  her  necessaries  while  away  from  him,  must  be 
grave  and  weighty,  otherwise,  if  she  leave  him,  he  will  be  exempt 
from  liability  on  her  account.  {Rice  v.  Dwrkee^  25  III,  R,  503. 
Vide  CrToham  v.  Coupe^  9  R.  L  R,  478.)  If  she  elopes  from 
her  husband  without  suflScient  cause,  though  not  with  an  adul- 
terer, the  husband  will  not  be  liable  for  her  necessaries,  even 
to  a  person  who  gave  the  credit,  having  no  notice  of  the  elope- 
ment {McCutchen  v.  McOahay^  11  Johns,  R.  281.)  And  if  the 
wife  leave  her  husband  from  dislike  to  inmates  of  the  family,  and 
not  from  any  fear  of  personal  violence,  her  husband  is  not  charge- 
able for  her  necessaries.  {Blowers  v.  Sturtevcmt,  4  Denio^s  R,  46.) 
If  the  wife  be  guilty  of  adultery  after  she  separates  from  her  hus- 
band, even  for  justifiable  cause,  the  husband  has  been  held  not  to 
be  liable  for  necessaries  furnished  her  while  living  apart  from  him. 
{Govin  V.  Hancock,  6  Term  R.  603.  GiU  v.  Read,  5  R,  I,  R,  343. 
Uowa/rd  v.  Whitstone,  10  Ohio  R.  365,  370.)  And  in  such  an 
aggravated  case  as  an  elopement  of  the  wife  with  an  adulterer,  the 
husband's  refusal  to  receive  her  upon  her  offer  to  return,  will  not 
revive  his  obligation  to  maintain  her.  {Morris  v.  Ma/rtin,  1  Stra, 
R.  647.  Mamwaring  v.  Sands,  2  ib.  707.  Hardin  v.  Grant,  8 
Car.  dk  Payne's  R,  514.) 

§  228.  In  cases  of  mutual  separation  between  hnsband  and  wife, 
the  husband  is  exempt  from  liability  for  necessaries  furnished  his 
wife,  provided  he  has  secured  to  her  a  separate  maintenance  suit- 
able and  sufficient  to  their  condition  and  life,  and  pays  the  same 
promptly  according  to  agreement.  {Corbett  v.  Poelnitz,  1  Term 
R.  5.  Todd  V.  Stokes,  1  Salk.  R.  116.  Holt  v.  Brien,  4  Bam. 
<&  Aid.  R.  252.    Baker  v.  Barney,  8  Johns.  R.  72.    Eenner  v. 


372  I^AW  OF  COVERTURE. 

LevoUy  10  ib.  38.  Calkins  v.  Zonffy  22  Barh.  R.  97,  100.)  And 
in  these  caseB,  when  the  husband  professes  to  provide  for  his  wife, 
in  order  to  render  him  liable  for  supplies  furnished  by  others,  it 
must  be  made  affirmatively  to  appear,  that  the  husband  did  not  pro- 
vide necessaries  suitable  to  his  wife's  condition.  {Afott.  v.  Camr 
stocky  8  Wend.  R.  544.  Kemp  v.  Dourihamy  6  Harring,  R,  417.) 
And  in  case  the  husband  makes  a  reasonable  allowance  to  his  wife 
for  necessaries  during  his  temporary  absence,  and  a  tradesman  hav- 
ing notice  of  the  fact,  supplies  the  wife  with  necessaries,  he  cannot 
make  the  husband  liable  therefor,  except  by  proving  that  the  allow- 
ance was  not  supplied,  {ffarshaw  v.  Merrymariy  18  Mo.  R.  106. 
And  vide  Renavoi  v.  TeakUy  20  Eng.  L.  cfe.  Eg.  R.  345.)  But  in 
all  these  cases  of  mutual  separation  between  husband  and  wife, 
with  an  allowance  to  the  wife,  great  stress  is  laid  upon  the  circum- 
stance of  the  due  security  and  punctual  payment  of  the  pecuniary 
provision.  (Nurse  v.  Craigy  5  Bos.  cfe  Pul.  R.  138.  Hunt  v. 
De  Blaguierey  15  Eng.  C.  L.  R.  535.  Baker  v.  Barney y  8  Johns. 
R.  72.)  If  the  wife  lives  separate  from  her  husband  without  her 
fault,  and  the  husband  makes  a  suitable  provision  for  her  support, 
or  makes  a  provision  which  she  accepts,  the  rule  is,  that  such  hus- 
band is  not  bound  by  the  wife's  contracts  for  necessaries.  {Critten- 
den V.  ScJiemerhorny  39  Mich  R.  661.  Hodgkinson  v.  Fletcher y  4 
Camp.  R.  70,  Reeve  v.  Marquis  of  Comynghamy  2  Car.  cfe  Ker.  R. 
444.  Holden  v.  Copey  Ih.  437.  Mizen  v.  Picky  3  Mees.  cfe  Wels.  R. 
41 1.  Emmett  v.  Nortony  8  Car.  cfe  Paynes  R.  506.  Dixon  v.  Hun^ 
neUy  Ih.  717.  Turner  v.  Winter,  1  Scho.  N.  P.  295.)  In  a  recent 
case  decided  by  the  supreme  court  of  California,  it  appeared,  that 
the  husband  and  wife  lived  separate  and  apart,  the  husband  having 
rented  a  house  for  the  use  of  his  wife  and  their  minor  son ;  the 
wife  purchased  some  furniture  for  the  house  in  the  name  of  the 
husband,  stating  that  she  was  authorized  to  do  so ;  the  husband 
supplied  kitchen  furniture  for  the  house,  and  was  occasionally  in 
the  house,  and  knew  of  the  furniture  in  question  being  delivered, 
tind  made  no  protest ;  under  the  circumstances,  the  court  held  the 
husband  liable.  (Heney  v.  Sargeanty  64  Cal.  R.  396.)  But  this 
case  turned  upon  the  principle  of  agency,  and  not  on  the  rules  gov- 
erning cases  of  mutual  separation  and  allowance  to  the  wife  for  her 
support.  These  latter  cases  are  controlled  by  principles  peculiar  to 
themselves.  Primarily  the  husband  is  bound  to  support,  clothe, 
wd  educate  the  family ;  and  the  wife,  ordinarily,  in  making  pur- 
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chases  of  this  character,  will  be  treated  as  his  agent.  {Cooh  y. 
Ligen^  54  Miss.  R.  368.  But  vide  Bray  v.  Befird^  5  Mo.  App. 
R.  684.) 

§  229.  Courts  have  sometimes  held  that  agreements  made  in  con- 
templation of  and  as  an  inducement  to  a  separation  of  husband  and 
wife  is  void  as  against  the  policy  of  the  law,  even  as  between  the 
husband  and  the  trustee  of  the  wife.  {Oovld  v.  Oovld,  29  How. 
Pr.  R.  441 ,  468.  FlorerUine  v.  WiUon^  Lcdor^s  R.  303.  Carson 
V.  Mv/rray^  3  Paiges  R.  483.  Rogers  v.  Rogers,  4  th.  616. 
-H  V.  TT.  3  Kay  dk  Johns.  R.  382.  Ilindley  v.  Marquis  of  West- 
fneatk,  6  Bam.  <&  Ores.  R.  200.  Duramit  v.  TiUey,  7  Priois  R. 
577.)  And  especially,  that  if  the  separate  maintenance  be  secured 
by  deed,  it  is  void  anless  executed  by  a  trustee  on  the  part  of  the 
wife.  {Ewers  v.  HvMon,  3  Esp.  R.  255.)  It  is  true  that  a  deed 
of  separation  between  husband  and  wife  without  consideration  is 
void.  And  even  if  there  be  a  consideration,  an  instrument  which 
does  not  contemplate  an  immediate  separation  is  void.  But  arti- 
cles of  separation  by  husband  and  wife,  with  the  intervention 
of  a  trustee,  which  contemplate  an  immediate  separation,  arc 
valid  and  may  be  enforced,  and  when  the  separation  takes  place, 
the  husband  will  be  excused  from  further  trouble  or  expense 
on  account  of  supplies  for  his  wife.  Such  articles  of  separation 
cannot  change  the  legal  capacities  and  characters  of  the  husband 
and  wife,  but  when  not  contemplating  a  future  separation,  they  are 
held  to  be  valid  so  far  as  relates  to  the  trusts  and  covenants  by 
which  the  husband  makes  provision  for  the  wife,  and  the  indem- 
nity given  to  the  husband  by  the  trustee.  {Carson  v.  Murray,  3 
Paiges  R.  483.  Chmwplin  v.  ChwmpUn,  1  Iloff.  Ch,  R.  55. 
Sutton  V.  Dewey,  3  Penn.  R.  100.  BetUe  v.  Wilson,  14  Ohio  R. 
257.)  And  no  deed  is  necessary  to  make  the  separation  valid,  so 
far  as  to  exempt  the  husband  from  his  liability  for  the  debts  of  the 
wife  is  concerned,  and  the  only  essential  requisites  to  a  valid  allow- 
ance are,  that  it  be  really  suflScient  for  the  wife,  and  be  actually 
paid,  and  no  notice  to  tradesmen,  or  general  notoriety,  is  necessary 
to  discharge  the  husband,  whether  the  articles  furnished  the  wife 
be  or  be  not  necessaries.  {Baker  v.  Ba/mey,  8  John^.  R.  72, 
Fenner  v.  Lewis,  10  ib.  44.  MoU  v.  Comstock,  8  Wend.  R.  544. 
JEinery  v.  Ifeighbor^  2  HaZat.  R.  142.  Carey  v.  Patton,  2  Ashm. 
R.  140.  Baker  v.  Cooper,  7  Serg.  cfe  RawU^s  R.  500.  Nichols  v. 
Palmer^  5  Da't/s  R.  47.    Page  v.  Tryfant^  2  Mass.  R.  159. 
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Mizen  V.  Picky  3  Meea.  dk  WeU,  H.  481.  Radway  v.  ChamherSy  2 
Eaaffs  R.  283.  Westmeatk  v.  IF^^Tweo^A,  1  «Awj.  C.  C.  143.  «y^  v. 
Thurloe^  2  Bam,  &  Crea.  R.  647.  Hodgkmson  v.  Fletcher^  4 
Ca?7ip.  72.  70.  TWdf  V.  Stoiw,  A&ZA;.  jB.  116.  B^'t&on  v.  Sraiihy  20 
jEh^.  6^.  Z.  jB.  686.)  However,  the  agreement  by  which  husband 
and  wife  are  to  live  separate  and  apart,  binds  the  parties  and  the 
public  only  so  long  as  the  parties  live  separate,  and  the  articles  of 
separation  are  actually  performed.  The  law  seems  to  tolerate  such 
agreements  only  when  made  in  such  a  way  as  to  be  capable  of  being 
enforced  by  or  against  a  third  person  acting  in  behalf  of  the  wife. 
{Rogers  v.  Rogers^  4  Paige^s  R.  616.  Vide  Morgan  v.  Potter^  17 
Ilun^a  R.  403,  404.)  The  return  of  the  wife,  therefore,  to  the  bed 
and  board  of  her  husband  terminates  an  agreement  between  them 
to  live  separate  forever.  {Shelthar  v.  Gregory^  2  Wend,  R.  422.) 
But,  if  the  agreement  is  tliat  the  parties  shall  live  apart  forever,  it 
is  not  in  the  power  of  the  husband  alone  to  put  an  end  to  it,  and 
thereby  to  suspend  or  extinguish  his  covenant  to  make  an  allowance 
for  his  wife's  separate  maintenance ;  although  the  rule  is  different 
when  the  separation  is,  by  the  agreement  contemplated,  to  be  only 
temporary.  In  the  latter  case,  the  offer  of  the  husband  to  take  his 
(vife  back,  terminates  the  arrangement.  {Calkins  v.  JLong^  22 
Barb.  R.  97,  107.) 

Of  course,  arfter  an  agreement  of  separation  between  husband  and 
wife  is  at  an  end,  and  the  wife  has  kept  herself  pure,  and  returns 
or  offers  to  return  to  her  husband,  he  will  thereafter  be  liable  for 
her  support.  The  subject  of  articles  of  separation  between  husband 
and  wife  in  another  aspect  will  be  recurred  to  hereafter.  If  the 
husband  and  wife  separate  by  mutual  consent,  and  the  husband 
make  a  contract  with  a  third  person  to  maintain  the  wife,  and  she 
voluntarily  leaves  such  third  person  and  without  any  just  cause, 
she  carries  no  authority  to  pledge  the  credit  of  her  husband  for  her 
support.  {Pidgin  v.  Cram^  8  N.  //.  R.  360.)  And  any  individual 
furnishing  necessaries  to  the  wife,  while  supplied  by  such  third 
person,  cannot  recover  for  them ;  especially  if  the  husband  had 
given  public  notice  not  to  trust  his  wife.  {KimbaU  v.  Keys^  11 
Wend,  R.  33.)  Although  the  husband  is  not  generally  liable  for 
necessaries  for  his  wife,  when  she  is  living  apart  from  him  with  an 
adequate  allowance,  yet  for  articles  of  the  peace  against  him,  rend- 
ered necessary  by  his  own  violent  conduct,  he  has  been  compelled 
to  pay.     {Turner  v.  Rookes^  37  Eng.   C.  L.  R.  36.)    He  is  not 


LIABILITY  OF  TBS  HUSBAND.  375 

liable,  however,  for  money  lent  the  wife,  to  prosecute  him  for  an 
assault  upon  her.  {OrindeU  v.  Oodmond^  31  Eng.  C.  Z.  M.  431.) 
Nor  for  the  counterpart  of  the  deed  of  separation.  {Ladd  v.  Lynn^ 
2  Mee%.  &  WeU.  R.  265.) 

§  230.  K  the  husband  take  back  his  wife  after  a  separation, 
whether  voluntary  or  justifiable,  he  is  afterward  liable  for  necessa- 
ries furnished  to  her.  Even  though  she  elope  with  an  adulterer, 
if  she  return  to  him  and  he  take  her  back,  he  wUl  be  liable  for 
necessaries  supplied  to  her,  notwithstanding  her  former  adultery. 
In  one  case  Lord  Kenyon  said  that,  "  though  an  adulterous  elope- 
ment will  prevent  the  husband  from  being  liable  for  articles 
famished  to  the  wife  during  the  time  of  her  elopement,  that  is  no 
answer  now.  The  husband  has  taken  her  back,  and  she  was  from 
that  time  entitled  to  dower.  She  was  sponte  retraetaj  and  of  course 
entitled  to  maintenance  during  coverture,  if  her  husband  turned 
hsr  out  of  doors."    {Harris  v.  Morris^  4  Esp,  N,  P.  Cos.  41.) 

So  it  has  been  held  by  the  American  courts  that  when  a  wife 
elopes  from  her  husband  without  sufficient  cause,  and  he  is  recon- 
ciled to  her  afterward,  his  assent  to  her  contracts  for  necessaries 
thenceforward  may  be  inferred  by  the  jury.  {Henderson  v. 
Stringer^  2  Dand!%  R.  291.)  It  has  even  been  held,  and  such 
TA  the  law,  that  when  the  wife  leaves  her  husband  without  jus- 
tifiable cause,  if  she  keeps  herself  pure,  she  may  return  to  her 
husband,  and  if  he  refuses  to  receive  her,  his  liability  upon  her  con- 
tract for  necessaries  is  revived  from  that  time,  notwithstanding  a 
general  notice  not  to  trust  her.  {McCiitchen  v,  McOahay^  11 
Johns,  a,  281.)  And  if  application  be  made  to  a  husband  by  a 
third  person,  on  behalf  of  the  wife,  to  receive  her,  and  he,  without 
questioning  the  authority  of  the  person  applying,  puts  his  refusal 
on  other  grounds,  it  will  be  equivalent  to  a  personal  application  by 
the  wife  herself.  {McGaghay  v.  WiUiamSj  12  Johns.  R.  293.) 
The  same  doctrine,  that  the  husband  is  liable  for  the  necessaries 
furnished  to  his  wife,  if  he  refuse  to  receive  her  on  her  return 
after  leaving  him,  provided  she  has  remained  chaste,  has  been  also 
recognized  by  the  courts  of  South  Carolina.  {Clement  v.  MaUison^ 
7  Rich.  R.  93.) 

The  receiving  of  the  wife  back  into  his  house  by  the  husband, 
after  she  has  left  him  and  lived  away  from  him,  is  regarded  as 
a  condonation  or  forgiveness  of  the  oSense  by  him ;  and  in  such  a 
case  it  has  been  held  that  he  becomes  liable  for  her  debts  during 


876  LAW  OF  COVBRTJTRB. 


her  cbbaenoe,    {HaU  v.  RaR^  4  N.  H,  H,  462.     Qumcy  v.  Quirusy^ 
10  ib.  272.    Jiobison  v.  Oomold^  6  Mod.  R.  171,  case  247.) 

§  231.  It  has  been  held  in  some  cases  in  the  American  courts, 
that  the  hnsband's  assent  to  the  contract  of  his  wife  for  necessaries 
will  be  presumed  when  they  live  apart,  and  that  in  snch  a  case  the 
bnrden  of  proof  is  npon  the  husband  to  show  that  the  separation 
was  not  from  any  fault  of  his.  (  Vide  Frost  v.  Willisj  13  Vt  R. 
202.  Rumney  v.  Keyesy  7  N.  H.  R.  571.)  But  this  is  not  the 
correct  doctrine,  as  has  been  hereinbefore  shown.  So  long  as  the 
parties  cohabit,  the  husband's  assent  is  presumed  to  the  contract 
for  necessaries  by  his  wife ;  but  when  they  live  apart,  the  rule  is 
reversed,  and  in  order  to  recover  of  the  husband  in  the  latter  cage, 
it  must  be  proved  that  the  parties  live  apart  either  by  mutual  con- 
sent or  by  reason  of  the  fault  of  the  husband.  {Thome  v.  Katharij 
51  Vt  R.  520.  CaHwright  v.  Bates^  1  AUen's  R.  514.  GiU  v. 
Ready  5  R.  /.  R.  343.  Blowers  v.  Sturievanty  4  Denids  R,  46, 
49.  Breinig  v.  MeitzLer^  23  Penn.  R,  156.  Rea  v.  DurkeSy  25 
7B.  R.  503.  Carey  v.  Pamuy  2  Ashm.  R,  140.  Walker  v.  Sirm^ 
souj  7  Watts  cfe  Serg,  R.  83.  Billing  v.  Pitcher;  7  B,  Hon.  Ji. 
458.  Reese  v.  ChUtoriy  26  3fiss.  R.  598.  Mainwaring  v.  Leslhy 
12  Eng.  C.  L.  R.  238.  Clifford  v.  Latony  14  *.  188.  Edwards 
V.  Towelsy  44  i5.  624.  jBirrf  v.  e/bn^,  3  Man.  <&  Ryl.  R.  12L 
Ozard  v.  Dumfordy  Selw.  N.  P.  299.  Burge  v.  «/(w«?,  7  Z«w  «/. 
JK  jB.  59.  Vide  also  Chappell  v.  NunUy  21  ^ZJ.  Z.  e/".  18.)  If 
the  parties  cohabited  at  the  time  of  the  sale,  it  would  only  be  neces- 
sary, in  the  first  instance,  to  prove  the  delivery  of  the  goods,  and 
that  they  were  necessaries,  and  then  the  assent  of  the  husband 
would  be  implied  from  the  fact  of  coverture,  and  he  would  be  pre- 
sumed to  be  liable.  But  when  there  is  a  separation,  and  the  parties 
live  apart,  the  presumption  is  against  the  authority  of  the  wife  to 
make  the  purchase  upon  the  credit  of  the  husband,  rather  than  in 
favor  of  it.  And  a  similar  rule  prevails,  when  husband  and  wife 
live  together,  cohabitation  is  presumptive  evidence  of  the  husband's 
agent  to  the  wife's  purchases  of  necessaries  for  herself,  but  the  hus- 
band may  destroy  this  presumption  by  an  express  prohibition ;  and 
if  he  do  so,  the  vendor  having  notice  thereof  cannot  recover  of  the 
husband  without  direct  evidence  that  the  husband  neglected  his 
duty,  and  that  the  supplies  became  absolutely  necessary  according 
to  their  condition.  {Keller  v.  Phillips^  39  N,  Y,  R.  851,  354. 
S.  C  40  Barb.  R.  390.     Barr  v.  Annstrongy  56  Mo.  R.  577.) 
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§  232.  The  question  whether  the  articles  furnished  the  wife  for 
which  pay  is  claimed  of  the  husband  fell  within  the  class  of  neces- 
saries is  not  always  free  of  difficulty.  In  a  general  sense,  the  term 
necessaries  means  all  such  things  as  are  proper  and  requisite  for  the 
sustenance  of  man,  and  embraces  food,  clothing,  medicine  and 
habitation,  although  to  bind  the  husband,  these  provisions  must  be 
consistent  with  his  condition  and  estate.  {Ozard  v.  Dumford^ 
Selw.  N.  P.  260.  Dennys  v.  Sergecmty  25  Eng.  C.  Z.  R.  504.) 
Of  course,  the  rule  as  applied  to  the  wife,  is  not  confined  to  ailicles 
of  food  or  clothing  required  to  sustain  life,  or  preserve  decency,  but 
embraces  all  such  articles  of  utility  as  comport  with  the  wife's  situa- 
tion in  life  and  her  husband's  fortune.  Obviously,  board,  clothes 
and  lodging,  medicines  and  medical  attendance,  and  reasonable 
expenses  during  illness,  are  necessaries  for  which  the  husband  is 
liable.  {Harria  v.  LeSy  1  P.  Wma.  H.  438.  Spawn  v.  Mei'cer^  8 
Neb.  jB.  357.  Mayhew  v.  Thayer^  8  Gray's  R.  172.)  And  we 
have  seen  that  in  England  and  some  of  the  American  States,  it  has 
been  held  that  the  husband  was  liable  to  pay  the  wife's  solicitor  for 
his  services  in  the  prosecution  or  defense  of  an  action  for  a  divorce ; 
while  in  several  others  of  the  states,  the  contrary  has  been  expressly 
held,  inasmuch  that  the  better  opinion  is  that  such  charges  are  not 
regarded  as  necessaries  for  which  the  husband  is  responsible.  But 
the  husband  may  be  liable  for  actual  necessaries  supplied  the  wife 
while  prosecuting  her  action  for  a  divorce,  and  in  such  case,  the 
claim  is  not  discharged  by  a  decree  of  court  granting  the  divorce 
and  allowing  alimony.  {Dome  v.  Smith,  11  AUerCs  R.  107.  And 
vide  Keegan  v.  Smith,  11  Eng.  C.  Z.  R,  253.)  This  is  put  upon 
the  ground  that  the  husband  is  bound  to  furnish  necessaries  for  his 
wife  under  such  circumstances,  and  the  person  who  furnished  them 
has  no  claim  upon  the  wife,  and,  besides  the  presumption  would 
be,  that  the  court  took  that  claim  into  the  account  in  fixing  the 
alimony. 

It  was  held  in  one  case  in  England,  that  lace  and  silver  fringes 
for  a  petticoat  and  side  saddle,  furnished  by  a  tradesman  to  the  wife 
of  a  sergeant,  afterward  a  judge,  amounting  to  ninety-four  pounds 
sterling,  and  all  within  four  months,  were  necessaries,  and  a  verdict 
was  found  against  the  husband  for  the  claim.  {Morton  v.  Within^ 
1  Skin.  R.  349.)  While  in  another  English  case,  it  was  held  that 
articles  of  jewelry  are  not  necessaries  for  the  wife  of  a  special 
pleader.    {Montague  v.  Benedick,  3  Bam.  db  Crea,  -R.  631.)    But 
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in  a  late  case  decided  by  the  Bnpreme  judicial  court  of  Massachu- 
setts, it  was  held  that  it  could  not  be  ruled  as  matter  of  law  that 
two  gold  chains,  a  gold  locket,  and  a  gold  watch  were  not  necessa- 
ries, and  that  evidence  that  the  husband  wore  diamonds  and  kept  a 
fast  horse,  and  had  paid  for  silk  dresses  bought  by  the  wife,  was 
admissible  to  show  that  the  articles  were  necessaries.  {liaynes  v. 
Bennett,  114  Mobs,  R.  424.) 

In  reality,  it  would  seem  that,  what  are  necessaries  for  the  wife 
is  a  question  that  is  not  susceptible  of  any  sharp  definition,  and 
whether  the  articles  furnished  as  such  were  necessaries  or  not,  is  a 
question  of  fact  to  be  submitted  to  a  jury,  unless  in  a  very  clear 
case,  when  the  judge  would  be  warranted  in  directing  a  jury 
authoritatively  upon  the  subject.  {Peters  v.  Fleming^  6  Mees. 
dk  Wds,  H.  43.  Zane  v.  Ironmongery  13  H.  368.  Hunt  v.  De 
Bldquiere,  5  Bing.  JR,  550.  Wharton  v.  MacJcemiey  5  Adolph,  cfe 
EU,  If.  S.  B.  606.  Davis  v.  CaMwell,  12  Cush.  R.  512.  Raynes 
V.  Bennett,  supra.  Willey  v.  Beach,  115  ib.  559.  Mahoney  v. 
Evans,  51  Penn.  R.  80.     Rea  v.  Durkee,  25  lU.  R.  503.) 

When  the  wife  is  living  apart  from  her  husband,  the  proper  mode 
of  determining  what  articles  the  wife  may  supply  herself  with,  at 
the  expense  of  the  husband,  is  to  ascertain  what  a  prudent  woman 
would  expect,  and  a  good  husband  would  be  willing  to  furnish,  if 
the  parties  were  living  harmoniously  together,  which  question  would 
be  most  fairly  dealt  with  by  calling  witnesses  who  know  the  cir- 
cumstances, style  of  living,  and  social  position  of  the  hnsband  and 
his  family.  And,  as  the  solution  of  this  question,  in  all  cases, 
depends,  inter  aJia,  upon  the  amount  of  the  husband's  estate,  any 
testimony  which  tends  to  give  light  upon  the  subject  of  the  has- 
band's  property,  real  or  personal,  will  be  received.  (Breinig  v. 
MeitzUr,  23  Penn.  R.  156.) 

It  may  be  remarked,  though  it  would  hardly  seem  necessary,  that 
the  husband  is  not  liable  for  necessaries  furnished  to  his  wife  during 
coverture,  or  while  living  apart,  if  the  tradesman  has  agreed  not  to 
charge  him.  {Dixon  v.  Hurrell,  34  Eng.  C.  L.  R.  599.)  Neither  is 
he  liable  when  the  dealing  took  place  on  the  credit  of  another. 
{Ha/rvey  v.  Norton,  4  Jur.  42.)  Nor  when  the  tradesman  made 
out  the  invoices  and  accounts  to  the  wife,  and  drew  bills  of  exchange 
for  her  to  accept.     {Freestone  v.  Hutcher,  38  Eng.  O.  L.  R.  375.) 

In  some  of  the  states  statutes  exists  declaring  husbands  abandon- 
ing their  wives  or  neglecting  to  simport  them  to  be  disorderly  per- 
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flonfl,  as  in  New  York.  {Laws  of  1861,  oh,  127.)  Under  this 
statute,  the  supreme  court  has  held  that  the  complaint  may  be  made 
by  the  wife,  but  that  the  proceedings  are  criminal  in  their  nature, 
and  therefore  she  is  not  a  competent  witness  against  her  husband 
in  such  a  case.  {People  v.  Cranden^  17  IlurCs  R.  490.  And  mrf^ 
Bayne  v.  The  People^  14  iJ.  181.)  And  the  court  of  appeals  have 
declared  that  the  statute  is  highly  penal  and  must  be  strictly  con- 
strued, and  accordingly  hold,  that  a  husband  cannot  be  declared  a 
vagrant  and  disorderly  person  under  the  statute,  by  failing  to  com- 
ply with  any  condition  in  respect  to  support  which  the  wife  may 
see  fit  to  impose,  and  that  it  was  not  competent  to  refer  the  reason- 
ableness of  such  conditions  to  the  decision  of  a  jury.  And  it  was 
further  held  that,  under  the  statute,  the  husband  has  a  right  to 
select  his  own  residence,  and  that  the  support  which  the  statute  was 
intended  to  secure  is,  the  necessaries  of  life,  or  such  as  the  parties 
have  been  accustomed  to,  or  the  husband  is  able  to  provide. 
(People  V.  Pettit^  74  N,  Y.  H.  320.)  And  under  a  similar  statute 
in  England,  the  court  of  queen's  bench  has  held  that  ill  usage  suf- 
ficient to  justify  the  wife  in  refusing  to  live  with  the  husband  was 
not  sufiicieut  to  charge  the  husband  under  the  statute,  when  he 
offered  to  take  the  wife  home  and  support  her.  {Flanagan  v. 
Overseers  of  the  Poor^  8  EUis  (&  Bla^ck.  H.  450.)  In  some  of  the 
states,  as  in  Missouri,  they  have  statutes  providing  that  a  husband 
who  shall,  without  good  cause,  abandon  his  wife  and  shall  also  fail 
to  maintain  and  provide  for  her,  shall  be  deemed  guilty  of  a  misde- 
meanor. The  courts  hold  that  the  words  "  maintain  and  support," 
as  used  in  the  statute,  mean  simply  a  provision  of  a  maintenance, 
the  neglect  of  which,  after  abandonment,  completes  the  offense 
defined  by  the  statute.     {State  v.  Larger^  45  Mo.  JR,  510.) 

§  233.  At  common  law,  the  husband  is  liable  to  an  action  for 
damages  caused  by  the  torts  or  wrongful  acts  of  his  wife  during 
coverture,  when  the  same  are  prejudicial  to  the  person  or  property 
of  others.  This  is  well  settled  both  in  this  country  and  in  England. 
{Ue^trd  V.  Briscoe^  5  Car.  <&  Pa.  R.  484.  CrooJees  v.  Fry^  1  Bam. 
dk  Aid.  a.  165.  Keyworth  v.  HiUy  3  ih.  685.  Tayler  v.  Whitaker^ 
2  Dow.  dk  Ry.  R,  225.  Ferguson  v.  Brooks^  67  Maine  R.  251. 
Matthews  v.  Friestil^  2  E.  D.  SmitKs  R.  90.  Wagner  v.  BiUs^ 
19  Barb.  R.  821.  Park  v.  Hopkins,  2  Bailey's  R.  411.)  And 
the  mle  applies  to  the  torts  of  the  wife  committed  both  before  and 
during  coverture,  but  if  before  coverture,  it  must  appear  that  the 
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vToman  is  the  wife  de  jure^  or  the  husband  will  not  be  liable. 
[Durhdt  V.  ElUweU^  1  Anhm.  JR,  200.  HawJces  v.  Ha/mar^  6  Binn. 
R,  43.  £hox  V.  Pickett,  4  Dessau.  H.  92.  Cox.  v.  Hoffmcm,  4 
Deo.  (&  BaU.  R.  180.  Palmer  v.  Wakefield,  3  ^^a-y.  ^.  23.)  If 
the  injury  is  done  by  the^  wife  in  the  company  of  the  husband,  the 
law  presumes  coercion  on  his  part,  or  his  direction  to  the  wife, 
which  excuses  her  from  liability ;  but  such  presumption  is  not  con- 
clusive, and  may  be  rebutted  by  proof.  {Cassin  v.  Delam>eyy  38 
iT.  Y.  It.  178.)  The  presence  and  command  of  the  husband, 
express  or  implied,  must  concur  to  justify  the  exemption  of  the 
wife  from  responsibility.  A  tort  by  the  husband's  direction,  but 
not  in  his  presence,  or  in  his  presence  and  not  by  his  direction,  is 
not  within  the  rule  that  gives  immunity  to  the  wife.  And  this 
is  the  doctrine  even  in  criminal  cases.  {State  v.  Camp,  41  N.  J. 
L.  R.  306.  Comm^onweaUh  v.  Lewis,  1  Met.  R.  151.)  But,  at 
the  common  law,  the  husband  is  answerable  to  third  persons  for  acts 
or  injuries  done  by  his  wife,  when  they  afford  ground  for  a  civil 
action,  even  though  done  without  his  knowledge  or  instrumentality 
in  any  way ;  and  this  upon  the  ground  that  the  legal  existence  of 
the  wife,  during  marriage,  is  iucorporated  or  consolidated  into  that 
of  the  husband ;  and  if  the  husband  was  protected  from  responsi- 
bility, as  the  wife  could  not  be  sued  alone  in  such  a  case,  the  injured 
party  would  be  without  redress ;  and  the  husband's  liability  results 
from  the  incapacity  of  the  wife  to  be  sued  without  him.  {Capdl  v. 
Powdl,  17  C.  B.  R.  N.  S.  744.  K<ywing  v.  Mardy,  49  N.  7.  R. 
192,  198.)  So  the  rule  of  the  common  law  is,  that,  for  a  tort  com- 
mitted by  the  wife  alone  and  without  the  presence  or  direction  of 
her  husband,  the  husband  and  wife  are  both  liable,  and  must  be 
joined  in  the  action  therefor.  (Marshall  v.  Oakes,  51  Maine  R. 
308.  Flamagan  v.  Tinea,  53  Barb,  R.  587.)  And  when  husband 
and  wife  jointly  commit  a  tort  both  are  liable,  provided  the  wife 
does  not  act  by  the  husband's  coercion,  and  they  may  be  jointly 

sued,  although  the  husband  may  be  sued  alone.    {Hyde  v.  8 , 

12  Mod.  R.  246.  Vine  v.  Saunders,  5  SooU's  R.  359.  S.  C.  4 
Ring.  N.  C.  96.  Handy  v.  Fol^y,  121  Mass.  R.  259.  Roadcap 
V.  Sipe,  7  Oratt.  R.  213.  Dailey  v.  Houston,  58  Mo.  R.  361.) 
But  when  the  wife  commits  the  tort  by  the  husband's  coercion ; 
or  when  property  is  wrongfully  converted  by  the  wife,  the  action 
lies  against  the  husband  alone.  If  the  wife  acts  by  coercion, 
of  course,  she  is  not  responsible  at  all;  and  if  she  converts  the 
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property,  she  converts  it  to  the  use  of  the  husband;  so  that  in 
either  case  the  action  lies  against  the  husband  alone.  {Park  v. 
Hopkins^  2  Bailey* s  R,  411.  Perry  v.  Digg%^  Cro,  Car,  494. 
lihetnes  v.  Humphreys^  Ih.  254.  Berry  v.  Jffevys,  Cro.  Jac.  661. 
MarsKs  caae^  1  Leon,  R,  312.  Keywortk  v.  Ililly  3  Bam,  <& 
Aid.  R.  685.  Marshall  v.  Oakes^  51  Man^ne  R.  308.  Cassin  v. 
Delany,  38  iT.  JT.  ^.  178,  179.)  Any  action  founded  upon  the 
acquisition  of  the  property  through  the  instrumentality  of  the  wife 
lies  against  the  husband  alone.  But  the  action  in  such  case,  so  far 
as  it  is  founded  upon  the  wrong  done  to  the  party  by  depriving  him 
of  his  property,  may  be  brought  against  both  husband  and  wife. 
{Coice  V.  CrqpweUj  Cro.  Jac,  5.  Slater  v.  Framka^  Hobarfa  R,  126. 
Tobey  v.  Smithy  15  Gray'* a  R,  535.  Heckle  v.  Lurvey^  101  Mass, 
R,  344.  Handy  v.  Foley ^  121  ih,  259.)  The  husband  is  answer- 
able for  a  forfeiture  under  a  penal  statute ;  as  for  selling  intoxicat- 
ing liquors  without  a  license  as  required  by  the  excise  laws. 
{Jlasbrouck  v.  Wea/\)eT^  10  Johns,  R,  247.  Marsdis  v.  Se<tman^  21 
Barb,  R.  319.  Commissioners  of  Excise  v.  Keller y  20  How,  Pr, 
R,  280.  And  vide  Comrnonwealth  v.  Wood^  97  Mass,  R,  225. 
Commonwealth  v.  Ba/rry^  115  ih,  146.  MuJ/oey  v.  State^  43  Ala, 
R,  316.)  But  the  presumption  that  a  tort  committed  by  the  wife 
wafl  by  coercion  of  the  husband,  may  be  repelled  by  evidence,  and 
when  such  presumption  is  repelled,  the  wife  is  liable  for  the  tort 
the  same  as  though  she  were  sole.  {Fergvson  v.  Brooks^  67  Maine 
R.  251.) 

The  foregoing  are  the  rules  of  the  common  law  in  respect  to  the 
liability  of  the  husband  for  the  torts  of  the  wife,  and  they  are 
applicable  in  all  cases  where  they  have  not  been  abrogated  or  modi- 
fied by  statute.  But  in  some  of  the  American  States,  these  rules 
have  been  changed  by  legislation,  and  are  no  longer  recognized  to 
their  fullest  extent.  For  example,  by  the  present  laws  of  New 
York,  the  wife  is  empowered  to  act  for  herself  in  certain  transac- 
tions, free  from  the  control  of  her  husband,  and  in  such  cases,  it  is 
held  that  she  is  individually  responsible  for  her  own  torts  or 
wrongs,  and  that  the  husband  is  free  from  liability  for  her  acts,  to 
the  same  extent  that  another  person,  not  her  husband  would  be  under 
the  same  circumstances.  {Peak  v.  Lemon^  1  Lans,  R.  295,  300, 
301.  Gillies  v,  Lerd^  2  -455.  Pr.  R,  K,  S,  455.  Fiske  v.  Bailey, 
61  iT.  T.  R.  150.  Baum  v.  Mullen^  47  ih.  577.)  But  the  present 
statutes  of  the  state  would  seem  to  leave  unaffected  the  common 
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law  liabUitj  of  the  husband  for  the  strictly  personal  torts  of  the 
wife.  {Howe  v.  Smithy  45  iT.  Y.  H.  230.)  In  Massachusetts,  the 
statute  provides  that  any  married  woman  may  be  sued  in  an  action 
of  tort  as  if  she  were  sole,  and  that  her  husband  shall  not  be  liable 
to  pay  the  judgment  against  her.  (Zaws  of  1871,  ch.  312.)  Under 
this  statute,  no  action  can  be  sustained  against  the  husband  for  the 
torts  of  his  wife,  unless  it  appears  that  he  aided,  abetted,  advised, 
or  otherwise  encouraged  the  act.  {HiU  v.  DunccMij  110  Mdsa,  H. 
238.  Atistifi  V.  Cox,  118  H.  58.)  And  in  such  a  case,  the  husband 
cannot  be  joined  in  the  action  with  the  wife.  {McCarty  v.  De  Best, 
120  Mass.  H,  89.)  So  in  the  State  of  Michigan,  the  husband  is  no 
longer  responsible,  in  person  or  property,  for  the  torts  of  his  wife. 
{Burt  V.  McBain,  29  Mich,  R.  260.  And  vide  Ricci  v.  Mueller, 
41  tb.  214.)  So  also  under  the  Illinois  statutes  abrogating  the  com- 
mon law  rule  as  to  married  women's  property  and  earnings,  the 
husband  is  not  liable  for  his  wife's  torts  committed  in  his  absence 
and  without  his  participation.  {Martin  v.  Robson,  65  III.  R.  129.) 
While  it  has  been  expressly  held,  that  the  Ohio  married  woman's 
act  does  not  affect  the  common  law  liability  of  a  husband  for  torts 
committed  by  the  wife.  {Fowler  v.  Chichester,  26  Ohio  St,  R.  9.) 
And  the  Iowa  supreme  court  has  also  held,  that  the  common  law 
rule  that  a  husband  is  liable  for  the  torts  of  his  wife,  has  not  been 
changed  by  any  statute  in  that  state.  {McElfresh  v.  KerkendaU, 
36  I(yu)a  R.  224.) 

At  common  law,  the  husband  may  be  arrested  for  a  tort  commit- 
ted by  his  wife  the  same  as  though  the  same  had  been  committed 
by  himself.  {Solomon  v.  Waas,  2  Hilt.  R.  179,  181.)  It  may  be 
suggested  that,  if  after  the  commission  of  a  tort  by  a  married  woman 
she  should  be  divorced,  or  the  husband  should  die,  the  action  may 
be  brought  against  the  wife  alone,  and  if  pending  the  action  against 
both,  the  husband  should  die,  it  would  survive  against  the  wife, 
although,  if  the  wife  dies  before,  or  pending  the  action,  it  will 
not  survive  against  the  husband.  {Kowing  v.  Mardy,  49  N.  Y. 
R.  192,  201.) 

The  husband  may  be  punished  criminally  for  an  indictable  offense, 
not  malv/m  in  se,  committed  by  the  wife  in  his  presence  and  with 
his  knowledge.  {Hensly  v.  State,  52  Ala.  R.  10.  Mvlvey  v.  State, 
43  ih.  316.  State  v.  McDanid,  Iloust  C.  R.  606.)  And,  indeed, 
any  unlawful  act  of  the  wife  in  the  presence  of  the  husband  is  pre- 
sumed to  be  done  under  his  coercion,  and  prima  facie  he  is  liable 
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therefor.  {State  v.  CleameB^  59  Maine  li.  298.)  Or,  if  the  husband 
is  so  near  his  wife  when  she  is  committing  a  crime ;  as  unlawfully 
selling  liquor,  that  she  is  under  his  immediate  influence,  his  coercion 
will  be  presumed,  though  he  is  not  actually  present.  {CorriTnoiir 
wealth  V.  Munaeyy  112  Mass.  H.  287.  And  vide  The  People  v. 
Quintan,  6  Park.  C.  0.  9.)  In  fact,  if  the  wife  commit  any  civil 
offense  against  the  laws  of  society  in  presence  of  her  husband,  the 
presumption  is  that  she  is  acting  under  his  compulsion,  when  he 
alone  would  be  criminally  liable  for  the  act.  (4  Black.  Coin.  28, 
29,  notes  10, 11.)  But  this  presumption  of  coercion  \^  prima  facie 
only,  and  may  be  rebutted,  and  in  that  case  the  wife  will  be  held 
to  be  the  offender,  and  the  husband  exonerated.  {Commonwealth 
V.  Lewis^  1  Met  R.  151,  153.  Commonwealth  v.  Butler ^  I  Alienee 
R.  4.  Commonwealth  v.  Feeney^  13  ib.  560.  Commonwealth  v. 
Munsey^  mpra.  State  v.  Cleavea^  sujfra.  Seiler  v.  ITie  People^ 
77  N.  Y.  R.  411,  413.  OcMstein  v.  People,  noted  in  22  Alh. 
L.  J.  415.)  It  has  sometimes  been  held  that  if  the  wife  actually 
join  with  the  husband  in  committing  a  crime  less  than  murder, 
she  is  presumed  to  act  under  the  coercion  of  her  husband,  and 
in  law  is  not  guilty.  {Da/vie  v.  The  State,  15  Ohio  R.  72.)  And 
again,  that  the  wife  cannot  be  joined  with  her  husband  in  an 
indictment  for  such  an  offense.  {Commonwealth  v.  Trimmer, 
1  Mass.  R.  476.  MaHin  v.  Commonwealth,  Ih.  390.  Pennsyl- 
vania V.  Zovell,  Addison^ 8  R.  18.)  But  this  doctrine  needs  to  be 
qualified.  If  the  wife  join  with  the  husband  in  the  commission  of 
the  crime,  the  presumption  is  that  she  was  under  coercion  by  her 
husband ;  but  if  the  circumstances  show  that  she  acted  voluntarily 
and  with  felonious  intent,  she  is  equally  guilty  with  her  husband, 
and  may  be  indicted  and  convicted  with  him.  There  is  no  doubt 
from  the  later  authorities,  that  the  husband  and  wife  may  be  jointly 
indicted  for  a  criminal  offense,  if  voluntarily  and  intentionally 
committed  by  the  two,  in  company.  Whether  the  wife  can  bo 
convicted  separately,  or  jointly  with  her  husband,  is  to  be  determ- 
ined by  direct  evidence,  or  legal  presumption,  concerning  the 
freedom  of  her  action  or  the  coercion  of  her  husband.  (  Vide  Comr 
monwealth  v.  Murphy^  2  Oray^s  R.  510.  Wagner  v.  Bill,  19 
Ba/rb.  R.  321.  Goldstein  v.  People,  supra.  The  People  v. 
Wright,  38  Mich.  R.  744.  StaU  v.  Parkerson,  1  Stroh.  R.  169. 
State  V.  Bentz,  11  Mo.  R.  27.  Pennybaker  v.  Stale,  2  Blackf. 
R.  484.)    It  should  be  added  that  the  general  doctrine  referred 
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to,  that  a  feme  covert  incurs  no  guilt  by  the  commission  of  civil 
offenses  by  the  coercion  of  her  husband,  or  when  in  his  presence, 
does  not  extend  to  crimes  forbidden  by  the  law  of  nature,  which 
are  mala  in  se^  or  to  those  highly  heinous,  or  when  the  wife  may 
be  presumed  the  principal  agent.  (1  Bicss.  on  Crimes^  pp,  17  to  24, 
htk  Am.  from  3d  London  ed.  Regina  v.  Coh&n^  11  Cox  C,  C. 
99.  Comm^mweaUh  v.  Ifeil^  10  Ma^,  R.  152.  Wagner  v.  BiUj 
19  Barh.  R.  321.)  If  the  wife  steal  of  her  own  free  will,  or 
by  the  bare  command  of  her  husband  or  his  procurement,  she  is 
liable  as  well  as  he.  {Regina  v.  Bunoomibe^  1  Cox  C.  C.  183.  Rex 
V.  Hughes^  1  Rvss.  on  Or.  22.) 


CHAPTER  XX. 

THE  INTEBB8T  OF  THE   BUSBANT)  IN  THE  WIFE's  PERSONAL  PBOPEBTT 

AT  COMMON   LAW HIS   INTEREST   IN   HEE  PERSONAL    PROPERTY   IN 

POSSESSION  —  HIS    INTEREST    IN    PERSONAL    ESTATE    BELONGING    TO 
HER    AS    EXECUTRIX    OR    ADMINISTRATRIX — HIS    INTEREST    IN    HER 

PERSONAL   PROPERTY  UNRECOVERED  AT  THE  TIME  OF  HER  DEATH 

HIS   INTEREST  IN   HER   CHATTELS   REAL. 

§  234.  By  the  common  law,  all  of  the  wife's  personal  property, 
in  ner  possession,  actually  or  beneficially,  including  goods,  chattels, 
money  and  movables  of  every  description,  vests  immediately  and 
absolntely  in  the  husband  upon  marriage,  as  a  gift.  So  that,  upon 
the  consummation  of  the  nuptials,  the  whole  personal  property  of 
the  wife,  by  that  law,  is  instantly  liable  for  the  debts  of  the  hus- 
band, and  subject  to  his  unlimited  right  of  alienation.  It  may  be 
transferred  without  consideration  to  strangers,  wasted  in  folly  or 
extravagance,  or  lost  by  misfortune.  In  either  case  the  common 
law  offers  neither  assistance  or  protection.  However  ample  the 
fortune  which  the  wife  brings  to  the  husband  upon  the  marriage, 
this  law  makes  no  provision  out  of  it  for  her  support,  or  the  sup- 
port and  maintenance  of  the  children  of  the  marriage.  {Oshom  v. 
Morgan,  41  Eng,  Ch,  R.  432.  Carlton  v.  Zov^oy,  54  Maine  R. 
445.  Window  v.  Crocker^  17  ib,  29.  Hyde  v.  Stons,  9  C(/w,  R. 
230.  Blanchard  v.  Blood,  2  Barb.  R.  352.  Shirley  v.  Shir- 
ley^ 9  Paiges  R.  363.    Legg  v.  Legg^  8  Mass.  R.  99.    ITowes  v. 


HUSBAND^S  INTEREST  IN  WIFE^S  PERSONALTY.  885 

JBigdoWy  13  iJ.  384.      Commonwealth  v.  Manh/j  12  Phk.  R,  173. 
Peirce  v.  Thompeon^  17  eS.  391.     -4m<3«  v.  Chew^  5  J/i?^.  /^.  320. 
ComTTumweaUh  v.  Vams^  9  6WA.  ^.  288.    J^wA  v.  Cvshmcmy  6  iJ. 
20,  25.     -4^5^  V.  Carj^enter^  12  iJ.  382.     Casey  v.  Wiggin^  8  Graffs 
a.  231.    Matter  of  Orant^  2  Story's  R,  312.     Morgcm  v:  Thames 
Bank^  14  Conn.  iZ.  99.     Smith  v.  Yredand^  1   ChreerCs  R.  198. 
Hoskins  V.  MiUer^  2  /?^.  ^.  360.    Savery  v.  Oardner^  1  jBSZ'« 
CA.  ^.  191.     Ilawhins  v.  Craig^  6  J/on.  -ff.  257.     Fwfo  TTA^'fe  v. 
Zo^n^,  10  J/icA.  i?.  333.)    A  married  woman  is  incapable  at  com- 
mon law  of  receiving  and  holding  personal  property,  and  all  snch 
which  c>ome8  to  her  dnring  covertnre  by  gift,  sale  or  otherwise 
inures  to  the  benefit  of  her  husband,  and  he  may  dispose  of  it 
dnring  his  lifetime  without  her  consent,  or  bequeath  it  by  will,  and 
should  he  neglect  to  dispose  of  it  by  will  or  otherwise,  it  will  go  to 
his  executors  or  administrators,  and  not  to  his  wife,  thougli  she  sur- 
vive him.     {Campbell  v.  GdUbreath^  12  BusKs  R,  459.    Bwvng  v. 
Hdm^  2  Tenn,  Ch,  R.  368.)    And  it  has  been  held,  that  though 
the  husband  may  live  separate  from  his  wife,  money  deposited  in 
the  bank  to  her  credit  belongs  to  the  husband  and  he  can  claim  it. 
{A^nes  V.  Chew^  supra!)    And  the  doctrine  has  been  carried  to  the: 
extent  of  vesting  the  husband  with  the  title  to  personal  property- 
coming  to  the  wife  while  the  husband  lives  separate  from  her,, 
and  in  continued  adultery,  provided  the  relation  of  husband  and 
wife  still  continues.    {Russell  v.  Brooks^  7  Pick.  R.  65.     Turtle 
V.  Muncy^  2  J.  J.  Marsh,  R.  82.)    Even,  after  the  parties  are* 
divorced,  the  husband  can  claim  the  personal  effects  which  the  wife 
had  up  to  the  date  of  the  decree  dissolving  the  marriage  relation,, 
although  they  may,  perhaps  be  reached  indirectly,  through  alimony.. 
{Dean  v.  Richmxmd^  5  Pick,  R.  461,  467.     Lanvson  v.  ShotweUy, 
27  Miss.  R.  630,  636.)    And  so  persistent  is  the  rule  that  the  hus- 
band, by  virtue  of  his  marital  rights,  becomes  the  absolute  owner- 
of  his  wife's  personal  property  upon  the  marriage,  or  which  comes 
to  her  during  coverture,  that  it  has  been  held,  when  moneys  belong- 
ing to  the  wife  come  into  the  hands  of  her  husband  without  any 
agreement  on  his  part  to  refund  the  same,  that  a  subsequent  promise 
by  him  to  pay  it  back  to  her,  is  without  consideration,  and  does  not 
create  a  legal  obligation  against  him.    {Fletcher  v.  Updike^  3  HurCs 
R.  350.    S.  C.  5  N.  Y.  S.  C.  R.  hy  T.  <k  C.  513.    And  vide 
Ma^herCs  Ext.  v.  Machen^  8  Ala.  R.  764.)    When  real  estate  of 
the  wife  is  sold,  and  by  husband  and  wife  conveyed,  by  the  common. 
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law,  the  moneys  arising  from  the  sale  are  the  property  of  the  hus- 
band. (HanUm  v.  Jone^^  20  Wis.  R,  530.  Jones  v.  Plummery  20 
Md.  R.  416.  RamsddU  v.  CraigkiU^  9  Ohio  R.  197.  But  vide 
TrimhU  v.  Ries^  87  Penn.  R,  448.)  And  when  personal  property 
is  purchased  by  the  wife  in  one  state,  after  which  the  parties  move 
into  another  state  where  the  statute  permits  the  wife  to  hold  such 
property,  taking  the  same  with  them,  it  will  be  presumed  that  the 
common  law  was  in  force  in  the  state  when  the  property  was 
purchased,  and  therefore  became  the  property  of  the  husband. 
{Tinkler  v.  Cox,  68  lU.  R.  119.  Hydrick  v.  Burke^  80  Ark.  R. 
124.  And  vide  Stokes  v.  Macken^  62  Barb.  R.  145.  Also  Lechr 
imherger  v.  Qraham,  50  Ind.  R.  288.  Sunvphries  v.  Harrison^ 
30  Ark.  R.  79.)  The  law  of  the  place  where  the  property  is 
acquired,  and  that  of  the  place  where  the  parties  may  be  must 
concur  in  favor  of  the  wife,  in  order  to  deprive  the  husband  of  his 
rights  to  his  wife's  personal  property.  When  property  is  acquired 
during  coverture,  while  the  parties  reside  in  a  state  where  the  com- 
mon law  applicable  to  marital  rights  prevails,  and  the  money  realized 
from  such  property  is  invested  in  a  state  where  the  wife  may  hold 
personal  property,  the  property  remains  the  separate  property  of 
the  husband.  {OUver  v.  Robertson,  41  Texas  R.  422.)  But  it 
would  seem  that  a  husband  may  surrender  to  the  wife  the  rights  to 
her  personal  property,  which  the  law  gives  him  by  reason  of  the 
marriage.  This  he  may  do  by  an  ante-nuptial  contract,  or  by 
making  gifts  himself  to  his  wife.  {Bervt  v.  Bent,  44  Vt.  R.  556. 
And  vide  Penn  v.  Yovm>g,  10  BusKs  R.  626.  BryanPs  Admr. 
V.  Bryant,  8  ib.  155.  Jay  cox  v.  Caldwelly  37  How.  Pr.  R.  240. 
S.  C.  51  N.  Y.  R.  895.  Sweeney  v.  Boston  Fi/oe  Cents  Savings 
Bamk,  116  Mass.  R.  384.)  And  a  married  woman  may  lend  her 
property  or  money  to  her  husband,  with  an  agreement  on  his  part 
to  keep  it  for  her,  and  repay  it  to  her  with  interest ;  and  such  a 
transaction  gives  an  eqnitable  right  to  the  wife  against  her  husband, 
of  whidii  she  may  avail  herself  to  overcome  the  strict  common-law 
rule  entitling  the  husband  to  her  personal  property.  And  although 
the  statute  of  limitations  may  have  run  upon  such  a  claim,  tlie  hus- 
band would  still  be  under  an  equitable  and  moral  obligation  to  pay 
it,  andlie  may  voluntarily  do  so,  and  the  lapse  of  time  he  would 
not  be  bound  to  regard  as  a  defense.  ( WoodwoHh  v.  Sweet,  44 
Barb.  R.  268.  S.  C.  61  If.  Y.  R.  8.  Jayoox  v.  Caidwell,  61 
iVT.  r.  R.  395.    McCartney  v.  Welch,  44  Barb.  R.  271.    S.  C. 
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51  N.  T.  B.  626.  Savage  v.  (7ir^,  44  iT.  Y.  R.  298.  Syramse 
CMUed  Plow  Co.  v.  fr%,  20  Hv/h'b  R,  206.  ^rwi  vide  Clough 
V.  Russell^  55  itT.  ^.  ^.  279.)  Damages  growing  out  of  tortB 
to  the  person  or  reputation  of  the  wife,  belong  to  the  husband,  and 
if  recovered  and  collected  during  his  life  they  are  his  absolute  prop- 
erty. {Anderson  v.  Anderson^  11  BvsKs  R.  327.  Shaddock  v. 
Clifton^  22  Wis.  R.  114.)  And  the  husband  becomes  the  absolute 
owner  of  the  wife's  legacies,  and  to  moneys  arising  from  the  sale 
of  her  inheritance  or  distributive  share  of  her  father's  personal 
estate.  (  Westervdt  v.  Oregg^  \^  N,  Y.  R.  202.  Ja^ks  v.  Adair ^ 
31  Ark.  R.  616.  Oswald  v.  Eoover^  43  Md.  R.  360.  Plumer  v. 
Jarmwn^  44  ib.  632.  Weems  v.  Weems^  19  ih.  334.  Walker^ s  Ad/m/r. 
V.  Walker's  Admr.  41  Ala.  R.  853.) 

§  235.  It  may  be  inferred  from  the  rules  stated,  that  the  common 
law  gives  the  husband  no  title  to  his  wife's  personal  chattels  or 
property  in  her  choses  in  action,  imless  he  reduces  the  same  to  his 
possession  or  collects  and  appropriates  such  choses  in  action,  during 
coverture ;  and  it  is  true  that  money  and  other  goods  and  chattels 
of  the  wife  do  not  become  the  absolute  property  of  the  husband, 
until  they  are  reduced  to  possession.  {HaswUl  v.  HiUy  47  N.  H. 
R.  407.  Wilkinson  v.  Perrin^  7  Mon.  R.  216,  246.  Hynes  v. 
LewiSj  1  Taylor's  R.  44.  Wiihim,  v.  Frazier^  1  Haywa/rds  R. 
375.  Ea/rly  v.  Sherwood^  1  Dvd.  R.  7.  Mayfield  v.  Clifton^  3 
Stew.  R.  375.  And  in  order  to  defeat  the  wife's  title  by  survivor- 
ship, the  husband  must  reduce  her  property  to  possession  as  hus- 
band, and  a  chose  in  action  accruing  to  a  woman  during  coverture, 
survives  to  her,  unless  the  husband  reduce  it  to  his  exclusive  pos- 
session during  his  lifetime.  {ChappeUe  v.  OJ/ney^  1  SawyeT^s  R. 
401.  Standeford  v.  Devoid  21  Ind.  R.  404.  Crawford  v.  Brady ^ 
35  Oa.  R.  184.  And  vide  Mayer's  appeal^  77  Perm.  R.  482.) 
The  recovery  of  a  judgment  by  husband  and  wife  in  an  action  on 
the  wife's  debt,  has  been  held  not  to  be  such  a  reduction  to  posses- 
sion by  the  husband  as  to  defeat  the  title  of  the  wife  by  survivor^ 
ship.  (Searvng  Searing^  9  Paigis  R.  283.  CriMenden'  v..  Alex- 
ander^ 15  Or  ay's  R.  432.  Vide  Stamwood  v.  Stomwoody  17  Mass. 
R.  57.  Burr  v.  Sherwood^  3  Bradf.  R.  85.  Dun  v.  La/ncaster^ 
4  BusKs  R.  581.)  The  true  rule  would  seem  to  be,  that  the  hus- 
band, at  common  law  has  an  absolute  title  to  all  the  personal  prop- 
erty of  the  wife  during  coverture,  including  goods,  chattels,  money 
and  choses  in  action ;  and  his  interest  in  the  same  only  ceases  in  the 
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event  of  his  dying,  leaving  the  wife  surviving,  without  having 
reduced  the  property  to  his  possession,  or  appropriated  the  same  to 
his  own  benefit  in  his  lifetime.  And  it  has  been  held,  that  a  hus- 
band is  entitled  to  the  personal  property  and  choses  in  action  of 
his  wife,  and  that  they  are  vested  in  him  at  her  death,  whether 
reduced  to  possession  or  not,  in  virtue  of  his  marital  right,  and  not 
of  his  right  to  administration.  {Watt  v.  Watt,  3  Vea.  R*  244. 
Byder  v.  Hvlse,  24  N.  T.  H,  372.  Hansom  v.  Nichols,  22  tb. 
110.  Matter  of  Winne,  1  Zans.  H.  508,  510.  Shvmwa/y  v. 
Cooper,  16  Barb.  R.  556.  Ri^en  v.  White,  43  ib.  92, 96.  VaUanoe 
V.  Bausch,  28  i&.  633.  McCosker  v.  Oclden,  1  Bradf,  R.  64. 
Zush  V.  Alhurtes,  Ib.  456.  Jon^s  v.  Brown,  37  N,  H,  R,  439. 
Donnington  v.  Mitchell,  1  Ore&rCs  OJh.  R.  243.  Lee  v.  Wheder,  4 
Ga.  R.  541.  Hendin  v.  CoLgin,  4  Mumf.  R,  231.  Clough  v. 
Bond,  6  e/i^.  50.)  If  the  husband  die  before  the  personal  effects 
of  his  deceased  wife  are  recovered,  they  will  go  to  his  next  of  kin, 
or  to  his  executors  or  administrators,  as  a  part  of  his  personal  prop- 
erty. {Humphrey  v.  BvUen,  1  AtJc.  R.  458.  Elliott  v.  Collier,  8 
ib.  526.  In  re  Mary  Pountney,  4  Hagg.  Ecc.  R.  289.  Fielder 
V.  Hanger,  3  ih,  770.  Roosevelt  v.  EUiihorp,  10  Paiges  R.  415. 
Lockwood  V.  Stockholm,  11  iJ.  87.  FiwAJi^rri^  v.  TToZ^,  10  Pick. 
R.  429,  Jordan  v.  J&rdan,  52  Maine  R.  320.)  And  if  adminis- 
tration rf«  i^mi^  n{>n  of  the  w5fe  be  granted  to  a  third  person ;  or  if 
the  wife's  next  of  kin  administer,  he  will  be  regarded  as  a  trustee 
of  the  husband  in  case  he  die  before  administering.  {Soutb  v. 
Wyn,  1  P.  Wms.  R.  37S.  CaH  v.  Rees,  Ib.  381.  Betts  v.  Kimp- 
ton,  2  Ba/m.  dh  Adolph.  R.  273.  Hvmier  v.  HaReitt,  1  Eden^s  Ch. 
R.  388.  Whitaker  v.  Whitaker,  6  Johns.  R.  112.  Stewart  v. 
StewaH,  7  eTbArw.  C%.  R.  229.  CZ«rA  v.  C'^arA,  6  TTa^to  cfe  /Sferj'. 
^.  85.  And  vide  Farie's  appeal,  23  Penn.  R.  29.  77i  re  Sowerly, 
2  C^'wr^.  jB.  853.)  A  vested  remainder  to  the  wife  in  chattels, 
dependent  on  a  life  estate  vests  in  the  husband  absolutely,  and  with- 
out any  reduction  to  possession,  {Dade  v.  Aleosande?*,  1  Wash. 
[  Va.'\  R.  30.  Zotvry  v.  Housten,  3  How.  [^Miss.']  R.  394.  Pinch- 
ard  V.  Smith,  6  LiU.  R.  331 .  Pattin  v.  ^oZZ,  2  i?.  if^.  i?.  462.) 
And  a  share  of  personal  estate,  accruing  in  the  right  of  the  wife 
during  coverture  vests  in  the  husband  absolutely,  even  before  dis- 
tribution is  made,  and  does  not  in  the  event  of  his  prior  death  sur- 
vive to  the  wife.  {Oriswold  v.  Permiman,  2  Conn.  R.  564.)  It 
may  be  added,  that,  as  regards  creditors  of  either  husband  or  wife, 
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all  money  and  other  personal  property  of  the  family,  are  presumed 
to  be  the  husband^s.    ( Walker  v.  Reamy^  36  Pmn.  R,  410.) 

When  the  wife's  chattels  are  in  the  hands  of  a  third  person,  or 
have  been  converted  subsequent  to  the  marriage ;  and  in  all  cases 
when  the  wife's  chattels  come  to  the  possession  of  the  husband,  an 
action  may  be  brought  for,  or  in  relation  to  the  same  by  the  hus- 
band alone.  {Powers  v.  Marshall^  1  Sid.  R.  172  Bcxwen  v. 
Mattaire^  1  Selw.  N.  P,  R.  11th  ed,  314:.  Blackbome  v.  Gra/ves^ 
2  Lev,  R.  107.  Ndihorp  v.  Anderson^  1  Scdk.  R.  114.  Brett  r. 
Oumberlcmdy  3  Bvhbrodis  R.  164,  recognized  m  McNeil  v.  Holr 
lovmy^  1  Bwm,  <&  Aid.  R.  217,  224.)  But  it  should  be  stated  that 
the  husband  has  no  title  to  property  held  by  his  wife  in  the  right 
of  another,  as  executrix,  administratrix  and  the  like,  although  he  is 
liable  in  case  she  misapplies,  or  has  misapplied  the  funds  which 
came  into  her  hands.  After  marriage,  however,  the  common  law 
does  not  permit  the  wife  to  become  an  executrix  or  administratrix 
without  the  husband's  consent.  {Anonymoua^  1  Salk,  R.  283. 
But  vide  In  re  Ha/rdinge,  2  Gv/rU  R.  640.) 

§  236,  Money  earned  by  the  wife,  and  property  acquired  by  the 
labor  of  the  wife,  even  while  the  parties  live  apart,  belong  abso- 
lutely to  the  husband,  at  common  law,  irrespective  of  the  circum- 
stances under  which  the  separation  took  place,  for  the  husband  is 
entitled  to  the  person  and  labor  of  his  wife,  and  all  the  benefits  of 
her  industry  and  economy,  so  long  as  the  marriage  relation  con- 
tinues between  them.  {Ohver  v.  Proprietors  of  Drury  Lane^  18 
Eng.  C.  L.  R.  269.  Prescott  v.  Brown,  23  Maine  R.  305. 
McKa/din  v.  Breslin,  8  Gray^s  R.  177.  Gropsey  v.  McKinney, 
80  Barb.  R.  47.  Matter  of  Boyle's  Efdale,  1  Tuck.  R.  4.  Bean 
V.  Kiah,  4  Bun's  R.  171,  173,  175.  FUer  v.  N.  F.  Central  R.  R. 
Co.  49  N.  T.  R.  47,  56.  Smith  v.  ^reeland,  1  Green's  R.  198. 
Cramer  v.  Redford,  2  ib.  367.  National  Bank  of  Metropolis  v. 
Sprague,  20  N.  J.  Eq.  R.  13.  Rayhold  v.  Rayhold,  20  Penn.  R. 
308.  YopstY.  Topst,  51  Ind.  R.  61.)  In  fact,  by  the  common 
law,  the  husband's  right  to  the  services  and  earnings  of  his  wife  is 
absolute,  and  the  avails  of  any  business  which  she  may  carry  on, 
even  in  her  own  name,  are  the  property  of  her  husband.  {Bulford 
V.  Crane,  1  Green's  R.  265.)  And  the  husband  may  maintain  an 
action  for  damages  against  a  party  who  may  disable  his  wife  so  as 
to  deprive  him  of  her  full  earnings  and  service.  {Mewhirter  v. 
HaMon,  42  Iowa  R.  288.     TutOe  v.  The  C.  R.  I  dk  P.  R.  Co.  II. 
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518.)  So,  also,  the  husband  is  entitled  t^  the  comfort  and  society 
of  the  wife,  and  he  has  a  cause  of  action  against  any  person  who 
may  intentionally  deprive  him  of  the  same.  The  wife  owes  to  the 
husband  the  duty  of  living  with  him,  and  seeking  to  promote  his 
interests  and  happiness^  and  whoever  may  be  guilty  of  enticing  her 
away  from  him,  or  willfuUy  interferes  to  prevent  the  performance 
of  that  duty,  is  liable  to  the  husband  for  the  wrong  done  by  him. 
( Weedon  v.  Timhrell^  5  Term  /?.  357.  Wimsmore  v.  Greeribanky 
WUM  R.  581.  Sohuneman  v.  Palmery  4  Barb.  H.  225,  227. 
Barnes  v.  AUeUy  80  ih,  663.  But  vide  8.  C\  4  Xeyea'  R.  390. 
Bormett  v.  Smith,  21  Barb,  R,  439.  Hoard  v.  Peck,  56  ib. 
202.  lleermance  v.  Ja7iie8,  47  ib.  120.  -SI  C.  32  Bow  Pr.  R.  142. 
Hutokeson  v.  Peck,  5  Johns.  R.  196.)  And  upon  the  same  prin- 
ciple, the  common  law  gives  an  action  to  the  husband  against  the 
man  who  has  carnal  connection  with  his  wife,  and  it  makes  no  dif- 
ference whether  the  wife  may  have  consented  to  her  defilement,  or 
was  overcome  by  force.  {Forsyth  v.  State,  6  Ohio  R.  23.  Rigants 
V  OiUisard,  7  Mod.  R.  78.)  But  a  different  rule  has  been  adopted 
by  the  supreme  court  of  New  York  at  special  term  in  respect  to 
the  rights  of  the  wife  relating  to  her  husband's  abandonment  of  her ; 
the  court  holding  that  an  action  cannot  be  maintained  by  a  wife 
against  a  third  person  for  his  wrongful  acts  in  inducing  the  husband 
to  leave  her  and  become  separate  from  her.  {Va/n  Arnam  v. 
Ayi'eSy  67  Barb.  R.  544.  And  vide  Lynch  v.  Knights,  5  L.  T. 
N.  8,  291.  8.  C.  9  Hcmse  of  Lards  Cas.  577.)  But  on  the  con- 
trary a  case  has  recently  been  disposed  of  in  the  city  court  of 
Brooklyn  at  Nisi  Prius,  wherein  the  wife  was  allowed  to  submit  to 
the  jury  the  question  whether  a  female  living  in  adultery  with  her 
husband  from  whom  the  wife  had  been  divorced,  on  account  of 
such  adultery,  had  instigated  the  adultery  with  the  understanding, 
that  if  the  jury  found  that  the  abandonment  and  adultery  of  the 
husband,  was  procured  by  the  adulteress,  such  adulteress  was  liable 
in  damages  to  the  divorced  wife.  {Kneesey  v.  Esojier,  not  reported.) 
And  this  is  in  accordance  with  a  case  recently  decided  by  the  Ohio 
supreme  court,  wherein  it  was  held  that  a  wife  may  maintain  an 
action  against  a  person  who  wrongfully  induces  her  husband  to 
abandon  her  or  drive  her  from  his  house.  (  Wesilake  v.  WesHake, 
84  Ohio  8t.  R.  621.) 

§  237.  Upon  marriage  the  husband,  at  common  law,  becomes 
entitled  to  a  freehold  in  his  own  right  in  the  real  estate  of  his  wife, 
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and  pofiBession  of  all  her  chattels  real,  indading  terms  for  years, 
leases  and  mortgages.  {Clarke a  appeal^  79  P&nn  R.  376.  Jones 
V.  PoMerson^  11  Barb.  /?,  572.  Clapp  v.  SUmghton^  10  Pick.  R. 
463,  Chauncey  v.  Strcmg^  2  Roofs  R.  369.  Prate  v.  Smithy  2 
Vrooni^s  R.  244.  ^tmn  v.  Owhan^  45  ^^.  J?.  370.)  The  hus- 
band, during  the  joint  lives  of  himself  and  wife,  has  the  absolute 
control  of  all  the  real  estate  of  his  wife,  and  can  convey  or  mort- 
gage it  for  that  period,  and  the  same  may  be  taken  to  satisfy  his 
debts ;  and  this  interest  in  the  wife's  real  estate  may  continue  longer 
than  the  joint  lives  of  the  husband  and  wife,  if  he  survives  her. 
This  depends  upon  the  happening  of  the  events  requisite  to  consti- 
tute him  tenant  by  the  curtesy.  Bat  by  the  marriage,  the  husband 
acquires,  during  coverture,  at  least,  the  usufruct  of  all  the  real 
estate  of  the  wife  which  she  has  in  fee  simple  or  for  life.  {Ba/rber 
V.  Harris,  15  Wend.  R.  615,  618.  Matter  of  Wvane,  2  Lam.  R. 
21,  24.  Porch  V.  Fries,  3  OreerCs  R.  204.  Bailey  v.  Duncctn,  4 
Mon.  R.  260.  Merriweather  v.  Brooker,  5  Zitt.  R.  256.  Tumer^s 
case,  1  Vem.  R.  7.  Pitt  v.  Hunt,  lb.  18.  Tuder  v.  Samyne,  2 
ib.  270.  Whitmarsh  v.  Robinson,  1  CoU.  R.  571.  Cateret  v. 
PaschaU,  3  P.  Wms.  R.  200.  Vide  Goxs  note  to  Squib  <&  Wyn,  1 
ib.  380.  Zimmerman  v.  Schoenfeldt,  3  HutCs  R.  692,  and  Moore 
T.  Cal/oert,  6  BusKs  R.  356.)  A  husband,  at  common  law,  acquires 
by  his  marriage  the  right  to  use  and  occupy,  during  coverture, 
lands  held  by  his  wife  in  joint  tenancy.  {^Bishop  v.  Blair,  36  Ala. 
R.  80.)  And  the  husband  of  a  widow  entitled  to  dower  in  lands 
of  her  first  husband,  becomes  vested  for  life  in  such  dower,  and 
may  have  the  same  assigned,  {MamrCs  appeal,  50  Penn.  R.  375. 
Vide  Cleary  v  McDowaU,  1  Cheve^  R.  139.)  And  the  same  rule 
applies  to  any  life  estate  belonging  to  the  wife,  in  which  case  the 
crops  growing  upon  the  land  at  the  time  of  the  death  of  the  wife 
pass  to  the  surviving  husband  as  emblements.  {Spencer  v.  Lewis, 
1  Roust.  R.  223.  Shaw  v.  Partridge,  17  Vt  R.  626.)  The  inter- 
est of  the  husband  in  his  wife's  lands  is  a  freehold,  and  he  is  subject 
to  the  same  rules  in  respect  to  such  lands,  as  pertain  to  ordinary 
life  estates.  {Kibbie  v.  WiUiams,  58  lU.  R.  30.)  But  the  right  of 
the  husband  to  the  use  of  his  wife's  real  estate  ceases  upon  a  divorce 
a  vinculo.  {Burt  v.  JSurburt,  16  Vt  R.  292.)  And  the  husband 
is  subject  to  the  same  restrictions  in  respect  to  the  committing  waste 
and  the  like  on  his  wife's  lands,  as  ordinary  tenants  for  life  are  in 
relation  to  the  lands  they  possess.    {Stroebe  v.  Fehl,  22  Wis.  R.  337.) 
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§  238.  However,  so  jealous  is  the  common  law  of  the  rights  of 
the  husband  in  the  real  estate  of  his  wife,  that  it  has  been  held  that 
a  conveyance,  by  a  feme  sde^  of  her  real  estate  on  the  day  of  her 
marriage,  or  the  eve  thereof  ^without  consideration,  was  prima 
fcude  in  fraud  of  her  husband's  marital  rights,  and  would  be  set 
aside  unless  the  grantor  should  show  that  the  fact  of  the  convey- 
ance was  communicated  to  the  husband  before  the  nuptials  were 
celebrated.  {JSabinson  v.  Bitok,  71  Penn.  B.  386.  Baker  v. 
Jordan  y  73  iT.  C.  R.  145.)  And  in  one  case  it  was  held  that  such 
a  conveyance  on  the  eve  of  the  marriage,  without  the  consent  of 
the  contemplated  husband,  was  a  fraud  upon  his  rights,  and  void  as 
to  him,  although  he  had  notice  of  the  transaction  before  the  mar- 
riage knot  was  actually  tied.    {Hobha  v.  Blandford^  7  Man.  B,  469.) 

§  239.  If  the  husband  die  leaving  his  wife  him  surviving,  without 
having  disposed  of  the  chattels  real  of  his  wife  by  grant  or  devise, 
they  will  survive  to  the  wife.  {Mitfard  v.  Mitford^  9  Ves,  R.  98.) 
And  if  the  husband  should  grant  part  of  a  term  which  he  holds  in 
right  of  his  wife,  and  then  die,  the  remainder  will  survive  to  the 
wife.  {Sym's  ccLse^  Oro.  Eliz.  33.)  But  if  the  husband  survive 
his  wife,  without  having  alienated  his  wife's  chattels  real,  the  law 
gives  them  to  him.  {Dae  v.  Polgrean^  1  H.  Black.  R.  535.)  It  is 
a  very  old  principle  settled  by  the  common  law,  that  if  a  chattel 
real  is  vested  in  the  husband  in  right  of  his  wife,  he  may  dispose  of 
it  during  coverture,  and  if  he  survive  her  witliout  having  disposed 
of  it,  he  is  entitled  to  it  in  his  own  right,  because  it  once  vested  in 
him ;  but  if  he  die  before  his  wife,  without  having  disposed  of  the 
same,  she  will  have  it  again ;  although  the  husband  may  forfeit  the 
chattel  real  of  his  wife,  and  it  may  be  taken  for  his  debt  on  execu- 
tion, in  which  case  it  will  be  lost  to  the  wife,  although  she  may 
survive  him.     {Miller  v.  WiUiamSy  1  P.  Wme.  R.  258.) 

§  240.  It  has  been  shown  that  the  husband  is  entitled  to  the  use 
of  lands  held  by  his  wife  in  joint  tenancy ;  but  in  this  case,  the 
right  would  cease  upon  the  death  of  his  wife,  because  the  whole 
estate  would  then  go  to  the  other  joint  tenant.  But  the  wife's 
remainder  in  leasehold  property,  vested  in  interest,  though  not 
vested  in  possession,  becomes  her  husband's  on  marriage,  and  will 
survive  to  him  upon  her  death.  {Matter  of  Zufe,  4  JEdw.  CA.  R. 
395.)  The  law  gives  such  a  remainder  of  the  wife  to  the  husband 
upon  the  marriage,  and  though  not  a  vested  possession,  it  is  assigna- 
ble, transmissible,  and  descendible.     Of  course,  if  the  husband  die 
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before  his  wife,  while  the  life  estate  still  exists,  the  remainder  will 
survive  to  the  wife.  Or,  if  he  survive  his  wife,  but  die  before  the 
tenant  for  life,  and  before  he  can  become  possessed  of  the  remainder, 
it  would  go  to  the  wife's  and  not  to  the  husband's  representative 
and  next  of  kin.  And  it  has  been  held  in  the  State  of  Kentuckj, 
that,  when  a  married  woman,  who  has  a  vested  remainder  in  lands, 
dies  before  the  termination  of  the  life  estate,  her  interest  descends 
directly  to  her  heirs,  and  her  husband  cannot  take  an  estate  by  the 
curtesy.     {Moore  v.  Calverty  6  BvsKa  R.  356.) 

§  241.  It  seems  to  be  settled  that  when  the  husband  survives  his 
wife,  and,  upon  that  event,  becomes  entitled  to  her  term  for  years, 
he  succeeds  to  them,  subject  to  all  charges  and  equities  with  which 
they  were  affected  in  her  possession,  so  that  if  the  wife  has  before 
marriage  subjected  her  terms  to  an  annuity,  or  other  incumbrance, 
and  her  husband,  either  after  her  marriage  or  after  her  death,  has 
renewed  the  leases,  or  surrendered  the  old,  and  taken  new  leases, 
the  incumbrances  in  equity  will  attach  upon  such  new  leases,  and  the 
creditors  will  not  be  bound  to  contribute  toward  fines  or  expenses, 
in  consequence  of  the  transaction.  {Moody  v.  Matthews^  7  Yes.  R. 
174.  Vide  Wmslow  v.  Tighe,  2  BaU  <&  Beat.  R.  195.  Stubhs  v. 
Rothy  lb.  548.)  In  case  a  term  of  years  is  vested  in  the  wife  as 
executrix  or  administratrix,  the  husband  has  power  to  dispose  of  it, 
because  he  is  entitled  to  administer  in  his  wife's  right.  {Arnold  v. 
Bidffood,  Cro.  Jac.  318.)  And  if  a  residue  of  a  term  of  years  be 
vested  in  the  wife  as  administratrix,  for  the  same  reason,  he  may 
release  it,  and  his  release  will  be  good.  {Zemck  v.  Cqppm^  2  Wm. 
Black.  R.  801.    S.  C.  3  WiU.  R.  277.) 

§  242.  If  the  wife  be  a  lessee  for  years  at  the  time  of  the  mar- 
riage, the  husband  may  defeat  her  right  of  survivorship  by  accepting 
a  new  lease  from  the  reversioner.  And  when  a  lease  was  granted 
to  a  husband  and  wife  for  a  term  of  years,  and,  after  they  entered, 
the  lessor  enfeoffed  the  husband,  who  died  seised  during  his  wife's 
life,  it  was  held  that  this  extinguished  the  term,  and  defeated  the 
wife's  right  of  survivorship,  for  the  reason  that,  by  such  acceptance, 
the  husband  admitted  the  lessor's  power  to  enter  and  make  livery, 
which  he  could  not  lawfully  do  during  the  continuance  of  the  term, 
BO  that,  of  necessity,  this  admission  by  the  husband  amounted  to  a 
surrender  of  the  term.    {Do^vninf  v.  Seymour j  Cro.  Eliz.  912.) 

If  the  husband  mortgages  the  wife's  term,  as  he  may  lawfully 
do,  and  iHglects  to  pay  the  money  when  due,  the  ebtate  of  the 
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mortgagee  becomes  absolute,  and  the  wife's  legal  right  by  survivor- 
ship is  defeated.  (  Vide  Radford  v.  Yoimg^  4  Vin,  Ahr.  50,  pi,  15.) 
But  if  the  equity  of  redemption  be  reserved  to  the  husband  and 
wife,  she  will  be  entitled  to  it  by  survivorship.  {PiU  v.  PiU^ 
Turn.  <&  Ru88.  JR.  180.  Jackson  v.  Parker^  Antble^%  R.  687. 
(Mrh  V.  BurgK,  2  Cd.  N.  C.  C.  221.  9  Jv/r.  679.)  And  the  bus- 
band's  agreement  to  mortgage  the  wife's  term  will  only  be  enforced 
«gainst  her  to  the  extent  of  the  money  due.  {Bates  v.  Damdy^  2 
Aik.  R.  207.) 

If  arrears  of  rent  accrued  while  the  wife  was  single,  and  her 
Husband  gave  an  acquittance  for  what  became  due  after  the  mar- 
riage, and  then  died,  the  discharge  would  prevent  his  wife  from 
recovering  the  arrears  which  were  due  at  the  time  of  the  marriage, 
unless  she  could  prove  that  the  prior  arrears  remained  unsatisfied. 
If  the  husband's  acquittance  be  under  seal,  then  it  will  bar  the 
wife ;  if  not  under  seal,  it  is  merely  a  presumptive  bar.  [Merten 
V.  Bophma^  Dyer^s  R.  271.) 

§  248.  Such  are  the  leading  common  law  principles  which  apply 
to  the  estate  of  the  husband  in  the  personal  property  and  chattels 
real  of  his  wife.  The  changes  which  have  been  made  by  the  statutes 
of  the  several  states  upon  the  subject  will  be  fully  considered  here- 
after. It  ought  to  be  stated,  however,  in  this  connection,  that, 
although  the  personal  property  belonging  to  the  wife  at  the  time  of 
her  marriage,  as  a  general  rule,  passes  at  once  to  the  husband,  under 
and  in  virtue  of  the  marriage,  yet  it  sometimes  happens -that  the 
marital  right  of  the  husband  is  excluded  by  some  express  or  implied 
trust,  for  the  sole  and  separate  and  exclusive  benefit  of  the  wife ;  in 
which  case  the  husband  has  no  right  to  appropriate  the  property  to 
his  own  use.  Such  a  trust  may  be  contained  in  the  provisions  of  a 
settlement,  or  by  a  trust  deed,  or  by  the  will  of  a  third  person ;  or 
the  trust  may  be  implied  from  the  very  nature  and  character  of  the 
gift  itself.  Gifts  made  after  marriage  by  third  persons  may  also 
be  expressly  given  for  the  sole  and  separate  use  of  the  wife,  inde- 
pendent of  her  husband ;  and  when  so  given,  if  the  husband  consents 
to  her  receiving  the  gifts,  he  and  his  creditors  are  bound  by  the  trust. 
This  subject  will  be  more  especially  considered  hereafter.  But  if 
there  be  no  such  trust,  then,  as  has  been  suggested,  the  husband 
becomes  entitled  to  the  wife's  personal  property  by  the  marriage, 
and  immediately  after  the  marriage  may  appropriate  the  same  to 
his  own  use    {In  the  Matter  of   Grants  5  Law  Reporter,  11), 
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although  there  is  a  species  of  personal  property  ^ven  to  the  wife 
by  third  persons  daring  covertare  which  does  not  pass  to  the  hus- 
band. For  example,  mourning  rings  and  the  like,  given  by  third 
persons  to  the  wife  since  her  marriage,  are,  from  their  very  nature 
and  character,  purely  personal,  and,  as  memorials  of  the  dead,  and 
also  of  the  affection  of  the  living,  they  are  sacred,  and  cannot  be 
touched  either  by  the  husband  or  by  his  creditors.  {In  the  Matter 
of  Grcmt^  5  Law  JR.  11.) 


CHAPTER  XXI. 

THE  INTEBEST  OF  THE  HUSBAND  IN  HIS  WIFE's  OHOSES  IN  ACnON 
IN  POSSESSION  —  THBIB  SEDUOTION  INTO  POSSESSION  BY  THE  HUS- 
BAND—  EFFECT  OF  JUDGMENTS  AND  DE0BEE8  IN  VESTING  THEBC  IN 
HUSBAND  —  8UBVIVOB8HIP  OF  WIFE,  HOW  BARBED  —  HEB  LEGA- 
CIES  AND  DISTBIBUTIVE  SHARES  —  HEB   EQUITIES. 

§  244.  It  has  been  shewn  that  marriage  is  only  a  qualified  gift  to 
the  husband  of  the  property  \.f  his  wife,  falling  under  the  descrip- 
tion of  choses  in  action,  and  that  this  species  of  property,  at  common 
law,  belongs  to  the  husband  in  all  respects  as  though  he  became 
possessed  of  it  by  purchase ;  upon  condition,  however,  that  he  reduce 
it  into  his  own  possession  during  coverture ;  and  if  he  die  before 
his  wife,  without  having  actually  reduced  the  same  into  possession, 
then  she  and  not  his  personal  representatives  will  be  entitled  to  it. 
( Videy  furtheTy  Screven  v.  Blv/rUy  7  Ves.  R.  294.  Langham  v. 
Newry^  3  \b.  467.  Kitdnger^e  Eatate^  2  Ashm.  R,  455.  Qlaegow 
V.  Sandsj  8  GiU.  <fe  Johns.  R.  96.  Poindexter  v.  Blackbumey  1 
Ired.  Eq.  R.  286.  KiUonst  v.  KiUerist,  7  Bmo.  [Jfiw.]  R.  811. 
Bcmke  v.  Markdmry^  8  Litt.  R.  282.  Snowhill  v.  SnowhiUy  1 
Oreen'e  Ch.  R.  30.  Whitaker  v.  Whitaker^  6  Johns.  R.  112.  Zegg 
V.  Z^^,  8  Mass.  R.  99.  Dean  v.  Richmond^  5  Pick.  461,  468. 
Richards  v.  Richards^  22  Eng.  C.  L.  R.  119.  Oaters  v  Maddey^ 
6  Mees.  i&  Wds.  R.  428.)  If  the  husband  survive  his  wife,  he  is 
entitled  to  her  choses  in  action,  whether  reduced  to  his  possession 
or  not ;  that  is  to  say,  this  is  the  general  common  Jaw  rule,  and  as 
to  her  choses  in  action  coming  to  her  after  marriage,  the  husband 
may  bring  an  action  in  his  own  name  for  them,  and  a  recovery  in 
his  own  name  is  equivalent  to  reducing  to  possession,  which  is 
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different  from  the  rule  in  case  the  chose  in  action  came  to  the  wife 
before  coverture.  {Vide  Oarforth  v.  Bradley^  2  Ves.  R.  676.) 
But  in  Pennsylvania  marriage  is  regarded  as  only  a  conditional  gift 
of  the  wife's  choses  in  action,  which  like  any  other  gift  requires  the 
assent  of  the  donee,  and  if  he  neglects  to  reduce  it  to  his  possession 
during  coverture,  he  is  presumed  to  have  rejected  it.  {Gochenaur^% 
EstcUe^  23  P&fm,  JR,  460.)  And  a  similar  doctrine  is  recognized  in 
Ohio.  {Hoop  V.  PlummeTy  14  Ohio  St,  R.  48.)  A  promissory 
note  given  to  husband  and  wife  jointly,  and  held  by  the  husband 
at  the  time  of  his  death,  goes  to  his  surviving  wife,  whether  the 
consideration  of  the  note  was  advanced  by  the  husband  or  wife. 
The  rule  is  that,  when  an  obligation  is  taken  to  the  husband  and 
wife,  or  to  the  wife  alone  with  the  husband's  aissent,  and  the  hus- 
band dies  leaving  his  wife  surviving,  the  action  thereon  survives  to 
the  wife,  and  she  is  entitled  to  the  proceeds.  {Draper  v.  Jdckaoriy 
16  Mass,  R,  483.  Richardson  v.  Daggett,  4  Vt.  R.  336.  Sanford 
V.  Sanford,  5  Zms.  R,  486,  495.  S.  G.  61  Ba/rl.  R,  293.  Borst 
V.  Spdmam.,  4  N,  T.  R.  284,  288.)  But  during  the  life  of  the 
husband,  his  wife  cannot  receive  payment  of  the  money  due  on  her 
own  chose  in  action  except  as  her  husband's  agent.  {Thrasher  v. 
Tvttle,  22  Mains  R.  336.) 

§  245.  Upon  this  subject  it  was  said  by  the  chief  justice  of  the 
State  of  Kentucky,  in  a  case  involving  several  important  questions 
connected  with  it,  that  "the  choses  in  action  of  the  wife  at  the 
time  of  her  marriage  vests  in  the  husband  sub  modo  only;  that 
is  on  condition  that  he  reduce  them  to  possession,  or  otherwise 
dispose  of  them  eff^ectvMy  during  coverture.  If  the  wife  survive, 
no  such  disposition  having  been  made,  they  survive  to  her ;  but  if 
the  husband  survive,  he  may  be  entitled  to  them  as  her  adminis- 
trator ;  and  the  statute  of  distribution  having  been  construed  as  not 
applying  to  him,  he  may,  therefore,  after  paying  her  debts,  appro- 
priate them  to  his  own  use,  whenever  recovered  by  him  as  her 
administrator.  And  hence  it  has  been  decided  as  a  settled  doctrine, 
that  if  any  other  administer,  the  husband  will  be  entitled  to  the 
residue  remaining  after  the  debts  of  his  wife  are  paid."  And  it 
was  further  observed :  "  But  as  the  wife  has  no  legal  capacity  to 
take  in  her  own  right  during  coverture,  a  chose  in  auction  which 
accrues  to  her  while  she  is  covert  vests  absolutely  and  eo  instcmtij 
in  her  husband  by  operation  of  law.  And  hence,  it  was  long 
doubted  whether,  if  she  survived  her  husband,  such  a  chose  in  action 
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would  belong  to  her  aa  survivor.  It  has  been  detennined,  however, 
that  in  most  cases  it  would."  {Joneif  Administrator  v.  Warreri^s 
Administrator,  4  Dana^s  R.  833.  Yide  also  Harris  v.  CvJ/oer,  9 
B.  Mon.  R.  365.    Philishirk  v.  PluckweU,  2  Maule  cfe  Seko.  R.  896.) 

§  246.  The  bare  redaction  into  possession,  bj  the  husband  of  a 
wife's  choses  in  action,  is  not  in  all  cases  conclusive,  though  it  is 
primafaoie  evidence  of  a  conversion  to  his  use ;  but  the  presump- 
tion of  interest  may  be  repelled  by  proof  that  he  held  the  same,  or 
the  avails  thereof,  as  her  trustee,  for  which  to  be  accountable. 
{Hind^  Estate,  5  Wheat,  R,  138.)  Under  such  or  similar  circum- 
stances, an  actual  possession  by  the  husband  will  not  vest  him  with 
the  property,  for  lie  must  have  reduced  it  to  his  possession  as  hus- 
band, and  not  in  any  other  capacity,  as  executor,  administrator,  or 
trustee.  {May field  v.  Clifton,  8  Stew.  R.  375.  Baker  v.  HaU, 
12  Ves.  R.  497.  WeU  v.  TomUnson,  16  ih.  413.  And  vide  Lodge 
V.  Handlton,  2  Serg,  <&  Rawle's  R.  491.  Ex  parte  Ehers,  3 
Dessau,  R,  115.  Stwrgineyer  v.  Hannah,  2  Nott  <&  MoCord^s 
R,  147.)  So,  if  he  should  receive  her  money  as  a  loan,  he  would 
not  get  an  absolute  title  to  it,  and  should  his  wife  survive  him, 
her  right  to  it  would  not  be  barred  by  her  husband's  posses- 
sion. {GochenauT^s  Estate,  23  Pewn,  R.  460.  Chranfs  Estate, 
1  ih,  328.) 

The  right  of  the  husband  to  reduce  to  possession  his  wife's  choses 
in  action  cannot  be  exercised  by  a  guardian  appointed  over  him  as 
an  insane  person ;  and  in  such  a  case  the  property  continues  vested 
in  the  wife.     {Andover  v.  Merrimack  County,  37  N,  H,  R,  438.) 

It  has  been  said  that  the  necessity  of  a  reduction  to  possession, 
in  order  to  vest  the  wife's  choses  in  action,  applies  only  to  such 
rights  as  accrue  "before  marriage,  for  if  they  accrue  during  coverture, 
as  notes  made  to  her  in  her  own  name,  according  to  the  American 
cases,  they  become  the  property  of  the  husband  absolutely,  and  on 
his  death  pass  to  his  representatives,  although  the  wife  survive  him. 
{Savage  v.  Eing,  17  Maine  R.  801.  Commomoealth  v.  Mcmly,  12 
Pick,  R.  173.  Swan  v.  Orey,  1  Hayw,  R,  8.  Jones  v.  War- 
Ten,  4  DancHs  R.  333.  Little  v.  Marsh,  2  /red.  Eg,  R.  18. 
ComwaJZ  v.  Hoyt,  7  Conm,.  R.  420.  Middleton  v.  Mather,  15  iJ. 
598.)  The  mle,  however,  seems  to  be  different  in  England. 
There  it  would  appear  that  a  promissory  note  given  to  the  wife 
during  coverture  is  not  a  personal  chattel  vesting  in  the  husband 
absolutely,  and  that  such  a  note  would  survive  to  the  wife  unless 
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the  husband  by  some  act  redaced  it  to  poeseseion  during  coverture ; 
and  the  same  is  the  rule  when  the  consideration  wajs  advanced  by 
the  wife ;  in  that  case,  the  note  would  survive  to  the  wife,  except 
it  be  reduced  to  possession  during  coverture  by  the  husband. 
(  Vide  Oatera  v.  Madely^  6  Mees.  dk  Wds.  JR.  428.  Hichards  v. 
EichardSy  22  Eng.  C.  Z.  R.  121.  Scao'pillmi  v.  Atchesouy 
53  ib.  874.) 

§  247.  The  possession  by  the  husband  of  the  wife's  choses  in 
action  is  the  possession  of  the  wife.  This  must  be  so  from  the  fact 
that,  in  law,  they  are  one  person,  and,  vice  versa^  the  possession  of 
the  wife  is  the  possession  of  the  husband.  {McNeiU  v.  Arnold^ 
17  Ark.  R.  154,  Lee  v.  MaUhevos,  10  Ala.  R.  682.)  This  prin- 
ciple has  its  application  in  the  case  of  a  security  taken  by  a  husband 
in  the  name  of  his  wife.  Under  such  circumstances,  it  has  been 
held  that  the  taking  the  security  in  her  name,  constitutes  a  gift,  and 
its  retention  in  his  custody  is  a  delivery  to  him,  and  upon  his  death 
it  belongs  to  her  absolutely  and  not  to  his  estate.  (JScoU  v.  SimeSy 
10  Bo9W.  R.  814.)  When  the  chose  in  action  is  given  to  the  wife, 
the  husband  may  elect  to  let  his  wife  have  the  benefit  of  it,  and  in 
that  case  if  his  wife  survive  him,  she  has  the  benefit  of  the  obliga- 
tion. {Dummer  v.  Pitcher^  5  SimorCa  R.  35.  Chriafe  Hospital 
V.  Budgirty  2  Vern.  R.  683.  Nash  v.  IfasK  1  Mad.  C.  C.  183. 
And  vide  Mason  v.  FuUeVy  36  Conn.  R.  160.)  These  cases  go  to 
show  that  a  married  woman  is  not  disabled  from  being  the  bene- 
ficiary of  a  promise  during  coverture;  she  may  be  merely  a 
promisee  for  her  husband's  benefit  during  his  life,  if  he  chooses  to 
enforce  it.  But  if  he  neglects  to  do  it,  the  moment  she  becomes 
sui  juris  by  the  termination  of  the  matrimonial  relation,  she  can 
enforce  her  rights  in  her  own  name.  ( Vide  Scott  v.  SUmeSy  10 
Rosw.  R.  314,  324.     Gibson  v.  Toddy  1  Rawle's  R.  455.) 

§  248.  It  is  sometimes  an  important  question  as  to  what  consti 
tutes  a  reduction  to  possession  of  the  wife's  choses  in  action  by  the 
husband.  A  mere  intention  to  do  so,  or  a  simple  appropriation  of 
the  fund,  will  be  insufficient.  {Blunt  v.  BesUandy  5  Yes.  R.  515.) 
So  the  receipt  of  interest,  or  of  a  part  of  the  principal,  by  the  hua- 
band  during  coverture,  is  not  a  reduction  to  possession  of  a  debt 
due  the  wife.  {Hunt  v.  StephenSy  51  Eng.  C.  L.  R.  989.  Starkr 
wood  V.  Stanwoody  17  Mass.  R.  57.  Btmter  v.  HaUetty  1  Edw. 
Ch.  R.  388.  Buckvn^hmn  v.  CarteVy  2  Disney* s  R.  41.)  Nor  is 
the  mere  fact  that  the  husband  joined  with  the  wife  in  giving  a 
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receipt  for  the  principal  sufficient.  {Timbres  v.  Jfofee,  6  Watts  cfe 
Serg.  R,  290.  Vide  BurrJiam  v.  Bennett,  9  Jur.  888.)  The  hus- 
band's taking  the  dividends  of  stock  standing  in  the  wife's  name 
only  reduces  the  dividends,  and  not  the  stock,  into  his  possession. 
{Burr  V.  Sherwood,  8  Brad.  R.  85.) 

The  acts  to  affect  the  transfer  must  be  such  as  to  change  the 
property  in  the  chose  in  action,  or  something  which  will  divest  the 
wife's  right,  and  make  that  of  the  husband  absolute.  It  is  under- 
stood, however,  that  any  act  which  clearly  shows  an  intention  on 
the  part  of  the  husband  to  make  use  of  the  properly  as  his  own,  as 
mortgaging,  releasing,  taking  a  new  security  for  thQ  debt,  procuring 
a  judgment  in  his  own  name,  appointing  another  to  receive  the 
amount,  who  actually  receives  it,  is  a  sufficient  act  of  ownership  to 
reduce  the  property  to  the  husband's  possession,  and  bar  the  wife's 
right.  {Schuyler  v.  Hoyle^  6  Johns.  Ch.  R.  196.  And  vide  Stew- 
arffs  appeal,  8  Watts  cfe  Serg.  R.  376.  Forrest  v.  Warrington,  2 
Dessa/a.  R.  254.  Moelpir^s  appeal,  2  Penn.  R.  71.)  Pledging 
the  wife's  note  as  security  for  a  temporary  loan  is  not  evidence  of 
the  husband's  intention  to  appropriate  it ;  and  a  redemption  of  it 
by  him  places  it  in  all  respects  in  statu  quo.  This  is  not  such  a 
reduction  of  the  note  into  the  possession  of  the  husband  as  will 
destroy  the  wife's  interest  in  it.  Neither  will  the  chose  in  action 
be  considered  reduced  by  the  husband  to  his  possession  merely  by 
having  the  actual  possession  of  the  instrument.  It  is  necessary 
that  the  money  should  be  actually  received  by  him,  or  by  a  third 
person  as  his  agent,  for  his  use;  or  that  a  judgment  should  be 
recovered  and  an  execution  issued  in  the  name  of  the  husband  and 
wife,  or  in  the  name  of  the  husband  alone.  {Latourette  v.  Williams, 
1  Ba/rb.  R.  9.  Tide  also  Bartm^n  v.  Dowdels  1  Randei  R.  279. 
Crittenden  v.  Alexander,  15  Gray's  R.  482.)  And  when  the  wife, 
with  the  consent  of  her  husband,  sold  her  distributive  share  in  the 
proceeds  of  her  father's  real  estate,  and  took  the  note  of  the  pur- 
chaser for  the  purchase-money,  which  the  husband  collected  as  a 
loan  by  his  wife,  and  afterward,  to  protect  his  wife's  claim,  paid 
two  judgments  against  himself  and  caused  them  to  be  entered  to 
her  use,  the  court  held  that  this  was  not  a  reduction  of  the  wife's 
chose  in  action  into  the  husband's  possession  by  virtue  of  his  marital 
rights,  and  that  the  wife's  claim  to  the  security  was  manifestly  just 
and  should  be  allowed^  {Drury  v.  Briscoe,  42  Md,  R.  164.  And 
mde  Bryam£s  Admr.  v.  Bryant,  3  BusKs  R.  155.) 
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§  249.  But  there  are  many  acts  which  will  amount  to  a  reduction 
to  possession  of  the  wife's  choses  in  action  by  the  husband,  besides 
an  actual  receipt  of  the  same  by  him.  The  result  may  be  accom- 
plished by  a  legal  or  equitable  assignment  of  the  security  by  the 
husband  for  value.*  {Tritt  v.  Colwell^  31  Penn.  H,  228.  Cassell 
V.  Carroll,  11  Wheat  JR,  134.)  And  even  thongh  the  transfer  to  a 
third  person  is  without  consideration,  it  may  divest  the  wife's  title 
to  it  so  as  to  defeat  her  ri,a;ht  of  survivorship,  if  the  transferee 
acquires  possession  under  the  transaction  during  coverture.  {McCaa 
V.  Woolf,  42  Ala.  JR.  389.  And  vide  Henry  v.  Graves,  16  Gratt, 
JR.  244.  But  vide  also  Parsons  v.  Parsons,  9  N.  H.  R.  321. 
Burnett  v.  Kinasten,  2  Vem.  JR.  401.  Jvdson  v.  Movlson,  2  Aik. 
JR.  420.  Warrington  v.  Yates,  12  J^ees.  <&  Wds.  R.  855.)  So, 
when  the  husband  was  a  lunatic,  the  payment  into  court  of  the 
wife's  chose  in  action  to  the  credit  of  the  lunacy,  waa  held  to  be  a 
reduction  into  possession,  (/n  re  Jenkins,  5  Russ.  R.  183.)  The 
assignment  of  a  mortgage  on  the  wife's  real  property  to  the  hus- 
band, with  the  note  secured  thereby,  which  the  wife  was  to  pay  by 
the  terms  of  the  deed  conveying  the  estate  to  her,  vests  a  good  title 
to  the  mortgage  in  him,  though  his  right  to  enforce  it  is  suspended 
during  the  life  of  his  wife.  {Connerais  v.  Wesselhoeft,  114  Jl^ass. 
R.  550.) 

The  transfer  of  the  wife's  stock  into  the  names  of  the  husband 
and  another,  in  trust  for  the  separate  use  of  the  wife,  is  not  a  reduc- 
tion of  the  property  into  the  possession  of  the  husband  which  will 
entitle  his  representatives  to  hold  it  to  the  exclusion  of  his  wife 
surviving,  for  it  is  regarded  as  simply  made  diverso  intuiter.  But 
a  transfer  of  the  wife's  stock  into  her  husband's  sole  name,  will  be 
a  reduction  of  it  into  his  possession,  and  defeat  the  wife's  right  by 
survivorship,  because  such  a  transfer  is  considered  equivalent  to  a 
receipt  of  the  money  by  the  husband,  and  an  act  vesting  the  sole 
property  in  him.  (  WaH,  v.  Tomlinson,  16  Ves.  R.  413.)  An 
assignment  by  the  husband,  under  the  insolvent  laws,  vests  in  the 
assignors  the  personal  estate  of  the  wife  in  action,  unless  the  same 
is  secured  to  her  as  her  separate  property.  But  the  assignee  takes 
the  legal  interest  subject  to  the  wife's  right  by  survivorship,  if  the 
husband  dies  before  the  assignor  has  reduced  such  property  to  pos- 
session. The  assignee  also  takes  the  assignment  of  the  wife's 
estate  in  action,  subject  to  her  equitable  claim  thereon,  for  the  snp- 
I)ort  of  herself  and  infant  children,  if  she  has  no  other  sufficient 
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means  for  that  purpose ;  provided  such  claim  is  asserted  by  the  wife, 
or  a  suit  is  instituted  in  a  court  of  equity  for  the  recovery  of  such 
property,  before  the  assignee  has  reduced  it  to  possession.  ( Vam, 
Epps  V.  Van  Deuaen^  4  Paiges  Ch.  E.  64,  73,  T4.  Harper  v. 
HavenhiUy  1  TamdyvHa  R.  144.  Pierce  v.  Thamel/y^  2  Sim.  R. 
167.  Henner  v.  Morton^  3  Rvm,  R,  65,  90.  Steinmitz  v.  Ilal- 
thiriy  1  Olyn  <&  Jameson's  R.  64.  2  Xenfs  Com.  193.  Vide  also 
Mitford  V.  Mitford^  9  Ves.  R.  87.  Outoale  v.  Van  Winkle^  1 
Green's  Ch.  R.  516.  Mathen^  v.  ^w**,  2  JK/r«  C%.  R.  66. 
Uartman  v.  Dowdel,  1  Rawle's  R.  279.) 

§  250.  It  would  seem  from  authority  that  the  husband  cannot 
assign  the  wife's  contingent  interest  in  a  chose  in  action,  even  for  a 
valuable  consideration,  so  as  to  deprive  her  of  her  right  of  survivor- 
ship. {Terry  v.  Brandon,  1  Rich.  Eq.  R.  78.  And  vide  May- 
wood  V.  Johnston,  1  UHFs  Ch.  R.  228.)  And  in  a  case  where  the 
husband  and  wife  assigned  for  a  valuable  consideration  a  moiety  of 
a  share  of  an  ascertained  fund  in  which  the  wife  had  a  vested  inter- 
est in  the  remainder,  expectant  on  the  death  of  a  tenant  for  life, 
and  the  husband  died,  the  wife  and  tenant  for  life  being  still  living, 
it  was  held  that  she  mi^ht  claim  the  whole  share,  as  against  the 
assignee.    {Pur den  v.  Jackson,  1  Russ.  R.  1.) 

In  another  case,  the  husband  and  wife  assigned  the  interest  iu 
certain  trust  stock  to  which  she  would  be  entitled  on  the  death  of 
her  mother,  as  a  security  for  the  payment  of  an  annuity  granted  by 
the  husband.  The  husband  afterward  took  the  benefit  of  the  insol- 
vent debtor's  act^  and  a  general  assignment  of  his  property  was 
made  under  it.  The  wife's  mother,  on  whose  death  the  stock  was 
to  be  vested  in  her,  died,  and  afterward  the  husband  died  without 
having  done  any  act,  or  instituted  any  proceedings,  to  reduce  the 
trust  fund  into  possession.  It  was  held  that  neither  the  assignee 
under  the  insolvent  debtor's  act,  nor  the  annuitant,  was  entitled  to 
the  fund  but  that  it  belonged  to  the  surviving  wife.  {Hemsby  v. 
Lee,  2  Mad.  C.  C.  R.  16.  And  vide  Mitford  v.  Milord,  9  Ves. 
R.  87.)  The  same  doctrine  has  been  recognized  as  sound  in  a 
later  case  in  England,  and  although  it  is  directly  repugnant  to 
several  of  the  older  cases,  the  better  opinion  is,  that  the  hus- 
band cannot  possibly  make  an  assignment  of  the  reveraionary 
interest  of  his  wife  in  a  chose  in  action,  so  as  to  bar  the  wife  as 
survivor,  provided  the  interest  continues  reversionary  until  the 
death  of  the  husband.    {Ashley  v.  Ashley,  1  CoUyer^s  R.  563. 
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Vide  also  EJUaon  v.  Ehai/n^  18  Sim.  R.  309,  amd  Morley  v. 
Wright,  11  Ves,  R.  19.) 

§  251.  It  baa  been  held  that  when  the  wife  was  entitled  to  a 
reversionary  interest  in  a  f  and,  payment  of  it  to  the  husband  during 
the  life  of  the  person  on  whose  death  she  would  be  entitled  to  it, 
amounted  to  a  reduction  into  possession  by  the  husband,  so  as  to  bar 
his  wife's  right  by  survivorship.  {DoweU  v.  Eanrle^  12  Vea.  R.  473.) 
And  it  has  been  held  that  when  the  wife's  reversionary  chose  in 
action  is  expectant  upon  a  prior  life  interest,  the  assignment  or  sur- 
render of  the  life  interest  to  the  wife  will  have  the  effect  of  aocelei;-: 
ating  the  reversionary  interest,  or  converting  it  into  an  immediate 
estate  so  as  to  enable  the  husband  to  reduce  it  into  poissession. 
{Ldckton  V.  Adcmis,  5  La/Ub  Jour.  N.  S.  oh.  382.  HaU  v.  Eugo- 
nm,  14  Sim.  R.  698.  16  Lorn  Jour.  N.  8.  oh.  14.  10  Jur.  940.) 
It  eeems,  however,  that  no  acceleration  of  the  reversionary  interest 
will  take  place  when  the  prior  interest  is  vested  in  the  husband 
alone.  {Richwrdj  v.  RobertSy  3  Mad.  R.  384.)  And  the  same 
doctrine  seems  to  be  held  in  case  the  interest  is  vested  in  the  hus- 
band and  wife.  {ffaU  v.  Rugomn,  si^^a.)  It  would  seem  to 
follow  from  the  authorities,  that  if  the  whole  interest  in  the  fund 
by  any  means  becomes  vested  in  the  wife,  it  may  be  reduced  into 
possession  by  the  purchaser ;  although  Mr.  Bright  thinks  the  doc- 
trine can  hardly  be  considered  as  fully  established.  (1  BrighCs 
Hue.  and  Wife,  60.) 

§  252.  The  husband'*^  taking  a  new  security  in  the  nimie  of  the 
wife,  for  a  debt  due  to  her  at  the  time  of  the  marriage,  is  not  such 
a  reducing  of  the  debt  into  possession  as  to  extinguish  the  wife's 
right  of  survivorship.  But  if  the  husband  receives  the  debt  due  to 
the  wife,  or  novates  it  by  taking  a  new  security  for  it  in  his  own 
name,  the  wife's  right  is  extinguished,  and  the  new  security  goes 
to  his  repres^itatives.    {Se(m/ng  v.  Sewrvng,  9  Paiges  R.  289.) 

The  bringing  of  a  suit  by  the  husband  alone,  to  recover  the  pro- 
ceeds of  the  sale  of  his  wife's  real  estate,  is  such  a  reduction  to 
possession  as  will  defeat  the  wife's  estate,  and  this  notwithstanding 
the  death  kA  the  husband  after  verdict  but  before  judgment 
(TenMck  v.  FUgg,  6  Dut(^  R.  25.) 

When  the  consideration  of  a  bond  or  other  security  proceeds 
from  the  wife,  or  her  estate,  or  when  it  is  the  gift  of  a  third  person 
to  her,  and  the  husband  does  not  collect  the  money  or  dispose  of 
die  security,  or  proceed  to  judgment  in  his  own  name,  in  his  life 


L 


WIFE*S  CH08E8  IN  ACTION.  403 

time,  the  secnrily  will  go  to  the  wife  by  survivorahip.  But  if  in 
such  a  cafie,  the  husband  electe  to  treat  the  security  as  his  own,  by 
bringing  suit  in  his  own  name  only,  the  judgment  recovered  in  his 
lifetime  will  belong  to  his  estate,  although  the  wife  survives  him. 
It  is  otherwise,  however,  if  he  sues  in  the  joint  names  of  himself 
and  wife,  and  she  survives  him.  {Moehring  v.  Mitchell^  1  Bwrh, 
Ch.  H.  264.  Thompson  v.  EUsworih^  II.  264.)  The  naming  or 
not  naming  the  wife  in  an  action  is  attended  with  material  conse- 
quences in  relation  to  this  subject,  for  if  she  be  a  party  and  the  hus- 
band die  after  judgment,  and  before  execution  sued  out,  the  judg- 
ment will  survive  to  her,  and  she  will  be  entitled  to  enforce  the 
judgment.  {Bond  v.  Simmons^  Z  A^.  R.  21.)  But  if  the  action 
be  brought  by  the  husband  alone,  and  he  die  after  judgment,  his 
representatives,  and  not  the  wife,  will  be  entitled  to  the  benefit  of 
the  judgment.  {Oghmder  v.  Boeton,  1  Vem.  R.  896.)  And  costs 
ordered  by  rule  of  court  to  be  paid  to  husband  and  wife,  have  been 
held  to  survive  to  her.  {Tiff  v.  Bartlett^  Hwnv^a  R.  104.)  It 
may  be  laid  down  as  a  general  rule  that  in  all  cases  where  it  is 
necessary  to  bring  the  suit  in  the  joint  names  of  the  husband  and 
wife  during  coverture,  the  cause  of  action  survives  to  the  wife  for 
her  benefit.    {Searing  v.  Sea/ring^  9  Paiges  R.  289.) 

§  253.  A  judgment  obtained  by  the  husband  alone  in  this 
respect  being  so  much  more  advantageous  for  him,  it  may  be 
useful  to  inquire  in  what  cases  he  may  or  may  not  sue  without 
making  his  wife  a  party.  It  may  be  considered  a  general  rule  at 
common  law  that  the  husband  may  commence  proceedings  at  law  in 
his  own  name  only  for  all  personal  estate  in  actions  which  accrued 
to  his  wife,  or  to  her  and  him  jointly,  during  coverture,  and  in 
respect  to  all  personal  contracts  or  covenants  made  or  entered  into 
with  them  during  the  marriage ;  because  the  rights  of  action  accrued 
after  marriage,  and  the  husband  might  disagree  to  the  wife's  interest, 
and  make  his  own  absolute,  an  intention  to  do  which  he  manifests 
in  bringing  an  action  in  his  own  name  when  it  might  have  been 
commenced  in  the  names  of  both  him  and  his  wife.  {Qatera  v. 
Maddey^  6  Mees.  dk  WeU.  R.  427.)  All  of  the  text  writers  agree 
upon  this  subject,  and  yet  it  may  be  convenient  to  refer  to  a  few 
cases  where  the  rule  has  been  held  to  apply. 

If  a  bill  or  note  be  given  to  husband  and  wife,  he  alone  may 
bring  an  action  for  the  recovery  of  the  money  due.  {ShvMemoortk 
V.  Ncyesy  8  Mtm.  R.  229.     BarV/w  v.  Bishop^  1  Easfa  R.  432. 
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Day  V.  Padrone^  2  Mavle  dk  Selw,  JR.  896.    HoweU  v.  JUaine^  3 

Zev.  R.  403.     Copin  v. ,  2  P.  TFm*.  ^.  497.     Burrough 

T.  J/iw*,  21  .Eii^.  C.  Z.  J?.  128.  Aukerstein  v.  Clarke^  4  T^^rw 
^.  616.) 

The  hnsband  may  sue  alone  on  notes  and  bonds  given  to  the  wife 
during  coverture,  bs  well  as  those  given  to  him  and  wife.  {Phil- 
Uskirk  v.  Pluchmell^  2  Mavle  &  Sdw,  H.  393.) 

So  the  action  may  be  brought  in  the  name  of  the  husband  alone, 
on  a  contract  or  covenant  to  himself  and  wife.  {Brown  v.  Zaney  2 
Mod.  JR.  217.) 

When  the  interest  of  the  wife  in  the  distributive  portion  of  a 
deceased  person's  estate  accrues  after  marriage,  the  husband  may 
bring  his  action  to  recover  it  in  his  own  name  without  joining  the 
wife.    {JHenderaon  v.  Grey^  6  Smedea  <&  JKiarsh.  H.  209.) 

It  has  been  held  in  Massachusetts  that  a  legacy  accruing  to  the 
wife  either  before  or  during  coverture,  may  be  recovered  by  the 
husband  in  his  awn  name.  {Hopgood  v.  Houghton^  22  Pick.  JR. 
480.)  But  in  the  State  of  Kentucky,  it  was  held  that,  in  an  action 
to  recover  the  wife's  interest  in  a  residuary  devise,  the  husband  and 
wife  must  join.    {Da/meU  v.  Adama^  13  B.  Mon.  R.  373.) 

A  similar  doctrine  prevails  in  Ohio.  In  that  state.it  has  been 
held  that  the  husband  cannot  collect  a  legacy  in  his  own  right, 
accruing  to  the  wife  during  coverture,  after  the  decease  of  the 
wife.     {Curry  v.  Fvlkinaony  14  Ohio  R.  100.) 

If  husband  and  wife  demise  for  years  the  wife's  estate,  reserving 
n  rent,  the  husband  may  bring  his  action  alone  for  the  recovery  of 
arrears.    {Brown  v.  Lam£^  2  Mod.  R.  217.) 

Where  a  lease  is  granted  to  husband  and  wife,  and  the  husband 
underlets,  the  wife  need  not  be  joined  in  the  action  against  the 
lessee  for  an  injury  to  the  reversion.  {Wallis  v.  Ha/nrisonj  5 
Mees.  <&  Wds.  R.  142.) 

The  rents,  issues  and  profits  of  a  wife's  real  estate,  which  accrue 
during  coverture,  belong  absolutely  to  the  husband,  and,  of  course, 
he  need  not  join  his  wife  in  an  action  for  their  recovery.  {Clapp 
V.  Rotightofiy  10  Pick.  R.  463.  And  vide  Jones  v.  Patterson,  11 
Barb.  R.  572.)  There  are  many  cases  in  which  either  the  husband 
may  sue  alone,  or  the  husband  and  wife  may  join,  and  some  of  the 
foregoing  are  cases  of  this  kind ;  and,  in  all  these  cases,  if  judgment 
is  recovered  in  the  name  of  the  husband,  alone,  the  wife  has  no 
right  by  survivorship ;  but,  if  the  judgment  be  obtained  in  favor 
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of  the  husband  and  wife  jointly,  and  the  husband  dies  before  exe- 
cntion  sued  out,  the  judgment  will  survive  to  the  wife,  as  has  been 
before  stated.     {Ante^  %  252.) 

§  254.  An  agreement  with  a  feme-^sovert  and  a  promise  to  her 
personally,  raises  the  presumption  that  she  is  the  meritorious  cause 
of  such  agi*eement,  and  it  survives  to  her.  {Borst  v.  Spehnaiij  4 
Jf.  Y.  JR.  284.)  And  when  a  husband,  as  a  consideration  for  his 
wife's  joining  in  the  deed  of  his  own  land,  permitted  her  to  invest 
a  part  of  the  purchase-money  in  her  own  name,  and  assented  that 
she  might  treat  it  as  money  belonging  to  her  before  marriage,  it 
was  held  that  she  took  the  security  by  survivorship,  {Searing  v. 
Searing,  9  Paige's  R.  288.) 

Where  a  lease  is  executed,  by  husband  and  wife,  of  land  in  which 
the  wife  has  an  estate  for  life,  and  the  lessee  covenants,  in  turn,  to 
pay  rent  to  both,  this,  of  itself,  is  sufficient  to  entitle  the  husband 
and  wife  to  join  in  an  action  for  the  rent,  notwithstanding  the  wife 
did  not  acknowledge  the  execution  of  the  lease,  and,  therefore^  was 
not  bound  by  it  And,  it  is  held,  that  one  effect  of  uniting  the  wife 
in  such  an  action  is,  that  upon  the  death  of  the  husband  his  interest 
in  the  cause  of  action  survives  to  the  wife,  and  no  interest  vests  in 
the  personal  representatives  of  the  husband.  By  uniting  the  wife, 
the  husband  signifies  his  assent  to  giving  her  such  an  interest  m  the 
cause  of  action,  and  he  thereby  vests  the  wife  with  his  interest,  in 
the  event  of  his  death.  {Jacques  v.  Short,  20  Ba/rh  R.  269.)  So 
when  money  is  secured  to  the  husl)and  and  wife  by  a  promissory 
note,  or  certificate  of  deposit,  no  other  facts  appearing,  the  wife  is 
held  to  be  entitled  to  survivorship  in  the  money.  {Orphan  Asylum 
V.  Si/rwm,  2  Bradf.,  R,  34.)  And  so,  also,  an  agreement  to  pay  to 
husband  and  wife,  during  the  life  of  the  longest  liver,  a  given  sum, 
survives  to  the  wife  after  the  death  of  the  husband,  and  it  is  held 
that  she  may  assign  it.  {Prindle  v.  Oaruthers,  l&  JV,  Y,  R.  425. 
Vide  also  Pike  v.  CoUins,  23  Maine  R,  38.  Stuckey  v.  Keefe's 
Ejyr.  26  Penn.  R.  397.     T(yrrey  v.  Torrey,  4  Y&m.  R.  430.) 

§  255.  All  legacies  to  the  wife,  and  distributive  shares  in  an 
intestate's  estate,  which  accrue  to  the  wife  during  coverture,  at 
common  law,  become  the  absolute  property  of  the  husband,  if 
reduced  to  possession  in  his  lifetime,  the  same  as  the  other  choses 
in  action  of  the  wife.  {Cera  v.  Taylor,  10  Yes.  R.  578.  Lampkin 
V.  Greedy  8  ih.  599.  Oarforth  v.  Bradley,  2  Ves.  8m.  R.  675. 
Palmer  v.  Trever^  1  Vem.  R.  261.    Schuyler  v.  Hoyle,  5  Johns. 
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Ch.  R.  196.  Tucicer  v.  Gordon^  5  N.  H.  B.  664.  Hapgood  v. 
HmghUmy  22  Pick,  Ji.  48a  Goddard  y.  Johnaon,  14  iJ.  852. 
Haywwrd  v.  Haywa/rd^  20  iJ.  517.  Gmynxm  v.  Uhner^  1  jffai. 
^.  i?.  204.  5^i;rf  V.  5<W6Z,  2  2?<w.  cfe  5a«.  -R.  272.  QdOeyo 
V.  OaUeyo^  2  Brock.  R.  285.  Adcmhs  v.  Lcur&ndon^  McQ,  db  You. 
R.  41.  Pomdeast&r  v  BUoklmm,  1  /rerf.  jEj.  ^.  286.  HurdeU 
V.  OoltoTiy  Ih.  61.  CUfton  v.  ^a^,  4  Dessau.  R.  380.  Fl&wry  v. 
^a*^,  2  P^n.  jB.  470.  5{w*  v.  TF^Wfow,  10  F^ry.  fi.  190. 
H^m^(7d»^  y.  Smithy  4  Rawl^a  R.  177.  SnowhUl  v.  SnowMU,  1 
<?r<9e»V  Ca.  i?.  30.) 

As  there  are  some  prineipIeB  peculiar  to  this  branch  of  the  subject, 
it  may  be  well  to  refer  to  some  points  settled  by  the  authorities  in 
relation  to  the  wife^s  legacies  and  distributive  shares. 

A  legacy  to  the  wife  will  not  pass  by  an  assignment  of  the  hus- 
band, for  the  benefit  of  his  creditors,  of  all  his  personal  property 
in  possession  or  m  action.  {6kinner*s  appeal,  5  Penn.  R.  262.) 
8oine  authorities  hold,  however,  that  such  legacies  or  distributive 
shares  vest  absolutely  in  the  husband,  without  any  reduction  to 
possession,  and  that  the  husband  may  sue  for  them  in  his  own 
right,  either  before  or  after  his  wife's  death.  {Commontvealth  v. 
Manhiy  12  Pick.  R.  173.  Goddard  v.  Johnson,  14  ib.  352.  Hop- 
good  V.  Houghton,  22  ib.  480.  Gris\o6ld  v.  Penniman,  2  Conn.  R. 
564.  Morgcm  v.  Thames  Ba/nk,  14  %b.  102.  Eaniy  v.  Sherwood^ 
1  Dvd.  IGa.']  R.  7.  Zowry  v.  Htmston,  3  How.  [Miss.]  R.  224. 
Wade  V.  Grimes,  6  ih.  425.  McGee  v.  Ford^  2  Srnedes  dk  Marsh. 
R.  769.)  But  the  better  opinion  is,  that  unless  such  legacies 
or  distributive  shares  are  reduced  to  possession  by  the  husband 
during  coverture,  they  survive  to  the  wife.  {Hayward  v.  Hajf- 
ward,  supra.  Owrry  v.  FvlkinsoUy  14  Ohio  R.  100.  Wheeler  v. 
Moore,  \Z  N.  H.  R.  159.  Parsons  v.  Parsons,  9  ib.  821.  Mars- 
ton  V.  Garter,  12  tb.  159.  Wallace  v.  Taliaferro,  2  CalPs  R. 
447.  Harleston  v.  I/j/nch^  1  Dessau.  R.  244.  Clifton  v.  ^a^, 
4  ib.  330.  Harper  v.  Archer,  8  iSW&«  d&  Jfflw«A.  if.  229.  fiJ^ai- 
2^0  V.  GaUeyo,  supra.  Revd  v.  Revd,  2  j9tfty.  cj&  ^o^.  ^.  272. 
Schuyler  v.  Hoyle,  5  Johns.  Ch.  R.  196.) 

In  some  of  the  states  it  has  been  held,  that  such  legacies  and  dis- 
tributive shares  may  be  attached  by  the  husband's  creditors,  even 
before  distribution  is  made.  (  Wheeler  v.  Bowe,  20  Pick.  R.  563. 
HoUbrook  v.  Waters,  19  ib.  354.  Qriswcld  v.  Penniman,  supra.) 
But  the  doctrine  has  been  in  other  states  expressly  condemned  as 
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nssoiind,  and  the  contrary  rule  ib  confidently  asserted.  (  Wheeier  t. 
IlooreylSJV.B.Ii.l&d.  Short  y.  Maorey  10  Vt.li.U6.  Dmndson 
V.  Nigh,  2  Wate9  R.  90.  Hobinson  v.  Woetpper^  1  Wharton's  R.  179. 
KUby  y.  Hoggin,,  8  J,  J,  Marsh,  R.  215.)  And  in  Massachusetts 
it  is  held,  that  if  the  hnsband  die  before  jud^ent,  the  wife's  right 
of  survivorship  is  not  barred.  {Strong  v.  Smith,  1  Mete.  R.  476.) 
After  a  decree  of  distribution,  undoubtedly  such  share  would  be 
absolutely  in  the  husband,  and  could  be  attached  by  his  creditors. 
(Parka  v.  Oushman,  9  Vt  R,  320.)  But  no  action  at  hjm  can  be 
sustained  by  the  husband,  or  his  assignee,  either  in  his  own  name, 
or  by  joining  the  wife,  to  recover  such  share;  the  only  remedy 
is  in  chancery.  {Howa/rd  v.  Brown,  11  Yt,  R.  361.  And  vide 
Bifig.  on  Co^.  209,  note  5,  wh^ere  the  andhorities  on  the  sn^ect 
Ofire  cited.) 

Payment  of  a  legacy  bequeathed  to  the  wife  generally,  and  not 
given  to  her  separate  use,  to  the  wife,  without  the  authority  of  the 
husband,  express  or  implied,  will  be  void  as  to  him.  {Palmer  v. 
Trevor,  1  Ver^.  R.  261.  Moses  v.  Zevi,  8  Yotmge  dk  CoUyer^s 
JEb.  R.  369.    Norris  v.  Hemin^ay,  1  Hagg.  Eoc.  R.  6.) 

§  256.  Decrees  so  far  resemble  judgments  at  law  in  respect  to 
those  matters,  that  until  the  money  be  ordered  to  be  paid,  or 
declared  to  belong  to  the  husband,  the  wife's  right  will  remain 
undisturbed ;  and  as  a  joint  judgment  will  remain  to  the  wife  if 
her  husband  die  before  execution  is  awarded,  so  will  a  joint  decree 
until  an  order  for  payment,  or  declaring  the  money  to  belong  to 
the  husband.  (  Vide  McCauLey  v.  Phillips,  4  Yes.  R.  15.  Mur- 
ray V.  EUbcmk,  10  %b.  84.  Ncmney  v.  Maaim,  8  AtTc.  R.  726. 
Forbes  v.  Phijyps,  1  Edward^  Oh.  R.  502.) 

An  award  has  not  the  effect  of  changing  the  property  in  chattels 
personal  of  the  wife  into  the  husband.  tTnless  the  award  is  carried 
into  effect  by  some  act  amounting  to  a  reduction  into  possession  of 
the  choses  in  action  of  the  wife,  the  wife  surviving  the  hijsband 
will  not  be  bound.  {Hunter  v.  Rice,  16  JEctsfs  R.  100.  Thorpe 
V.  ^e,  1  Ad.  db  £1.  R.  926.)  And  the  United  States  circuit 
court  for  the  ninth  circuit  has  recently  held  that,  when  a  legacy 
was  given  to  the  wife  during  coverture,  and  she  and  her  husband 
joined  in  a  power  of  attorney  to  a  person  authorizing  him  to  collect 
and  receive  the  same  for  the  benefit  of  the  wife,  the  possession  of 
the  money  by  the  agent  during  the  life  of  the  husband  was  not  the 
possession  of  the  latter,  and  that  the  right  to  recover  the  same  from 
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the  agent  survived  to  the  wife.  {ChappeUe  y.  Olnejfj  1  Sawyet^a  R. 
401.    But  vide  HunOey  v.  Oriffi/n^  18  Am.  L.  Reg.  N.  &  790.) 

§  257.  Some  general  principles  upon  this  subject  have  been 
succinctly  stated  thus :  The  husband  acquires  an  absolute  property 
in  her  chattels  personal  in  her  possession ;  but  as  to  her  ceases  in 
acUarij  he  may  maintain  a  suit  jointly  with  her  to  recover  them, 
and  if  he  reduces  them  to  possession  during  coverture,  they  become 
his,  otherwise  they  survive  to  the  wife  if  she  outlives  him,  or  to 
her  administrator  if  she  does  not  As  to  the  property  accruing 
during  coverture,  the  same  rule  is  applicable  except  in  r^ard  to 
choses  in  action.  These  vest  absolutely  in  the  husband,  on  the 
principle  that  the  husband  and  wife  are  but  one  in  law,  and  her 
existence,  in  legal  consideration,  is  meiged  in  his.  He  may,  in  such 
cases,  bring  a  suit  in  his  own  name  without  joining  lus  wife.  This 
clearly  proves  that  the  ohoaes  in  cusUon  vest  in  him  absolutely ;  for 
if  the  right  was  in  the  wife,  she  must  necessarily  join  in  the  suit. 
When  a  bond  or  note  is  given  to  the  wife,  the  husband  can  maintain 
an  action  in  his  own  name.  The  consequence  then  is,  that  if  the 
husband  die  before  the  wife,  such  choaea  in  action  shall  go  to  his 
executor  or  administrator,  and  they  do  not  survive  to  the  wife,  for 
when  the  property  has  been  absolutely  vested  there  can  be  no  sur- 
vivorship.    {Oriswcid  v.  Pennington^  2  Conn,  R.  565.) 

Choses  in  action  of  the  wife  not  reduced  to  possession  by  the 
husband,  survive  to  the  wife  after  his  death ;  and  if  she  dies  before 
she  reduces  such  choses  in  action  to  possession,  they  go  to  her  next 
of  kin,  and  not  to  the  representatives  of  her  deceased  husband.  In 
Ohio,  the  husband  is  not  the  next  of  kin  of  his  wife.  {Dixon  v. 
Dixon,  18  Ohio  R.  113.  Needles  v.  Needles.  7  Ohio  St.  R.  432. 
Hoop  V.  Plummer,  14  ib.  448.)  It  may  be  afBrmed,  however,  that 
at  common  law,  a  husband  is  entitled  to  the  personal  property  and 
choses  in  action  of  his  wife,  and  they  are  vested  in  him  at  her 
death,  whether  reduced  to  possession  or  not  in  virtue  of  his  marital 
rights,  and  not  of  his  rights  to  administration.  {Ryder  v.  Hulsey 
24  N.  Y.  R.  372.) 

§  258.  In  order  that  the  wife's  right  of  survivorship  to  her  choses 
in  action  may  be  barred,  they  must  be  recovered  by  the  husband 
during  the  coverture,  whether  they  are  legal  or  equitable ;  and  yet 
there  is  a  difference  between  a  wife's  legal  and  equitable  choses  in 
action  which  ought  to  be  noticed.  In  cases  where  it  is  necessary 
for  the  husband  or  his  assignees  to  have  recourse  t^  equity,  that 
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jurisdiction  will  not  give  its  assistance  except  upon  the  terms  that  a 
provision  is  secured  out  of  the  fund  for  the  wife.  In  other  words, 
a  court  of  equity  will  not  aid  either  the  husband  or  his  assignees 
to  recover  the  wife's  choses  in  action,  unless  a  suitable  provision  is 
made  f I'om  them  for  the  wife.  {Dv/oaU  v.  Farmer^  BwnJc^  4t  Oill 
€&  Johns,  a.  282.  Whiiesides  v.  Davis,  7  Donahs  R.  107.  Ti/ver 
V,  Riclia/rdsony  7  Mon.  M.  660.  Faher  v.  Ccldeny  1  Paiges  R. 
166.  Van  Epps  v.  Va/n  Deusen^  4  ib.  64.  McElhatten  v. 
Howell,  4  Hayw.  [Tenn,]  R.  19.  Dicer  v.  Boyer,  2  McCorS^s  Ch. 
JR.  368.  JS^orris  v.  Lane,  18  Md.  R.  260.  And  vide  also  Wood- 
lands V.  CrowoheTy  12  Ves.  R.  174.  Pick<i/rd  v.  Roberts,  3  Madd. 
R.  384.  0^>om  v.  Morgan,,  9  Hare's  R.  432,  433,  434.  S.  C.  41 
Fng.  CL  R.  431.) 

The  whole  doctrine  of  the  wife's  settlement  out  of  her  personal 
property  in  equity,  has  recently  undergone  considerable  discussion 
and  criticism  in  the  English  courts,  and,  although  generally  recog- 
nixed,  it  is  regarded  as  an  ^^  innovation  on  the  common  law  rights 
of  the  husband,  which  has  been  introduced  by  a  process  of  judicial 
legislation,  carried  through  many  years,  and  that  in  its  application 
it  involves  many  curious  anomalies."  (  WaUaoe  v.  Auldeji,  9  Jur. 
N.  S.  R.  687.) 

The  following  propositions  were  laid  down  by  the  late  court  for 
correction  of  errors  of  the  State  of  New  York,  in  a  case  in  which 
the  wife's  equities  in  her  own  personal  effects  were  ably  and  elabo- 
rately examined,  viz. : 

1.  That  the  wife  has  an  undoubted  right  to  an  adequate  provision 
for  her  and  her  children,  if  any,  out  of  her  equitable  property,  as 
against  her  husband  or  any  assignee  of  the  husband.  And  when 
it  is  necessary  to  come  into  a  court  of  equity  for  its  aid  in  obtaining 
possession  of  such  property,  the  court  will  see  that  proper  provision 
is  made. 

2.  That  though,  in  general,  a  husband  who  lives  with  and  main- 
tains his  wife  is  entitled  to  receive  the  dividends  or  interest  of  her 
estate,  yet  when  the  husband  deserts  his  wife,  or  neglects  or  refuses 
to  provide  for  and  maintain  her,  or  where  he  has  misbehaved  him- 
self, or  shown  a  total  incapacity  to  manage  his  concerns,  or  a 
disposition  wantonly  to  waste  his  wife's  property,  in  such  cases  the 
court  ought  to  direct  the  interest  to  be  paid  either  to  the  wife  or  to 
a  trustee  for  her  benefit.  ( UdaU  v,  Ken/ney,  3  Cow.  R.  590,  599, 
609.    Vide  also  Ham^on  v.  Keating,  4  Uar^s  jB.  1.) 
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It  has  been  held,  however,  that  this  rale  in  eqnitj  will  not  obtain 
when  the  wife  lives  apart  from  her  hnsband  without  cause,  or  if  she. 
has  a  sufficient  provision  from  any  source.  {Fry  v.  Fry^  7  Paig^B 
B.  462.     Martin  v.  Martin,  1  Hoff.  Ch.  JR.  462.) 

The  wife's  equity  may  be  extended  to  the  whole  of  the  real  and 
personal  estate  descended  or  devised  to  the  wife;  and  it  extends 
to  a  debt  due  to  her  before  marriage,  which  the  husband  has  not 
reduced  to  possession.  {HavUand  v.  Bloomy  6  Jonee^  Gh,  B>  178. 
Smith  V.  Kane,  2  Paiges  B.  803.)  When  the  wife  was  enti- 
tled to  an  equitable  provision  out  of  property  devised  to  her,  her 
husband  being  a  lunatic,  of  whose  person  and  estate  no  committee 
had  been  appointed,  the  court  decreed  her  right  in  the  property, 
and  ordered  it  to  be  assigned  to  the  assistant  register,  and  the 
income  thereof  to  be  paid  to  her  until  further  order.  {Garter  v. 
Carter,  1  Paige's  B.  463.) 

§  259.  Whether  a  court  of  equity  wiU  restrain  the  husband  or 
his  assignee  from  proceeding  at  law  to  possess  himself  of  the 
wife's  property  in  action,  or  compel  by  order  a  suitable  provi- 
sion out  of  the  same  for  her  support  on  her  application,  has  been 
considered  a  doubtful  question,  with  the  equity  on  the  side  of 
the  wife. 

There  are  very  respectable  authorities  against  the  position  that 
a  court  of  equity  will  restrain  the  husband  from  proceeding  at  law 
in  those  cases  until  he  makes  a  suitable  provision  for  his  wife ; 
but  they  have  not  as  good  reason  as  the  opposite  doctrine,  and 
the  latter  seems  to  be  a  prominent  feature  in  all  the  late  equity 
decisions  involving  the  question,  and  the  rule  in  favor  of  the  wife 
may  be  regarded  as  settled.  The  common  law  right  of  the  hus- 
band to  the  wife's  personal  property  during  coverture  is  annulled  or 
greatly  modified  in  many  of  the  states,  which  will  be  fully  noticed 
hereafter 
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CHAPTER  XXn. 

THB  HTTSBAND's  INTEBRBT  IN  HIS  WIFb'b  BEAL  ESTATE  AT  COMMON 
LAW  —  HIS  TENANCY  BY  THB  CUBTE8Y  AND  THB  INCIDENTS 
BESPEOTINO   rr  —  HOW  OUBTESY  MAY  BB   DEFEATED  AND  BABBED. 

§  260.  At  common  law,  the  husband  acquires  by  the  marriage 
the  nsufmct  of  all  the  freehold  estate  of  the  wife,  consisting  of  all 
her  lands,  tenements  and  hereditaments  which  she  has  in  fee  simple, 
fee  tail,  or  for  life.  This  doctrine  is  so  ancient,  and  so  well  under- 
stood, that  the  numerous  authorities  on  the  subject  need  not  be 
referred  to. 

The  interest  of  the  husband  in  the  land  estate  of  his  wife  13  of  a 
freehold  character,  because  it  may  continue  during  his  natural  lif e» 
and  has  no  certain  determinate  period.  He  is  said  to  be  seised  ^t^ra 
uasoris;  and  during  their  joint  liv^es  he  takes  the  rents,  issues  and 
profits  that  accrue  during  coverture  absokitelj,  and  if  unreduced  to 
possession  during  his  life,  they  pass  to  his  personal  representatives^ 
and  an  action  to  recover  them  does  not  survive  to  the  wife.  {Clcipp 
V.  SUmgkton,  10  Pick.  R.  463.  Shaw  v.  PoflrPndge,  17  Vt  li.  626. 
Edrmgton  v.  Harper ^  3  J.  J.  Ma/rah.  R,  360.  Bailey  y.  Ihmca^y 
4  Man.  R.  260.) 

If  husband  and  wife  convey  the  real  estate  of  the  wife  to  trus- 
tees for  the  use  of  the  grantors,  the  husband  will  have  the  absolute 
control  of  the  proceeds  of  the  sale.  {SUer  v.  MoGlanachcmy  2 
Oratt.  R.  280.) 

If  a  lease  for  a  term  of  years  is  executed  to  husband  and  wife 
jointly,  the  husband  takes  the  rents  and  profits  during  the  joint 
lives  of  the  husband  and  wife;  and  the  husband  may  alien  the 
entire  term  or  e^^tate,  so  as  to  bind  the  wife  and  deprive  her  of  her 
rights  of  survivorship.  {Jackson  v.  McConndl^  19  Wend.  R.  175. 
Diam,  v.  Olacetj  1  Hqg".  Ch.  R.  71.    Oodet  v.  Gcri,  31  Ba/rh.  R.  314.) 

The  interest  of  the  husband  in  his  wife's  lands  may  be  taken  and 
sold  on  execution  against  the  husband.  {Mattocks  v.  Stea/mSy  9  Vt. 
R.  326.  Perkins  v.  CottreU,  15  Barb.  R.  446,  448.  Caide;/  v. 
Porter,  12  Ohio  R.  79.  WiUiams  v.  Morgan,  1  Zitt.  R.  168. 
Brown  v.  GaU,  5  iT.  H.  R.  416.  Bobb  v.  Paley,  1  Maine  R.  6. 
But  vide  Jackson  v.  Suffem,  19  Wend.  R.  175.)  The  purchaser,  on 
the  execution  sale,  will  take  the  rents  and  pi'ofits  for  a  definite 
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period,  or  the  whole  life  estate,  at  an  appraisal  of  the  value  founded 
on  a  proper  estimate  of  the  probability  of  human  life,  or  just  the 
interest  which  the  husband  had  in  the  lands  during  coverture. 
{LUchfidd  V.  Cadworthy  15  Pick.  R,  23.)  If  the  husband  haa 
released  his  interest  in  his  wife's  lands  to  his  wife,  reserving  an 
annuity  to  himself,  it  is  held,  in  Pennsylvania,  that  his  creditors 
have  no  longer  any  lien  on  the  lands.  {Bonala/agh  v.  Banslaughy 
17  Serg.  cfe  Rawle^s  R,  361.)  Of  course,  the  husband's  conveyance 
by  mortgage  will  only  pass  his  life  estate,  or  the  joint  life  estate  of 
himself  and  wife,  as  the  case  may  be,  and  no  more.  {Miller  v. 
Shaoklefordj  3  Dana's  R.  291.) 

§  261.  The  estate  of  the  husband  in  his  wife's  land  is  denominated 
a  freehold,  for  the  reason  that  it  is  sure  to  continue  during  coverture, 
and  in  a  certain  contingency,  during  the  life  of  the  husband.  In  the 
absence  of  any  statutory  provision,  as  a  necessary  incident  to  this 
estate,  the  husband  is  entitled  to  the  possession  and  management  of 
the  real  estate  of  his  wife  during  coverture,  and  may  receive  the 
rents,  issues  and  profits  thereof,  and  he  cannot  be  deprived  of  the 
same  except  by  an  unmistakable  provision  of  a  statute.  {Kibbie 
V.  WiUiarnSy  58  lU.  R.  30.  Nimn  v.  Cri/oJum^  45  Ala.  R.  370. 
Smith  V.  Colvin^  17  Ba^h.  R.  157,  160.)  The  husband's  estate  in 
his  wife's  land  is  a  freehold  in  his  own  right,  and  it  cannot  be  dis- 
posed of  by  the  wife  in  any  way,  wherever  the  common  law  remains 
in  full  force.  The  invariable  rule  at  common  law  is,  that  when  the 
estate  of  the  husband  has  become  vested  upon  marriage,  he  is  enti- 
tled to  the  exclusive  use  and  possession  of  his  wife's  land  during 
their  joint  lives,  and  she  has  no  interest  or  control  over  it ;  the  hus- 
band alone  may  make  a  valid  lease  or  other  transfer  of  the  right  of 
possession.  {BoUes  v.  Sta/te  Trust  Compani/,  27  ^.  J.  Eq.  R.  308. 
Pratt  V.  Smithy  2  YroorrCs  R.  244.  Cla/rKs  appeal^  79  Perm.  R. 
376.  Barber  v.  Harris^  15  Wend.  R.  615,  617.  Jones  v.  Patter- 
son^  11  Ba^h.  572.  Rail/road  Company  v.  Harris^  9  Ind.  R.  184.) 
Tht)  husband  may  have  his  curtesy  in  lands  in  which  his  wife  has 
an  equitable  feensimple.  {Gushing  v.  Bl-ake^  29  N.  J.  Eq.  R.  379.) 
Of  course,  this  estate  does  not  attach  to  the  wife's  land  until  she, 
herself,  becomes  vested  of  the  land.  Hence,  if  the  wife  have  a 
vested  remainder  in  lands,  and  die  before  the  termination  of  the 
life  estate,  the  husband  takes  nothing ;  not  even  an  estate  by  curtesy. 
{Moore  v.  Calvert,  6  Bush's  R.  356.) 

§  262.  Bacon,  in  his  Abridgment,  says :  ^^  From  the  time  of  the 
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intermarriage  the  law  looks  upon  the  husband  and  wife  but  as  one 
person,  and,  therefore,  allows  of  but  one  will  between  them,  which 
is  placed  in  the  husband,  as  the  fittest  and  ablest  to  provide  for  and 
govern  the  family ;  and,  for  this  reason,  the  law  gives  the  husband 
an  absolute  power  of  disposing  of  her  personal  property,  no  acts  of 
hers  being  of  any  force  to  effect  or  transfer  that  which,  by  the 
intermarriage,  she  has  resigned  to  the  husband ;  but  the  freehold 
and  inheritance  of  the  wife  is  subject  to  other  rules  and  regulations, 
for  the  husband,  by  marriage,  does  not  become  absolute  proprietor 
of  the  inheritance,  but,  as  the  governor  of  the  family,  is  so  far 
master  of  it  as  to  receive  the  profits  of  it  during  her  life,  but  has 
no  power  to  make  an  absolute  sale  of  it  without  her  consent." 
(1  Bac.  Ahr.  286.) 

With  respect  to  the  power  of  the  husband  to  lease  his  wife's 
lands  during  coverture.  Bacon  says :  ^^  If  the  husband  seised  of 
lands  in  right  of  his  wife,  makes  a  lease  thereof  for  years  by  inden- 
ture or  deed  poll,  reserving  rent,  aZl  the  books  agree  this  to  be  a 
good  lease  for  the  whole  term,  unless  the  wife,  by  some  act  after 
her  husband's  death,  shows  her  dissent  thereto ;  for  if  she  accepts 
rent,  which  becomes  due  after  his  death,  the  lease  is  thereby  become 
absolute  and  unavoidable."     (1  Bdc,  Ahr,  302.) 

This  position  of  Bacon,  in  regard  to  the  effect  of  the  acceptance 
of  rent  by  the  wife,  is  not  fully  sustained  by  the  authorities.  The 
lease  of  the  husband  of  his  wife's  lands  for  years,  is  not  void  during 
the  joint  lives  of  himself  and  wife ;  but  if  either  dies  within  the 
term,  the  lease  becomes  void,  except  that  a  tenancy  by  the  curtesy 
may  change  the  rule.  The  lease  in  any  event  becomes  absolutely 
void,  and  is  detennined  by  the  death  of  the  husband.  (  Walton  v. 
EiU,  2  Saund,  R.  180,  note  I) 

§  263.  A  lease  of  the  wife's  land  by  husband  and  wife,  at  com- 
mon law,  is  no  better  than  that  of  the  husband  alone.  The  hus- 
band is  always  bound  by  a  lease  executed  by  him  of  his  wife's 
lands,  but  the  wife,  whether  she  have  joined  in  it  or  not,  is  not 
bound  by  it ;  for,  having  been  a  married  woman  at  the  time  of  the 
execution  of  it,  she  was  incapable  of  contracting,  and  is  therefore 
at  liberty,  when  the  disability  is  removed,  to  avoid  or  affirm  this 
contract,  if  it  be  capable  of  confirmation ;  and  the  same  power  of 
affirming  or  avoiding  such,  a  lease  descends  upon  the  issue  of  the 
wife.    {Jefery  v.  Orey^  Tdv.  R.  78.) 

But  not  only  may  such  a  lease  of  the  wife's  land  be  avoided  by 
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the  wife  and  her  iasue  on  the  death  of  her  husband,  but  the  same 
power  may  be  exercised  by  a  subsequent  husband  of  the  wife,  or 
any  other  party  claiming  under  the  wife  by  any  legal  proceeding; 
or  the  lease  may  be  confirmed  by  the  wife  or  the  other  paitiee 
named.    (  Vide  Ckmcy  on  Hu^cmd  and  Wife,  174.) 

The  husband  alone  may  charge  the  wife's  land  during  the  joint 
lives  of  husband  and  wife.  He  has  the  power  at  common  law,  to 
transfer  the  whole  estate  of  his  wife,  and  the  estate  will  lie  in  the 
alienee  of  the  husband,  subject  to  the  right  of  entry  of  the  wife,  or 
her  heirs,  and  which  entry  is  necessary  to  revest  the  estate  after 
the  husband  discontinues  it.  (2  JSjmfs  Com.  133.  BuUerfidd  v. 
Beall,  3  Ind.  B.  203.) 

The  interest  in  the  wife's  lands,  and  power  over  them  by  the 
husband,  ceases  in  all  cases  of  absolute  divorce,  that  is  upon  the 
dissolution  of  the  marriage  by  a  divorce  a  vinculo  matrimonii. 
{Steams  v.  Sieame,  10  Ohio  H,  540.  Mutiook  v.  Steams,  9  Vt. 
H.  326.  Burt  v.  Hwrbvit,  16  tJ.  292.  Oldhamfi  v.  Henderson,  5 
DanoHs  R.  256.)  A  divorce  from  the  bond  of  matrimony  entitles 
the  wife,  at  common  law,  of  its  own  force,  and  without  any  orier 
of  the  court,  to  be  put  immediately  into  the  possession  of  her  real 
estate.  Said  Chancellor  "Walworth :  "  If  the  husband  has  been 
guilty  of  adultery,  he  has  forfeited  his  right  to  the  rents  and  profits 
of  his  wife's  estate,  by  this  violation  of  the  marriage  contract.  And 
if  the  wife  succeeds  in  obtaining  a  decree  for  a  divorce,  she  will  be 
entitled,  as  a  matter  of  course,  to  her  real  estate,  and  to  the  rents 
and  profits  thereof  from  the  time  of  filing  her  bill,  so  far  as  the 
husband  has  not  actually  reduced  the  same  to  his  possession." 
(  Tvncent  v.  Pa/rJcefr,  7  Paige's  R.  65,  66.) 

In  many  of  the  states,  the  husband's  usufruct  of  the  wife's  free- 
hold during  coverture  is  abolished  or  modified,  which  will  be  noticed 
hereafter. 

§  264.  If  the  husband  dies  in  the  lifetime  of  the  wife,  the  fee  of 
her  lands  remains  in  her,  and  the  heirs  and  personal  representatives 
of  the  husband  have  no  interest  in  the  same,  except  that  crops  grow- 
ing upon  the  land  at  the  time  of  his  death  belong  to  his  estate. 
And  in  case  the  wife's  lands  are  held  by  a  tenant  of  the  husband  at 
the  time  of  the  latter's  death,  the  common  law  gives  the  growing 
crops  thereon  to  the  tenant.  {Mooneyes  case,  2  Vem.  R.  322. 
Gould  V.  Webster,  1  Tyler's  R.  409.)  So,  also,  when  the  husband 
and  wife  divorced  causa  prceconi/ractus,  and  the  husband  has  sown 
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the  land  of  his  wife  previoDS  to  sudi  divorce,  he  will  be  entitled  to 
the  emblements ;  for,  although  the  divorce  is  the  act  of  the  parties, 
yet  the  sentence  which  dissolves  the  marriage  is  the  judgment  of 
the  law,  etjvdidum  redditvr  in  inmtum,  {OslandCs  caee^  5  Cokeys 
B.llQa.    Vide  also  Mattock  v.  Steams^  9  Vt  R,  326.) 

§  265.  There  remains  to  consider  another  very  important  interest 
which  the  husband  may  have  in  his  wife's  landed  estate,  known  as 
his  tenancy  by  the  curtesy,  which  does  not  terminate  with  the  death 
of  the  wife,  but  is  extended  beyond  that  penod. 

The  term  curtesy  was  probably  derived  from  the  husband's 
attendance  at  the  lord's  court,  or  curtisj  in  respect  of  the  wife's 
real  property.  Tenant  by  the  curtesy  of  England,  perhaps,  origin- 
ally signified  nothing  more  than  tenants  by  the  courts  of  England, 
for,  in  Latin,  he  is  called  tenens  per  legem  Anglim.  (  Vide  2  BL 
Com.  126,  wnd  note  8.) 

According  to  Blackstone,  as  soon  as  any  child  was  bom,  the  father 
began  to  have  a  permanent  interest  in  the  lands ;  he  became  one  of 
the  pares  cvrtisy  did  homage  to  the  law,  and  was  called  tenant 
by  the  curtesy  initiate;  and,  this  estate,  being  once  vested  in 
him  by  the  birth  of  the  child,  was  not  suffered  to  deteriorate  by 
the  subsequent  death,  or  coming  of  age,  of  the  infant.  (2  Bl. 
Com.  127.) 

The  husband's  estate  by  the  curtesy  is  defined  by  Sir  Thomas 
Littleton,  in  his  famous  treatise  on  ^'  Tenures,"  to  be  an  interest 
for  life  in  the  lands  and  tenements  belonging  to  his  wife,  of  which 
she  was  seised,  in  fee  simple  or  fee  tail,  upon  her  having  issue, 
by  her  bom  alive,  that  may,  by  possibility,  inherit  the  estate  by 
descent  from  her.  {Zitt.  on  Ten.  §§  35,  52.  1  Brighffs  Hu^>affyd 
andWife,\\^:) 

This  was  the  definition  of  the  husband's  estate  by  the  curtesy,  as 
given  by  the  great  English  jurist  four  hundred  years  ago,  and  the 
same  mle  is  universally  recognized  at  the  present  day. 

§  266.  This  estate  by  the  curtesy  has  been  supposed  to  have  its 
origin  within  the  realm  of  England,  but  it  appears  to  have  obtained 
in  the  ancient  province  of  Normandy,  and  was,  likewise,  used  among 
the  ancient  Almains  or  Germans.    (  Vide  2  Bl.  Com.  126.) 

There  are  four  preliminary  events  requisite  to  the  completion  of 
this  title  by  the  curtesy;  first,  marriage;  second,  seisin;  third, 
issue ;  fourth,  death  of  the  wife.  The  marriage  must  be  canonical 
and  l^;al,  or  one  that  is  vah'd  by  the  local  laws  of  the  state.     How- 
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ever,  if  the  marriage  be  voidable  only,  it  will  give  curtesy,  unless 
it  is  actually  avoided  during  the  life  of  the  wife.  It  cannot  be 
declared  void  after  the  death  of  the  wife  so  as  to  affect  curtesy. 
(1  Wdshhum  on  Real  Property^  129,  130.) 

The  seisin  of  the  wife  must  be  an  actual  seisin  or  possession  of 
the  lands,  not  a  bare  right  to  possess,  which  is  a  seisin  in  law,  but 
an  actual  possession,  which  is  a  seisin  in  deed.  Courts  of  equity, 
however,  allow  curtesy  of  tribst^  and  of  other  interests,  which, 
although  mere  irighta  in  la/w^  are  deemed  estates  in  equity.  Entry 
is  not  always  necessary  to  an  actual  seisin  or  seisin  in  deed,  for,  if 
the  land  be  in  lease  for  yeara^  curtesy  may  be  without  entry  or 
receipt  of  rent,  the  possession  of  the  lessee  being  the  possession 
of  the  husband  and  wife.  But  if  the  lands  were  not  let,  and  the 
wife  died  before  entry,  there  could  be  no  curtesy.  A  man  will 
not  be  entitled  to  tenancy  by  the  curtesy  of  a  reversion  or 
remainder  expectant  upon  an  estate  or  freehold^  but  upon  a  rever- 
sion, expectant;  upon  an  estate,  for  years,  this  right  accrues,  for  the 
possession  of  the  tenant  for  years  constitutes  a  legal  seisin  of  the 
freehold  in  reversion.  ( Vide  2  Bl,  Com,  127.  WaU%  v.  BaU^  1 
P.  Wm%.  R.  108.  Caslome  v.  Scarfe,  1  Ath  R,  603.  DeOray, 
V.  Richa/rdsony  3  ih.  469,  470.  GoodtiUe  v.  Newman^  3  WUa.  R. 
521.    SUmghton  v.  Leigh^  I  Taunt  R,  410.) 

With  regard  to  the  third  event,  viz.,  issue,  it  is  an  ingredient 
essential  to  the  completion  of  this  title  that  the  issue  be  born  alive, 
of  which  its  crying  is  said  not  to  be  an  essential  proof,  for,  as  Lord 
Coke  observes,  "  Perad venture  it  may  be  born  dumb."  {GoWs 
Lift,  15  a,)  The  issue  must  also  be  of  the  human  species;  for  if 
the  wife  be  delivered  of  a  monster,  this  is  no  issue  in  law.  {Paints 
oasej  8  Cok^s  R.  34.)  But  if  the  issue  be  born  deaf  and  dumb,  or 
be  an  idiot,  such  issue  is  lawful  to  make  the  husband  tenant  by  the 
curtesy.    {Paints  case,  »upra.) 

The  issue  must  be  bom  in  the  lifetime  of  its  mother.  If  the 
mother  dies  before  the  offspring  comes  into  life,  the  husband  cannot 
be  tenant  by  the  curtesy,  for  the  title  must  commence  with  the 
birth  of  the  issue,  and  be  perfected  by  the  death  of  the  wife.  But 
if  the  wife  die  before  the  birth  of  the  child,  then  the  child  could 
not  be  said  to  have  been  bom  during  the  marriage,  nor  in  the  life- 
time of  the  wife,  and  therefore  the  husband  could  not  allege  in 
pleading,  as  he  ought,  that  he  had  issue  during  the  marriage.  And 
the  issue,  to  make  the  husband  tenant  by  the  curtesy  must  be  such 
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as  18  capable  of  inheriting  the  wife's  estate,  although  it  is  imma- 
terial at  what  period  of  the  coverture  the  issue  capable  of  inheriting 
was  bom,  whether  before  or  after  the  descent  of  the  lands  upon  the 
mother,  or  whether  at  the  time  of  the  descent  the  issue  be  living  or 
dead.  {Paints  casey  8  Cokeys  R.  34.  Jackson  v.  Johnson^  5  Cow. 
R.  74,  95.) 

§  267.  With  respect  to  the  nature  of  the  estate  by  the  curtesy, 
Lord  Mansfield,  in  a  case  decided  in  1786,  said :  "  Tenancy  by  the 
curtesy  existed  before  the  statute  de  donisy  and  the  definition  of  it 
is,  that  the  wife  must  be  seised  of  an  estate  of  inheritance,  which  by 
possibility  her  issue  by  the  husband  may  inherit,  and  there  must 
be  issue  bom.  Estates  at  that  time  were  of  two  sorts,  conditional 
or  absolute ;  and  curtesy  applied  to  both  equally.  I  cannot  agree 
with  the  argument,  that  on  performance  of  the  condition  by  birth 
of  a  child  the  estate  became  absolute ;  it  was  so  by  a  subtilty  in 
odium  of  perpetuity,  and  for  the  special  purpose  of  alienation,  but 
for  no  other.  The  judgment  was  that  the  husband  of  the  deceased 
eestui  qvs  trusty  was  entitled  to  be  tenant  by  the  curtesy.  {Buch- 
worth  V.  Thirkdl^  3  Bos,  <k  Pvl.  Jti.  662,  note  a.) 

§  268.  In  this  case  of  Biickworth  v.  Thirkell,  the  subject  of 
curtesy  in  estates  determinable  under  conditional  limitations  or  by 
executory  devise,  underwent  a  very  full  and  elaborate  discussion, 
and  the  case  is  regarded  as  a  leading  one  upon  the  questions 
involved;  and  it  has  been  well  said  that,  "few  cases  in  modem 
practice  have  provoked  so  much  discussion,  or  been  the-  subject 
of  so  much  animadversion."  (1  Sorihner  on  DoweTy  202.)  Lord 
Alvanley,  in  1804,  remarked  that,  "it  occasioned  some  noise  in  the 
profession  at  the  time  it  was  decided."  {JDoe  v.  HuUon^  3  Bos^  cfe 
Pvl,  R.  663.)  The  facts  of  the  case  were  these :  An  estate  was 
devised  to  tmstees  in  trust  for  Mary  Barrs,  till  she  attained  twenty- 
one,  or  married,  and  then  to  the  use  of  her  and  lier  heirs,  with  a 
devise  over  in  case  she  died  under  the  age  of  twenty-one^  and  with- 
out leaving  issue.  The  events  were,  that  she  married,  and  had  a 
child ;  the  child  died,  and  then  the  mother  died  under  twenty-one ; 
and  the  question  was,  whether  the  husband  was  entitled  to  be 
tenant  under  the  curtesy,  which  entirely  depended  upon  whether 
she  had  such  an  estate  as,  by  possibility,  her  issue  might  inherit. 
The  case  was  twice  argued,  and  the  court  held  that  the  husband 
was  entitled  to  be  tenant  by  the  curtesy,  and  therefore  deciding 
that  the  determination  of  an  estate  by  operation  of  an  executory 
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devise  does  not  defeat  the  right  of  the  husband  to  be  tenant  bj 
the  curtesy. 

§  269.  Mr.  Butler,  the  learned  annotator  of  Coke  on  Littleton, 
most  decidedly  disapproves  of  the  doctrine  of  Lord  Mansfield  as 
laid  down  in  Buchworth  v.  ThirkeUy  saying:  ''As  to  estates  in 
fee  simple,  conditional  at  common  law,  and  estates  tail  under  the 
statute  de  donis^  the  wife  was  entitled  to  her  dower,  and  the  hus- 
band to  his  curtesy  out  of  them,  after  the  failure  of  the  issues  in 
tail.  But,  it  may  be  obs^red,  that  though  it  is  now  difficult  to 
avoid  considering  estates  in  fee  simple  conditional,  in  any  other 
light  than  as  estates  originally  granted  to  tlie  donee,  and  to  the 
heirs  general,  or  to  some  particular  heirs  of  his  body ;  and  the  estate 
of  the  donor,  as  that  of  a  reversion  expectant  on  the  failure  of  those 
heirs ;  yet  this  restriction  to  particular  heirs,  and  exclusion  of  others, 
is  understood  to  be  produced,  not  by  any  limitation  of  persons  intro- 
duced into  the  grant,  but  by  a  condition  supposed  to  be  annexed  to 
it,  that  if  there  were  no  such  heirs,  or,  being  such,  if  they  afterward 
failed,  and  the  donee  did  not  alien  the  estate,  it  should  be  lawful 
for  the  donor  and  his  heirs  to  enter.  This  entry,  therefore,  was  not 
an  entry  upon  the  nahtral  expi/ration  of  a  previovs  estate^  but  for 
a  condition  broken ;  in  which  case,  as  in  all  others  where  entry  is 
made  for  breach  of  a  condition,  the  right  of  the  wife  to  her  dower, 
and  the  husband  to  his  curtesy,  if  the  general  rule  were  adhered  to, 
would  be  defeated."    {BvMer  on  Co.  LUt.  241  a,  note,) 

§:270.  Mr.  Park,  another  writer  of  distinguished  ability,  also 
dissents  from  the  views  of  Lord  Mansfield  on  this  subject,  and  in 
referring  to  his  opinion  in  Buckworih  v.  ThirkeUy  observes :  ''  The 
latter  passage,  in  which  he  is  made  to  assign  a  reason  for  his  deci- 
sion, thttt  it  was  not  a  conditional  limitation^  is  not  easily  recon- 
cilable with  the  case  stated.  The  original  limitation  to  Mary  Barrs 
was  expressly  a  limitation  of  the  fee,  and  the  subsequent  estates 
being  limited  in  derogation  of  that  fee,  and  not  upon  the  determin- 
ation of  a  prior  particular  estate,  was  necessarily  a  conditional 
limitation.  If  it  was  not  so,  it  is  difficult  to  conjecture  what  Lord 
Mansfield  understood  by  a  conditional  limitation.  It  might,  per- 
haps, be  thought  that  his  lordship's  observations,  as  above  stated, 
merely  intended  to  take  the  distinction  between  a  limitation  and  a 
condition,  properly  so-called.  But  the  language  as  stated  in  the 
report  of  the  case  in  CoUectanea  Juridka  is  still  more  irrecon- 
cilable with  any  correct  view  of  the  law,  in  application  to  the  facts 
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stated.  It  is  as  follows :  ^  Now  it  is  contended  that  this  is  a  con- 
ditional limitation.  It  is  no  such  thing.  There  is  no  condition  in 
it.  It  is  a  contingent  limitation.  If  it  is  a  limitation  it  does  not 
defeat  the  right  of  the  hnsband  to  be  tenant  bj  the  curtesy,  though 
the  estate  is  spent.'  It  is  certainly  inconsistent  with  all  ideas  enter- 
tained in  modem  practice,  to  consider  an  estate  originally  limited 
in  fee  and  abridged  by  a  subsequent  limitation  even  upon  the  hap- 
pening of  a  particular  event,  in  any  such  light  as  that  implied  by 
the  observation  that  it  was  sperU  upon  the  happening  of  that  event. 
Indeed  were  not  the  observations  of  Lord  Mansfield  found  in  a 
case,  which,  as  reported,  was  indisputably  that  of  a  conditional 
limitation,  they  would,  without  doubt,  have  been  considered  as 
establishing  the  general  distinction,  as  to  dower  and  curtesy, 
between  estates  expiring  by  their  natural  and  regular  limitation, 
and  estates  abridged  or  defeated  by  some  collateral  term  annexed 
to  this  creation.  So  far  as  the  language  of  the  judgment  is  to  be 
relied  on,  it  would  seem  to  proceed  upon  the  very  distinction  which 
BucltvooHh  V.  Thvrkell  is  daily  cited  to  overturn."  {Park  on 
Dcmer,  177, 179.) 

§  271.  Some  other  leading  English  text  writers  agree  in  opinion 
with  Messrs.  Butler  and  Park  upon  the  subject,  while  several  dis- 
tinguished English  writers  upon  the  law  of  real  property,  as 
decidedly  support  the  doctrine  of  Lord  Mansfield. 

Mr.  Jarman,  in  his  excellent  treatise  on  wiUs,  which  is  recognized 
as  undoubted  authority,  both  in  England  and  in  this  country, 
remarks :  ^^  It  is  to  be  observed,  too,  lihat  an  immediate  estate  in 
fee,  defeasible  on  the  taking  effect  of  an  executory  limitation,  has 
all  the  incidents  of  an  actual  estate  in  fee  simple  in  possession, 
such  as  curtesy,  dower,  etc. ;  the  devisee  having  the  inheritance  in 
fee,  subject  only  to  a  possibility."  (1  Ja/rman  on  WiUa^  792.) 
Messrs.  Eoper  and  Bisset  are  also  among  the  other  eminent  writers 
who  unhesitatingly  indorse  the  rule  laid  down  in  Buchworih  v. 
Thirkell.  (1  Roper  on  Hvshand  wnd  V/ife^  38-43,  377.  Bisset  on 
Life  Estates,  82-87.) 

§  272.  The  English  courts  have  also  generally  acquiesced  in,  or 
expressly  approved  of,  the  doctrine  of  Buckworth  v.  Thirkell,  Thus,, 
in  a  case  decided  in  the  English  common  pleas,  in  1825,  Best,  Ch^ 
J.,  said :  "  Lord  Alvcmley  does  not  sgem  to  approve  the  decision  of 
Lord  Mansfield,  in  Buckworth  v.  Thirkell '^  and  according  to  his 
lordship's  account  of  it,  the  case  made  a  noise  vn  Westminster  Hail 
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at  the  time  the  judgment  was  given.  The  great  respect  I  feel  for 
Lord  Ahanley  and  the  bar,  is  such  as  to  make  me  pause  before  I 
make  up  mj  mind  as  to  the  certificate  that  should  be  sent  to  the 
vice-chancellor.  I  must,  however,  be  permitted  to  say,  that  after  a 
decision  of  the  court  of  king's  bench,  which  was  much  considered 
before  it  was  pronounced,  has  remained  unimpeached  for  more  than 
forty  years,  and  has  been  confirmed  by  the  case  of  (xoodenough  v. 
Goodenough^  we  ought  not  to  overturn  it  unless  it  establishes  a 
rale  productive  of  injustice  and  inconvenience.  Whatever  convey- 
ancers might  have  thought  of  the  case  when  it  was  first  decided, 
they  have  since  considered  it  as  having  settled  the  law,  and  it 
would  be  productive  of  much  confusion  to  unsettle  it  again." 
{Moody  V.  King^  9  Eng.  C.  L,  R.  4Y5,  476.)  And  the  case  of 
Btichjoorth  v.  ThirkeU.^  was  the  authority  chiefly  relied  upon  for 
the  judgment  which  was  ordered  by  the  court. 

§  273.  Other  English  authorities  might  be  cited  in  which  the 
doctrine  that  the  determination  of  an  estate  by  operation  of  an 
executory  devise  does  not  defeat  the  right  of  the  husband  to  be 
tenant  by  the  curtesy,  in  accordance  with  the  views  of  Lord  Mans- 
field in  BuchwortK  v  Thirkell^  which  has  been  considered  a  leading 
authority  upon  the  subject  ever  since  it  was  delivered.  So  late  as 
1856  the  rule  was  recognized  in  the  English  chancery,  and  the  prin- 
ciple applied  to  an  equitable  determinable  estate.  The  case  was 
first  decided  by  the  vice-chancellor,  and  upon  appeal  to  the  lord- 
chancellor  the  decree  of  the  vice-chancellor  was  affirmed.  {Smith 
V.  Spencer^  2  Jurist^  N,  S.  778.  6  De  Oex^  Macnagktmh  cfe  Gor- 
don's R.  631.) 

The  opposition  to  this  doctrine  is  generally  based  upon  a  decision 
in  the  English  court  of  chancery  as  early  as  the  forepart  of  the 
eighteenth  century,  when  the  Earl  of  Macclesfield  was  lord  chancel- 
lor of  England,  wherein  it  was  held  that,  "  whenever  the  estate  is 
to  be  determined  by  express  limitation  or  condition  upon  the  death 
of  the  wife,  then  the  husband  [shall  not  have  curtesy."  {Boothhy 
V.  Vernon^  9  Mad,  H.  150.  Vide  also  Sammes  v.  Payne^  1  LeoTh. 
R.  168,  and  Sumner  v.  Pwrtridgey  2  Ath,  R.  47.) 

§  274.  With  respect  to  the  case  of  Buchworth  v.  ThirkeUj  Mr. 
Bright  says :  "  It  may  be  doubted  whether  the  court  intended  to 
decide  generally  that  curtesy  should  exist  notwithstanding  the 
determination  of  the  estate  by  executory  devise,  or  whether  it 
turned  upon  the  particular  nature  of  the  limitation.     The  wife  was 
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Eeised  in  fee,  subject  to  an  executory  devise  over,  in  the  event, 
which  happened,  of  her  dying  under  age,  and  without  having  issue. 
Hence,  if  she  had  left  children,  thej  would  have  been  entitled  by 
descent ;  and  the  judgment  of  Lord  Mansfield  proceeded  chiefly,  if 
not  entirely,  upon  the  ground  that  the  case  for  this  reason  came 
within  the  definition  of  curtesy,  that  the  wife  had  an  estate  of 
inheritance,  which  any  issue  she  might  have  had  by  the  husband 
would  have  inherited,  and  that  that  estate  continued  during  her  life. 
The  decision  of  the  court  of  common  pleas,  in  Moody  v.  King^ 
seems  to  have  been  founded  on  similar  reasons ;  and  the  case  of 
OoocUnough  v.  Ooodenough  (if  it  involved  this  question)  is 
open  to  the  same  distinction.  These  cases,  therefore,  suppos- 
ing their  authority  to  be  admitted,  cannot  be  considered  as 
deciding  anything,  except  when  the  death  of  the  husband  or  wife, 
without  leaving  issue,  is  the  event  upon  which  the  estate  is  determ- 
inable; still  less  do  they  apply  tb  cases  where  the  limitation 
depends  upon  an  event  which  happens  during  coverture.  To 
sustain  the  argument  in  favor  of  dower  and  curtesy  in  such  cases, 
it  would  be  necessary  to  contend  tiiat  after  the  estate  of  the  hus- 
band or  wife  had  ceased,  and  the  party  entitled  und^r  the  limitation 
over  had  entered,  the  former  estate  should  partially  revive  upon 
the  determination  of  the  coverture.  The  doubt  in  the  case  of 
FUwiU  V.  Ventriee  did  not  go  to  this  extent,  the  event  not  having 
happened  till  after  the  husband's  death ;  and  though,  according  to 
one  of  the  reports  of  Sammes  v.  Payne,  this  point  was  put  by  one 
of  the  judges,  yet  the  absence  of  the  passage  from  the  other  reports 
of  the  case,  and  the  other  discrepancies  between  them  which  Mr. 
Park  has  pointed  out,  show  that  very  little  reliance  can  be  placed 
on  the  authenticity  of  this  dictum. 

It  may  be  concluded  that  there  is  no  authority  for  the  continuance 
of  dower  or  curtesy  after  the  determination  of  the  estate  by  condi- 
tional limitation  or  executory  devise,  except  when  it  determines  by 
the  death  of  the  husband  or  wife  without  leaving  issue,  and  that  it 
is  still  extremely  questionable  whether  the  exception  can  be  sup- 
ported." (2  BrigMs  HMshand  a/nd  Wife,  472.)  It  is  proper  to 
remark  that,  since  Mr.  Bright  came  out  with  his  very  able  work  on 
the  law  of  husband  and  wife,  several  authorities  of  considerable 
weight  have  been  reported  confirming  the  doctrine  he  impliedly  con- 
demns. It  may  also  be  suggested  that  while  his  argument  is  plausible, 
his  reasoning  does  not  necessarily  dispose  of  the  cases  reviewed. 
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§  273.  The  question  whether  the  right  to  curtesy  or  dower  con- 
tinues after  the  estate  of  the  wife  in  the  one  case,  or  of  the  husband 
in  the  other,  has  determined  by  limitation,  or  by  executory  devise, 
has  also  been  much  discussed  in  the  United  States,  and  the  result 
is  that  an  entirely  unanimous  opinion  has  not  been  reached. 

Chancellor  Kent  says  that  curtesy  applies  to  qualified  as  well  as 
to  absolute  estates  in  fee,  but  the  distinctions  on  this  point,  he  adds, 
are  quite  abstruse  and  subtle.  He  then  speaks  approvingly  of  the 
doctrine  of  Faine's  case  (8  Cok^s  R.  34),  and  remarks :  ^^  So  when 
an  estate  was  devised  to  a  woman  in  fee,  with  a  devise  over,  in  case 
she  died  under  the  age  of  twenty-one,  without  issue,  and  she  mar- 
ried, had  issue,  which  died,  and  then  she  died,  under  age,  by  which 
the  devise  over  took  effect;  still,  it  was  held  the  husband  was 
entitled  to  his  curtesy."  (4  Ken£%  Ofm,  32.)  Of  course  it  will  be 
discovered  that  the  chancellor  refers  to  the  case  of  Buekworth  v. 
ThirkeU^  as  authority  for  this'  last  proposition ;  though  in  another 
place  he  avers  that  "  the  ablest  writers  on  property  law  are  evi- 
dently against  the  authority  of  the  case  of  Buchworth  v.  ThvrkdL;  '* 
leaving  it  to  be  mf erred  that  he,  himself,  is  opposed  to  the  doctrine 
of  the  case.    (4  Kenfs  Com,  50.) 

Mr.  Hilliard,  another  standard  author  upon  real  property,  says : 
"  Devise  to  a  woman  in  fee,  with  a  devise  over,  if  she  die  under  age, 
without  issue.  The  woman  marries,  has  issue  which  dies,  and  dies 
herself  under  age.  This  is  a  contingent  limitation,  not  a  condi- 
tional limitation,  and  the  husband  shall  have  curtesy."  (1  HiUiard 
on,  Real  Prop.  114,  §  23.)  It  will  be  here  observed,  that  the 
learned  writer  recognizes  the  authority  of  Buekworth  v.  Thirkelly 
but  adopts  a  distinction  which  militates  against  the  doctrine  of 
the  case.  But  again  the  writer  says :  '^  With  regard  to  curtesy,  as 
well  as  dower,  if  the  primitive  estate  terminates  by  force  of  a  cot^ 
diUon  instead  of  a  limitation,  the  derivative  interest  is  also 
defeated."  (/J.  §  24.)  Mr.  Washburn,  late  one  of  the  judges  of 
the  supreme  judicial  court  of  Massachusetts,  and  a  writer  of  great 
eminence  in  this  country,  admits  that  questions  of  great  subtlety 
and  difficulty  have  arisen  in  respect  to  determining  estates,  whether, 
upon  their  determining,  the  husband's  right  of  curtesy  is  defeated 
or  not ;  but  lays  down  the  rule,  that  '*  if  a  feTne-covert  is  seized  of 
a  fee  simple,  and  there  is  an  executory  devise  over,  and  the  estate 
is  defeated  by  the  happening  of  the  event  on  which  the  executory 
devise  depends,  the  husband  would  nevertheless  be  entitled  to 
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curtesy  in  the  same."  (2  Washb.  on  Real  Prop.  374.)  "  So,"  lie 
eays  also,  '^  when  the  devise  was  to  a  daughter  and  her  heirs,  and  if 
she  died  without  issue,  the  whole  estate  was  to  be  sold,  and  the 
proceeds  paid  to  her  brothers  and  sisters,  and  she  married  and 
had  a  child,  which  died,  and  then  she  died  without  issue,  her 
hasband  had  curtesy."  {\  Washb.  on  Real  Prop.  131,  referring 
to  Buchana/n  v.  Shffffer^  2  Yeatei  R.  374.  Hay  v.  Moyer^ 
8  WatPs  R.  202.  Taliaferro  v.  BurweU,  4  CalPa  R.  321.) 
It  will  be  seen  that  this  is  the  same  principle  which  is  laid 
down  in  Buckworth  v.  ThvrTtell^  which  Mr.  "Washburn  evidently 
approves. 

§  276.  It  may  be  averred  also,  that  the  American  cases  are  rather 
in  harmony  with  this  doctrine,  although  they  are  by  no  means 
uniform  upon  the  subject. 

In  a  case  in  the  supreme  court  of  Pennsylvania,  decided  as  late 
as  1860,  it  was  held  that  curtesy  attaches  to  an  estate  in  fee,  subject 
to  a  conditional  limitation,  though  the  grantor  intended  otherwise ; 
and  in  giving  the  opinion  of  the  court,  Lowry,  Ch.  J.,  said :  «  The 
case  of  Buchanan  v.  Sheff^er  (2  Yeates^  374)  decides  this  on  the 
authority  of  Buchworth  v.  ThirkeU^  though  possibly  the  case  might 
have  been  decided  in  the  same  way  on  other  grounds.  The  princi- 
ple of  this  latter  case  has  been  very  ably  attacked  and  defended  in 
the  arguments  here,  and  we  shall  not  repeat  the  discussion.  In  favor 
of  the  principle  we  have  Kent  (4  Com.  472,  %th  ed.\  Roper  (1  Hu^ 
hand  and  Wife,  38-43),  and  Preston  (3  Aist.  of  TiOe,  372-384.) 
And  against  we  have  Butler  {note  170  to  Coke  on  Litt.  241  a),  and 
Park  {DoweTy  167-191).  Roper  on  one  side,  and  Park  on  the 
other,  go  very  fully  into  the  discussion  of  the  authorities  and  the 
principle.  Its  supporters  go  on  the  substance  of  the  principal 
estate,  and  its  assailants  on  the  form  of  its  creation ;  and,  owing  to 
the  innumerable  variety  of  the  forms  of  expression  in  which  the 
same  substantial  estate  may  be  created,  we  think  it  much  more  cer- 
tain to  attack  the  incidents  to  its  substance  than  to  the  form  of  its 
creation.  On  a  subject  that  involves  so  many  difficult  questions, 
we  confine  ourselves  carefully  to  the  case  before  us,  and  say  that 
curtesy  attaches  to  an  estate  in  fee,  that  is  subject  to  a  conditional 
limitation  on  the  failure  of  issue."  {Thomton^s  EkecfwU/te  v. 
Knapp^s  Executors,  37  Perni,.  R.  391.) 

§  277.  The  doctrine  of  the  case  of  Buchworth  v.  ThirkeU  was 
also  distinctly  recognized  in  ^  much  earlier  case  in  the  State  of 


424  LAW  OF  COVBRTURB. 

Pennfiylyania,  although  the  qneetion  was  considered  upon  an  appli« 
cation  for  dower.  Chief  Justice  Gibson,  in  speaking  for  the  court, 
said :  "  I  have  a  deferential  respect  for  the  opinion  of  Mr.  Butler, 
who  was,  perhaps,  the  best  conveyancer  of  his  day,  but  I  cannot 
apprehend  the  reasons  of  his  distinction  in  the  note  to  Co.  lAU. 
241  a,  between  a  fee  limited  to  continue  to  a  particular  period  at 
its  creation,  which  curtesy  or  dower  may  survive,  and  the  devise  of 
a  fee  simple  or  a  fee  tail,  absolute  or  conditional,  which,  by  subse- 
quent words,  is  made  determinable  upon  some  particular  event,  at 
the  happening  of  which  dower  or  curtesy  will  cease."  Again : 
"  How  to  reconcile  to  any  system  of  reason,  technical  or  natural, 
the  existence  of  a  derivative  estate  after  the  extinction  of  that  from 
which  it  was  derived,  was  for  him  to  show,  and  he  has  not  done  it. 
The  case  of  a  tenant  in  tail,  says  Mr.  Preston,  '  is  an  exception 
arising  from  an  equitable  construction  of  the  statute  de  donia;  and 
the  cases  of  dower  of  estates  determined  by  executory  devise  and 
springing  use  owe  tfieir  existence  to  the  circumstances  that  these 
limitations  are  not  favored  by  common  law  principles.'  The  mounts 
ing  of  a  fee  upon  a  fee  by  executory  devise  is  a  proof  of  that.'* 
And  again :  "  Before  the  statute  of  wills  there  was  no  executory 
devise,  and  before  the  statute  of  uses  there  were  no  springing  uses;'* 
and  adds :  '^  It  was  to  the  benign  temper  of  the  judges  who  molded 
the  limitations  of  the  estates  introduced  by  them,  whether  original 
or  derivative,  so  as  to  relax  the  severer  principles  of  the  common 
law,  and,  among  other  things,  to  preserve  curtesy  and  dower  from 
being  barred  by  a  determination  of  the  original  estate,  which  could 
not  be  prevented."  {Evana  v.  Evans^  9  Penn.  B,  190.)  The  law 
of  the  case  as  settled  by  the  court  is,  that  a  widow  is  dowable  of  a 
fee  simple,  determinable  by  executory  devise  on  her  husband  dying 
without  issue  living  at  Uie  time  of  his  death. 

§  278.  A  case  similar  to  Evcma  v.  Ev(ms  has  been  decided  by  the 
court  of  appeals  of  the  State  of  Kentucky,  and  judgment  given  in 
accordance  with  the  principles  of  Bitokworth  v.  T%irkell,  Judge 
Marshall,  in  his  opinion,  says :  "  As  curtesy  and  dower  are  almost 
identical  in  respect  to  the  estate  out  of  which  they  may  arise,  the 
case  just  cited  {Buohvoorth  v.  Thi/rkeU)  might  be  regarded  as  suf- 
ficiently in  point  to  form  a  precedent  for  the  one  before  us.'* 
{NcyrthooU  v.  WUpp,  12  5.  Mon.  R.  65,  75.) 

The  case  of  Buclumxva  v.  Skeffer^  referred  to  by  Washburn,  waa 
this :  a  man  devised  the  whole  of  his  estate  to  his  daughter,  ^'  to 
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her,  her  heirs  and  asBigns  forever;"  but  if  she  should  die  without 
issue,  his  whole  estate  was  to  be  sold  by  his  executors,  and  the 
money  arising  therefrom,  after  his  widow's  decease,  to  be  equally 
divided  among  his  brothers'  and  sisters'  sons.  The  daughter  mar- 
ried, and  had  issue  that  died  during  her  life.  Her  husband  was 
held  entitled  to  her  estate  as  tenant  by  the  curtesy.  {Buchanan  v. 
Sheff'er,  2  Teate'a  R.  374.) 

§  279.  On  the  contrary,  one  of  the  justices  of  the  supreme 
court  of  the  State  of  New  York,  sitting  at  special  term,  has 
expressly  dissented  from  the  views  of  Lord  Mansfield,  as  expressed 
in  Buckworth  v.  ThvrkeU^  and  refused  to  adopt  the  doctrine  of 
that  case.  Brown,  J.,  referring  to  what  he  regarded  the  rights 
of  the  wife  in  the  case  he  was  considering,  said :  '^  This  conclusion 
conflicts  with  Lord  Mansfield's  judgment  in  the  case  of  Buchworth 
V.  Thirkell  (3  Bos,  <&  PuU.  652.)  It  is  the  rule,  however,  given 
by  Mr.  Cruise  in  his  treatise  on  the  law  of  real  property  {tit  6, 
Dower^  ch,  3,  §  33),  and  is  the  rule  maintained  by  Mr.  Park,  with 
singular  ability,  in  his  work  on  the  law  of  dower,  page  174,  to  be 
found  in  the  11th  volume  of  the  Law  Library."  (  WeUer  v.  WMer^ 
28  Barb.  R.  588,  593.) 

But  the  doctrine  of  Buckworth  v.  Thi/rkell^  is  more  authorita- 
tively disputed  in  a  case  at  general  term  of  the  same  court,  decided 
in  December,  1864.  The  case  was  this :  A  testatrix  devised  her 
real  estate  to  her  daughter,  and  if  such  daughter  ^'  should  never 
have  any  children,  or  a  child  living  at  her  decease,"  she  devised  the 
same  to  one  Hatfield,  his  heirs  and  assigns.  The  daughter  married 
and  had  one  child,  which  died  before  its  mother.  The  wife  made 
her  will,  devising  the  land  to  her  husband,  and  died.  The  court 
held  that  the  daughter  took  nothing  more  than  a  life  estate,  which 
was  turned  into  a  fee,  only  by  her  having  a  child  living  at  her 
death ;  and  that,  upon  her  death  without  issue  living,  Hatfield  took 
an  absolute  estate  in  fee.  And  it  was  further  held,  that  the  sur- 
viving husband  was  not  entitled  to  a  tenancy  by  the  curtesy  in 
the  lands. 

J.  F.  Barnard,  J.,  delivering  the  opinion  of  the  court,  referred  to 
the  case  of  Buohworth  v.  Thirkell^  and  while  he  did  not  regard  the 
case  as  entirely  similar  to  the  one  at  bar,  he  alludes  to  the  fact  that 
the  case  of  WeUer  v.  Wdler^  28  Barb,  R.  589,  is  in  conflict  with  it, 
and  thinks  the  latter  case  more  reasonable  and  just.  {Fla^ld  v. 
Snede7ij  42  Barb.  R.  615,  622.)     However,  the  commission  of 

64 


436  LAW  OF  COVERTURE. 

appeals  of  the  state,  in  1873,  reversed  the  judgment  in  the  case,  and 
approved  of  the  doctrine  of  Buckworth  v.  Thvrkdl.  {HaljfiM  v. 
Snedm,  54  iT.  Y.  R,  280.) 

§  280.  It  will  be  observed,  therefore,  that  the  question  whether 
the  right  to  curtesy  continues  after  the  estate  of  the  wife  has 
determined  by  limitation,  or  by  an  executory  devise,  is  embarrassed 
by  conflicting  authorities  in  this  country,  as  well  as  in  England.  It 
would  seem,  however,  that  the  adjudged  cases  are  more  in  harmony 
with  the  affirmative  of  the  proposition  than  otherwise.  The  doc- 
trine that  the  right  to  curtesy  does  continue  after  such  determination 
of  the  wife's  estate,  is  expressly  recognized  in  the  States  of  Penn- 
sylvania, Kentucky  and  South  Carolina;  and  it  is  probably  the 
prevailing  doctrine  of  the  cases  in  other  states;  while  the  cases 
holding  the  contrary  doctrine  in  the  State  of  New  York  may  be 
considered  as  overruled  by  the  highest  appellate  court  of  the  state, 
and  the  affirmation  of  the  proposition  is  also  the  settled  policy  there. 

It  may  be  thought  that  this  branch  of  the  subject  of  tenancy  by 
the  curtesy  is  so  replete  with  perplexing  refinement,  and  so  involved 
in  mystery  and  technical  subtleties,  as  to  render  the  consideration  of 
it  of  no  practical  use,  and  that,  therefore,  too  much  space  has  been 
devoted  to  it  in  this  place.  But  while  it  may  be  admitted  that  the 
system  of  estates  at  the  common  law  is  a  complicated  and  an  artifi- 
cial one,  still  it  may  be  averred  that  it  is  a  system  complete  in  all  its 
parts,  and  is  consistent  with  technical  reason,  and  may  be  fully  com- 
prehended by  the  logical  and  philosophical  mind. 

§  281.  There  are  some  other  circumstances  and  principles  involved 
in  this  question  of  tenancy  by  the  curtesy,  which  remain  to  be  exam- 
ined, and  more  clearly  brought  out. 

It  has  been  stated  that  in  the  case  of  a  tenancy  by  the  curtesy  it 
is  well  settled  that  the  child  must  be  bom  alive  in  the  lifetime  of 
the  mother,  to  entitle  the  father  to  the  estate.  If,  therefore,  the 
mother  dies,  and  the  child  is  afterward  delivered  by  the  csesarean 
operation,  it  is  not  considered  as  existing  before  its  birth,  so  as  to 
entitle  the  husband  to  curtesy.  {Ma/rsdlia  v.  Thalhimer^  2  Paiges 
R.  85,  42.)  The  reason  assigned  in  this  case,  why  the  husband 
is  not  entitled  to  curtesy,  viz. :  that  the  child  is  not  considered  to 
be  in  existence  before  its  birth,  is  hardly  satisfactory,  in  view  of  the 
well  known  rule,  that  a  child  in  verUre  aa  mere  is  considered  in  esee^ 
not  only  for  its  own  benefit,  but  for  other  purposes.  Lord  Coke's 
statement  is  more  consistent  with  other  established  rules  in  similar 
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cases.  He  sa.vB  that ''  if,  by  the  death  of  the  wife  in  childbed,  it  it 
necessary  to  resort  to  the  csesarean  operation,  the  birth  of  such  child 
wHl  not  entitle  the  husband  to  curtesy ;  because  the  issue  was  not 
horn  during  the  coverture,  or  the  wife's  life,  and  the  land  descended 
in  the  meantime,  and  the  estate  of  tenant  by  the  curtesy  ought  to 
take  away  the  immediate  descent ;  and  in  pleading,  it  is  necessary 
for  him  to  allege  that  he  had  issue  during  the  marriage,  which  in 
this  case  he  cannot  do."  {Pame^s  case^  8  Cok^s  S.  69.  Co.  Lift. 
29  h,)  It  seems  not  to  be  enough  that  there  be  inheritable  issue, 
but  the  child  must  be  horn  aliye  in  the  lifetime  of  the  mother.  The 
child  may  be  in  being  in  the  lifetime  of  the  mother,  and  yet  not  be 
bom  during  her  life. 

§  282.  The  doctrine  is  weU  settled,  that  tenancy  by  the  curtesy  is 
an  estate  of  freehold  in  die  husband,  which  must  vest  in  him  during 
the  life  of  the  wife,  and  during  coverture,  although  it  is  not  con- 
summate until  the  wife's  death.  Marriage,  seisin  of  the  wife,  and 
birth  of  living  issue,  must  all  concur  during  the  life  of  the  wife, 
and  the  general  rule  is  that  there  must  be  an  actual  seisin  of  the 
wife.  {Mercer  v.  Selden,  1  How.  R.  87-64.)  The  estate  is  not  initi- 
ated until  the  wife  becomes  entitled  to  the  possession  of  the  lands, 
for  the  husband  cannot  acquire,  through  his  wife  and  the  marital 
relation,  a  right  which  the  wife,  had  she  remained  single,  was  not 
entitled  to  assert.  If  there  be  an  outstanding  estate  for  life,  the 
husband  cannot  be  the  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion  or  remainder,  unless  the  particular  estate  be  ended  during 
coverture.  (Stoddard  v.  Gihbs^  1  Sumner^a  R.  268-70.  In  re 
OregieTy  1  Barb.  Ch.  R.  598.  Fergueon  v.  Tweedy^  43  N.  T.  R. 
548,  549.  Oraham  v.  Luddington^  19  Hvm!%  R.  246.  Pierce  v. 
Eakesy  28  Penn.  R.  281.  Hitner  v.  Fge,  Ih.  805.)  But  the  rule, 
that  to  support  a  tenancy  by  the  curtesy  there  must  be  an  actual 
seisin  of  the  wife  during  coverture,  is  not  inflexible.  It  only  applies 
to  cases  when  the  title  of  the  wife  is  not  complete  before  entry,  as 
when  she  takes  as  heir  or  devisee,  and  not  when  she  takes  by  a  con- 
veyance which  passes  the  legal  title  and  seisin  of  the  land.  {Jackson 
V.  Johnson^  5  Cow.  R.  74,  97.  Adair  v.  ZoU^  8  HilPe  R.  182, 
186.)  Possession  of  a  tenant  under  a  lease  reserving  rent,  is  a  suffi- 
cient seisin  to  support  a  tenancy  by  the  curtesy,  though  the  husband 
has  never  received  or  demanded  rent  during  coverture.  {EUeworth 
v.  CooJc^  8  Paiges  R.  646.  De  Orey  v.  Richardson^  8  Atle.  R. 
469.)    "Wild  and  uncultivated  lands  may  be  constructively  in  the 
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actual  possession  of  the  wife,  so  as  to  enable  her  hnsband  to  become 
a  tenant  by  the  curtesy.  {Smoot  v.  LecaUy  1  Stew.  H.  590.  Pierce 
V.  Wcmnett,  10  Ind.  B.  446.  Clay  v.  WhUe^  1  Munf.  R.  162. 
Jackeon  y.  Sellich,  8  Johns,  R,  262.  Jackson  v.  OUchrist^  15  i6. 
89.  Davie  v.  Mason^  1  Peters'  R,  603,  506.  And  wdfe  fi^^e^w  v. 
Zi^,  8  CrancKs  R,  229.)  And  it  is  sufficient  seisin  if  the  wife 
has  a  tenant  in  possession  holding  at  will,  or  who  entered  under  a 
contract  to  purchaBe  her  estate  from  her  or  her  ancestor.  {JaeJcson 
V.  Johnson^  6  Cow,  R.  74.  Vrooman  y.  Shepherdy  14  Barb.  R. 
441.  Powell  V.  Oosfom^  18  B,  Mon,  R,  179.  Lowry  y.  /S(^,  4 
i/am.  A.  170.)  The  seisin  of  one  tenant  in  common  is  the  seisin 
of  the  others,  and  when  the  wife  is  such  tenant,  the  seisin  of  her 
CO  tenant  is  sufficient  to  sustain  an  estate  by  the  curtesy  in  the  hus- 
band. {BucMey  v.  BtuMey^  11  Barb.  R.  48.  Carr  v.  Givens^  9 
BusKs  R.  679.)  And  it  is  sufficient  to  giye  the  husband  his  estate 
by  curtesy,  if  there  has  been  seisin  in  the  wife  but  for  a  moment, 
followed  by  a  disseisin.    {Parker  v.  Carter^  4  Har^s  R.  418.) 

§  283.  But  ordinarily  if  the  wife  is  not  seized  in  her  lifetime  of 
an  estate  or  interest  in  possession,  there  is  no  estate  by  the  curtesy. 
{Pond  V.  Bergh,  10  Paige's  R.  140.  Orr  y.  SolUday,  9  B. 
Mon.  R.  59.  Petty  y.  MaUer^  15  ib.  591.)  A  mere  naked  seisin 
by  the  wife  as  trustee  will  not  suffice  to  make  the  husband  tenant 
by  the  curtesy,  though  she  has  the  beneficial  interest  in  the  reyer- 
sion.  Therefore,  when  a  woman  held  a  ground  rent  in  fee,  in  trust 
for  another  during  his  life,  and  she  afterward  married  and  died, 
and  then  the  ceetmi  que  trust  died,  the  husband  was  held  not  to  be 
entitled  to  the  rent,  as  such  tenant.  {Chew  y.  Commissioners  of 
Sovithwa/rky  5  Rawl^s  R.  160.) 

In  the  State  of  Connecticut,  it  has  been  held,  that  it  is  sufficient 
for  the  claim  of  curtesy  that  the  wife  had  title  to  the  land,  though 
she  was  not  actually  seized.  {Bush  y.  Bradley^  4  Daf/s  R.  209. 
Kline  y.  Beebe^  6  Conn.  R.  494.)  And  in  some  of  the  states  it 
has  been  expressly  held  that  constructive  seisin  is  sufficient  to 
sustain  the  husband's  claim  as  tenant  by  the  curtesy.  (Day  r, 
Cochran^  24  Miss.  R.  261.  Stephens  y.  Heme^  26  ib.  849.  Mer- 
riU  y.  Heme,  6  Ohio  St.  R.  307.) 

In  Massachusetts  they  haye  a  statute  allowingyv^m^^-c^n;^^  to  hold 
lands  to  their  sole  and  separate  use,  and  the  supreme  judicial  court 
of  the  state  has  held,  that  the  birth  of  a  liying  child  after  the  con- 
yeyance  of  such  lands  by  a  married  woman,  will  entitle  her  hus* 
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band,  after  lier  death,  to  an  estate  by  the  curtesj  in  the  land. 
{Comer  v.  Chamberlain^  6  AUerCa  R.  166.) 

§  284.  It  has  been  shown  that  to  entitle  the  hnsband  to  his  enrtesj, 
ehe  wife  mnst,  as  a  rale,  be  seised  in  fact  and  in  deed ;  it  is  not  suf- 
ficient that  she  has  a  seisin  in  law  of  an  estate  of  inlieritance,  and 
there  can  be  no  seisin  in  fact  of  a  vested  remainder,  and  hence,  if 
tliere  be  an  outstanding  estate  for  life,  which  continues  during  the 
life  of  the  wife,  the  husband  can  have  no  tenancy  by  the  cui-tesy 
of  the  estate.  {Shores  v.  CaHey^  8  AUevC%  R.  425.  Blood  v. 
Bloody  23  Pick,  R.  80.  Dunham  v.  Osbom,  1  Paige's  R.  634. 
Reynolds  v.  Reyncldsy  5  tb.  161.  Oreen  v.  Putnam,^  1  Ba/rh.  R. 
500,  506.  Fisk  v.  Eastman,  5  N.  E,  R.  240.  Moore  v.  Estyy  Ih. 
469.  Reed  v.  Resd,  3  Head^s  R.  491.  Stewart  v.  Barclay, 
2  BusKs  R.  650.  Redus  v.  Haydm,  42  Miss.  R.  614.)  A  dif- 
ferent doctrine  was  held  in  one  case  decided  by  the  old  supreme 
court  of  the  State  of  New  York,  wherein  it  was  held  that  a  widow 
was  entitled  to  dower  in  lands  of  which  her  husband  died  seised, 
notwithstanding  that  dower  had  before  been  assigned  in  the  same 
lands  to  the  widow  of  the  husband's  father.  {Bear  v.  Snyder,  11 
Wend.  R.  592.)  But  the  case  was  reviewed  by  the  late  chancellor 
of  the  state  in  a  case  decided  by  him  long  after  that  was  decided, 
and  the  doctrine  of  the  case  was  overruled.  {Matter  of  Cregier,  I 
Ba/rh.  Ch.  R.  598.)  When,  however,  a  life  estate  and  the  imme- 
diate remainder  meet  in  the  same  person,  the  lesser  estate  is  merged 
in  the  greater ;  and  if  the  two  estates  unite  in  a  fem^-covert,  her 
husband  is  entitled  to  an  estate  by  the  curtesy.  {Taylor  v.  OovJd, 
10  Barb.  R.  388.)  And  in  Pennsylvania  it  has  been  held  that  a 
surviving  husband  is  entitled  to  curtesy  of  land  of  his  deceased 
wife,  though  she  had  no  actual  possession,  but  only  a  potential  seisin 
during  her  life ;  that  if  she  had  possession  by  a  tenant  for  years,  or 
only  the  right  to  present  possession,  it  is  sufficient.  {Buchanan  v. 
Duncan,  40  Penn.  R.  82.)  And  in  Kentucky  it  has  been  decided 
that  the  husband  is  entitled  to  curtesy  in  the  land  of  his  wife,  held 
by  another  as  guardian  to  her  use.  {Phillips  v.  Ditto,  2  Dv/valPs 
R.  549.)  But  whether  the  husband  is  entitled  to  hold  as  tenant  by 
the  curtesy,  or  not,  must  be  determined  by  the  estate  of  which  the 
husband  and  wife  were  seised  in  her  right,  in  her  lifetime.  The 
husband  can  derive  no  aid  from  an  estate  limited  to  the  heirs  of  the 
body  of  the  wife.    {Haynes  v.  Bowen,  42  Vt.  R.  686.) 

§  285.  It  seems  that  tenancy  by  the  curtesy  is  not  in  all  cases 
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confined  to  the  lands  themflelves,  pofisessed  by  the  wife  dnring 
coverture ;  but  in  Bome  instanoefi  the  husband  has  his  right  in  the 
proceeds  of  the  land,  when  it  was  sold  dnring  covertnre.  This, 
however,  is  never  the  case  at  common  law,  bnt  depends  upon  the 
provisions  of  a  statute,  as  in  respect  to  the  sale  of  lands  belonging 
to  an  infant  Thus,  when  the  real  estate  of  an  infant  fefns^icvert 
was  sold  by  order  of  the  court  of  chancery,  under  the  act  author- 
izing  the  sale  of  infants'  real  estate,  and  the  purchase-money 
secured  to  her,  or  for  her,  by  bonds  and  mortgages,  which  securities 
were  never  in  her  possession  or  in  that  of  her  husband  until  after 
her  death,  when  he  obtained  the  same  as  administrator  of  his  wife ; 
it  was  held  that  by  the  sale  of  the  land  under  the  direction  of  the 
court  there  was  no  conversion  of  the  real  estate  into  personalty, 
but  that  the  proceeds  were  impressed  with  the  same  real  uses 
which  attached  to  the  real  estate  before  the  sale;  and  that  such 
proceeds  descendedj  as  the  real  estate  would  have  done,  to  the  heirs 
at  law  of  the  infant,  and  did  not  go  to  her  personal  representatives 
for  distribution  among  her  next  of  kin  and  others  entitled  thereto. 
It  is  not  decided  in  the  case  under  consideration  what  the  real 
interest  the  surviving  husband  had  in  the  proceeds  of  the  sale  of 
his  infant  wife's  real  estate ;  but  if  such  proceeds  descended  to  the 
heirs  at  law  of  the  wife  the  same  as  the  real  estate  would  have 
done,  the  conclusion  would  seem  to  be  inevitable  that  the  husband 
would  have  his  rights  as  tenant  by  the  curtesy  in  the  proceeds,  pro- 
vided the  other  requisites  of  a  tenancy  by  the  curtesy  were  in  the 
case.  (Shumway  v.  Cooper^  16  Barb.  R.  556.)  It  is  a  well  settled 
rule  in  equity  that  lands  agreed  to  be  turned  into  money,  or  money 
into  lands,  are  considered  as  that  species  of  property  into  which 
they  were  agreed  to  be  converted ;  and  '^  the  authorities  show  that 
money  agreed  or  directed  to  be  laid  out  in  land  becomes  land  so 
completely  as  to  acquire  all  the  property  of  land."  (1  Lead.  Cos. 
m  JEq.  598,  or  *54:1.)  And  perhaps,  as  an  incident  of  the  rule  of 
equitable  conversion,  the  husband  would  have  his  right  by  the 
cnrtesy  in  the  proceeds  of  his  wife's  land  in  the  case  stated. 
Indeed,  the  principal  is  substantially  settled  in  a  case  wherein  the 
wife's  realty  was  sold  in  partition,  and  the  court  directed  one-third 
of  the  proceeds  to  be  invested,  and  the  interest  paid  to  the  husband 
as  tenant  by  the  curtesy  initiate  or  to  his  assigns.  {Sohemerhom 
V.  MiUeTj  2  Caw.  R.  439.)  Although  by  the  technical  rules  of  the 
common  law  when  land  in  which  the  husband  has  curtesy  is  sold 
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during  coverture,  and  thus  converted  into  personalty,  the  money 
becomes  the  husband's  absoUitely.  {Vide  Brevard  v.  Jones^  50 
Ala.  R.  221.) 

§  286.  As  a  general  proposition,  in  order  that  the  rules  of  prop- 
erty may  be  uniform,  equitable  estates  are  governed  by  the  same 
rules  as  legal  estates.  An  equitable  estate,  therefore,  which  if  legal 
would  have  given  to  the  husband  a  title  to  curtesy,  will  have  the 
same  effect  in  equity.  {WoMa  v.  BaU^  1  P.  Wms.  R,  108.) 
In  the  State  of  Pennsylvania,  dower  and  curtesy  are  incident 
to  both  legal  and  equitable  estates.  {Dttbs  v.  Dulsy  31  Perm. 
Ji.  149.) 

The  husband  has  been  held  to  be  entitled  to  curtesy  of  an  equity 
of  redemption.  Lord  Hardwicke  so  decided,  because  an  equity  of 
redemption  was  to  be  considered  an  estate  in  the  land,  was  trans- 
missible from  ancestor  to  heir,  might  be  granted,  entailed,  devised, 
or  mortgaged,  and  might  be  barred  by  a  common  recovery ;  also, 
because  the  person  entitled  to  equity  of  redemption  is  owner  of  the 
land,  and  therefore  in  equity  seised  of  the  estate ;  a  seisin  perfected 
in  the  case  before  him  by  the  wife's  possession.  {CasAame  v. 
JScarfey  1  Atk.  R.  603.) 

In  equity  the  rule  is  also,  that  what  is  agreed  to  be  done,  is  con« 
sidered  as  actually  completed.  In  accordance  with  this  rule,  if 
money  be  vested  in  trustees,  by  will,  or  otherwise,  in  trust,  to  pur- 
chase lands,  with  a  declaration  of  trusts  which  would  give  the  wife 
an  equitable  estate  tail,  although  the  money  be  not  converted  into 
real  property  during  the  life  of  the  wife,  yet  her  husband  will  be 
entitled  to  curtesy.  {OwMiingharri  v.  Moody ^  1  Ycb.  Sen.  R.  174. 
Sweeiapple  v.  Bindoriy  2  Vem.  R.  536.  Dodeon  v.  Hay^  3  Bro. 
Ch.  Ca.  404.)  But  if  the  grant  or  devise  be  to  the  wife  for  her 
separate  use,  and  it  manifestly  appears  from  the  conveyance  or  will 
that  it  was  the  intention  of  the  grantor,  or  devisor,  that  her  husband 
should  not  be  tentant  by  the  curtesy,  this  intention  will  govern, 
and  the  husband  will  not  be  entitled  to  curtesy.  {Burnet  v.  Dams^ 
2  P.  Wms.  R.  316.)  Indeed,  the  husband  may  be  excluded  from 
the  control  of  or  any  interest  in  his  wife's  property,  by  the  condi- 
tions of  the  will  or  conveyanoe  giving  or  granting  him  the  prop- 
erty, or  by  an  ante-nuptial  agreement.  {Hardy  v.  Van  Harlmgenj 
7  Ohio  St.  R.  208.)  Where,  however,  the  intention  to  prevent 
curtesy  is  not  clear,  courts  of  equity  so  far  favors  the  husband's 
right,  that  if,  from  the  wife's  interest,  he  is  or  would  be  at  law 
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entitled  to  curtesy,  they  will  not  disappoint  his  title.     {Steadman 
y.  Pulling,  8  Atk.  M.  423-427.) 

When  the  estate  is  limited  in  trust  for  the  separate  use  of  the 
wife  for  her  life,  with  the  equitable  remaiuder  or  reversion  in  fee 
to  her,  the  decisions  differ  with  respect  to  the  husband's  right  to  be 
tenant  by  the  curtesy.  (  Vide  Hearle  v.  OreenbanJc,  3  Atk.  S.  696, 
716.  Rolens  v.  DixweUj  1  ib.  607.  Pitt  v.  Jackson,  2  Bro.  C,  CI 
51.  Morgan  v.  Morgam,,  5  Madd.  R.  408.  FoUet  v.  Tyrer,  14 
Sim.  R,  125.)  It  has,  however,  been  held  in  the  State  of  Penn- 
sylvania, that  where  a  testator  devised  his  lands  in  trust  for  his 
daughter,  for  her  separte  use,  free  from  the  control  of  any  future 
husband,  without  any  power  to  alienate  or  to  anticipate  the  income, 
her  husband  surviving  took  his  curtesy.  (  Wigktnnm^s  appeal,  29 
Penn.  R,  280.) 

§  287.  There  are  many  incidents,  privileges  and  powers  belonging 
to  the  estate  of  tenant  by  the  curtesy,  and  there  are  also  liabilities 
incurred  by  the  husband  in  respect  of  the  right.  Thus,  a  tenant, 
by  the  curtesy,  as  other  tenants  for  life,  is  entitled  to  the  emble- 
ments, and  may  dispose  of  them  by  his  will,  or  if  he  makes  no  such 
disposition  they  will  belong  to  his  executor  or  administrator.  So  a 
tenant  by  the  curtesy  is  entitled  to  the  interference  of  a  court  of 
equity  for  the  removal  of  a  satisfied  term  of  years,  which  would 
prejudice  his  title  in  a  court  of  law,  whether  such  term  be  out- 
standing or  assigned  to  attend  the  inheritance. 

An  estate  by  curtesy  is  considered  in  many  respects  as  a  con- 
tinuation of  the  estate  of  the  wife,  and  the  consequence  is  that  the 
husband  takes  it  after  the  wife's  death,  with  all  the  incumbrances 
which  would  affect  the  estate  in  her  possession  if  she  were  living. 
He  will  be  obliged  in  equity,  to  keep  down  the  interest  of  the 
charges  upon  the  estate.  {Hamford  v.  Booker,  20  N,  J.  Eq.  R, 
101.)  Like  other  tenants  for  life,  he  may  grant  leases  for  the  prop- 
erty, which  will  terminate  with  his  own  life.  He  has  no  right  to 
commit  waste  on  the  lands  which  he  holds  by  the  curtesy,  and  he 
is  not  therefore  permitted  to  sell  growing  timber  thereon,  except 
eo  far  as  good  husbandry  may  justify  to  reduce  a  due  proportion  of 
the  land  to  immediate  cultivation.  He  may  clear  only  so  much  as 
the  owner  of  the  fee  would,  having  a  proper  regard  to  the  nature 
and  situation  of  the  land,  and  the  future  wants  of  the  reversioner, 
and  in  case  of  violation  of  these  rules,  he  may  be  restrained  by 
injunction,  or  made  to  respond  in  damages  by  action.     ( Vide  Wood 
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V.  Griffin,  46  N.  E.  R.  230.  Porch  v.  Fries,  3  Orem's  B.  204. 
Stroebe  v.  Fehl,  22  TTi^.  A  337.  Cholmeley  v.  Paxton,  3  jffiTiy. 
^.  207.  aR  a  11  ^w^.  C.  Z.  ^.  99,  101,  102.)  Fixtures  erected 
by  a  tenant  by  the  curtesy  for  the  purposes  of  trade  or  manufac- 
ture, may,  probably,  be  removed  at  any  time  before  the  death  of 
the  tenant.  {BucJdey  v.  Buckley,  11  Barb.  R,  43,  61.)  Unlike 
the  wife,  by  virtue  of  her  tenancy  in  dower,  the  husband  is  entitled 
to  the  estate,  as  tenant  by  the  curtesy,  at  once,  upon  the  death  of  his 
wife,  without  any  proceeding  to  consummate  the  same. 

§  288.  It  is  a  general  rule  that  rents  due  upon  the  wife's  land, 
go  with  the  curtesy.  {Matthews  v.  Copeland,  79  N.  C.  R.  493. 
StiUweU  V.  Doughty,  3  Bradf.  R,  359.)  In  this  respect,  the  rule 
is  doubtless  the  same  as  between  a  tenant  for  life  and  the  rever- 
sioner, and  in  such  case,  by  the  principles  of  the  common  law,  the 
rent  cannot  be  apportioned  in  point  of  time;  the  reversioner  is 
entitled  to  the  accruing  rent  from  the  rent  day  antecedent  to  the 
decease  of  the  tenant  for  life.  {En  parte  Smyth,  1  Swanst  R.  337. 
Marshall  v.  Moseley,  21  N,  Y.  R.  280.)  And  the  interest  of  a 
tenant  by  the  curtesy  may  be  taken  in  execution  for  the  husband's 
debts.  {Roberts  v.  Whiting,  16  Mass.  R.  186.  lAtchfidd  v.  Oud- 
worth,  15  Pick.  R.  23.  Mattock  v.  Steaa-ns,  9  Vt.  R.  326.  Watson 
V.  Watson,  13  Conn.  R.  83.     Burd  v.  Dansdale,  2  Binn.  R.  80.), 

It  has  been  doubted  whether  the  right  of  a  tenant  by  the  curtesy, 
when  it  was  only  initiate,  could  be  sold  on  execution ;  but  it  now 
seems  to  be  considered  as  settled  that  the  sale  of  the  husband's 
interest  in  his  wife's  real  estate  on  execution,  while  the  wife  is 
living,  carries  to  the  purchaser  the  husband's  whole  lifo  estate  as 
tenant  by  the  curtesy.  {Schemerhom  v.  Miller,  2  Cov>,  R.  439; 
Van  Duzer  v.  Van  Duzer,  6  Paiges  R.  366.  Sleight  v.  Ready  18 
Barb.  R.  159, 161.)  Indeed,  the  interest  of  a  tenant  by  the  curtesy 
is  a  vested  legal  estate,  distinct  from  that  of  the  wife,  and  is  liable 
to  all  the  inci Jents  of  any  other  freehold  or  life  estate,,  and  the  title 
ihay  be  barred  by  the  statute  of  limitation.  {ShortaU  v.  Hinckley, 
81  lU.  R.  219.  Childers  v.  Buiagamer,  8  Joneff  Z.  R.  277.) 
And  it  has  been  decided  that  tenancy  by  the  curtesy  initiate,  while 
the  wife  is  living,  is  a  vested  estate  in  the  husband^  insomuch  that 
his  grantee  has  a  sufBcient  estate  in  the  lands  upon  which  to  base  a 
partition  suit.  ( Riker  v.  Darke,  4  Edw.  Ch.  R.  668.  Ellsworth 
V.  Cook,  8  Paiges  R.  643.  Wickes  v.  Clarke,  lb.  161.)  So  also  a 
bankinipt's  tenancy  by  the  curtesy  initiate  passes,  to  the  assignee, 
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(  WiUiams  v.  Sfnith,  Oen.  T.  N.  T.  Supreme  CeuH,  Mariah^  1856| 
not  reported^  But  neither  the  tenant  by  the  cnrtesy,  nor  one  who 
tlaime  nnder  him,  is  entitled  to  compenBation  for  increasing  the 
value  of  the  land  by  improvements.  {Jtomey  v.  Eiwa/rds^  15  J/iz«9* 
R,  291.)  And  it  may  be  added  that  the  widow  of  an  executioo 
creditor  is  bot  entitled  to  dower  in  an  estate  by  the  cnrte^.  {CHUis 
V.  Brown^  5  Cow,  JS.  888.) 

§  289.  To  etiable  the  husband  to  acquire  ism  interest  in  his  wife's 
land,  he  must  be  such  a  person  as  the  law  allows  to  hold  and  enjoy 
real  estate.  Thus^  an  ali^  is  not  allowed  at  common  law  to  hold 
and  retain  land  for  his  own  benefit.  Accordingly,  if  the  husband 
be  an  alien,  he  will  take  no  interest  in  his  wife's  real  estate,  unless 
he  is  naturalized  or  made  a  denizen. 

It  has  been  held  in  the  State  of  Massachusetts,  tiiat  an  alien  hus- 
band cannot  hold  the  latids  of  his  deceased  wife  as  tenant  by  the 
tiurtesy,  although  he  had  made  his  preliminary  declaration  to  become 
a  citizen  before  the  death  of  his  wife,  and  completed  his  naturali*- 
nation  after  her  death  and  before  suit  brought  by  her  heirs,  the 
'Children  of  a  former  husband,  to  recover  the  premises  which  he 
claimed  as  tenant  by  the  curtesy.  (JFbss  v.  Cfrisp,  20  Pick.  R.  121.) 
The  rule,  however,  is  modified  by  the  statutes  of  many  of  the  states^ 
and  whether  the  husband  can  hold  his  wife's  lands  will  depend  upon 
the  question  as  to  his  ability  to  hold  any  Iand« 

Naturalisation  removes  all  defects  and  disabilities  cA  initio^  but 
denizafion  only  removes  them  from  the  date  of  the  instrument 
of  denization,  and  therefore  the  esctent  of  the  husband'B  rights  in 
liis  wife's  property  will  depend  upon  the  mode  in  which  his  disa- 
bility has  been  removed.  The  distinction,  however,  between  a 
naturalized  dtizen  and  a  denizen,  which  prevails  in  English  law  has 
no  application  in  this  country.  By  OQr  law,  there  is  no  middle 
class  between  aliens  and  citizens,  except  tihat  in  some  of  the  states 
an  alien  who  has  declared  his  intention  to  beoome  a  citizen  is  enti- 
tled to  take  and  convey  lands,  die  same  as  a  citizen,  although  in  no 
other  respect  is  he  favored  beyond  an  alien  who  has  taken  no  stq)S 
toward  becoming  a  citizen. 

§  290.  There  are  various  ways  by  whidi  the  husband's  right  of 
-tenancy  by  the  curtesy  may  be  debated  or  barred.  Thus,  if  the 
wife's  seisin  be  defeasMe  by  a  condition  annexed  to  the  grant,  and 
the  condition  be  broken,  and  the  donor  cinters,  the  husband's  r%ht 
to  curtesy  will  be  defeated,  'because  the  donor  resumes  his  original 
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and  former  estate,  by  which  resumption  the  seisin  of  the  wife  is  the 
same  as  If  it  never  existed,  it  being  the  donor's  re-entry  ab  origi/n$^ 
with  all  the  rights,  charges  and  incnmbrancea  attaching  to  it  before 
the  condition  was  broken. 

The  recovery  of  the  wife's  estate  in  an  action  against  the  husband 
and  wife  will  defeat  the  hnsbaad's  title  to  curtesy,  in  consequence 
of  the  eviction  of  her  seisin  and  possession.  But  if  the  recovery  be 
afterward  reversed,  the  husband  will  be  entitled  to  curtesy. 

There  were  many  cases  under  die  old  praetice  of  fines  and  recov- 
eries, where  curtesy  was  defeated  or  barred,  which  it  is  unnecessary  to 
refer  to,  because  fines  and  recoveries  have  been  abolished  in  England, 
and  the  practice  is  nearly  or  quite  unknown  in  the  United  States  at 
the  present  day.  (  Vide  1  BrigJvPa  Hu^ywnd  and  Wife^  152,  155, 
and  authorities  there  eiUd.) 

The  old  common  law  rule  is,  that  a  tenant  for  life  forfeits  his 
estate  by  attempting  to  convey  the  fee,  for  the  reason  that  such  an 
act  is  a  renunciation  of  the  connection  between  him  and  his  lord, 
or  it  is  an  act  of  disloyalty  of  the  tenant  for  life  to  his  lord.  But 
the  doctrine  generally  recognized  now  is,  that  a  conveyance  by  a 
tenant  by  the  curtesy  purporting  to  convey  the  fee,  is  a  harmless 
indenture  which  only  passes  such  estate  as  the  lessor  possesses,  and 
does  not  work  a  forfeiture  of  the  estate.  {MoKee  v.  Pfontj  3  Doll. 
£.  486.  Jackson  v.  Jifarndtis^  2  Wend.  S.  357*  Grant  v.  TWwr 
eend,  2  HilPs  R.  554,  558.)  Neither  does  a  tenant  by  the  curtesy 
forfeit  his  estate  by  an  abondonment  of  an  undivided  portion  of 
the  land,  leaving  it  in  the  possession  of  a  tenant  in  common,  whose 
occupancy  is  not  an  actual  ouster.  ( Witham  v.  PerhinSy  2  Maine^ 
JR.  400.)  Nor  does  the  husbatKi  forfeit  his  estate  by  the  curtesy 
by  his  adultery.  (Sidney  v.  Sidner/y  3  P.  Wms.  S.  269^276.) 
And  the  wife'«  forfeiture  of  her  estate  will  not  defeat  the  hus- 
band's right  by  the  curtesy.  {Smoot  v.  Zecatty  1  Stev).  R.  590.) 
Whether  an  absolute  divorce  will  destroy  the  right  of  curtesy 
depends  upon  the  statute,  and  the  laws  of  the  ^veial  states  upon 
the  aubject  are  not  uniform.  It  seems  as  a  rule,  that  when  the 
cause  of  the  divorce  existed  before  marriage,  the  decree  will  defeat 
the  right,  but  if  for  a  cause  aubsequent,  sometimes  a  difierent  rule 
obtains.  And.  in  some  of  the  states,  if  t^e  husband  leaves  his  wife 
and  lives  with  an  adulteress,  he  loses  his  right  by  the  curtesy.  In 
Vermont  and  Connocticuit  the  courts  have  expreaaly  held  that  a 
divorce  a  vvnouio  terminates  the  husband's  right  to  curtesy.    {Mat- 
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tocks  V.  Steams^  9  Vt  R.  326.  Wheder  v.  Hotehkiss^  10  Conn.  R. 
225.)  While  in  Alabama  it  has  been  decided  that  a  decree  of 
divorce  a  mensa  et  thoro  against  the  husband  does  not  deprive  him 
of  the  right  to  curtesy.  {Smoot  v.  Lecatty  1  IStew.  R,  590.  Vide 
Gillespie  v.  WoTford,  2  Cold.  R.  632.)  But  the  whole  subject  of 
the  rights  of  the  husband  in  respect  to  his  wife's  property  has  been 
undergoing  changes  at  the  hand  of  legislation,  and  in  some  of  the 
states  tenancy  by  the  curtesy  has  been  abolished,  and  no  longer 
exists.  Those  changes  will  all  be  noted  in  subsequent  chapters  of 
this  work. 


CHAPTER  XXIIL 

THE  wife's  INTEBEST  IN  HEJR  OWN  PBOPERTY  —  HEB  INTBBEST  IN 
FEB  husband's  PERSONAL  ESTATE  AFTEB  HIS  DECEASE  —  HEB 
PABAPHEBNALIA   AND   PIN-MONET  —  HEB   SEP  ABATE   ESTATE. 

§  291.  The  wife's  real  estate  undergoes  no  change  by  the  mar- 
riage, unless  it  has  been  the  subject  of  settlement,  and  on  the  death 
of  the  hnsband  it  continues  hers  as  before,  with  the  restoration  of 
all  those  powers  of  disposition  which  the  coverture  had  suspended. 
With  respect  to  her  personal  property  we  have  seen  that  by  the 
strict  rule  of  the  common  law,  marriage  operates  as  a  gift  of  the 
whole  of  it  to  her  husband.  This  rule,  however,  may  be  very 
much  modified  in  favor  of  the  wife  by  a  court  of  equity,  which 
has  the  power  of  considering  a  feme-covert  as  sole,  and  will  often 
treat  her  as  having  interests  and  obligations  distinct  from  those  of 
her  hnsband. 

When  the  husband  becomes  civilly  dead,  the  wife  may  hold  per- 
sonal property  as  ^femesoley  and  her  disability  is  entirely  at  an  end 
on  the  termination  of  her  husband's  natural  life,  and  all  her  rights 
with  respect  to  her  property,  which  were  dormant  during  the  mar- 
riage revive  and  come  into  being  as  soon  as  the  covertare  is  at  an  end. 

§  292.  By  the  common  law,  the  wife's  chattels  real  remain  her 
property  until  they  are  reduced  to  the  possession  of  the  hnsband, 
and  unless  he  disposes  of  them  during  his  lifetime,  they  survive 
to  her.  If  the  husband  should  alien  a  part  of  a  term  for  yeare 
belonging  to  the  wife,  the  remainder  will  survive  to  the  wife ;  and 
she  also  takes  by  survivorship  arrears  of  rent  due  on  any  lease  made 
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by  her  before  marriage,  or  by  lier  and  her  husband  after  her  marriage. 
She  also  takes  by  survivorship  all  her  choses  in  action,  snch  as  bonds, 
mortgages,  and  all  negotiable  securities  passed  to  her  previous  to 
or  during  her  marriage.  So  also  the  wife  has  by  survivorship  all 
actions  which  she  and  her  husband  might  have  had  for  injuries  to 
her  property  or  person.  All  these  interests  of  the  wife  survive 
to  her  after  the  death  of  her  husband.  The  way  and  manner  in 
which  the  wife's  survivorship  in  these  interests  may  be  barred, 
have  been  fully  discussed  heretofore,  and  the  consideration  of  the 
subject  need  not  be  resumed  here.  ( Vide  cmte^  chap,  xxi.)  The 
wife's  equity  to  a  settlement  out  of  her  own  property,  and  against 
whom,  out  of  what  property,  and  when  it  is  given,  have  also  been 
considered  in  another  place,  and  it  is  unnecessary  to  repeat  the 
discussion  here.     (Ante^  clia/p.  xxi.) 

§  293.  There  are  some  exceptions  to  the  general  rule  at  common 
law,  that  the  whole  of  the  personal  estate  of  the  wife  becomes  her 
husband's  at  the  time  of  the  marriage.  Thus,  what  is  understood 
as  the  wife's  paraphernalia,  belongs  to  the  wife  upon  the  death  of 
her  husband.  This  term  comprises  such  apparel  and  ornaments 
of  the  wife  as  are  suitable  to  her  condition  in  life.  The  word  is 
derived  from  the  Greek  vfor\  paraphema^  that  is,  property  belong- 
ing to  the  wife  over  and  above  the  dower  which  she  brought  to  her 
husband ;  and  what  articles  are  to  be  considered  the  wife's  para- 
phernalia depends  upon  the  rank  and  fortune  of  the  parties. 
Pearls  and  jewels,  usually  or  sometimes  worn  by  the  wife,  properly 
fall  within  the  term.  So  when  the  widow  claimed  her  gold 
watch,  and  several  gold  rings  as  paraphernalia,  which  had  been 
given  to  her  at  the  funerals  of  relations,  the  court  decreed  them  to 
her.  {M<mgay  v.  Hwngerford^  2  Equity  Cases  Abridged^  156,  in 
margin,) 

When  gifts  are  made  by  husbands  to  their  wives  of  peai'ls,  jewels, 
and  the  like,  and  they  are  worn  as  ornaments,  the  articles  are  regarded 
as  paraphernalia,  and  not  as  gifts  to  the  separate  use  of  the  wives ; 
and  although  the  trinkets  are  only  sometimes  worn  by  the  wife, 
such  occasional  u^e  of  them  will  constitute  tbem  her  paraphernalia. 
{Graham  v.  Londonderry,  3  Aik,  R.  394.)  To  constitute  that  kind 
of  property  called  paraphernalia,  they  must  have  been  the  husband's, 
and  given  by  him  to  his  wife  to  be  worn  by  her,  or  at  least  they 
must  have  been  appropriated  to  her  use.  {Orakam  v.  London- 
derry^ mpra^ 
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Jeweifi  purchased  by  the  husband,  and  wom  by  the  wife  with 
others  belonging  to  her  husband,  become  her  paraphernalia  in  the 
absence  of  evidence  to  the  contrary;  bttt  faanily  jewels,  merely 
worn  by  the  wife,  do  not  become  part  of  her  paraphernalia.  («/dr- 
'ooice  V.  JeTvoioe^  17  Beav.  B.  5d6.) 

As  these  omam^ts  are  intended  for  the  use  of  the  wife,  they  are 
tBBUally  given  to  her,  and  left  in  her  custody,  yet  she  has  not  th6 
power  of  alienating  them  during  coverture,  and  only  gets  an  abso- 
lute title  to  them  on  the  death  of  the  husband.  The  husband  has 
the  power  of  disposing  of  them- during  his  Kfe,  bat  in  order  to 
destroy  the  wife's  right  of  survivorship,  the  disposition  of  the  hus* 
band  must  be  a  complete  sale.  The  husband's  power  over  his 
wife's  paraphernalia,  is  limited  to  acts  Which  operate  during  his 
life,  for  he  cannot  dispose  of  such  ai-ticles  by  will,  neither  can  they 
be  made  liable  to  legacies.  {Tipping  v.  Tipping^  1  P.  Wms.  B. 
720.    Snelaon  v.  CWiet,  8  Atfc.  869.) 

§  294.  The  paraphernalia  of  the  wife  are  subject  to  the  debts  of 
the  husbatid  after  his  decease ;  but  this  rule- is  confined  to  the  omar 
ments  of  the  wife,  such  as  jewels  and  a  watch,  for  her  necessary 
apparel  is  not  liable  to  his  debts.  ( WUlson  v.  Paeky  Ch.  Preced- 
ents^ 205,  297.)  This  liability  of  the  wife's  paraphernalia  to  the 
husband's  debts,  exists  both  at  law  and  in  equity,  but  equity  so  far 
favors  this  claim  of  the  wife  as  to  permit  her  to  indemnify  herself 
out  of  the  real  assets  of  the  husband,  if  his  specialty  creditors 
exhaast  his  personal  estate  in  the  satisfaction  of  their  demands; 
in  other  words,  although  after  the  husband's  death  this  species  of 
property  is  liable  to  his  debts,  if  his  personal  estate  is  exhausted, 
yet  the  widow  may  recover  from  the  heir  the  amount  of  what  she 
is  obliged  to  pay  in  consequence  of  her  husband's  specialty  creditors 
obtaining  payment  out  of  her  paraphernalia.  {Tipping  v.  Tip- 
ping,  supra.  SneUon  v.  Corbet^  supra,)  It  has  been  said,  how- 
ever, that  the  wife  cannot  be  satisfied  for  this  claim  out  of  the 
husband's  real  estate  at  all  events;  for  if  the  debts  exhaust  the 
husband's  personal  fortune,  and  the  creditors  are  only  by  simple 
contract,  and  no  trust  is  created  of  the  real  estate  for  the  payment 
of  debts,  she  can  have  no  relief,  and  if  the  real  estate  be  devised, 
and  the  debts  exhaust  the  personal  estate,  the  widow  cannot  have 
satisfaction  decreed  to  her  against  the  devisee ;  this  equity  is  to  be 
enforced  only  against  the  heir  on  whom  the  estate  has  descended, 
and  he  cannot  have  the  paraphernalia  applied  in  exoneration  of  the 
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real  eetate.  (  Vide  Jiidant  y.  Phfmoutk,  2  Aik.  JR.  101.  Indedon 
Y.  Nartkcqte,  8  ib.  438.  Probert  v.  Morgan^  1  i&,  440.  Aldrich  v. 
Cooper^  8  Fi».  £.  882.  Fm2$  a^so  £ayntan  y.  Boynton^  X  CM9 
B.  106.) 

§  295.  Upon  tihis  imbjeet,  Lord  Macoleafield  aaid,  '^  tluit  if  there 
ghoald  not  be  asseta,  real  and  personal,  at  the  testator's  death,  or  at 
least  at  the  time  when  the  jewels  or  paraphernalia  were  applied  to 
debts,  then  the  paraphernalia  should  be  liable,"  {Burton  v.  Pier- 
jxmiy  2  P.  Wms.  R.  79.)  This  doubtless  is  the  rule  when  the  wife 
daims  her  paraphernalia  as  a  legatee  under  the  will  of  her  husband, 
and  indeed,  as  to  some  articles  of  the  wife's  paraphernalia  proper, 
if  there  is  a  deficiency  in  the  assets  of  her  husband  to  cancel  hi^ 
debts,  they  can  be  taken  at  the  instance  of  the  creditonf,  to  satisfy 
the  husband's  debts.  But  the  necessary  weariag  spparel  of  the  wife, 
which  is  a  part  of  her  paraphernalia,  is  protected  aigainst  the  claim 
of  the  husband's  creditors,  whether  the  husband  {s  living  or  dead, 
and  this  common  law  rule  is  generally  re-enacted  by  statute,  and  in 
the  American  States,  the  rule  extends  to  the  jewels  w4  ornaments 
of  the  wife.    (  Vide  Sawyer  v.  Sa/yyy&r,  28  Vt.  B.  249,) 

If  the  husband  in  his  lifetime  simply  pledge  or  mortgage  his 
wife's  paraphernalia  for  money,  his  wife  surviving  hi|n  will  b^ 
entitled  to  have  them  redeemed  out  of  his  personal  estate,  even  to 
the  prejudice  of  legatees ;  because  he.-  right  is  anterior  and  to  be 
preferred  to  their  claims,  which  are  merely  voluntary.  (Bwrtm  v. 
Pi^yrpofU,  mpra.) 

§  296.  The  wife  may  bar  her  rights  to  her  paraphernalia  in 
several  ways.  Thus,  if  she  entered  into  an  agreement  before  mar- 
riage with  her  intended  husband,  that  she  would  claim  i^o  part  of 
his  personal  estate  but  what  he  should  devise  to  her,  this  will  be  b^ 
bar  to  her  right  to  her  paraphernalia.  {CMmely  v.  Gholmdy^  2 
Vem.  B.  83.  B^d  v.  SnOl,  2  Atk.  B.  642.)  And  it  ha^  been 
presumed  that,  in  case  the  husband  takes  upon  himself  to  bequeath 
to  his  wife  her  paraphernalia  for  life,  and  she  does  not  claim  the 
eame  by  her  elder  title,  on  her  death,  her  executors  or  administrat- 
ors will  not  be  entitled  to  them.  {Olarge^  v.  AlbemarlSf  2  Vem, 
B.  247.) 

It  has  been  held  in  a  late  case  decided  by  the  supreme  judiciajl 
court  of  Massachusetts,  that  personal  apparel  furnished  by  a  busi- 
band  to  his  wife,  or  purchased  by  her  with  the  consent  of  her 
husband,  with  money  given  her  by  him,  which  was  realized  from 
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their  joint  earnings,  remains  the  property  of  the  husband,  and  that 
the  wife  cannot  maintain  an  action  against  a  carrier  for  the  loss  of 
the  same.  {Hawkms  v.  Providence,  etc.  H.  B.  Co.  119  Mass.  R. 
596.)  This,  however,  does  not  necessarily  conflict  with  the  com- 
mon law  rule  which  secures  to  the  wife  her  paraphernalia,  and  the 
court  declared  in  their  decision,  that,  at  common  law,  articles  of 
clothing  and-  personal  ornaments  purchased  by  the  husband  for  his 
wife  are  his  property.  But  it  is  not  said  that  the  wearing  apparel, 
jewelry  and  ornaments  of  the  wife  are  not  exempt  from  all  claims 
on  the  part  of  the  executor  or  creditors  of  the  husband,  and  the 
contrary  is  generally  held  by  the  American  courts.  Even  the 
English  courts  will  not  allow  the  wife's  paraphernalia  to  be  taken 
for  the  husband's  debts  until  all  else  of  the  husband  applicable 
thereto  is  exhausted.  (Boynton  v.  Boj/nton,  1  Coa^s  B.  106. 
Northey  v.  Northey,  2  Ath,  B.  77.  Aldrich  v.  Cooper,  8  Ye%.  R, 
382.)  And  by  the  civil  law,  all  of  the  wife's  paraphernalia  belong 
to  her  on  the  death  of  her  husband^  in  accordance  with  the  rule 
generally  prevailing  in  the  American  States.  Indeed,  the  civil  law 
takes  away  all  right  from  the  husband  over  the  paraphernal  estate 
of  the  wife.  {Sttoceaaion  of  Biohardson,  14  La.  An.  R.  1. 
1  Bimat,  171.) 

§  297.  Nearly  akin  to  the  wife's  paraphernalia  are  gifts  by  the 
husband  to  the  wife  by  way  of  what  is  familiarly  called  pin-money. 
This  includes  not  only  an  annual  sum  settled  upon  the  wife  for  her 
personal  and  private  expenditure,  but  it  may  also  include  such 
profits  as  the  wife  may  derive  from  the  sale  of  certain  domestic 
articles  and  fruits  as  the  husband  may  permit  her  to  take  for  such 
expenditure.  Pin-money  is  usually  regarded  as  the  exclusive  prop- 
erty of  the  wife,  and  is  not  subject  to  the  debts  of  the  husband, 
although  it  has  been  said  that  it  is  not  considered  as  an  absolute 
gift  from  the  husband  to  the  wife,  nor  like  money  set  apart  for  the 
sole  and  separate  use  of  the  wife  during  coverture,  excluding  the 
ju8  ma/riiiy  but  as  a  sum  allowed  for  the  wife's  personal  expenses 
and  ornaments  according  to  her  husband's  rank,  in  which  the  hus- 
band has  an  interest  to  see  that  it  is  properly  expended.  {Howard 
V.  Dighy,  8  Bligh's  R.  269.  8.  C.  2  01.  cfe  Mn.  R.  634.  Jodreil 
V.  Jod/reH,  9  Beav.  B.  45.)  And  it  has  sometimes  been  held  that 
if  the  amount  allowed  is  large,  the  wife's  pin-money  may  be  taken 
upon  the  husband's  debts,  although  exempt  from  the  control  of  the 
husband.    (  WiUmn  v.  Pdok^  Prec.  Ch.  295.) 
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Pin-money  proper  is  nsnallj  secured  by  the  creation  of  a  trust 
vested  in  trustees,  by  whose  aid  she  may  recover  the  arrears  of  it 
whenever  the  same  is  withheld.  However,  it  seems  to  be  settled 
that  when  the  wife  permits  her  pin-money  to  run  in  arrear  for  a 
considerable  time,  upon  surviving  her  husband  she  will  be  per- 
mitted to  claim  arrears  for  one  year  only  prior  to  his  death.  {Aston 
V.  Aston^  1  Ves,  Sen,  R,  267.  Townaend  v.  Wyndham^  2  iJ.  7. 
reacook  v.  Monk,  lb,  290.  Ojfley  v.  Offley,  Preo.  Ch.  26.)  This 
rule  is  adopted  by  equity,  says  Lord  Brougham,  not  so  much  on 
account  of  the  presumption  of  satisfaction  of  the  wife's  claim  by 
her  acquiescence,  as  to  secure  the  appropriation  of  the  money  to  the 
purpose  for  which  it  was  mtended.  {Howard  v.  Digby,  8  Blights 
N.  8.  JR.  269.)  Should  it  appear  that  the  wife  has  demanded  her 
pin-money  without  success,  perhaps  she  might  be  permitted  to 
recover  all  arrears  at  her  husband's  death.  {HidoiU  v,  ZeunSj  1 
Atk.  R.  269.) 

§  298.  Where  the  provision  is  expressed  to  be  made  for  particular 
purposes,  as  for  the  wife's  apparel  or  private  expenses,  and  these 
are  all  amply  furnished  by  the  husband,  the  wife  will  not  be 
entitled  to  any  arrears  of  her  pin-money,  whicli  might  otherwise  be 
due  at  the  time  of  the  death  of  the  husband ;  for  this  is  considered 
a  payment  or  satisfaction  by  the  husband.  {Howard  v.  Digby, 
avpra,  Powell  v.  Hankey,  2  P.  Wms,  R,  84.  Thomas  v.  Ben- 
nettj  Tb,  341.  Fowler  v.  Fowler^  3  ih,  355.)  It  would  seem  to 
be  reasonable  that,  when  pin-money  is  secured  to  the  wife,  and  the 
husband,  nevertheless,  provides  clothes  and  other  necessaries  for 
her,  she  should  not  be  entitled  to  an  additional  claim  for  pin-money 
during  the  time  she  was  so  provided  for.  And  from  the  very 
nature  and  purpose  of  pin-money,  it  would  seem  to  follow  that  the 
wife's  executors  can  have  no  claim  against  the  husband's  estate  for 
any  arrears  in  the  same.     (  Vide  Countess  of  Warwick  v.  Edwards, 

1  Eq.  a  Abr.  140.     Howard  v.  Digh/,  8  Bligh's  R.  271.     S.  0. 

2  CI.  cfe  Fin,  R.  634.)  But  when  the  wife  is  entitled  to  pin-money, 
and  is  separated  from  her  husband,  she  may  recover  the  same,  and 
no  deduction  will  be  made  on  account  of  alimony  which  may  be 
decreed  to  her  in  an  action  for  divorce,  although  the  payment  of 
pin-money  secured  may  affect  the  question  of  alimony.  {BcUl  v. 
CouttSy  1  Ves.  (b  Bea,  R.  305.) 

§  298.  The  court  will  sometimes  not  only  refuse  to  assist  the  wife 
to  recover  the  arrears  of  her  pin  money  in  the  lifetime  of  her  hus- 
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band,  but  will  actnallj  prevent  her  trastees  by  injnnctiob,  from 
Qfiing  their  legal  remedies  for  the  reooverj  of  it.  Thitt^  if  the  wife 
be  guilty  of  criminal  oonversation  ohe  is  not  entitled  tx)  her  pin« 
money,  and  should  she  attempt  to  recover  it,  the  court  would  restrain 
her  trustees  by  injunction  from  proceeding  to  get  it  {More  v.  Soa/t^ 
lor<mgh,  2  Eq.  Ch.  Ab.  166.) 

So,  also,  if  the  wife  sliould  elope  from  her  husband  without  good 
and  justifiable  cause,  this  wiU  be  a  bar  to  a  recovery  of  her  pin- 
money.  It  has  been  held,  however,  that  the  injunction  will  be 
granted  on  the  ground  of  adultery,  only  in  a  case  where  the  offense 
was  plainly  put  in  issue  in  the  cause,  and  plainly  proved.  {Moore 
V.  Moore^  sttpra^  276.)  If  the  wife  leave  her  husband  in  conse- 
quence of  ill-usage,  or  other  reasonable  grounds,  or  the  husbamd 
have  acquiesced  in  her  departure,  equity  will  not  interfere.  The 
wife  has  no  right  to  convey  or  otherwise  dispose  of  her  pin-money 
to  a  third  person  except  for  the  purchase  of  the  articles  for  which 
it  is  intended.  However,  if  the  allowance  is  more  than  the  wife 
really  needs  for  her  private  expense  and  personal  use,  there  would 
seem  to  be  no  reasonable  objection  to  her  bestowing  the  surplus  in 
any  decent  way,  and  upon  a  worthy  object.  There  is  really  very 
little  to  be  found  in  the  reports  upon  the  subject  of  pin-money. 
The  most  that  can  be  said  is,  that  it  is  a  sum  allowed  the  wife  by 
the  husband  to  save  the  trouble  of  a  constant  recurrence  to  the  hus^ 
band  upon  every  occasion  of  a  milliner's  bill,  and  a  jeweler's  account 
for  the  repair  of  trinkets,  and  for  pocket  money.  It  is  meant  for 
the  wife's  expenditures  on  her  person,  and  she  may  be  made  to 
spend  the  fund  during  coverture  by  the  intercession  and  advice, 
and  at  the  instance  of  the  husband,  for  he  is  interested  to  have  her 
spend  her  pin-money  in  attiring  herself  in  a  becoming  way,  and 
decking  her  person  suitably  to  his  dignity.  But  it  may  be  remarked 
that  with  respect  to  the  wife's  paraphernalia  and  pin-money,  the 
statutes  of  many  of  the  states  have  expressly  regulated  the  whole  sub- 
ject, and  these  statutory  provisions  will  be  noted  in  another  place. 

§  299.  This  leads  us  naturally  to  the  consideration  of  the  general 
subject  of  the  wife's  separate  estate,  when  the  same  is  not  expressly 
regulated  by  legiskttion.  This  is  a  matter  of  importance,  and  needs 
to  be  well  understood ;  and  the  more  so,  because  many  of  the  prin^ 
ciples  governing  the  subject  independent  of  statute,  are  often  applied 
when  the  wife's  separate  estate  is  specifically  and  elaborately  regu- 
lated by  statutory  enactments. 


§  800.  We  have  seen  that  at  tlie  oommoH  law,  a  fem&-cov€fri  is 
incapable  of  poeseBsiBg  personal  property  as  her  own.  Bat  there 
may  be  a  troat  for  her  sole  benefit  which  a  court  of  equity  will  take 
caire  to  see  strictly  performed.  Property  of  any  description  may  be 
limited  to  the  use.  of  a  married  woman,  and  this  may  be  done  by  an 
ante-nuptial  settlement  on  the  wife,  or  by  specific  plrovision  ^ter 
the  marriage,  either  by  the  husband  or  any  other  party,  although  it 
may  be  observed,  that  it  has  always  been  regarded  as  rather  against 
common  rights  for  the  wife  to  receive  a  separate  property  from 
her  hushand,  and,  therefore,  all  reasonable  intendments  have  been 
admitted  against  her  in  such  cases.  But  every  kind  of  property, 
both  real  and  personal,  may  be  held  subject  to  a  trust  for  the  wife's 
separate  use,  which  will  be  supported  in  a  court  of  equity.  {PoioeU 
V.  Ha/Thhy^  2  P.  Wma.  H.  82.  BaggeU  v.  Menx^  1  Ph.  R.  628. 
Newlcmd  v.  Pwynier^  4  Myh  iSb  Ora.  R.  408.  S.  0. 10  Sim.  R. 
378.)  All  of  the  authorities  agree  that  such  a  trust  may  be  secured 
by  an  ante-nuptial  settlement  made  in  contemplation  of  marriage, 
and  that  the  same  will  be  upheld,  even  as  against  the  creditors  of 
the  husband.  Marriage,  in  the  eye  of  the  law,  is  not  only  a  valuable 
consideration  to  support  such  a  settlement,  but  is  a  consideration  of 
the  highest  value,  and  from  motives  of  the  soundest  policy,  is  sus- 
tained with  a  strong  resolution.  {Reynell  v.  Peacock j  2  Roll.  S. 
106.  Dotcfflass  v.  Wardj  1  Cos.  in  Ch.  99.  Mo  parte  Marsh,  1 
Atk.  R.  158.  Brawn  v.  Jones^  Ih.  190.  North  v.  AnseU,  2  P. 
Wms.  JR.  618.  Brovm  v.  Ca/rtery  5  Ves.  Jv/n.  R.  878.  Naime  v. 
Prtywae,  6  ib.  752.  Campum  v.  Cotton,  17  tb.  264,  271,  272. 
Graft  V,  Arthur,  8  Dessau.  R.  228,  232.  Buckner  v.  Smyth,  4  ib, 
371,  872.  MwrshaU  v.  Morris,  16  Oa.  R.  368,  373.  Yascm  v. 
Bdi,  53  ib.  416.  B(mser  v.  MiUer,  5  Oreg.  R.  110, 112.  National 
Kechange  Bank  v.  Watson,  13  R.  I.  R.  78.  Maguire  v.  Thomp- 
son, 7  Pet.  R.  348,  393.)  And  when  nothing  may  be  said  between 
the  parties  at  the  time  of  the  settlement,  or  at  the  time  of  the 
solemnization  of  the  marriage,  concerning  the  consideration  of 
the  settlement,  the  law  will  presume  that  the  same  did  constitute 
some  part  of  the  consideration  which  induced  the  wife  to  enter  into 
that  relation.  {Storry  v.  Arden,  1  Johns.  Ch.  R.  261.  Buston  v. 
Ca/ntiel,  11  LeigVs  R.  176.)  It  has  even  been  held  that  a  legal 
contract  and  promise  of  marriage  made  in  good  faith  by  a  woman 
to  one  who  has  executed  to  her  a  deed  of  land,  for  the  purpose  of 
inducing  her  to  marry  him,  furnishes  a  good  consideration  for  the 
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deed,  and  that  she  may  hold  the  land  against  hie  creditors,  although 
the  marriage  is  prevented  by  his  death.  {Smith  v.  AUen,  5  AUerCa 
R,  454.)  And  a  post-nuptial  contract  between  husband  and  wife, 
by  which  property  is  set  apart  for  her  separate  use,  although  void 
at  law,  will  be  sustained  in  equity.  {Bvdgford  v.  Riddelly  55  III. 
B.  261.  Garlick  v.  Strong^  3  Paiges  R,  440.  Wiokea  v.  Clarke^ 
8  ih.  161, 167.  Partridge  v.  Havens^  10  ib.  618.  Taylor  v.  J/  •/-<?, 
2  Rand,  R,  563.  Ha/rvey  v.  Alexander^  1  iJ.  219.  Jaycox  v. 
Cdldwea,  37  ZTew/?.  Pn  ^.  240,  247.  5.  (7.  61  iT.  Z.  ^.  395.) 
But,  as  a  general  rule,  if  it  is  intended  that  a  feme-covert  shall  hold 
real  estate  conveyed  to  her,  to  her  sole  and  separate  use,  that  inten- 
tion must  appear  upon  the  face  of  the  deed.  {Hayt  v.  Pa/rke^  39 
Conn.  R.  357.  And  ^ide  Thomas  v.  ChicagOj  55  lU,  R.  403.) 
And  by  the  rules  of  the  common  law,  personal  property  which  may 
be  the  subject  of  a  gift  to  a  married  woman,  becomes,  ipso  facto,  the 
property  of  the  husband,  unless  the  very  instrument  or  title  by 
which  it  was  acquired  imparts  to  it  the  character  of  a  separate 
estate  in  the  wife.    (Quigley  v.  Oraham,  18  Ohio  St.  R.  42.) 

§  301.  An  ante-nuptial  agreement  securing  to  the  wife  a  separate 
estate  qualifies  the  marriage  contract,  so  that  the  wife  retains  rights 
which  might  pertain  to  her  as  9l  feme-sole;  but  in  all  cases,  the 
intention  to  create  a  trust  estate  for  the  wife  must  clearly  appear. 
{Hamilton  v.  Bishop,  8  Yerg,  R.  33.  Ruck  v.  Wroten,  24  Gratt, 
R.  250.)  And  especially  was  tLis  rule  rigidly  adhered  to  in  the 
earlier  days,  when  there  was  more  veneration  than  at  present,  foir 
the  primeval  notion  of  that  mystical  and  hallowed  union  of  husband 
and  wife;  when  "they  twain  became  one  flesh"  and  "forsook 
father  and  mother,  and  clave  to  each  other "  with  unreserved  cob- 
fidence.  But  even  now,  it  is  required  that  the  intention  to  create 
the  trust  estate  in  the  wife  must  be  reasonably  clear.  No  technical 
words  are  necessary  for  that  purpose,  but  they  must  indicate  with 
clearness  that  the  purpose  of  the  grantor  wafi  to  create  the  trust. 
{BaU  V.  Morgner,  46  Mo.  R.  48.)  An  innumerable  number  of 
examples  are  found  in  the  reports  showing  the  words  which  will  be 
suflicient  to  impart  such  an  intention,  but  a  particular  reference  to 
them  all  is  not  desirable ;  only  a  few  will  be  noted.  The  words 
"  for  her  own  use  and  benefit,"  or  "  to  pay  the  same  to  her  and  her 
assigns,"  or  "  to  pay  the  same  into  her  own  proper  hands  to  and  for 
her  own  use  and  benefit,"  have  been  held  not  sufficient  to  give  the 
wife  a  separate  estate.    {Kensington  v.  DoUand^  2  Myl,  db  Keen^s 
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Cfh.  H,  184.  Ddkms  v.  Beretfordy  1  Ch.  Cos.  194.  Tyler  t.  LaJcey 
2  i?t^«.  cfe  My.  R.  183.)  On  the  contrary,  the  words,  "for  her 
own  use,"  have  been  differently  construed  in  this  country.  (  Vide 
Jameson  v.  Brady ^  6  Serg,  <6  Bawl^e  R.  407.)  A  deed  conveying 
property  to  a  trustee  for  the  "  sole,  separate  and  exclusive  use  "  of 
certain  unmai*ried  females,  was  held  to  create  a  separate  estate  in 
such  females,  free  from  the  control  of  any  future  husband.  {Metro- 
politan Ba/nk  v.  Taylor^  53  Mo.  R.  115.)  A  conveyance  of  real 
and  personal  property  to  a  married  woman  '^absolutely  and  in  her 
own  right"  to  have  and  to  hold  "to  her,  her  heirs  and  assigns, 
for  her  own  separate  and  absolute  use  and  behoof  forever,  in  fee 
simple,"  is  held  to  create  an  equitable  separate  estate  in  the  wife. 
{Short  Y,  Battle,  62  Ala.  R.  456.)  The  true  intention  of  the  parties 
is  the  primary  rule  in  the  construction  of  a  marriage  settlement, 
and  any  words  showing  the  intention  to  create  the  trust  for  the  use 
of  the  wife  will  suflBice.  {Oaines  v.  Poor,  8  Met.  [iTy.]  R.  507. 
MinUer  v.  Mintier,  28  Ohio  St.  R.  307.  CarsweU  v.  Schley,  56 
Oa.  R.  501.  And  vide  SchneU  v.  Toomer,  Ih.  168.  Oreighlin  v. 
Clifford,  6  Rich.  R.  188.  Br(rum  v.  FooU,  2  Tmn.  Ch.  R.  255.) 
An  ante-nuptial  contract  should  be  construed  liberally  so  as  to  carry 
into  effect  the  intentions  of  the  parties.  (Ardis  v.  Printup,  39 
Ga.  R.  648.)  And  the  jtcs  mariti  in  an  estate  conveyed  to  a 
woman,  cannot  be  excluded  without  a  clear  and  unequivocal 
expression  of  such  intent  in  the  deed.  {Meyers  v.  Yam,  Wagoner, 
56  Mo.  ^.115.    PoAjd  V.  Leamitt,  Ih.  595.) 

§  302.  The  language  of  the  trust  is  usually  interpreted  to  sustain 
the  marital  rights  of  the  husband,  if  it  can,  by  any  reasonable 
construction,  be  interpreted  to  effect  that  object.  A  case  in  the 
English  high  court  of  chancery  illustrates  very  nicely  this  inclina- 
tion of  the  courts.  George  Hof^an,  by  his  will,  gave  to  his  sister 
Mary  Brown,  and  his  brother,  William  Hoffman,  certain  moneys, 
saying,  "  which  sum  or  sums,  the  interest  to  be  equally  divided 
between  them,  the  principal  to  be  lodged  in  the  bank  or  some 
secure  place,  at  the  death  of  my  sister  Mary  Brown,  then  one-half 
of  the  principal  to  be  equally  divided  between  her  children ;  the 
husband  of  the  said  Mary  Brown  by  no  means  to  have  any  part 
whatever,  but  to  be  entirely  for  the  poor  children,  and  should  she 
have  none  alive,  in  that  case  the  said  sum  is  to  become  the  prop- 
erty of  my  brother  William's  children,  equally  to  be  divided ;  and 
after  the  death  of  the  said  brother  and  his  wife,  then  the  other  half 
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of  the  principal  is  to  be  equally  divided  among  his  children."  The 
maBter  of  the  rolls  construed  this  language  to  carry  to  the  said  Mary 
Brown,  who  was  the  wife  of  Daniel  Brown,  the  interest  only  on  the 
moneys,  and,  as  there  was  no  restriction  in  &e  terms  of  \h&  gift, 
he  held  that  such  interest  was  subject  to  the  rights  of  \m  husband, 
a^d  passed  to  his  assignee  in  bankruptcy,  although  he  required  the 
assignee  to  make  a  provision  tot  the  wife;,  before  he  could  call  it  out 
of  the  court.    {Brown  v.  Cla/rkj  3  Ves.  R.  166.) 

§  303.  It  was  formerly  doubted  wheth^  a  female  could  take  an 
estate  to  her  separate  use,  so  that  her  rights  could  be  protected  as 
against  her  husband,  unless  trustees  were  interposed.  But  it  is  now 
weU  settled  that  ibe  intervention  of  trustees  is  not  indispensable, 
though  it  is  conceded  that  in  strict  propriety  the  better  pniotice  is 
to  interpose  trustees.  It  has  been  expressly  held,  upon  authorities 
a  century  old,  tha4;  when  personal  chattels  are  bequeathed  to  hfeme- 
eovert  for  her  separate  use,  or  to  a  single  woman  free  from  the 
oontrol  of  her  future  husband,  the  court  of  chancery  will  protect 
lier  interest  therein  against  the  creditors  of  her  husband,  although 
no  trustee  is  named  in  the  will  of  the  testator  to  hold  them  for  her 
separate  use.  {Shirley  v.  Shirley^  9  Podges  JR.  368.  Walling' 
ford  V.  AUm,  10  JPeters"  B.  683.  JPeck  v.  Brovm,  26  Bow.  Pr. 
B^  350,  372.)  And  if  property  is  given  or  conveyed  to  the  wife 
as  her  separate  estate  without  the  intervention  of  trustees,  whether 
the  devise  or  settlement  be  before  or  after  the  marriage,  or  oonoern- 
ing  real  or  pei*sonal  property,  the  husband  will  be  held  to  be  a  mere 
trustee  for  her.  {Burnett  v.  DaviSy  2  P.  Wme.  B.  316.  Howland 
V.  Fort  Edward  Paper  MUl  Company^  8  H<m.  Pr.  B.  505,  509. 
Jamieo9i  v,  Brady j  6  Serg.  <&  Bwwl^s  B.  467.  Ahrama  v.  WhU- 
more,  4  Beemu.  B.  255.)  A  gift  of  property  to  the  wife  from  her 
husband  himeelf ,  with  no  trustee  interposed,  will  be  sustained  in 
•equity,  if  bonafde^  and  not  intended  as  a  cover  for  £raad.  {Eddins 
Y.  Buoky  23  Ark.  B.  494.)  And  a  husband  may,  either  with  or 
without  the  intervention  of  a  trustee,  make  a  proper  gift  or  settle- 
ment on  his  wife,  but  if  without  a  trustee,  he  will  be  treated  as  a 
trustee  for  her  benefit.  {Fox  v.  Jones^  1  We$t.  Va.  R.  206.)  Or,  as 
Judge  Story  extracts  the  rale  from  a  large  number  of  authorities 
which  he  cites  both  English  and  American,  "Whenever  real  or 
personal  property  is  given,  or  devised,  or  settled  upon  a  married 
woman,  •either  before  or  after  marriage,  for  her  separate  and 
exclusive  use,  without  the  intervention  of  trustees,  the  intention  of 
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the  parties  shall  be  effectual  in  equity,  and  the  wife's  interest  pro- 
tected against  the  marital  rights  and  claims  of  her  husband.  In  all 
such  cafies  the  husband  will  be  held  a  mere  trustee  for  her ;  and, 
although  the  agreement  is  made  between  him  and  her  alone,  the 
trust  wiU  attach  upon  him,  and  be  enforced  in  the  same  manner 
and  under  the  same  circumstances  that  it  would  be  if  he  were  a 
mere  stranger."    (2  Story's  JSy .  Jur.  §  1380.) 

§  304.  An  estate  to  the  separate  use  of  a  married  woman  maj  be 
created  either  before  or  daring  coverture.  Before  marriage,  it  may 
be  created  by  the  woman  herself  of  her  own  property,  or  by  the 
intended  husband,  or  by  a  stranger.  Daring  the  marriage  the 
estate  may  be  created  by  the  husband,  or  by  a  stranger,  but  not  by 
the  wife ;  as  she  would  then  be  rendered  incapable  of  disposing  of 
any  property  which  had  not  been  already  limited  to  her  sole  use. 
(Coomes  v.  EUing^  3  Atk,  H.  679.)  Before  marriage  a  woman 
may  vest  her  entire  fortune  in  trustees  for  her  own  use,  so  as  to 
deprive  her  intended  husband  of  any  share  in  it  or  control  over  it, 
and  she  may  make  such  a  settlement  of  it  as  to  enable  herself 
to  carry  on  trade  with  her  own  money,  and  not  to  render  it  or  the 
produce  of  it  liable  to  the  debts  of  her  husband.  {Jarman  v. 
Woolstan,  3  Term.  S.  618.  I>ean  v.  Brown,  12  Mig.  C.  Z.  B.  62.) 
But  we  have  seen  tliat  courts  are  always  jealous  of  conveyances  by 
the  wife  upon  the  eve  of  her  marriage,  and  if  she  disposes  of  her 
property  for  her  separate  use  before  marriage  without  the  knowl- 
edge or  consent  of  her  intended  husband,  it  will  be  r^arded  as  a 
fraud  upon  his  marital  rights,  and  declared  void.  {Baker  v.  Jordan^ 
73  N.  a  R.  145,    LinkefT  v.  Smiih,  4  Wash.  C.  C.  B.  224.) 

It  has  been  held  that  no  conveyance  of  a  term  for  years  before 
marriage,  in  trust  for  the  separate  use  of  a  woman,  whether  it  be 
made  by  herself  or  by  anyone  dse,  will  bar  her  future  husband's 
legal  right  over  it,  unless  it  be  made  with  his  privity  and  consent 
But  t;he  validity  of  sudi  a  trust,  especially  from  a  third  person,  is 
now  fully  established,  and  when  a  term  for  years  is  settled  to  the 
wife's  separate  use,  the  husband  cannot  dispose  of  it  {TvUett  v. 
Armsi/rong^  4  Myl.  <b  Ora.  R.  396.)  If  the  trust,  however,  is 
confined  to  a  particular  coverture,  it  will  of  course  be  inoperative 
against  a  second  husband.  {Bradley  v.  Hughes^  8  Sim.  R.  149. 
Knight  v.  Knisgkt^  6  ih.  129.  Befn»m  v.  Benson^  II.  126.)  A  gift 
to  a  woman  then  manned  "for  her  whole  and  sole  use  daring  her 
life,  free  from  the  control  of  any  future  husband,"  has  been  held 
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effectual  aa  well  during  the  then  existing  as  a  future  coverture. 
{Steedmcm  v.  Poole,  6  Hare' a  R.  193.     11  Jur.  449,  555.) 

The  general  rule  is  that  in  equity  the  wife  is  capable  of  taking 
real  as  well  as  personal  property,  of  every  name  and  nature,  to  her 
own  separate  use,  and  of  holding  it  independently  of  her  husband. 
{Suiter  v.  Turner,  10  Iowa  R,  517.)  And  when  both  husband  and 
wife  have  always  treated  as  the  wife's  separate  property,  money 
and  notes  taken  for  the  loan  of  money  belonging  to  her  before  or 
during  marriage,  her  right  to  dispose  of  the  same  will  be  recognized 
by  both  law  and  equity  in  the  State  of  Vermont,  and  by  equity 
everywhere.    {CaldweU  v.  Renfrew,  33  Vt  R.  213.) 

§  305.  When  the  husband,  before  marriage,  agrees  in  writing  that 
his  wife  shall  be  entitled  to  specific  parts  of  real  or  personal  estate 
for  her  personal  use,  but,  in  consequence  of  the  property  not  having 
been  so  actually  settled,  the  legal  title  to  it  becomes  vested  in  him 
by  the  subsequent  marriage,  in  all  such  cases  the  husband  will  be  a 
trustee  for  her  separate  use.  The  power  of  the  wife  over  her  sepa- 
rate property  may  be  qualified  by  the  terms  of  the  instrument 
securing  it  to  her.  Thus,  when  there  was  a  bequest  of  money  and 
leaseholds  to  a  feme-eole,  "  for  her  own  absolute  use,  without  liberty 
to  sell  or  assign  during  her  life,"  it  was  held  that  she  took  the 
property  absolutely,  but  without  any  power  to  dispose  of  it  during 
her  life.  {Baker  v.  Newton^  2  Bea/v.  ^.112.  2  Stxyn/a  Eq.  Jur. 
§  1382,  a.) 

If  the  agreement  merely  gives  to  the  wife  disposing  power  over 
her  property  in  general  terms,  it  will  be  considered  to  apply  only 
to  what  she  has  at  the  time,  and  not  to  subsequent  acquisitions. 
{Pilhinton  v.  Outhbertson,  1  Bro.  P.  C.  337.) 

A  devise  to  trustees  for  the  wife's  separate  use  in  terms  which 
would  execute  the  use  in  the  wife,  will  be  held  to  vest  the  legal 
estate  in  the  trustees,  in  order  to  effectuate  the  testator's  intention 
by  excluding  the  control  of  the*  husband.  {NemUe  v.  Saunders,  1 
Vem.  jff.  416.  Jones  v.  Say,  1  Eq.  Ah,  383.  Ilorton  v.  Horton, 
7  Term  R.  652.  HawJcina  v.  Luscombe,  2  Swa/nat  R.  391.)  But 
it  is  said  that  if  the  trust  be  aaciired  by  deed  in  similar  terms,  it 
will  not  be  so  construed.  (  Williams  v.  Wales,  1 3  Mees,  dk  Wels, 
R.  166.) 

When  the  husband  conveys  property  to  a  trustee  for  his  wife,  she 
takes  the  same,  as  against  him,  as  a  separate  estate.  {Spencer  v. 
Ood/win,  30  Ala.  R.  355.) 
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§  806.  With  respect  to  the  wife's  power  of  dispofiition  over  her 
separate  estate,  much  depends  upon  the  fact  as  to  whether  or  not 
there  are  conditions  annexed  to  her  power  of  disposal  or  enjoyment 
thereof.  In  regard  to  personal  estate,  it  hafi  long  been  settled  that 
when  personal  property  is  actually  given  or  settled,  or  is  agreed  to 
be  given  or  settled,  to  the  separate  nse  of  a  married  woman,  she 
may  dispose  of  it  as  a  feme-sole  to  the  full  extent  of  her  interest. 
(Fettiplace  v.  Gorges^  1  Ves,  Jun,  R.  46.)  The  general  principle 
applicable  to  all  snch  cases  is,  that  when  once  the  wife  is  permitted 
to  take  personal  property  to  her  separate  use  as  2l  feme-eolej  she 
must  take  it  with  all  its  privileges  and  incidents,  one  of  which  is  the 
ju8  disfonendi  ;  and  a  court  of  equity  will  enforce  all  of  the  rights 
of  the  wife  as  against  the  husband  and  his  representatives,  and  all 
others.  {Bich  v.  CocIceUy  9  Ves.  R.  369.  Wagataff  v.  Smithy  Ih. 
62u.  BurchaU  v.  BurchaUy  3  A  dd,  Ecc.  R.  263.  Doe  v.  StapleSy 
2  Term  R,  695.  Wright  v.  Englefidd,  Ambler's  R.  468.  2  JEdw. 
R.  239.  Pyius  v.  Smithy  3  £ro.  Ch.  R.  339.  DoweU  v.  Dew,  1 
Yownge  dk  CoU,  New  R.  545.)  And  the  wife  has  the  same  power 
of  disposing  of  reversionary  interests,  when  settled  to  her  separate 
use,  as  of  interests  in  possession.  (JStv/rgis  v.  Corp^  13  Ves,  R.  190; 
Deaden  v.  Mosher,  McCleland  ds  You.  R.  89.)  So,  also,  it  has 
long  been  settled  with  respect  to  rents  and  profits  of  real  estate,  a 
gift  of  them  to,  or  rather  in  trust  for,  the  wife  for  her  separate  use^ 
enables  her  to  dispose  of  them  as  a  feine^sole,  {Hvlms  v.  T^K/n^,. 
1  Bro.  C.  C,  16.)  The  principle  is  also  well  settled  that  the  wife 
has  a  general  power  to  dispose  of  the  savings  arising  from  her 
separate  property,  for  the  reason  that  having  the  power  to  dispose 
of  the  principle,  she  has  necessarily  the  like  power  over  its  produce ; 
for  the  sprout  is  to  savor  of  the  root,  and  to  go  the  same  way;. 
{Oore  V.  Knight,  2  Vern,  R.  535.  Gold  v.  RxMcmd,  1  Eq.  Cai 
Ah.  346,  pi.  18.  Ce(^  v.  Juxon,  1  Atk.  R.  278.)  But  when  the 
wife  does  not  dispose  of  such  savings,  the  quality  of  separate  prop- 
erty ceases  at  her  death,  and  the  husband  is  entitled  to  them  by  his 
marital  right.  (Molony  v.  Kermedyy  10  Sim,  R,  255.  Tugman 
V.  Hopkins,  4  Man,  dk  Gr.  R.  389.)  Arrears  of  separate  estate, 
which  were  due  to  the  wife  at  the  time  of  a  second  marriage,  have 
been  held  to  belong  to  her  as  separate  estate.  {Ashton  v.  McDovr 
gaUj  5  Beav.  R.  56.)  The  wife  having  the  power  of  absolutely 
disposing  of  her  separate  estate,  she  may  consequently  make  grants 
out  of  it,  or  otherwise  incumber  it.    (  Wagstaff  v.  Smith,  9  Yes.  li, 
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521.  Pa/rhea  v.  White^  11  t5.  210,  Power  v.  Bailey^  1  Ball  dk 
BeaUxfB  R.  49.) 

§  307.  With  respect  to  the  separate  estate  of  a  fem&oovertj  which 
courts  of  equity  have  long  recognized  and  acted  npon,  in  a  late 
ease  in  the  supreme  court  of  the  State  of  New  York,  it  was  said : 
"  Such  separate  estate  was  a  provision  for  the  wife's  separate  use 
and  benefit,  independent  of  her  husband,  in  which  he  had  no 
interest,  over  which  he  had  no  right  of  control,  which  was  usually, 
though  not  necessarily  or  invariably,  held  by  a  trustee,  and  which 
she  disposed  of  by  way  cf  appointment.  She  could  not,  at  common 
law,  hold  the  le^  title  to  property,  either  personal  or  real,  for  the 
reason  that  during  her  state  of  coverture  she  and  her  husband  were 
considered  one  person,  and  her  identity,  so  far  at  least  as  the  right 
to  hold  was  involved,  was  lost  or  mei^ged  in  him.  Hence,  there 
was  no  way  at  law  in  which  such  separate  estate  of  the  wife  could 
be  reached  to  satisfy  the  demands  upon  it,  however  equitable  and 
just ;  and  although  they  may  have  been  created  by  her  for  her  indi- 
vidual benefit  and  upon  the  credit  of  her  separate  estate.  (2  Story's 
Egi.  Jv/r,  §§  1866,  1367,  1368.)  To  prevent  the  great  injustice 
which  might  otherwise  arise,  and  inasmuch  as  the  wife's  creditors 
had  not  the  means  at  law  of  compelling  payment  of  her  debts  which 
she  contracted  to  pay  out  of  her  separate  estate,  courts  of  equity 
undertook  to  give  effect  to  them,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property  as  the  only  means  by  which 
they  could  be  satisfied.  (2  Speruie^s  Hist,  of  Eq.  Jur.  of  Ch,  324.)" 
The  judge  then  goes  on  to  show  that  the  only  difference  between 
the  separate  estate  of  a  married  woman,  as  recognized  and  acted 
upon  by  courts  of  equity  for  centuries,  and  their  title  to  property 
acquired  or  held  under  a  statute  is,  "that  the  former  is  an  equitable 
and  the  latter  a  legal  estate  or  title."  {Gdl/mi  v.  Owrrier^  22  Barb. 
R.  371,  387.) 

§  308.  It  was  formerly  a  matter  of  doubt,  in  case  the  trust  was 
created  before  coverture  and  rested  in  an  ante-nuptial  agreement 
between  husband  and  wife,  whether  the  wife  could  dispose  of  her 
separate  real  estate,  although  it  was  conceded  that  she  had  full 
power  over  her  separate  personal  estate.  Lord  Hardwicke,  a  cen- 
'tury  and  a  quarter  ago,  gave  very  potent  reasons  why  the  same  rule 
should  not  be  recognized  in  cases  of  real  estate  as  in  those  of  per- 
sonal, and  accordingly  disposed  of  the  case  before  him  in  a  way  to 
show  that  he  doubted  whether  the  wife  should  be  permitted  to 
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dispose  of  her  separate  real  estate  during  coverture,  as  she  might  her 
separate  personal  estate.  {Peacock  v.  Moak^  2  Fe*.  R.  191.)  But 
the  American  courts  invariably  act  upon  the  principle  that  ante- 
nuptial agreements  qualify  the  marriage  contract,  so  that  the  wife 
retains  all  her  rights  which  she  could  have  exercised  over  the  prop- 
erty as  a  feme  wle^  and  they  hold,  therefore,  that  her  power  is  the 
same  in  cases  of  real  as  of  personal  property ;  depending,  of  course, 
in  both  cases  upon  the  terms  of  the  instrument  by  whidb  the  settle- 
ment is  made ;  and  unless  the  jus  ditponendij  which  is  incident  to 
the  wife's  separate  estate,  is  denied  or  restrained  by  the  instrument 
creating  the  estate,  she  has  a  right  to  dispose  of  the  same,  whether 
real  or  personal,  the  same  as  though  she  had  remained  a  feme-aole. 
(Brctdishy.  Cribbs,  3  Johrie.  Ch.  B.  522.  McChesney  y,  Brovmy 
25  Gratt.  R.  393.    Burnett  v.  ffcmfej  II.  481.) 

§  309.  With  respect  to  the  distinction  made  by  Lord  Hardwicke 
between  the  real  and  personal  estate  of  the  wife,  and  his  doubt  in 
regard  to  her  power  over  her  separate  real  estate,  Judge  Story 
says :  "  But  this  doubt  however  powerfully  urged  upon  technical 
principles,  has  been  overcome;  and  the  doctrine  is  now  firmly 
established  by  the  highest  authority,  that  in  such  a  case  courts  of 
equity  will  compel  the  heir  of  the  wife  to  make  a  conveyance  to 
the  party  in  whose  favor  she  has  made  a  disposition  of  the  real 
estate ;  in  other  words,  he  will  be  treated  as  a  trustee  of  the  donee, 
or  appointee  of  the  wife.  So  that  it  may  now  be  laid  down  as  a 
general  rule,  tliat  all  ante-nuptial  agreements  for  securing  to  a  wife 
separate  property  will,  unless  the  contrary  is  stipulated  or  implied, 
give  her,  in  equity,  the  full  power  of  disposing  of  the  same, 
whether  real  or  personal,  by  any  suitable  act  or  instrument  in  h6^ 
lifetime,  or  by  her  last  will,  in  the  same  manner  and  to  the  same 
extent  as  if  die  were  2kfeme^9ole.  And  in  all  cases  where  a  power 
for  this  purpose  is  reserved  to  her  by  means  of  a  trust,  which  is 
created  for  the  purpose,  she  may  execute  the  power  without  joining 
her  trustees,  unless  it  is  made  necessary  by  the  instrument  of  trust" 
(2  Skynf%  Eq.  Jwr.  §  1390J 

And  it  has  been  held  that  hfeme^covert  having  a  separate  estate 
may  dispose  of  it  or  its  income  by  gift  or  loan  to  her  husband ; 
and  that  his  receipt  or  use  of  her  money  with  her  consent,  is 
sufficient  to  raise  the  presumption  of  a  gift  to  him.  {HvMMy  v. 
Phillips,  50  Pmn.  R.  382.  MagUr  v.  IngeraoU,  7  t5.  204, 
JlfcOli'nsfn/'s  appeal^  l^Serg.  <&  Rawl^s  R.  64.    Ware  v.  Hagner^ 
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3  WTuiH.  R.  48.)  This  doctrine,  of  course,  is  necessarily  limited 
to  those  cases  where  there  is  no  restraint  upon  the  wife,  by  the 
instrument  giving  her  the  separate  property,  as  to  her  power  of 
disposing  of  it  In  the  absence  of  any  fetter  or  alienation,  the 
wife  has  the  same  power  over  her  separate  estate  as  if  she  were 
unmarried.  Her  disability  to  bind  herself  or  her  general  property 
is  left  untouched ;  but  she  may  pledge  or  bind  her  separate  prop- 
erty, and  the  court  may  proceed  in  rem  against  it,  though  not  in 
personam  against  herself  unless  there  is  a  statute  allowing  it. 

§  310.  There  seems  to  be  a  material  distinction  between  real  and 
personal  estate  of  the  wife,  in  regard  to  the  wife's  power  over  it, 
when  the  power  rests  merely  upon  a  post-nuptial  agreement  of  the 
husband.  As  to  her  personal  estate,  the  wife's  power  to  dispose  of 
it  only  affects  the  husband's  rights  and  hence  his  assent  to  the  dis- 
position of  it  will  bind  him.  But  the  case  is  difPerent  with  respect 
to  real  estate,  for  here  her  heirs  may  be  affected.  The  husband 
may  bind  his  own  interest  by  his  post-nuptial  agreement,  but  he 
cannot  encroach  upon  the  rights  of  the  heir  who  is  not  a  party  to 
the  agreement.  The  heir  in  such  a  case  will  take  the  real  estate 
of  the  wife  unaffected  by  the  agreement.  (2  Story's  JEj.  Jur, 
§  1391,  and  the  authorities  there  cited,) 

"With  respect  to  the  wife's  power  over  real  estate  given  to  her  by 
a  third  person  during  coverture  for  her  separate  use,  "  the  received 
doctrine  seems  to  be,  that  if  an  estate  is,  during  coverture,  given  to 
a  married  woman  and  her  heirs  for  her  separate  use,  without  more, 
she  cannot  in  equity  dispose  of  the  fee  from  her  heirs ;  but  she 
must  dispose  of  it,  if  at  all,  in  the  manner  prescribed  by  law."  And 
yet,  in  such  a  case,  if  power  is  expressly  given  to  the  wife  to  dispose 
of  the  estate  by  the  terms  of  the  gift,  courts  of  equity  will  enable 
her  to  exercise  such  power,  notwithstanding  no  trustees  are  inter- 
posed. (2  Story^s  JEq.  Jur.  §  1392,  and  authorities  there  cited) 
There  is  no  doubt  that  a  gift  of  personal  estate  or  of  the  rents  and 
profits  of  real  estate,  to  a  married  woman  for  her  separate  use 
during  her  life,  would  give  her  a  complete  power  to  dispose  of  the 
same.    (/5.) 

In  1838,  Lord  Langdale,  master  of  the  rolls,  reviewed  the  contra- 
dictory cases,  and  came  to  the  conclusion,  first,  that  if  the  gift  be 
made  to  a  woman  for  her  sole  and  separate  use,  without  more,  she 
lias,  during  coverture,  an  alienable  estate  independent  of  her  hus- 
band ;  second,  that  if  the  gift  be  made  to  her  sole  and  separate 
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ofie  withoat  power  to  alienate,  she  has,  during  the  coverture,  the 
present  enjoyment  of  an  unalienable  estate ;  but  that  in  either  case 
she  has,  while  discovert,  the  power  of  alienation.  The  restraint  is 
annexed  to  the  separate  estate  only,  and  the  separate  estate  has  its 
existence  only  during  coverture.  {TvUett  v.  Armstrong^  1  Beavwn!% 
H.  1,  20.)  And  subsequently  the  lord  chancellor  considered  that 
case  as  settling  the  doctrine  of  the  court.  {Baggett  v.  MetiXy  1 
Phillips s  R.  627.     2  Kenfs  CommentarieSj  166,  riotes  a,  and  1.) 

Personal  property  settled  upon  the  wife  as  her  separate  estate 
goes  to  her  next  of  kin,  after  her  death.  {OanMe  v.  Naims^  5 
Saixd.  R.  465.) 

§  311.  When  no  mode  of  disposition  is  prescribed  for  the  wife 
to  dispose  of  the  funds  settled  to  her  separate  use,  any  appoint- 
ment of  such  property  in  writing  is  sufficient.  But  there  are  cases 
in  which  the  property  is  not  only  limited  to  the  separate  use  of  the 
wife,  but  she  has  expressly  given  to  her  a  power  of  appointment. 

When  there  is  an  express  limitation  for  life^  with  a  power  to 
dispose  by  will,  the  interest  is  equivalent  only  to  an  estate  for  life, 
and  the  power  is  to  be  executed  ^Wm^yacid  at  least  by  will,  on  the 
ground  that  a  partial  interest  having  been  expressly  given,  it  will 
not  be  permitted,  contrary  to  the  intention  expressly  declared,  to  be 
enlarged  by  implication.  {Bradley  v.  WestcoU^  18  Yes,  R,  445, 
451.  Anonymovs^  3  Svm,  R,  71.  Major  v.  La/nsley^  2  Ruaa.  dk 
Mylne'%  R.  355.) 

From  the  authorities  the  following  conclusion  may  be  drawn : 
That  when  the  wife  takes  an  express  estate  for  life  in  the  fund,  with 
a  power  to  appoint  the  principal  after  her  death,  in  such  instances 
the  wife  can  only  dispose  of  the  capital  by  an  execution  of  her 
power,  which  may  be  immediate,  if  the  power  authorize  a  deed ; 
but  if  it  require  the  appointment  to  be  made  by  will  only,  the 
disposition  cannot  take  effect  till  after  the  appointor's  death,  and 
the  wife  is  precluded  from  making  an  immediate  disposal  of  the 
fund.  {Doe  v.  Thcyrley^  10  Easfs  H.  438.  SacJkett  v.  Wray,  4 
Bro.  0.  C.  483.) 

§  312.  It  has  been  held  sometimes,  that  although  an  express 
estate  be  given  to  the  wife's  separate  use  for  life,  with  a  power  to 
dispose  of  the  principal,  yet  if  in  default  of  appointment  such 
principal  be  limited  to  her  executors  or  administrators,  and  not  to 
her  next  of  kin,  the  absolute  interest  in  the  fund  will  vest  in 
her,  and  be  disposable  with  her  husband's  concurrence,  witliout 
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rmart  to  tlie  particukr  power  given  her  for  the  parpoee.  If  the 
iMtato  ho  givon  abeolntelj  to  the  wife  daring  covertnre,  she  may  not 
have  the  right  of  alienation ;  bat  if  the  principal  be  in  effect  given 
gDuemlly  to  her  separate  nse,  then  she  has  an  nnqnaliiied  power  of 
iliHpoMition  during  coverture.  An  express  provision  that  in  the 
evoiit  of  the  wife  surviving  the  hnsband  the  property  shaU  be  abeo- 
hitoly  hurs,  implies  an  exclusion  of  a  power  of  so  appointing  it 
ciurlog  the  ^overture  as  that  it  shall  not  in  that  event  belong  to  her. 
Tliiii  (U)ctrino  has  been  recognized  in  several  instances  in  the  English 
ootirt*.  ( Vidd  Uicharda  v.  Chambers^  10  Vea.  R.  380.  Lee  v. 
Muyy^tiilije^  1  Ftftf.  ib  Beamea^  R,  118.) 

In  a  oomimrativoly  late  case,  where  the  fund  was  limited  in  trust 
for  tho  Hoparato  use  of  the  wife  during  the  joint  lives  of  herself 
anti  )ior  huMlvaud,  and  if  she  should  survive  him,  then  in  trust  for 
ht^r  and  her  assigns  for  her  life,  and  after  her  decease,  as  to  one 
inolot)'  of  tlie  fund,  for  her  use,  to  be  disposed  of  by  her  in  such 
inannttr  a*  nho  JunUd,  by  deed  or  will,  notwithstanding  her  covert- 
\uv,  di)HH>t«  it  was  hold  tliat  she  could  not  dispose  of  the  moiety 
dwHn^y  \\\c^  K\\\x^x\,yxx^    (*V<\iw^  v.  Nixon^  2  J(ms%  cfe  Lai.  R.  416.) 

Whoit)  an  apiHUntuiout  by  the  wife  is  necessary,  the  trustees 
^\M\\^  >s\\  \\^x  U^half  mHH)  not  join  as  parties  to  it  unless  their  con- 
onv»^^U\H>  \h^  o\prt\^\-  nHiwinni  by  the  power.  {Grigley  v.  6Vxc,  1 
I  vN^,  Ni/<,   h\  MS.     /ikMT  T.  AAina^  U  Ve^  R.  547.     Pt/ius  v. 

^  ^Ut  M  iho  t\in\i  W  yivtm  to  the  wife^  to  be  ^  at  her  sole  and 
a^^jv^v^lv  \h>|yv^^U''  \xr  U^  l^  di:^jK>i»d  of  by  her  *"by  will  or  deed," 
Us^l\v^Kj»lAUvJi^\^»j  wv\^ur^  tho  ah^^Juto  fund  will  vest  in  her  which 
•Jwv  u^\\  \b*|Hv>«^^  v\(  ;i^^  a/l  '^-s^w  under  her  gen^ul  power  to  do  so, 
auv(  w^Ux^U  a^v\  s^'  t^s''  vvreiu\uut\si  inquired  by  the  special  power 
|KU^\  ut\si  ^^^  ^^^^^  V  u  aW'iw^^  V.  />to^yiiAi'^  i  rVrw.  R.  ISl.  Jdoske" 
/^.♦.  \,  J/>x*u '^vivx  J  f*W#*V  A\  T^V  PM^Cipf  T.  CAoMnberiainej 
i  \  .s\.  sV  Mx  ^S.  it  ^vn  V.  t V;«vr.  IS  «2k  UVS.i  But  in  all  these 
vs4^s>»  sv4^v  \uuaI  K^  v'iv^^rxxx)  tv^  AjikVftiui  what  w  the  real  intentioii 
v<^  ^*'0  4;wv»Uv^*  m  r<>c^H\s  u^  ihe  in;enei>i  or  t^^ttre  of  the  wife  in  the 

ku  4^  i  4 A^  vv*»^^  ^  i^^^  a  K*su:vy^  d*:>>£r>td  i;»  diauruier ;»  share  to  be 

»vvw^Nsk  u^  v^v  tUii>ix  a»>t  t>*  ixis^  irji«w  lv>  pay  ia  the  dividends, 
c4\^l  ^,^v  x^uv\sA  Tvi^  u^^::>.<T  Ut^  {>rtuv'i;>il  aor  tCie  inaenast  of  the 
U^Ms^s  xSnvu\x  V  ^u>\v<  ^.^  ^IS?'  s\^i:r»,<  vc  aay  ll:ft^bllafd  she  might 
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erly  executed,  whether  covert  or  SQle,  at  her  decease,  it  was  h^ld 
that  the  daughter  took  an  absolute  interest.  {ToMney  v.  Weurd^  1 
Bewo,  R,  668.  And  mde  Baker  v.  Newton^  2  ih.  112.  Moyer  v. 
TovmaJiend^  3  ib.  443.) 

It  seems  from  the  authorites  that  if  the  interest  of  a  fund  be 
directed  to  be  paid  as  hfeme-covert  should  appoint,  by  note  or  writ- 
ing under  her  hand,  and  for  want  of  such  appointment,  then  into 
her  own  hands  for  her  separate  use  for  life,  she  may  dispose  of  it 
either  under  her  general  power  incident  to  her  life  estate,  or  by  the 
particular  mode  prescribed  by  the  special  authority.  (  Vide  Witts 
V.  DawhinSj  12  Ves.  R.  501.  Brown  v.  Zife,  14  «J.  302.  B'ullpin 
V.  Clarke,  17  tJ.'365.    Stead  v.  Nelsony  2  Beav.  B.  246.) 

§  314.  The  American  authorities  are  very  decided  that  where 
property  is  settled  to  the  separate  use  of  a  J^eme-coverty  she  is  to  be 
regarded  as  a  feme-mle  as  to  such  separate  estate,  to  the  extent  that 
she  may' dispose  of  it  without  the  consent  or  concurrence  of  her 
trustee,  unless  she  is  specially  restrained  by  the  instrument  under 
which  she  acquires  such  separate  estate,  and  although  a  particular 
mode  of  disposition  be  specifically  pointed  out  in  the  instrument  or 
deed  of  settlement,  it  will  not  preclude  her  adopting  another  mode 
of  disposition;  unless  there  are  negative  words  restraining  her 
power  of  disposition,  except  in  the  very  mode  so  pointed  out,  and 
she  may  give  her  separate  property  to  her  husband  or  to  any  other 
person,  if  her  disposition  of  it  be  free,  and  not  the  result  of  flattery 
or  force,  or  improper  treatment.  By  the  common  law,  the  only 
mode  by  which  9k  feme-coooeri  has  power  to  transfer  her  title  or 
int^-est  in  real  estate,  is  by  levying  a  fine  or  suffering  a  common 
recovery,  as  her  deed  is  void ;  but  this  method  of  conveyance  of  the 
wife's  lands  has  never  been  adopted  in  this  country,  and  instead 
thereof,  provision  has  generally  been  made  by  statute  for  a  species 
of  conveyances  under  which  her  title  may  be  transmitted.  But  in 
respect  to  separate  estates  in  married  women,  it  should  be  stated 
that  they  are  strictly  equitable  estates,  and  the  courts  recc^gnize  the 
right  of  the  wife  to  dispose  of  them  as  a  feme-eoU.  They  are 
always  created  by  deed,  devise  or  marriage  settlement,  and  the 
power  of  the  wife  over  such  property  is  in  the  nature  of  a  power 
of  appointment,  and  she  is  confined  in  the  exercise  of  the  power  to 
such  restrictions  as  are  contained  in  the  instrument  creating  the 
estate.  But  if  no  restrictions  upon  her  power  of  ali^iation  are  con- 
tained in  the  instrument  or  deed  of  settlement,  then  she  may  dispose 
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of  her  title  or  interest  as  a  fem&^dU.  {Jaquea  v.  Methodist  JSpia- 
oopal  Churchy  17  Johns.  H.  ^48.  Jackson  v.  SoUUnoayj  7  ib,  80. 
Demareat  v.  Wynooop,  3  Johns.  Ch.  R.  144.  Whitdll  v.  Clarkj  % 
Edw.  Ch.  a.  149.  FiremefrCs  Ins.  Co.  of  Albany  v.  Bay^  4  Barb. 
E.  407.  S.  C.  4  iT.  F.  R.  9.  .ywYA  ^wKjmwn  ttwsZ  Co.  v.  i>ye^ 
7  Paijir^^  R.  14.  ^S'.  (7.  20  Wmd.  R.  540.  Oard/ner  v.  (?arrf- 
71^,  7  Paiges  R.  112.  Knowles  v.  McCa/ndyy  10  iJ.  346.  (?wiW 
V.  P^A,  11  iJ.  475.  Cramer  v.  Cotnstoek,  11  -Sino.  Pr.  ^.  486. 
Nayea  v.  BlaJcema/n^  6  -y.  Z".  iff.  17.  T^ofwwwt*  v.  PegranXy  2 
LdgKa  R.  183.  Megrath  y.  Robertson^  1  Dessau.  R.  445.)  A 
separate  estate  exists  in  the  wife  when  the  husband  has  no  interest  •{ 

in  the  property,  and  no  control  over  it,  —  when  the  wife  has  such 
dominion  over  the  property  as  to  exclude  the  marital  rights  of  the 
husband,  and  whether  the  estate  is  held  by  trustees  for  the  benefit 
of  the  wife  or  by  her  personally,  the  principle  in  relation  to  her 
power  of  alienation  is  equally  applicable.  If  the  property  is  held, 
both  in  its  use  and  in  its  title,  for  the  exclusive  benefit  7f  the  wife^ 
it  is  her  separate  estate,  and  is  subject  to  alienation  beyond  the  con- 
trol of  the  husband.  {Kra>emer  v.  Kraemery  52  Cal.  R.  302.  And 
vide  Dixon  v.  OlmitcSy  2  Cox's  R.  414.  Stanton  v.  Holly  2  Russ. 
dk  Myhie's  R.  175.)  It  is  a  rule  of  the  common  law,  that  the  power 
of  alienation  is  an  inseparable  incident  of  the  right  of  property ; 
and  although  a  married  woman,  during  coverture,  cannot  dispose  of 
either  her  personal  or  real  estate,  without  her  husband's  consent, 
equity  has  encroached  upon  the  common  law  in  both  these  respects, 
and  it  being  settled  that  the  wife  may  enjoy  a  separate  estate,  as 
a  femesoley  it  follows  that  the  power  of  alienation  must  belong  to 
her.  {Nedfyy  v.  Nedhyy  4  Myl.  cfe  Graig^s  R.  367.  Peacock  v. 
Menky  2  Ves.  Sen.  R.  190.  Fettiplace  v.  GargeSy  1  Ves.  Jr.  R.  46. 
Hvlme  V.  Tenanty  1  Bro.  C.  C.  16.)  And  the  power  of  disposition, 
by  a  feme-coverty  of  property  given  to  her  separate  use,  extends  to 
her  reversionary  interest,  as  well  as  to  her  interest  in  possession. 
{Ueaden  v.  KosVwTy  McLd.  cfe  Yown^s  R.  89.  Sturgis  v.  Corpy 
\ZVes.  R.  190.)  So  that  the  general  rule  is,  that  sl  feme-coverty 
acting  with  respect  to  her  separate  property,  of  all  kinds  and 
descriptions,  is  competent  to  act  in  all  respects  (including  disposi- 
tion by  will),  as  if  she  was  3, feme-sole.  {Rippan  v.  Da/vodingy  Arnb. 
R.  565.)  Although  in  some  of  the  American  States,  it  has  been 
held,  that  a  feme-covert  has  no  power  with  regard  to  her  separate 
estate,  but  what  has  been  expressly  given  to  her  by  the  instru* 
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ment  of  settlement,  and  that  the  power  so  given  her  must  be 
strictly  pursued.  {Vide  Ewing  v.  Smithy  3  Dessau,  Ji.  417.) 
Bat  the  doctrine  that  the  jus  d'hponendi  is  incident  to  the  separate 
estate  of  the  wife,  is  generally  recognized  in  this  country,  and  it  is 
held  that  she  may  dispose  of  it  in  any  manner  she  pleases,  and 
her  disposition  of  it  will  be  sanctioned  and  enforced  in  a  court  of 
equity. 

It  has  been  held  that  a  woman  whose  husband  is  banished,  and 
his  estate  confiscated,  is  to  be  considered  as  a  feme-sole  in  every 
point  of  view.  ( Wright  v.  Wright^  2  Dessau,  R,  244.)  And  it 
was  even  held  in  one  case  that  if  the  husband  flies  the  country  and 
remains  absent,  his  wife  is  regarded  as  a  feme-sole^  and  has  the 
right  to  convey  property.  {Trov^hton  v.  IliZl^  2  Hayw.  H.  406.) 
The  wife  may  mortgage  her  separate  property  for  her  husband's 
debts.  {Demerest  v.  Wyncoopy  3  Johns.  Ch.  R.  123.)  And  she 
may  execute,  by  will,  a  power  in  favor  of  a  husband  given  to  her 
when  sole,  over  her  real  estate.  {Bradish  v.  Oibhs^  3  Johns.  Ch. 
R.  523.  Burr  v.  Burr,  7  HiWs  R.  207,  213.)  But  in  Connec- 
ticut, it  has  been  held  that  a  wiU,  executed  by  a  feme-covert^  devis- 
ing her  real  estate  to  her  husband,  is  void.  {Fitch  v.  Braina/rdy  2 
Day's  R.  163.) 

A  married  woman  can  do  no  act  which  tends  to  the  destruction 
of  her  trust  estate ;  for  example,  a  feine-covert  gave  a  note  with 
her  husband  upon  which  a  judgment  was  obtained  and  the  trust 
estate  sold;  a  court  of  equity  enjoined  the  proceedings  at  law. 
(  Watson  V.  Cheshire,  1  McCord^s  Ch.  R.  241.)  Any  werds  imply- 
ing a  separate  use  in  a  wife  are  construed  as  giving  a  separate 
estate.  A  father  made  a  deed  of  gift  to  his  married  daughter  of 
personal  property,  and  the  court  presumed  he  intended  to  give  her 
a  separate  estate.  {Johnson  v.  Thompson,  4  Dessau.  R.  458.) 
And,  as  has  been  before  shown,  equity  will  give  effect  to  a  deed 
conveying  property  to  a  feme-covert  for  her  exclusive  use  even 
when  no  trustee  is  appointed,  and  will  consider  the  husband  a  trus- 
tee, although,  of  course,  to  create  a  trust  estate,  the  intent  must  be 
clear.  {Harkins  v.  Cocdter,  2  Porter*s  R.  463.)  An  agreement 
entered  into  before  marriage  with  her  husband  by  the  wife,  that 
sho  shall  have  the  power  to  dispose  of  her  real  and  personal  estate 
during  coverture,  will  enable  her  to  do  so.  Although  such  agree- 
ment becomes  extinguished  at  law,  by  the  subsequent  marriage,  yet 
equity  supports  it,  and  will  compel  the  husband  to  perform  it.    A 
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wife  may  in  equity  contract  with  her  hnsband  for  a  transfer  of 
property  from  him  to  her,  provided  it  be  for  a  hana  fide  and  vain- 
able  consideration,  and  she  may  purchase  other  property  by  a  sale 
of  the  property  had  of  her  husband,  and  have  the  same  limited  to 
her  separate  use.  And  the  latter  purchase  will  be  good  against  the 
creditoi's  of  the  husband.  (  Wickes  v.  Clarke^  8  Paiges  R,  162. 
OarUck  v.  Strong^  3  ib.  440.  Partridge  v.  Hwoens^  10  ib.  618. 
Livingston  v.  Livingston^  2  Johns.  Ch,  R,  537.  Shephard  v.  Sh^ 
hard^  7  iJ.  86.  Strong  v.  Skinner^  4  Barh,  R.  546.  BuUard  v. 
Briggs^  7  Pick.  R,  583.  Lady  ArundeU  v.  Phipps^  10  Ves,  R. 
146, 149.)  So,  a  husband  may  receive  the  money  of  his  wife  during 
covertore,  with  the  understanding  that  he  will  not  insist  upon  his 
marital  rights  in  relation  to  it,  and  an  agreement  that  the  same 
shall  be  treated  as  a  loan,  when  equity  will  hold  him  as  her  trustee 
for  the  same,  and  allow  him  to  pay  it  to  her,  the  same  as  he  may 
any  other  creditor,  and  the  creditors  of  the  husband  will  be  bound 
by  the  arrangement.  {Schaffner  v.  Renter^  87  Barb.  R,  44. 
McCa^tneg  v.  Welch,  44  ih.  44.  8.  C.  51  N.  Y.  R.  626.  And 
vide  Friedlander  v.  Johnson^  2  Wood^s  U.  8,  C.  R.  675.)  But  a 
wife,  living  with  her  husband  in  a  country  where  she  cannot  acquire 
personal  property  from  him,  purchasing  property  from  him,  will 
not  be  permitted  to  hold  the  same  in  a  state  where  such  transac- 
tions may  occur,  as  against  the  creditors  of  the  husband.  In  sudi 
a  case,  the  laws  of  the  place  where  the  chattel  was  purchased  of  the 
husband  will  govern  in  the  state  to  which  the  husband  and  wife 
may  emigfate.  {Bond  v.  CummingSj  70  Maine  R.  125.  And 
vide  8cuddeT  v.  Union  National  Bank,  91  U.  5.  R.  406.) 

§  315.  A  feme-covert  may,  either  in  person  or  by  her  legally 
authorized  agent,  bind  her  separate  estate  with  the  payment  of 
debts  contracted  for  the  benefit  of  the  estate,  or  contracted  upon 
the  credit  of  that  estate,  to  the  same  extent  that  the  estate  of  a 
feme-sole  is  chargeable  with  her  debts,  at  common  law.  {North 
Am.  Coal  Co.  v,  Byett,  7  Paiges  R.  15.)  Although  she  is 
incapable  of  charging  hereelf  at  law,  and  equally  incapable  in 
equity  of  charging  herself  personally  with  debts,  yet  the  courts 
have  often  held  that  separate  debts  contracted  by  her  expressly  on 
her  own  account,  shall  in  all  cases  be  considered  an  appointment 
or  appropriation  for  the  benefit  of  the  creditor,  as  to  so  much  of 
her  separate  estate  as  is  sufiScient  to  pay  the  debt,  if  she  be  not 
disabled  to  charge  it  by  the   terms  of  the  deed  of  settlement. 
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{Oardner  r,  Gardner ^  22  Wend.  R.  658.  Murray  v.  Bartlett,  4 
Sim,  H.  82.)  Chancery  considers  the  debt  as  a  valid  charge  jpro 
ianto,  and  will  at  least  enforce  its  collection  specifically,  by  fixing 
it  as  a  lien  nponrthe  separate  estate.  {Gardner  v.  Oardner,  supra. 
Owens  V.  Dickenson,  1  Craig  d&  Phil.  Ch.  R.  48.)  The  wife  may 
contract  snch  debt  directly  to  her  hnsband.  In  such  case  she  will 
be  considered  as  acting  as  a  feme^sole,  or  under  a  power  of  appoint- 
ment in  favor  of  hel"  hnsband.  {Oanrdner  v.  Ofvrdner,  supra. 
Headey  v.  Thorruis,  15  Ves.  R.  596.)  She  may  deal  with  her 
husband  or  with  her  trustee  in  regard  to  her  separate  estate.  She 
may  go  surety  for  her  husband,  mortgage  her  estate  to  secure  his 
debt,  or  otherwise  charge  her  estate  on  his  account,  {Janes  v.  Fisk, 
9  Snie.  cfe  Marsh.  R.  144.  Ba/meU  v.  Liokterbstem,  89  Barh. 
R.  194.) 

Chancellor  Kent  was  of  the  opinion  that  the  power  of  disposition 
of  the  separate  estate  of  the  wife  by  her,  is  not  absolute,  but  only 
svb  modo,  to  the  extent  of  the  power  given  her  by  the  instrument ; 
and  if  the  instrument  points  out  a  particular  manner  of  disposition, 
that  then  no  other  can  be  adopted,  although  there  is  no  express 
prohibition  of  any  other  mode ;  and  there  are  other  respectable 
authorities  of  the  same  purport.  {Jaques  v.  Methodist  Episcopal 
Church,  3  Johns.  Ch.  R.  77.  I/mcaster  v.  Dola/n,  1  Rawl^s  R* 
881.  Thomas  v.  Farwdl,  2  WhariorCs  R.W.  Morgaoh  v.  Elam^ 
4  Yerg.  R.  875.  Rogers  v.  Smithy  4  Penn.  R.  93.)  But  the 
better  opinion  is  that  a  feme-covert  is  absolutely  a  feme-scle  witJi 
respect  to  her  separate  estate,  when  she  is  not  specially  restrained 
by  the  instrument  under  which  she  acts,  to  some  particular  mode  of 
disposition ;  and  although  a  particular  mode  of  disposition  is  pointed 
out,  it  will  not  preclude  her  from  adopting  any  other  mode  of  dis- 
position, unless  there  are  words  restraining  her  power  of  disposi- 
tion to  the  very  mode  so  pointed  out.  {Jacques  v.  Methodist  Epis- 
eopcA  Chwrch,  17  Johrhs.  R.  548.  Vezonvieau  v.  Pegram,  2  LeigKs 
R.  183.  West  V.  West,  8  RamdolpKs  R.  373.  Whitaher  v.  Blavr, 
8  J.  J.  Ma/rsh.  R.  289.  Stnmig  v.  Sk^ner,  4  Ba/rh.  R.  546,  558. 
Madin  v.  Bv/rrov^h'S,  14  Ohio  St.  R.  619.  Leayoraftv.  Hodden, 
6  Orem's  Ch.  R.  512.) 

§  816.  The  rule  with  respect  to  the  wife's  power  to  charge 
her  separate  estate,  has  been  explained  by  the  court  of  appeals 
of  the  State  of  New  York,  where  it  was  held  that  a  feme-^ioveH 
does  not  charge  her  separate  estate  by  the  execution  of  a  promissory 
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note  with  her  husband  and  as  his  surety,  not  for  her  own  benefit  or 
the  enhancement  of  her  estate,  and  further  that  equity  reco^zes  a 
married  woman's  debt  and  charges  it  upon  her  separate  estate,  not 
on  the  ground  that  the  contracting  it  is  of  itself  ai>  appointment  or 
charge,  but  because,  when  contracted  on  the  credit  of  the  separate 
estate,  or  for  its  benefit,  or  that  of  the  woman,  it  is  just  that  the 
estate  should  answer  it.  But  that  when  the  married  woman  ifi  a 
mere  surety,  then  equity  will  not  enforce  against  her  a  promise 
which  is  void  at  law,  and  in  such  a  case  her  separate  estate  can  only 
be  charged  by  virtue  of  some  instrument  for  that  express  purpose. 
( Tale  V.  Dederer,  18  N.  T.  E.  265.) 

And  it  was  held  by  the  same  court  in  the  same  case,  upon  another 
hearing,  that  in  order  to  create  a  charge  upon  the  separate  estate  of 
a  feme-oovert^  the  intention  to  do  so  must  be  declared  in  the  very 
contract  which  is  the  foundation  of  the  charge,  or  the  consideration 
must  be  obtained  for  the  direct  benefit  of  the  estate  itself,  and  that 
the  signing  of  a  promissory  note  by  a  wife  as  the  mere  surety  of 
her  husband,  though  she  intended  to  charge  her  separate  estate^ 
did  not  have  the  effect  to  charge  it.  (  Yale  v.  Dederer^  22  TT.  Y, 
B.  450.) 

§  317.  "When  the  case  of  Yale  v.  Dederer^  was  last  before  tlie 
court  of  appeals  of  New  York,  Selden,  J.,  went  into  an  elaborate 
review  of  the  cases  upon  the  subject  of  the  power  of  the  wife  to 
charge  her  separate  estate,  and  the  ground  upon  which  a  charge 
was  established  was  distinctly  stated.  The  judge  substantially 
remarks,  that  if  the  instrument  by  which  the  wife's  separate  estate 
was  created,  conferred  upon  her  either  a  general  or  qualified  power 
of  disposition,  no  one  ever  questioned  her  right  to  execute  this 
power;  but  that  independently  of  any  such  special  authority, 
the  right  of  the  wife  to  dispose  of  or  charge  her  separate  property 
was  established  soon  after  the  introduction  of  such  estates,  upon 
the  ground  that  the  right  of  disposal  was  a  necessary  incident  of 
the  right  of  property;  and  that  this  universal  jvs  disponendi 
was  the  sole  and  only  foundation  of  this  right.  This  doctrine  the 
learned  judge  extracted  from  the  leading  and  standard  authorities 
upon  the  subject,  both  English  and  American,  and  his  view  was 
concurred  in  and  adopted  by  a  majority  of  the  court.  The  powers 
of  a  feme-covert  over  her  separate  estate  include  the  right  to  charge 
it  with,  and  make  it  liable  for  her  husband's  debts ;  but  in  the  State 
of  New  York  it  was  formerly  held,  that  such  power  must  be  exer- 
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cised  through  some  instmment,  expressly  stating  her  intention  to 
charge  her  separate  estate,  and  that  the  charge,  independent  of 
etatntory  provision,  coidd  be  enforced  only  afi  a  charge^  and  never 
as  a  personal  liability.  {Demarest  v.  Wyncoop^  3  Johns,  Ch.  H.  144. 
Xedlie  v.  VroomaHj  41  Barb,  Ji.  109.  Arnold  v.  Ringold^  16  How. 
Pr.  R,  158.)  And  this  was  substantially  the  doctrine  of  the  English 
courts.  It  was  there  held  that  the  wife  may  charge  her  separate 
estate,  but  that  the  court  has  no  power  against  a  feme-<iovert  in 
personanij  but  must  in  all  cases  proceed  in  rem  against  the  prop- 
erty. {Fido  V.  Sovle^  4  Rush,  R.  112.  Francis  v.  Wiffzdl,  1 
Madd.  R.  258.)  But  this  doctrine  only  applies  to  cases  when  the 
wife  enters  into  an  engagement  on  account  of  a  matter  having  no 
connection  with  her  separate  estate ;  for  example,  when  she  is  a 
mere  surety.  In  England  it  is  now  held,  that,  as  the  separate  prop- 
erty of  a  married  woman  is  the  creature  of  equity,  it  follow^  that 
Bhe  has  the  power  of  contracting  debts  to  be  paid  out  of  it,  and 
that  equity  will  therefore  lay  hold  of  such  separate  property, 
and  appropriate  it  to  the  payment  of  such  a  debt,  whether  the 
property  was  made,  by  the  obligation  xmder  which  the  debt  was 
contracted,  a  charge  upon  her  separate  estate  or  not.  {Owens  v. 
Dickenson^  1  Craig  &  Ph,  R.  48.  Butler  v.  Compton,  Eng.  Z. 
R.  7  Eq.  Cases^  16.  Shattock  v.  Shattock^  3  ib,  188.)  And  in  the 
State  of  New  York,  the  doctrine  is  now  well  settled  that  a  feme- 
covert  may  create  a  charge  upon  her  separate  estate  by  parol,  pro- 
vided the  undertaking  is  made  upon  a  good  consideration,  and  that 
the  charge  of  such  an  obligation  is  not  a  specific  lien,  but  is  enforce- 
able against  all  such  property  as  she  may  have  at  the  time  satisfaction 
is  demanded.  {Maxon  v.  ScoU^  55  -flT.  Y.  R.  247.)  Eisenlord  v. 
Snyder^  71  ib.  45.)  However,  it  has  sometimes  been  held  that  the 
wife  can  only  charge  her  separate  estate  for  debts  other  than  her 
own,  by  an  instrument  in  writing.  {Shorter  v.  Nelson^  4  I/ms.  R, 
114.  If  ash  V.  MitcheU,  71  iT.  Y.  R.  203.)  But  this  doctrine 
probably  applies  only  to  those  cases  where  the  statute  requires  the 
undertaking  to  be  in  writing,  and  not  to  contracts  of  suretyship 
and  the  like ;  that  is  to  say,  unless  a  specific  lien  upon  real  estate 
is  sought  to  be  created  for  their  security,  when  a  writing  might  be 
demanded  to  meet  the  statute  of  frauds.  Of  course,  if  the  wife's 
undertaking  is  in  writing,  then  the  intention  to  charge  her  separate 
estate  therefor  must  be  expressed  in  the  instrument.  {Yale  v. 
Dederer,  68  JV.  Y.  R.  329.     Gosman  v.  Cruger^  69  ib.  87.)    If 
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the  obligation  is  incnired  by  the  wife  upon  the  credit  and  for  the 
ben^t  of  her  separate  estate,  the  same  will  be  charged  on  her  prop* 
ertj  as  an  equitable  lien,  although  her  contract  may  be  silent  upon 
the  subject  of  charge.  {Owen  v.  Ccmley^  86  ilT.  T.  H,  600.  Bailin 
y.  DiUaye^  37  ib.  35.  ManhaUan  B.  <b  M.  Co.  v.  Thomp^on^  58 
ib.  80,  82.  Quamxio  Nat.  Bank  v.  Wadded,  1  HurCe  B.  125.) 
Sut  it  is  not  sufficient  that  the  debt  waa  contracted  by  the  wife  on 
the  credit  of  her  separate  estate,  for  this  would  be  equally  true, 
whether  she  was  principal  or  surety,  or  whether  it  was  for  the 
benefit,  or  on  account,  of  her  separate  estate,  or  otherwise.  But  it 
must  be  contracted  both  on  the  credit,  and  for  the  benefit  of  the 
wife's  separate  estate,  or  else  the  intent  to  charge  such  separate 
estate  must  be  expressed  in  the  undertaking  in  order  to  make  the 
same  liable  for  the  debt.  If  the  debt  is  contracted  for  the  direct 
benefit  of  the  estate  itself,  it  becomes  a  lien  thereon  on  the  well- 
founded  presumption  that  the  parties  so  intended ;  but  no  other 
debt  can  be  charged  upon  the  wife's  separate  estate,  without  some 
affirmative  act  of  the  wife  evincing  that  intention.  If,  however, 
the  debt  was  actually  contracted  by  the  wife  for  the  benefit  of  her 
separate  estate,  such  estate  will  be  held  bound  for  it,  even  though 
the  subject  of  the  debt  never  finds  its  way  into  the  estate.  The 
obligation  is  created  the  moment  the  debt  is  contracted,  and  cannot 
be  ailected  by  a  subsequent  divemon  of  the  money  or  property 
obtained,  to  purposes  other  than  that  of  benefiting  the  estate. 
{McVey  v.  CantreU,  70  N  Y,  R.  295,  297.)  And  it  may  be 
affirmed  as  a  rale,  that  the  contract  of  a  feTne-covert  is  always 
prima  fade  a  nullity,  and  in  order  to  give  it  vitality  and  effect  it 
must  be  made  to  appear  that  it  was  made  for  the  benefit  of  her 
separate  estate.  {The  Second  National  Bank  of  Waikins  v.  Miller^ 
63  N.  Y.  R,  639.)  The  burden  is  upon  the  party  claiming  under 
such  a  contract  to  prove  that  the  contract  was  such  a  one  as  she  was 
capable  of  making.  When  no  express  charge  upon  her  separate 
estate  is  created  by  the  contract,  it  must  be  made  to  appear  that  it 
was  made  for  the  benefit  of  such  separate  estate.  {Nash  v.  MitcheUy 
71  N.  Y.  R.  199.)  Although  it  is  not  indispensable,  in  order  to 
charge  the  separate  estate  of  a  feme-co^oert  with  a  debt,  that  there 
be  a  specific  agreement  to  that  effect ;  the  intent  so  to  charge  it 
may  be  inferred  from  the  surrounding  circumstances.  {Colin  v. 
CantreU,  64  N  Y.  R.  217.) 
§  318.  Many  of  the  authorities  referred  to  in  the  preceding  section 
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arose  in  the  dispoBitioix  of  cases  where  the  estates  of  married  women, 
and  obligations  oi  femea-covert^  are  regnlated  by  statutory  enact- 
ments ;  bat  the  principles  laid  down  are  applicable  where  no  statutory 
provision  exists.  The  general  rule  is,  that,  in  order  that  the  separate 
estate  of  a  feme-covert  be  made  liable  for  her  debts,  the  same  must 
have  been  contracted  for  the  benefit  of  such  estate  and  relying  upon 
it  for  payment,  or  the  intention  to  charge  the  same  with  its  payment 
must  be  stated  in  the  contract  itself.  {Curtis  v.  Engd^  2  Sandf. 
Ch.  JR.  287.  Frazier  v.  Brawnhw,  3  Ired.  Eq.  R.  236.  McKay 
y.  AUeriy  6  Yerg.  JS.  45.)  The  subsequent  promise  of  the  married 
woman  to  pay  such  a  debt  out  of  her  separate  estate,  when  the 
consideration  was  not  going  to  the  direct  benefit  of  it,  will  not 
supply  the  defect  of  proof  in  the  original  contract.  (  White  v. 
Storyy  43  Barh.  H.  124.  Bdloma  v.  Cawley^  36  ib.  52.  OxxJdey 
V.  Chcmiberlain,  88  Hoy).  Pr.  R.  483,  489.) 

In  a  case  dicided  by  the  supreme  court  of  Wisconsin,  Chief  Justice 
Dixon,  in  delivering  the  opinion  of  the  court,  reviewed  the  cases 
bearing  on  the  question,  and  approved  of  the  ruling  in  Yale  v. 
Dederer,  reported  in  18  JV.  Y.  R,  265,  but  disapproved  of  the 
ruling  in  the  case  as  reported  in  22  N,  Y.  R.  450.  {Todd  v.  Lee^ 
15  Wis.  R.  366.) 

And  in  a  case  decided  by  the  supreme  court  of  Indiana,  without 
ruling  BB  to  the  extent  of  the  power  of  a  married  woman  over  her 
separate  estate  by  way  of  charging  it  with  debts  contracted  by 
her,  it  was  held,  on  the  weight  of  authority  in  that  state,  that  a 
coort  of  equity  will  give  execution  against  her  separate  estate,  not 
only  for  debts  created  for  the  benefit  of  such  estate,  but  for  her 
own  benefit  in  her  support.  {Kantrowitz  v.  Pratiierj  6  Law  Reg. 
N.  S.  602,  604.  Vide  aleo  Major  v.  Bymmee,  19  I^.  R.  117.) 
But  the  form  in  which  the  wife  may  bind  her  separate  estate  may 
depend  upon  the  deed  or  instrument  under  which  she  holds  it. 
(  Vide  BicJca  v.  Johnston^  24  Ga.  R.  194.  Caldwell  v.  Sa/vage,  30 
Ala.  R.  283.) 

§  319.  The  courts  have  settled  some  general  principles  with 
respect  to  the  rights  of  a  married  woman  regarding  her  separate 
estate,  which  mRy  be  noted.  These  principles  will  be  extracted 
from  the  authorities  without  any  particular  reference  to  the  date  of 
the  decisions  or  the  kindred  nature  of  the  rules  which  are  estab- 
lished. A  contract  for  a  valuable  consideration,  by  which  a  hus- 
band agrees  to  transfer  certain  property  to  his  wife,  although  void 
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at  law,  will  be  enforced  in  a  conrt  of  equity.  {Jrnes  v.  Jones,  18 
JUd.  R.  468.) 

That  a  hnsband  has  had  the  nse  of  his  wife's  separate  property 
for  hie  own  purposes,  is  a  good  consideration  for  his  conveyance  of 
land  for  the  use  of  his  wife.  {HiU  v.  West,  8  Ohio  H.  222.)  Pos- 
session of  money  by  a  married  woman  is  evidence,  but  not  suf- 
ficient evidence,  of  the  ownership  of  it,  as  against  her  husband's 
creditors.    {CcUdweU  v.  Copdand,  37  Penn.  R,  480.) 

Of  course,  the  wife  may  sell  her  separate  estate  to  pay  the  debts 
of  her  husband,  unless  she  is  restrained  from  doing  so  by  the  terms 
of  the  instrument  under  which  she  holds  such  separate  estate. 
{Block  V.  Oalway,  24  Penn.  H.  18.) 

A  feme-covert  can  charge  the  whole  or  a  portion  of  her  sepaaate 
estate,  as  a  surety  for  her  husband,  the  intention  to  charge  such 
separate  estate  being  declared  in  the  contract.  And,  although  the 
instrument  by  which  she  promises  •to  pay  the  debt  of  her  husband 
out  of  her  separate  estate  declares  that  the  consideration  is  for  the 
benefit  of  her  separate  estate,  instead  of  stating  the  real  considera- 
tion, this  will  not  vitiate  the  instrument  or  exempt  the  wife's 
separate  estate,  provided  she  expressly  charges  her  separate  estate 
in  the  iDstrument.    {Bamett  v.  Zwhtenstein,  89  Barh.  R.  194.) 

A  married  woman  may  employ  counsel  to  procure  a  divorce  for 
her  from  her  husband,  and  when  she  does  so  she  is  liable  to  him 
for  his  compensation,  and  the  same  is  a  charge  upon  her  separate 
estate.    {Oswalt  v.  Moore,  19  Ark.  R.  257.) 

By  an  ante-nuptial  agreement  a  woman  gave  to  her  future  hus- 
band a  sum  of  money,  he  agreeing  to  pay  to  her  interest  thereon 
during  her  life,  the  same  as  though  she  remained  sole,  and  as  if  the 
money  was  her  sole  and  separate  property,  and  at  her  death  he  to 
be  at  liberty  to  dispose  of  both  principal  and  interest  without  any 
reference  to  the  agreement ;  the  interest  was  regarded  the  hnsband's 
to  dispose  of  by  will.     {Mory  v.  Michasl,  18  Md,  R,  227.) 

When  land  was  purchased  for  a  married  woman,  as  a  homestead, 
with  her  separate  means,  and  she  went  into  possession  and  made 
valuable  improvements  thereon  with  her  own  separate  funds,  an 
arrangement  between  husband  and  wife  in  respect  to  such  purchase, 
when  there  was  no  fraudulent  intend  is  lawful  and  will  be  sustained. 
And  though,  in  such  a  case,  the  conveyance  of  the  property  was 
made,  through  mistake,  to  the  husband  instead  of  the  wife,  her 
equity  is  superior  to  that  of  a  creditor  of  the  husband  whose  debt 
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matured  and  whose  judgment  was  recovered  after  the  title  to  the 
property  had  passed  from  the  husband  and  wife  by  conveyance  to 
"bona  fide  creditors.    {Da/man  v.  UM^  38  Bounb.  R,  136.) 

Whenever  a  husband  has  received  or  borrowed  the  property  of 
his  wife,  under  circumstances  which  in  a  court  of  equity  would  be 
regarded  as  creating  a  debt  to  her,  from  him,  and  as  entitling  her 
to  be  considered  and  treated  as  his  creditor  therefor,  he  will  be 
allowed  to  pay  such  debt  from  his  property,  in  the  same  manner 
and  upon  the  same  principles,  on  which  he  would  be  allowed  to 
pay  any  other  debt  to  any  other  creditor ;  and  a  payment  to  her  or 
a  transfer  of  property  to  her,  in  consideration  of  such  debt,  will 
not  be  regarded  as  a  gift,  or  a  voluntary  conveyance  of  property  in 
fraud  of  his  creditors.  This  is  independent  of  any  statutory  pro- 
vision. {McCartney^  Recewer^  v.  Wdch^  44  Ba/r^.  R,  271.  S.  0, 
51  N.  T.  R.  626.) 

So  also  when  a  husband  is  indebted  to  his  wife  in  a  certain  sum, 
for  money  arising  from  the  sale  of  her  separate  real  estate,  which 
sum  she  had  lent  to  him,  he  agreeing  to  keep  it  for  her,  and  treat  it 
as  her  separate  property,  and  repay  it  to  her  with  interest,  equity 
will  hold  the  husband  to  be  the  trustee  of  his  wife  for  that  amount, 
and  allow  him  to  pay  her  the  same,  upon  his  becoming  insolvent, 
in  the  same  manner  that  he  might  pay  any  other  creditor.  But  to 
authorize  him  to  pref^  his  wife  as  a  creditor,  it  is  necessary  that 
the  money  in  his  hands  should  be  held  and  regarded  as  between 
them,  at  and  from  its  receipt  by  him,  as  a  loan  from  her ;  that  he 
be  deemed  to  be  in  fact  a  debtor  to  her  for  the  same ;  and  that  they 
should  have  constantly  and  intentionally  treated  the  same  in  his 
hands  as  her  separate  property.  (  Woodwa/rd  v.  Sweety  44  Barb.  R. 
268.  8.  a  61  N,  F.  R.  8.  And  vide  Damfcrih  v,  Wood%,  It 
Paiges  R,  9.)  And  when  a  husband  prior  to  the  acts  of  New 
York  for  the  more  effectual  protection  of  married  woman  declined 
to  assert  his  marital  rights  to  the  personal  property  of  his  wife,  but 
borrowed  money  from  her  with  the  understajiding  and  agreement 
that  it  should  be  repaid,  the  court  of  a^eals  of  the  State  held  that 
the  agreement  was  for  a  good  consideration  and  imposed  an  equita- 
ble obligation  upon  the  husband  which  he  might  pay  or  secure. 
{J ay  cox  V.  CaldweU^  i\  N,  Y.  R.  395.  And  vide  Bdboock  v. 
HMer,  24  i6.  623.     Stmige  v.  aJVeiU,  44  ib.  298.) 

§  320.  It  has  been  se^i  that  a  feme-oc/oert  mAj^  as  respects  her 
separate  estate,  become  surety  for  her  husband,  but  her  obligations,. 
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except  in  cases  where  her  separate  property  is  concerned,  are  void, 
or  rather,  she  cannot  bind  herself  personally  in  any  event ;  and  she 
can  only  bind  her  separate  estate,  by  making  her  contract  a  charge 
upon  it,  or  contracting  the  debt  for  the  benefit  of  such  estate. 
And  any  obligation  of  a  married  woman,  not  given  for  the  benefit 
of  her  separate  estate  or  charged  upon  snch  estate,  are  void  even  in 
the  hands  of  a  Ixmajide  holder,  {Hcmaee  v.  De  Witty  63  Barb.  JS. 
63.  Bogert  v.  Oulicky  65  ih.  322.  jRidd  v.  Conway^  Ih.  158. 
Leonard  v.  Elder,  Ih,  410.  Kinne  v.  Kinney  45  How,  Pr.  JS.  61. 
Phillips  V.  WickSy  lb.  477.  Prendergast  v.  Borst,  7  Lans.  R, 
489.  Hoffman  v.  TreadweU,  39  N.  Y.  Superior  C.  H.  183. 
Field  V.  Zeamity  37  ib.  537.  Weir  v.  Oroat,  4  Eun's  JR.  193, 
Baker  v.  Harder,  lb.  272.)  When  a  wife  joins  with  her  husband 
in  executing  a  note  for  his  debt,  she  is  a  mere  surety,  but  it  is 
nevertheless  binding  upon  her  separate  estate  provided  she  therein 
expressly  makes  it  a  charge  upon  it ;  and  in  all  cases  wheits  the 
wife  is  surety,  she  is  entitled  as  against  the  principal  and  his  cred- 
itor, to  all  the  rights  as  a  surety.  ( Vartie  v.  Underwoods  18  Barb. 
R.  561.  Todd  v.  Ames,  60  tb.  454.  Neimcewicz  v.  Qahn,  3 
Paiges  B.  614.  Hawley  v.  Bradford,  9  ib.  900.)  And  where 
the  wife  executes  a  mortgage  upon  her  separate  estate  as  collateral 
to  her  husband's  debt,  he  will  not  be  permitted  to  pay  the  debt  and 
take  a  transfer  of  the  security.  {Fitch  v.  Cotheal,  2  Sandf.  Ch.  R. 
29.  And  vide  Loomer  v.  Wheelwright,  5  ih.  136.)  But  where  the 
real  estate  of  the  wife  is  held  subject  to  the  marital  rights  of  the 
husband,  and  is  sold,  the  proceeds  of  the  sale  belong  to  the  husband, 
and  should  they  be  appropriated  to  the  payment  of  an  incumbrance 
upon  the  separate  estate  of  the  wife,  he  would  have  an  equitable 
claim  against  such  separate  estate  for  the  money.  {Martin  v. 
MaHin,  1  iT.  T.  R.  473.) 

§  321.  It  has  been  held  that  the  possession  of  the  wife's  separate 
property  by  the  husband,  if  not  inconsistent  with  the  trust,  is  not 
fraudulant  against  his  creditors.  {Merritt  v.  In/on,  3  Barb.  2?.  110. 
Banoow  v.  Knhn,  36  Penn.  R.  383.)  And,  of  course,  a  creditor 
of  the  husband  cannot  subject  the  proceeds  of  the  wife's  separate 
estate  to  the  payment  of  his  claims  against  the  husband.  {Oroes  v. 
Ransom,  15  €al.  R.  322.) 

Equity  will  not  give  any  relief,  out  of  the  wife's  separate  estate, 
to  the  creditor  si  the  husband,  when  the  debt  is  not  on  account  of 
the  wife,  but  ds  the  debt  of  the  husband.    {Hat£s  appeal,  40  Penn. 
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M*  209.)  And  an  execution  issued  against  the  wife's  separate  estate 
in  favor  of  the  creditor  of  the  husband  will  be  restrained  by 
injunction.    {HwnieT^%  appeal^  40  Peim.  R,  194.) 

A  married  woman  whose  separate  property  has  been  sold  under 
an  execution  against  her  husband,  may  come  into  equity  for  its 
recovery,  when  no  trustee  was  created  by  the  deed  which  created 
her  separate  estate.  {Cole  v.  Vamer^  31  Ala,  R,  244.)  The  sepa- 
rate estate  of  the  wife  can  be  barred  only  by  her,  or  by  some  one 
acting  for  her.  {Whitesca/rver  v.  Bonney^  9  Iowa  R,  480.)  A 
mortgage  given  to  a  husband  and  wife  for  the  wife's  separate  money^ 
cannot  be  discharged  by  the  husband  alone.  {McKvrmey  v.  HamMlr 
tony  61  Penn.  R,  63.) 

A  feme-covert  may  transmit  her  separate  property  to  her  husband 
through  the  medium  of  a  trustee.  {Letois  v.  Raldwin^  11  Ohio  R. 
352.    Abbott  v.  Burd,  6  Blackf.  R.  510.) 

If  a  wife  thinks  fit  or  proper  to  keep  up  an  establishment  against 
the  wishes  of  the  husband,  what  is  applied  for  the  establishment 
will  be  a  consideration  for  payments  out  of  her  estate  on  that 
account.  When  the  proceeds  of  the  settled  funds  had  been 
placed  to  the  wife's  account  at  her  banker's,  and  applied  princi- 
pally to  the  current  expenses  of  the  establishment  of  the  husband 
and  herself,  by  the  order  and  direction  of  the  wife,  the  hus^ 
band  being  the  agent  in  their  application  as  to  moneys  so  applied, 
it  was  held  there  was  a  defective  appointment  which  ought  to  be* 
aided  by  the  court.  If  the  husband  have  not  in  any  degree  influ- 
enced the  acts  or  conduct  of  the  wife,  there  is  no  reason  why  her 
assets,  including  the  trust  funds  which  have  become  her  assets  by 
the  exercise  of  her  power,  should  not  be  bound  to  the  same  extent 
as  the  assets  of  any  other  person,  not  under  the  disability  of  cover- 
ture, would  be  bound  in  the  same  circumstances. 

The  rights  of  married  women  may  be  barred,  and  their  estates 
affected  by  active  participation  in  breaches  of  trust,  and  if — their 
powers  having  been  exercised  by  will  —  the  trust  funds  become 
their  assets,  they  must  be  liable  for  those  breaches  of  trust,  it 
would  seem.  But  the  fact  that  a  married  woman  having  permitted 
her  husband  to  receive  the  trust  funds,  does  not  preclude  a  right 
to  release  by  her  or  her  appointee,  for  that  would  be  to  defeat  the 
purpose  for  which  the  trust  was  created  —  the  protection  of  the  wife 
against  the  husband.  {Htcghes  v.  WeUsj  9  JIare'8  R.  749.  S.  C. 
41  jEW^.  6%.  R,  748.)    Indeed,  the  courts  are  fast  approaching  the 
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poliej,  that  a  ^eme-oaveH  has  all  the  powers  of  a  fem&soU,  in  the 
management  and  disposition  of  her  separate  estates,  and  that  she  is 
bonnd  by  all  of  hdr  acts  in  respect  to  such  estate,  and  by  the  just 
inferences  from  them,  as  though  she  was  in  fact  a  single  woman ; 
so  that  she  may  be  bound  by  estoppel,  in  the  same  manner  and  by 
the  same  means  as  a  feme-ioie*  {Anderson  r.  Mather ^  44  iT.  Y. 
/i.  249.)  It  should  be  stated,  however,  that  the  case  of  Anderson 
y.  Ma^er,  was  an  a<itioti  of  ejectment  brought  by  a  feme-covert  to 
recover  property  ^hich  had  been  sold  when  she  was  an  infant  and 
unmarried,  in  proceedings  for  the  sale  of  infsmts'  lands,  and  the 
proceeds  realized  by  her  while  still  an  infant,  and  many  years 
elapsed  after  the  plaintiff's  majority  before  the  action  was  brought. 
The  supreme  court  decided  against  the  claim  of  the  plaintiff,  and, 
assuming  that  she  may  not  have  been  legally  bound  by  the  original 
sale,  decided  that  if  she  was  not  estopped  by  lapse  of  time  from 
olaiining  her  original  estate,  her  remedy  was  not  at  law^  but  in 
equity,  when,  on  restoring  or  offering  to  restore  what  she  had 
received,  such  a  decree  could  be  made  as  would  protect  the  equita- 
ble rights  of  the  purchaser  as  well  as  her  own.  (  Wood  v.  J/ctther^ 
B8  Barb  R.  473,  483.)  And  the  commission  of  appeals  spoke 
approvingly  of  the  doctrine  laid  down  by  the  supreme  court,  but 
referred  to  the  new  rights  and  new  duties  conferred  by  statute  in 
the  State  of  New  York,  upon  married  women,  as  to  the  control 
and  management  of  their  separate  estates,  held  that  the  plaintiff 
was  estopped,  under  the  circumstances  of  the  case,  from  claiming 
her  proportion  of  the  estate  which  had  been  sold,  as  against  the 
purchaser  thereof. 

§  322.  In  traiisactions  between  husband  and  wife  relative  to  the 
separate  estate  of  the  wife,  she,  prima  facie^  will  be  viewed  in 
the  light  of  a  feme-ede^  and  as  such,  as  we  have  seen,  she  is  com- 
petent to  dispose  of  it  to  him,  or  for  his  use^  subject  to  proof  of 
fraud  or  undue  influence  on  his  part.  {Cntger  v.  (Migery  6  Barb. 
H.  235.)  And  whenever  she  gives  it  to  her  husband,  or  permits 
him  to  receive  it,  she  will  be  precluded  after  his  death  of  charging 
his  estate  with  what  he  so  received.  {Pauilet  v.  Ddavdly  2  Ves. 
Sen.  B.  668.  Smith  v.  Oamelford,  2  Vee.  Jtm.  B.  716.  Poioea 
V.  Homkey,  9  P,  Wms.  B.  82.  Squires  v.  Dean,  4  Bro.  0.  O.  826. 
And  vide  Carter  v.  Anderson,  8  Sim.  B.  370.  Beresford  v. 
JL^wwr^rA,  18  *.  648.  BaHlettv.  GiffordyS  Buss.  B.U9.  Fletcher 
V.  Vpdykej  8  Hun^s  B.  850.) 
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Upon  the  Bame  principle,  when  the  tmdtoesy  nuder  the  marriage 
settlement*  had  lent  the  wife's  money  to  the  hqsb^nd  with  her 
consent,  it  was  held  that  the  hosband  was  liable  to  ai^connt  for 
only  the  principal.  {Efi  parte  Oreen^  2  Dm.  <&  Chit.  Ji.  113.) 
But  if  no  snch  consent  be  given,  nor  can  be  presumed,  then  the 
wife  will  be  entitled  to  reimburBemeut  out  of  her  husband's  estate 
for  the  whole  of  what  be  received  of  her  separate  property. 
(Parker  v.  Brooke^  9  Ves.  B.  583.  Vide  JfetUe^Mp  v,  if^ettU- 
ship^  10  Sim.  R.  236.    Attomey-Oeneral  v.  Paruther^  3  Bre. 

a  a  441.) 

In  some  cases  when  the  wife  was  entitled  to  the  interest  of  tha 
fund  for  life  to  her  separate  use,  with  a  prescribed  power  to  dispose 
of  it,  and  upon  her  death  the  capital  was  given  to  her  husband,  on 
their  filing  a  bill  in  chancery  praying  that  the  principal  might  he 
immediately  paid  to  her  husband,  and  the  wife  consenting  to  part 
with  her  life  estate,  the  court  has  ordered  the  fund  to  be  paid  or 
transferred  to  the  husband.  {Chesdi/n  v.  Smithy  8  Ve8.  S.  183. 
Alien  V.  Papworth^  1  Veg,  Sen.  R.  163.)  But  in  later  cases  such  a 
transfer  has  been  refused,  on  the  ground  that  the  suit  must  be  eon- 
eidered  that  of  the  husband,  and  the  wife,  for  all  the  purposes  of 
the  suit,  must  be  taken  to  be  entirely  under  the  influence  of  the 
husband.     {Simms  v.  Horwood^  1  Keene^s  R.  7.) 

The  foregoing  principles  relating  to  the  separate  estates  of  married 
women,  are  generally  recognized  by  the  common  law,  and  they  will 
often  be  referred  to  in  the  consideration  of  cases  arising  under  the 
statutes  which  have  been  passed,  modifying  or  changing  the  aamey 
and  noticed  hereafter. 


CHAPTEB  XXIV. 

ANTE-NUPTIAL  CC^rTBACrB  AND  SULES  BESPECnNO  THEM  —  P08T- 
NUFTIAL  AGBEEMENTS  ANI>  SETTLEMENTS  —  SEPARATE  USES  FOB 
FBMES-OOVEBT. 

§  823.  Thebs  are  certain  rules  with  respect  to  the  contract  of 
husband  and  wife  entered  into  before  marriage,  which  were  not 
noticed  when  treating  of  the  wife's  separate  estate.  These  will 
now  be  referred  to. 

It  appears  to  be  a  well  settled  principle  of  law,  that  all  rights 
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dependent  OD  the  nuptial  contract  are  governed  by  the  lex  loci 
contractus^  and  when  the  parties  marry  with  reference  to  the 
laws  of  a  particular  place  or  country  as  their  future  domicile, 
the  law  of  that  place  or  country  is  to  govern  in  relation  to  their 
right  of  property  under  the  marriage.  For  example,  when  a  con- 
tract of  marriage  executed  in  Paris  between  French  citizens  con- 
tained a  clause  by  which  the  parties  mutually  give  to  each  other 
and  the  survivor,  all  the  estate  and  property  acquired  or  purchased, 
or  belonging  to  either  at  the  time  of  his  or  her  death,  to  be  enjoyed 
by  the  survivor  exclusively ;  and  the  husband  afterward  abandoned 
his  wife  and  came  to  reside  in  New  York,  where  he  lived  many 
years,  and  having  acquired  a  large  personal  estate,  died  intestate, 
without  lawful  issue,  leaving  his  wife  living  in  France,  the  late 
court  of  chancery  of  the  State  of  New  York  held  that,  under  the 
law  of  France,  by  the  ante-nuptial  contract,  the  wife,  as  survivor, 
took  all  the  estate  to  the  exclusion  of  the  husband's  relatives,  and 
the  estate  was  decreed  to  the  wife  accordingly.  {Deoottchs  v. 
Savat/ier^  3  Johns.  Ch.  It.  190.)  And  the  doctrine  of  this  case  so 
far  as  it  holds  that  rights  dependent  on  the  ante-nuptial  contract  are 
governed  by  the  lex  loci  contractus,  has  often  been  confirmed  by 
authorities  both  in  this  country  and  in  England.  {Feavbert  v.  Turst, 
1  Bro.  P.  C.  38.  Anstruther  v.  Admr,  2  My.  dk  K.  R.  513. 
Freemovlt  v.  Dedire,  1  P.  Wms.  JR.  429.  Crosby  v.  Berger,  3 
Mw.  Ch.  R.  638.  De  Barant  v.  Gott,  6  Ba/rb.  R.  492.)  The 
rule  is,  that  when  there  is  an  express  contract  between  the  parties, 
that  contract  will  be  enforced,  and  the  rights  acquired  under  it 
maintained,  though  there  be  a  change  of  the  matrimonial  domieil. 
{Bonati  v.  Wdsch,  24  iT.  Y.  R.  157,  161.)  The  rule,  however, 
applies  only  to  cases  where  the  parties  are  actually  domiciled  in  the 
country  in  which  the  marriage  takes  place  or  the  contract  is  made, 
and  not  to  cases  of  settlements  made  where  the  parties  are  married 
while  temporarily  from  home,  without  intending  a  change  of  dom- 
ieil. {Le  Breton  v.  Nouchet,  3  Mart.  R.  60.  Ford  v.  Ford,  14  ib. 
574.  Doe  v.  Vardill,  5  Ba/m.  dk  Ores.  R.  438.)  And  if  the  wife 
lives  in  one  place  and  the  husband  in  another  at  the  time  of  the 
marriage,  the  domieil  of  the  husband  is  regarded  as  the  domieil  of 
the  wife.  (  Warrender  v.  Wa7Tender,  9  BUgh's  R.  89,  103,  104. 
Greene  v.  Greene,  11  Pick.  R.  410,  415.  But  vide  Harteau  v. 
Harteau,  14  ih.  181.)  But  the  contract  of  marriage  has  not  been 
made  an  exception  to  the  well  understood  rule  of  the  common  law. 


ANTE-NUPTIAL   CON'IRACTS,  471 

that  the  law  of  the  place  where  the  contracts  are  entered^^into, 
unless  they  are  made  with  reference  to  performance  in  another 
place,  is  to  regnlate  and  determine  the  relative  rights  and  obliga- 
tions of  the  parties  making  them.  So  that,  when  parties  contracting 
marriage  have  entered  into  an  express  ante-nnptial  contract,  that 
contract  will,  of  course,  famish  the  rule  which  will  govern  in  regard 
to  matrimonial  property,  and  will,  upon  recognized  principles,  be 
carried  into  eflEect  in  every  jurisdiction ;  subject  to  the  exceptions 
which  are  applicable  to  all  other  classes  of  contracts.  And  the  true 
rule  has  been  declared  to  be,  ^^  that  when  there  is  no  express  nuptial 
contract,  the  law  of  the  matrimonial  domicil  is  to  govern  as  to  the 
antecedent  property."  {Saul  v.  Hie  CreditorSy  5  Martin^  N,  S.  R. 
605, 606.  Gore  v.  Da/oi£%  Heira^  4  iJ.  545.  Le  Breton  v.  NoucJiet^ 
3  ih.  60.)  But  it  has  been  held  that  parties  contracting  mai*riage  at 
the  place  of  their  domicil  may  enter  into  an  ante-nuptial  settlement 
with  reference  to  the  law  of  another  jurisdiction,  and  then,  althongh 
the  marriage  may  take  place  where  the  contract  was  made,  and  their 
domicil  remains  unchanged,  effect  will  be  given  to  the  settlement 
with  reference  to  the  rule  in  the  foreign  jurisdiction  at  the  time  the 
marriage  occurred.  (Le  Breton  v.  MileSy  8  Paiges  JR.  261.  SchuUz 
V.  Damebman^  8  Bradf.  R.  379.  Crofiyy  v.  Berger^  3  I^w.  Ch. 
Ji.  538.  Vwil  V.  Vail,  7  Barb.  R.  226.  But  vide  Ordroneaux  v. 
Rey,  2  Sand.  Ch.  R.  33,  and  Crosby  v.  Berger,  4  £dw.  Ch.  R. 
257.  S.  (7. 11  Paige^s  R.  377.)  Such  transactions,  however,  have 
usually  occurred  in  cases  where  the  parties  contracting  with  refer- 
ence to  the  foreign  jurisdiction  have  designed  to  change  their 
domicil  to  such  jurisdiction,  and  in  some  of  the  states  it  has  been 
declared  that  parties  cannot  provide  that  their  rights  shall  be 
determined  by  the  provisions  of  a  specified  foreign  law.  ( Vide 
Bov/rder  v.  I/jmnase,  3  Ma/tUrCa  R,  581.)  And  the  general  doc- 
trine is  well  settled  that  the  lex  contraetus  will  control  in  all  cases 
of  ante-nuptial  contracts,  unless  the  contract  contains  provisions  con- 
trary to  the  policy  of  the  state  wherein  it  is  sought  to  be  enforced. 
(Scheforling  v.  Huffman,  4  Ohio  St.  R.  241.  Besse  v.  PeUochoux, 
73  la.  R.  286.    MoZeod  v.  Board,  30  Tex.  R.  238.) 

In  a  late  case  decided  by  the  supreme  court  of  California,  it 
appeared  that  an  ante-nuptial  contract  was  made  in  France,  whereby 
each  of  the  spouses  gave  or  conveyed  to  the  survivor  of  them  all 
the  property  which  the  first  one  dying  should  leave,  except  what 
the  law  gave  to  the  children  of  the  marriage.    The  survivor  of  the 
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Bpoufies  died  in  California  leaving  property  there,  and  children. 
The  conrt  held  that  the  children  took  not  under  the  contract,  but 
nnder  the  law,  and  that  the  property  ehonld  be  distributed  bj  the 
probate  court  in  accordance  with  the  BtatuteB  of  that  state,  although 
the  general  role  that  the  lex  confyrachts  should  govern  in  respect 
to  the  contract,  was  not  disputed.  {Estate  qf  Ba/ubiohan^  49  Cdl. 
R.  19.) 

An  ante-nuptial  contract  entered  into  between  a  husband  whose 
domicil  was  in  North  Carolina,  and  a  wife  whose  domicil  was  in 
New  York,  and  which  was  duly  registered  ih  New  York,  but  not 
in  North  Carolina,  was  held  to  be  good  as  against  the  husband's 
creditors,  although  the  property  was  removed  to  North  Carolina, 
and  changed  from  what  it  originally  was  when  the  contract  was 
signed.  {Hicks  v.  Skinner^  71  iT.  C.  R.  689.)  And,  when  a  hus- 
band by  marriage  contract  in  South  Carolina,  excluded  himself  from 
all  interest  in  the  property  of  his  intended  wife,  after  which  the 
pajrties  married  and  removed  to  Texas  where  the  wife  died ;  the  court 
held  that  the  laws  of  South  Carolina  should  govern  the  distribution 
of  the  estate  in  accordance  with  an  express  stipulation  of  the  ante- 
nuptial articles.  {McLeod  v.  Board^  80  Tex.  R.  288.)  But  in  a 
case  in  Wisconsin,  it  appeared  that  a  post-nuptial  contract  was  made 
between  persons  married  and  domiciled  in  Prussia,  regulating  their 
respective  rights  of  property,  all  of  which  was  then  in  that  King- 
dom, and  they  did  not  then  contemplate  a  change  of  domicil,  nor 
did  the  contract  indicate  any  intention  that  it  should  control  future 
acquisitions  in  any  foreign  state.  Afterward,  the  parties  removed 
to  Wisconsin,  where  the  husband  took  and  held  property  in  his  own 
name,  and  the  court  hdd  that  such  property  was  subject  to  be  dis- 
posed of  by  him  by  will  or  otherwise  according  to  the  laws  of  the 
state,  and  that  on  his  death,  the  widow's  rights  therein  were  not 
governed  by  the  post-nuptial  contract.  {Fues  v.  JPkieSj  24  Wis,  i?. 
356.)  And  in  a  late  case  decided  in  the  State  of  Illinois  it  was 
decided  that  a  marriage  contract  between  parties  in  a  foreign 
country  where  they  wtere  domiciled,  concerning  their  rights  and 
property,  present  and  futore,  would  be  equally  valid  anywhere, 
unless  the  same  was  prohibited  by  the  laws  of  the  country  where  it 
was  sought  to  be  enforced.  But  it  was  declared,  that  when  such 
an  express  contract  applies,  in  terms  or  intent,  only  to  present  prop- 
erty, or  is  to  be  performed  only  in  the  country  where  made,  and 
there  is  a  change  of  domicil,  the  law  of  the  actual  domicil  will 


ANTS-NUPTIAL  CONTRAC'18,  473 

govern  the  rights  of  the  parties  as  to  all  future  acquisitions.  {Be99e 
V.  Pdlochoua^  78  lU.  H.  286.  And  vide  Davenport  v.  Koflmee^ 
70  ih.  466.) 

When  two  parties,  one  residing  in  Louisiana  and  the  other  in 
Mississippi,  entered  into  an  ante-nuptial  contract  of  marriage  in  the 
latter  state,  and  immediately  after  the  marriage  removed  to  the 
former  state ;  the  court  held,  that  the  capacity  of  the  parties,  as 
well  as  the  sufficiency  of  the  contract  in  form,  must  bo  tested  by  the 
laws  of  Mississippi,  where  it  was  made ;  while  its  effect  must  be 
governed  by  the  laws  of  Louisiana,  where  it  was  to  be  enforced. 
{Suceession  of  Wilder^  22  Za.  Ann.  R,  219.) 

§  324.  It  has  been  before  shown  that  marriage  is  a  good  con- 
sideration to  sustain  a  contract  in  reference  to  it,  and  a  conveyance 
in  consideration  of  marriage  is  not  regarded  as  a  voluntary  convey- 
ance. So  that  a  man,  who  is  in  debt  may  settle  a  portion  of  his 
property  on  his  intended  wife,  and  if  reasonable  in  amount,  and 
free  from  fraud,  the  settlement  will  be  upheld  against  both  existing 
and  subsequent  creditors.  The  authorities  uniformly  agree  to  this 
proposition.  {Campion  v.  Coltonj  17  Vee.  H.  264.  Atmfidd  v. 
Armfidd^  1  Freem.  Ch.  R.  311.  Strong  v.  Arden^  1  Johns,  Ch.  R. 
271.  Bovser  v.  MiUer^  5  Oreg.  R.  IJO.  NaUonal  Ex>change 
Bank  v.  Watson^  22  AU>,  Z.  J.  274.  Herring  v.  Wickhamy  29 
Oratt.  R.  628.  Burrow  v.  Barrow,  2  Dicken^  R.  504.)  And 
the  mutual  stipulations  and  grants  of  the  parties  to  an  ante-nuptial 
contract  in  favor  of  each  other  are  alone  sufficient  to  uphold  its  pro- 
visions, although  the  arrangement  must  be  fair  and  free  from  fraud. 
(  Vide  Pierce  v.  Pierce^  71  ^.  F.  /?.  164.)  But  mere  indebted- 
ness of  the  husband  at  the  time  of  making  the  settlement  upon  his 
wife,  will  not  alone  make  the  settlement  void;  it  must  also  be 
shown  that  the  husband  was  insolvent,  or  that  the  settlement  had  a 
direct  tendency  to  impair  the  rights  of  creditore.  {Patrick  r. 
Patrick,  77  IlL  R,  655.  Lloyd  v.  Fulton,  91  271  &  R.  479.) 
The  rule  is  well  established  that  prior  indebtedness  is  only  pro- 
snmptWe  and  not  condneive  proof  of  frand,  and  this  presumption 
may  be  explained  and  rebutted.  The  vital  question  is  always  the 
good  faith  of  the  transaction,  and  there  is  no  other  test  in  cases  of 
marriage  settlements.  {Kehr  v.  Smith,  20  Wali.  R.  86.  ffow  v. 
Ward,  4  Maine  R.  196.  Ze  Roy  v.  WUmarth^  9  Allen's  R.  382. 
Salomon  v.  Bennett,  1  Conn.  R.  626.  Towneend  v.  Maynard^  45 
Penn.  R.  199.    Worthingt(ni  v.  Shipley,  5  GUXe  R.  449.     Yowng 
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V.  Whitey  25  Mi88.  R.  146.  Weed  v.  Davis,  25  Ga.  R.  686. 
Taylor  v.  Ewhank,  3  Marsh.  R.  329.  MiUer  v.  lF2fo(?n,  15  OAii 
^.  108.  J/mfe  V.  Hoffman,  35  /«.  A  553.  /iSitorAy  v.  KeUy,  50 
iT.  r;  ^.  676.  Curtis  v.  i^tw,  47  ib.  299.)  And  in  a  case  recently 
decided  by  the  eupreme  court  of  the  United  States,  it  appeared  that 
an  insolvent  debtor  in  fraud  of  his  creditors,  settled  upon  his 
intended  wife,  in  consideration  of  her  marriage  to  him,  a  large 
amount  of  his  real  estate ;  the  lady  knowing  that  the  future  hus- 
band was  financially  embarrassed,  but  having  no  knowledge  of  his 
insolvency  or  of  his  fraudulent  intent ;  the  court  held  that  the  set- 
tlement was  valid  as  to  the  husband's  creditors.  {Preevit  v.  Wilson, 
23  Alb.  L.  J.  266.  And  vide  Maginao  v.  Thompson,  7  Peters^  R. 
848,  393.  Andrews  v.  Jones,  10  Ala.  R.  401.)  But  a  post-nuptial 
agreement  between  husband  and  wife  is  void  at  law,  but  will  be 
enforced  in  equity  to  the  extent  of  the  consideration  paid.  {I^oster 
V.  Fosi&r,  h  HurCs  R.  557.  Shepard  v.  Shepard,  7  Johns.  Ch.  R. 
67.  Oarlick  v.  Strong,  3  Paiges  R.  440.  Simar  v.  Cam>aday, 
53  N.  Y.  R.  298,  303.)  And  when  the  rights  of  creditors  do  not 
intervene,  mere  affection  and  a  desire  to  provide  for  the  wife  suita- 
bly, according  to  the  husband's  means,  are  sufficient  to  sustain  a 
post-nuptial  agreement ;  but  some  valuable  consideration  proceeding 
from  the  wife  on  the  faith  of  such  settlement,  is  necessary  when 
creditors  intervene.  (  Wiokes  v.  Clark,  3  Edw.  Ch.  R.  58.  Pick 
y.  Brown,  26  How.  Pr.  R.  350,  372.  Briggs  v.  Mitchell,  60 
Ba/^i.  R.  288.) 

§  325.  The  intervention  of  a  trustee  in  an  ante-nuptial  contract 
is  not  necessary  to  the  validity  of  the  contract.  We  have  seen  that 
the  common  law  recognizes  separate  estates  of  married  women, 
with  their  right  to  dispose  of  the  same  as  femes-sole  independent 
of  their  husbands,  and  they  may  be  permitted  to  hold  such  estates 
divested  of  their  husband's  right,  jure  tcosores,  either  through  the 
intervention  of  trustees  or  not,  and  the  same  rule  applies  in  respect 
to  all  nuptial  contracts.  {Strong  v.  Skinner,  4  Barb.  R.  546. 
Ahrams  v.  WJiitniore,  4  Dessau.  R.  255.)  Sometimes  the  husband 
in  equity  has  been  decreed  and  constituted  the  trustee  of  his  wife 
without  having  other  interest  in  the  property  settled  upon  her, 
{Stwrgis  v.  Ca/rp,  13  Ves.  R.  190.  Burnett  v.  Davis,  2  P.  Wms. 
R.  316.  Billings  v.  Baker,  28  Barb.  R.  343,  859.  WaUingford 
V.  AUen,  10  Peteri  R.  583.)  And  if  chattels  are  secured  to  the 
wife  by  an  ante-nuptial  agreement  without  the  intervention  of  a 
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trustee  equity  will  treat  her  hnsband  as  a  trustee,  and  hold  him  to 
account  for  it  as  such,  although  at  law  the  title  is  in  the  husband 
and  he  can  bring  an  action  in  his  own  name  for  its  conversion. 
{Blanchard  v.  Bloody  2  Barb,  R.  362.) 

It  is  the  well  settled  doctrine  of  a  court  of  equity,  that  if  real 
or  personal  estate  be  settled  on  a  married  woman  without  the  inter- 
vention of  trustees,  her  interest  will,  notwithstanding,  be  protected 
by  the  conversion  of  the  husband  into  a  trustee ;  and  this  is  the 
rule,  though  the  settlement  be  made  by  an  ante-nuptial  agreement. 
{Barkins  v.  CHiea^  1  Ric^a  Ji!q,  R.  315.)  And  a  marriage  contract 
entered  into  before  marriage  is  good  without  any  parties  thereto, 
except  the  intended  husband  and  wife.  {Roane  v.  Hem^  1  TFiwA. 
R.  47.)  In  one  case  in  the  State  of  South  Carolina,  where  there 
were  no  trustees  named  in  a  marriage  settlement,  the  court  named 
trustees,  although  there  was  no  necessity  for  such  a  proceeding 
provided  there  was  no  objection  to  the  husband  as  a  trustee. 
{Barrett  v.  Barrett^  4  Dessau.  R.  448.) 

When  a  female,  in  contemplation  of  marriage,  conveys  her  real 
estate  to  a  trustee,  with  an  unlimited  power  to  sell  with  her  con- 
sent, or  to  pay  such  sums  for  her  support  and  maintenance  as  she 
may  require,  upon  her  own  receipt,  free  from  the  control  of  any 
husband  she  may  have,  and  the  residue,  if  any,  for  the  benefit  of 
her  children,  the  absolute  power  of  disposal  resides  in  her,  and  con- 
fers upon  her  an  equitable  fee,  and  renders  the  intended  limitation 
over  for  the  children  void.    (  Wright  v.  Miller^  4  Barb.  R.  600.) 

If  an  ante-nuptial  agreement,  by  which  the  husband  agreed  by 
will  or  otherwise  to  assure  to  the  wife  an  annuity  for  life,  and  she 
to  receive  the  same  in  satisfaction  of  all  claim  of  his  estate,  be  not 
performed  by  the  husband,  as  when  he  leaves  the  annuity  during 
her  widowhood,  instead  of  for  life,  the  wife  is  not  bound  by  the 
contract,  and  may  claim  her  portion  of  the  estate.  {Bliss  v.  Selden, 
7  Ba/rb.  R.  152.    8.  0.  8  N.  Y.  R.  31.) 

A  reconveyance  to  a  cestui  que  trust  will  be  decreed  after  the 
termination  of  her  coverture,  when  the  plain  intention  of  the  settle- 
ment was  to  protect  her  against  her  husband,  {^ox  v.  Sootty  3 
PhUa.  R.  326.) 

§  326.  In  order  to  protect  property  against  the  claims  of  creditors 
by  an  agreement  made  in  consideration  of  marriage,  it  is  indispens- 
able that  the  contract  should  be  executed  before  marriage.  {Jonett 
V.  Henry,  3  Litt  R.  427.) 
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When  a  deed  of  marriage  Battlement  is  made  before  marriage 
between  an  infant  female  and  her  gnardian,  the  intended  hnsband, 
and  trofiteea,  whereby  her  real  estate  ia  nettled  on  her  and  her 
children,  and  the  husband  corenanta  that  he  will,  wheney^  required, 
execute  any  and  every  further  conveyance  proper  for  more  effectu- 
ally settling  and  aasuring  the  subject  to  the  uses  declared  by  deed ; 
whether  the  infant  is  bound  by  the  deed  or  not,  the  hnsband  is 
bound  by  his  covenant,  and  equity  will  not  aid  him  to  avoid  it. 
(Lee  V.  Stuwrt,  2  Leigh's  B.  76.) 

Property  conveyed  by  deed  of  marriage  settlement,  in  trust,  that 
the  husband  and  wife  shall  be  permitted,  during  their  joint  lives,  to 
enjoy  the  profits,  may  be  taken  in  execution  to  satisfy  a  debt 
incurred,  after  the  marriage,  for  supplies  furnished  for  the  proper 
support  of  the  husband  and  wife.    (JScoU  v.  LoriaUy  6  Mvaif,  R,  1 17.) 

When,  by  a  deed  of  settlement,  in  anticipation  of  marriage,  the 
property  of  the  wife  was  conveyed  to  a  tru^iee,  in  tarast  for  her  use 
until  the  marriage,  and  after  the  marriage  for  her  separate  use,  not- 
withstanding such  coverture ;  and,  af t^  her  death,  for  the  use  of 
such  person  or  persons  as  she  should,  by  will,  notwithstanding  such 
coverture,  appoint ;  and,  in  default  of  such  appointment,  to  the  use 
of  her  heirs,  and  to  the  exclusion  of  the  intended  hnsband,  either 
jas  tenant  by  the  curtesy,  or  otherwise,  so  that  the  wife  should  not, 
at  any  time  thereafter,  either  by  hersdf  or  in  conjunction  with 
others,  have  the  power  of  exonerating,  releasing  or  dischar^ng  the 
property  from  the  operation  of  her  settlement,  or  of  receiving  any 
portion  thereof,  except  the  annual  income  thereof ;  by  the  operation 
of  the  rule  in  Shelley's  oase^  the  husband  having  died  before  the 
wife,  the  limitation  of  the  equitable  estate  to  tiie  wife  for  life,  with 
an  unlimited  power  of  appointing  the  inheritance  by  will,  united 
itself  with  the  equitable  estate  in  remainder  to  her  heirs  gen^^ly, 
BO  as  to  oresie  an  equitable  estate,  in  fee,  in  the  whole  property  in 
the  event  that  happened ;  and,  having  united  this  equitable  fee  with 
the  legal  estate,  by  a  conveyance  from  the  trustee,  she  was  able  to 
give  a  perfect  title  to  the  property.  {McWharter  v.  Agnew,  6 
Paige's  R.  111.) 

§  327.  It  is  often  a  nice  question  as  to  what  are  the  rights  of  the 
parties  undei  a  nuptial  settlem^it ;  but  it  may  be  affirmed  that,  in 
all  cases  the  true  intention  of  the  parties  is  the  primary  rule  in  the 
ooDstruction  of  such  settlements.  {Shellejfs  oase^  1  Cok^s  R.  9. 
Trevor  v.  Treoor,  1  Ca.  Air.  387.    Streaifidd  v.  Streatfielcl,  For^ 
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resfa  Oa.  176.  Honour  v.  Eonawr^  2  Vem.  JR.  658.  Bale  v. 
Coleman^  1  /^  WW.  iP.  142»  Highvmf  v.  Bermer^  1  jBw.  (7.  C 
584.  CatfweU  y.  /&^,  66  (7<^.  iS.  101.  Mmiier  y.  Mintier,  28 
(?Aw?  /St  ^.  307.  Omgkton  y.  Clifford,  6  5wjA.  A  188.  ifroww 
y.  i^fe,  2  jTimn.  CIS.  ^.  255.)  And  the  articles  should  be  libeiv 
ally  oonBtnied  to  carry  into  effect  the  intention  of  the  parties. 
{Ardis  y.  Printupy  39  Go.  JR.  648.)  So  also  if,  in  an  ante-iinptial 
contract,  there  are  seyeral  articles,  and  if,  in  construing  the  same, 
to  attach  a  clause  of  one  article  to  another  article  would  make  the 
article  to  which  it  is  attached  contradictory,  such  clause  will  be  held 
applicable  only  to  the  article  in  which  it  is  found.  {Estate  of  Ba/nr 
I^hen,  49  Col.  R,  19.)  It  may  be  afBrmed  as  a  rule,  that  marriage 
articles  are  considered  as  the  heads  or  minutes,  only,  of  an  agree* 
ment  entered  into  between  the  parties  upon  consideration  of  the 
marriage,  and  being  in  their  nature  executory,  they  are  construed 
and  moulded  in  equity,  according  to  the  intention  of  the  parties  at 
the  time  of  concluding  them.  {Tabh  y.  Archer ,  3  Ben.  dk  Mwnf. 
B.  819.  T^eon  y.  Tyson^  2  Ha/tvl^e  R.  472.  Adame  y.  Dtckeon, 
23  Gc^  R.  406.  May  y.  May,  7  Florida  R.  207.)  But  an  ante- 
nuptial bond  is  no  lien  on  the  real  estate  of  the  husband ;  it  is  taken 
like  any  security,  with  all  its  defects.  {Dyke  y.  RendaU,  13  JEhg. 
L.  <Sb  £q.  R.  404.)  But  it  may  be  conyenient  to  refer  to  a  few 
leading  cases  in  which  such  settlements  haye  been  interpreted  by 
the  courts. 

In  an  ante-nuptial  contract  executed  in  France,  it  was  stipulated 
diat,  in  case  of  the  death  of  the  wife  without  bearing  children,  her 
husband  suryiying,  the  real  estate  of  which  she  should  die  seised 
in  the  United  States,  should  be  immediately  sold,  and  the  proceeds 
remitted  to  her  husband.  The  court  held  that  this  proyision  ope- 
rated as  a  ffrant  to  the  husband,  contingent  upon  the  death  of  the 
wife,  to  which  effect  was  to  be  giyen  upon  the  principle  of  equita- 
ble conyersion.    {Be  Bara/nte  y.  ChU,  6  Barb.  492.) 

When  the  husband  coyenanted  in  a  marriage  settlement  that  he 
Would  allow  his  wife  to  enjoy  her  separate  estate  to  her  own  use 
during  coyerture,  and  conyey  the  same,  and  added  that  he  thereby 
released  all  his  marital  rights  in  and  oyer  the  said  separate  property, 
the  court  held  that  the  release  was  to  be  construed  with  the  other 
language  of  the  settlement,  and  operated  only  as  to  the  rights  of  the 
husband  during  coyerture,  and  did  not  affect  his  rights  as  sunriyor 
of  his  wife.    {Stetoart  y.  Stewart,  7  Johns.  Ch.  R.  229.)    And  the 
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same  court  held,  that  the  general  personal  estate  of  a  female  infant 
is  bound  by  a  settlement  made  upon  her  marriage,  because  such 
settlement  is  in  effect  the  settlement  of  the  husband,  and  the  prop- 
erty became  his  upon  the  marriage.  {Strong  v.  WWcm,  1  Barb. 
Ck.  R.  8.) 

By  an  ante-marriage  settlement,  the  intended  husband  covenanted 
and  agreed  that  he  and  his  intended  wife  should  convey  her  real 
estate  to  a  third  person  to  her  use  and  behoof  during  her  natural 
life,  and  if  she  died  leaving  issue,  the  land  should  go  to  his  use 
during  his  life,  and  then  to  the  heirs  of  his  wife;  if  she  did  not  die 
and  had  no  living  issue  in  ten  years  after  marriage,  and  the  husband 
should  survive,  the  whole  of  the  land  should  go  to  him  during  his 
life,  and  at  his  death  to  the  wife's  heirs ;  and  if  she  died  within  the 
ten  years,  without  issue  living  at  her  decease,  then  one-half  of  the 
land  should  go  to  the  husband  and  the  other  half  to  the  wife's  heirs. 
No  conveyance  was  made  to  the  trustee  as  agreed.  The  court  held 
that  the  husband,  during  coverture,  had  no  interest  in  the  land 
subject  to  a  judgment  against  him.  {Ti/nsdale  v.  JoneSj  38  Barb. 
Ji.  523.)  ^ 

An  ante-nuptial  agreement  provided  that  the  wife,  after  marriage, 
should  have  the  power  "  to  enjoy,  control,  and  dispose  of  her  sepa- 
rate property  in  the  same  manner,  and  with  the  like  effect  as  though 
she  had  continued  a  feme^oleP  The  supi'eme  court  of  the  State 
of  New  York  held,  in  1851,  that  the  wife  had  power  during 
coverture  to  dispose  of  the  property  by  will.  {American  Home 
Missionary  Society  v.  WadhamSy  10  Ba/rb.  B.  597.)  This  decision 
would  have  been  sustained  under  the  rule  of  the  common  law,  but 
by  a  provision  of  the  Revised  Statutes  of  the  state  then  in  force,  a 
married  woman  was  not  allowed  to  give  or  bequeath  her  persona] 
estate  by  will,  and  the  court  of  appeals,  therefore,  reversed  the 
judgment  of  the  supreme  court  in  the  case.  (  Wadhams  v.  Am>cri 
can  Home  Missuma/ry  Society^  12  iT.  Y.  R,  415.) 

A  marriage  settlement  secured  property  to  the  husband  in  trust 
for  the  wife  for  her  sole  and  separate  use,  free  from  the  claims  of 
the  husband's  creditors,  "to  continue"  her  "in  reference  to  said 
property,  a  feme-sole  to  all  legal  intents  and  purposes,"  "  her  right 
to  dispose  of  the  same  as  aforesaid  in  any  way  which  she  may 
choose,  in  no  event  to  be  impaired  or  restricted."  It  was  held  that 
the  wife  had  no  right  under  the  settlement  to  mortgage  the  lands 
for  the  debt  of  the  husband  and  wife.    {Head  v.  Temple^  4  Ildsk. 
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M.  34.)  And  it  was  held  by  the  same  court,  that  an  execntoiy 
contract  of  sale  of  real  estate  by  a  feme-covert  whose  marriage  set- 
tlement reserved  to  her  fall  control  thereof,  operated  as  a  conversion 
of  the  land  into  personalty  for  the  distributees  after  her  death. 
{Reynolds  v.  Brwndon^  3  Heisk.  R.  593.) 

When  the  property  of  the  intended  wife  was  conveyed  by  ante- 
nuptial settlement,  to  a  trustee  for  her  sole  and  separate  use  and 
benefit  during  coverture,  and  not  to  be  subject  to  the  debts  or  con- 
tracts of  her  husband,  it  was  decided  that  the  property  was  held 
under  the  provisions  of  the  deed,  and  not  under  the  statutes  gov- 
erning the  separate  estates  of  married  women,  and  that  the  same 
might  be  charged  in  equity  with  the  payment  of  debts  contracted 
by  her.  {Brav/ne  v.  McOee^  50  Ala.  R,  359.)  And  when  a  mar- 
riage contract  secured  the  wife's  property  to  her  separate  use,  free 
from  the  power  or  control  or  any  liability  for  the  debts  of  her 
intended  husband,  it  was  held  that  tlie  profits  or  income  accruing 
from  the  property  belonged  exclusively  to  the  wife.  {Artope  v. 
GhodaJl^  53  Oa.  R.  318.)  But  a  marriage  settlement,  however 
good  against  the  settler  and  creditors,  or  even  subsequent  pur- 
chasers, is  held  not  to  divest  legal  liens  actually  acquired,  such  bs 
judgments  and  mortgages.  {Vason  v.  Belly  53  Ga,  R.  416.) 
And  it  has  been  held  that  an  ante-nuptial  agreement  to  keep  sepa- 
rate purses  and  manage  the  property  of  each  for  individual  account, 
does  not  embrace  a  legacy  afterward  bequeathed  to  the  wife. 
[B(mghn  r.  MULer,  1  WrigMa  Ohio  R.  328.)  So  the  English  court 
of  chancery  has  recently  held,  that  in  a  marriage  settlement  a  cove- 
nant to  settle  the  wife's  after  acquired  property  will,  in  the  absence 
of  expressions  shewing  a  contrary  intention,  be  construed  as  apply- 
ing only  to  property  acquired  during  coverture,  although  the  words 
"during  the  said  intended  coverture"  are  omitted.  (8  Moalie 
Eng,  R.  760.)  And  in  a  later  case  before  the  same  court,  a  case 
was  decided  wherein  it  appeared,  that  a  widow  entitled  to  interest 
in  a  fund,  and  also  to  a  moiety  of  the  capital  subject  to  her  own  life 
interest,  married  again,  and  by  the  settlement  of  the  second  mar- 
riage, her  life  interest  was  settled,  and  she  and  her  intended  husband 
covenanted  to  settle  property  to  which  she  or  he  in  her  right  should 
during  the  coverture,  become  entitled.  The  court  held,  that  the 
words  of  futurity  were  satisfied  in  respect  of  the  husband's  interest, 
and  that  the  moiety  of  the  fund  was  subject  to  the  covenant.  {In  re 
Vicmfe  SeMement  TnistSy  16  Moai?8  Mg.  R^  765,)    A  feme^oU 
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conveyed  all  her  property  in  trust  to  sell,  reinvest,  and  pay  the 
income  to  herself  or  appointee  during  life,  and,  in  case  of  her  mar- 
riage, free  from  the  debts  or  control  of  her  husband.  She  married 
and  survived  her  husband.  The  court  held,  that  her  interest  was 
but  that  of  a  tenant  for  life,  and  that  the  trust  continued.  {Ask- 
hv/TB^B  appeal^  77  Perm.  R.  464.  Vide  Rogers  \.  Cwnningham^ 
61  Oa.  R.  40.)  And  the  same  court  decided  in  a  case,  when  a 
a  husband  and  wife  conveyed  the  wife's  real  estate  to  a  trustee  to 
be  sold,  and  the  proceeds  applied  to  her  sole  and  separate  use, 
reserving  the  right  to  dispose  of  the  same  by  will,  that  the  trust 
had  reference  only  to  coverture,  and  determined  on  the  death  of 
the  husband.  {Hepbv^s  appeal^  65  Penn.  R.  468.  Vide  Lew/ 
V.  Griffis,  65  N.  C.  R.  236.) 

An  ante-nuptial  agreement  was  entered  into  between  a  proposed 
husband  and  wife,  whereby  a  pecuniary  pro^-ision  was  made  for  the 
wife  in  lieu  of  dower,  and  whereby  she  covenanted  to  daim  no 
share  in  the  husband's  estate  otherwise  than  according  to  the  pro- 
visions of  the  agreement.  The  supreme  court  of  Vermont  held, 
that  the  wife  who  married  her  husband  was  barred  by  the  settle- 
ment of  dower  and  homestead.  {Hathaway  v.  Hathaway^  46  Vt 
R,  234.  Vide  Pierce  v.  Pierce^  9  HurCs  R.  50.)  And  where  in 
a  marriage  settlement,  certain  property  was  settled  upon  the  wife 
for  life,  remainder  to  the  heirs  general  of  the  husband,  the  supreme 
court  of  Oeorgia  held  that  the  husband  took  a  vested  remidnder  in 
fee.    (  Vamer  v.  BoyrUon^  46  Oa.  R.  508.) 

Where  an  ante-nuptial  settlement  conveyed  to  a  trustee  an  estate 
for  the  life  of  the  wife,  the  supreme  judicial  court  of  Massachusetts 
held  that  it  left  in  the  wife  the  reversion  in  fee,  so  that  her  subse- 
quent deed,  in  which  her  husband  and  trustee  joined,  passed  the 
fee,  and  left  no  estate  for  her  heirs  to  take  under  the  settlement. 
(  Woods  V.  Richardson^  117  Mass.  R.  276.)  And  when  the  husband 
told  his  wife  with  whom  he  did  not  live,  "that  if  she  was  not  going 
to  live  with  him  again  she  might  have  a  part  of  the  household  fur- 
niture, and  might  come  and  get  it,"  the  supreme  court  of  Vermont 
held,  that  this  did  not  give  the  wife  a  license  to  go  to  the  house  in 
the  husband's  absence  and  take  what  she  pleased.  {Crumb,  v.  Oaks^ 
88  Vt.  R.  666.)  Bo  in  the  State  of  New  York,  when  a  husband, 
on  his  separation  from  his  wife,  created  a  trust  and  supplied  a  fund 
to  be  exclusively  reserved  for  her  maintenance,  and  by  a  deed  of 
separation,  it  was  stipulated  that  the  fund  should  be  invested  in  a 
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certain  manner,  and  the  proceeds  applied  to  the  maintenance  of  the 
wife ;  the  supreme  coxul;  held  that  the  hnsband  had  a  sufficient  legal 
and  equitable  interest  in  the  trust  fund  to  authorize  him  to  inter* 
vene  for  its  protection  by  an  a<5tion  againet  the  wife  and  trustees, 
if  there  was  reason  to  fear  that  the  fund  would  be  diverted  from 
the  pai-pose  for  which  it  was  provided.  {CrcmsUm  v.  Plvmb^  54 
Barb.  R.  59.) 

§  328.  In  some  of  the  states  marriage  settlements  are  required  to 
be  recorded  in  order  that  they  may  be  enforced  against  the  creditors 
of  the  husband,  and  in  some  instances,  the  neglect  to  register  the 
instrument  renders  it  invalid  as  s^ainst  certain  dealers  with  the  hus- 
band and  not  as  to  his  creditors  generally.  For  example,  by  the 
statutes  of  Georgia,  a  marriage  settlement  is  required  to  be  recorded 
in  a  certain  office,  or  it  will  be  invalid  as  to  the  creditors  dealing  in 
good  faith  with  the  husband  without  notice  of  tlie  existence  of  the 
instrument.  {Act  of  1877.)  Under  this  law  it  has  been  held  that 
the  creditor,  in  order  to  recover,  must  show  that  he  gave  credit  to 
the  husband  hona  jide^  on  the  faith  that  the  property  was  the  hus- 
band's, and  some  affirmative  reliance  is  required  to  be  shown. 
Indeed,  it  was  declared  that  the  creditor  must  appear  to  have  been 
injured  for  the  want  of  notice,  either  in  fact  or  by  record,  that  the- 
settlement  was  in  existence.  {Ouivrhingham  v.  Schley^  41  Ga.  H. 
426.)  But  it  has  been  held  that  a  marriage  settlement  executed  and 
recorded  before  the  act  of  Dec.  30,  1847,  was  embraced  in  the  act,, 
and  had  to  be  again  recorded  in  the  terms  of  that  act,  in  order  for 
tiie  record  to  operate  as  Jnotice  to  creditors.  {Basemore  v.  DamSy 
56  Oa.  R.  604.  But  vide  Clark  v.  Way,  88  ih.  [supp.']  149.  WUr 
liams  V.  Logan,  33  ^.  166.)  Although  the  courts  hold  that  the  act 
requiring  "marriage  agreements  or  settlements''  to  be  recorded, 
does  not  apply  to  post-nuptial  settlements.  {Kennedy  v.  Head,  32 
CkL.  B.  629.)  In  the  State  of  Yirginia,  marriage  settlements  made 
in  pursuance  of  ante-nuptial  contracts,  are  required  to  be  recorded 
within  eight  months  after  they  are  made,  in  order  to  bind  the  cred- 
itors of  the  husband.  {Anderaon  v.  Anderaofij  2  CaZTs  B,  198.) 
But  in  Yirginia,  it  is  held  that  a  contract  in  consideration  of  mar- 
riage will  be  enforced  upon  acknowledgment  before  witnesses, 
althongh  they  were  not  present  when  it  was  made.  {Foxier  v. 
JFbster,  4  OalPs  B.  231.)  And  in  South  Carolina  a  statute  requires 
a  marriage  settlement  to  be  recorded  within  a  specified  time,  and  it 
is  held  that  the  mere  recording  of  the  document  after  the  time 
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prescribed  is  not  Bufficient  notice  to  a  creditior.  {Taylor  y.  llericoU^ 
4  Demm.  R.  227.  WUson  v.  Wilson,  1  ib.  401 .)  In  North  Carolina 
a  marriage  contract  or  settlement  is  required  by  statute  to  be  regis- 
tered. {Rev.  Code,  ch,  37,  §  24.)  Bnt  it  is  held  that  this  act  does 
not  embrace  an  agreement  by  a  man  and  his  intended  wife  that  a 
mortgage  previously  executed  by  him  to  a  trustee  for  her  children 
should  be  cancelled  and  the  land  conveyed  to  the  children,  because 
such  an  arrangement  was  substantially  a  foreclosure  and  did  not 
affect  the  rights  of  the  husband's  creditors.  {Doe  d,  CredU  v. 
Carra/wa/n,  64  N,  C,  R,  422.)  When  ante-nuptial  settlements  in 
North  Carolina  are  registered,  they  are,  in  equity,  valid  liens  upon 
the  property  agreed  to  be  settled  against  the  general  creditors  of 
the  debtor,  or  one  claiming  under  them.  {Freeman  v.  ZltU,  1  Dev. 
<6  BaM.  R.  889.) 

In  the  State  of  Massachusetts  the  statute  requires  marriage  set- 
tlements to  be  recorded.  {Gen.  Stat,  ch.  108,  §§  27,  28.)  And  it 
is  held  that  an  ante-nuptial  contract  is  absolutely  void,  if  not 
recorded  as  required  by  the  statute.  {Inghmn  v.  White,  4  Attends 
R,  412.)  But  an  ante-nuptial  agreement  relating  only  to  the  rights 
which  either  party,  after  the  death  of  the  other,  may  claim  in  the 
estate  of  the  deceased,  is  not  a  marriage  contract  within  the  pro- 
visions of  the  statute,  and  need  not  be  recorded.  {Jenkins  v.  HcXt^ 
109  Mass.  R.  261.) 

Doubtless  many  others  of  the  states  have  statutes  requiring,  in 
express  tenns,  the  recording  of  nuptial  agreements,  and  unless  a 
marriage  settlement  is  required  by  statute  to  be  registered,  it  is 
valid  without  it.  But  nearly  or  quite  all  of  the  states  have  statutes 
providing  for  the  recording  of  conveyances  of  real  estate,  and  in 
such  cases,  a  marriage  settlement  by  which  real  estate  is  appropri- 
ated to  the  use  of  a  wife,  should  be  recorded  in  order  to  make 
it  effectual  as  against  the  creditors  or  bona  fide  purchasers  of  the 
husband. 

§  329.  It  has  been  before  stated  that  ante-nuptial  articles  are 
always  to  be  construed  so  as  to  carry  out  the  intention  of  the  parties 
at  the  time  ef  their  execution.  This  intention  is  to  be  collected 
from  the  nature  of  the  agreement,  the  language  and  context  thereof, 
the  usage  in  fdmilar  cases,  and  the  legal  rights  of  the  parties,  as 
they  existed  before,  and  would  have  existed  after  the  marriage, 
if  no  such  articles  had  been  made ;  but,  parol  or  other  evidence, 
ef^A^^r^^the  arfieles  to  explain  or  vary  their  meaning,  ought  not  to 
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be  resorted  to,  nnlesB  there  be  Bome  latent  ambigaity  whicli  is  other- 
wise impossible  to  be  solved  or  explained,  or  nnless  something 
agreed  on  by  the  parties  at  the  time  has  been  omitted  through  fraud 
or  accident. 

An  indorsement  made  on  articles  by  the  hnsband  and  wife  subse- 
qnent  to  the  marriage  can  neither  be  regarded  as  a  part  of  the 
original  contract  nor  as  explanatory  thereof. 

Marriage  articles  are  not  to  be  rescinded  after  the  marriage,  even 
by  consent  of  the  husband  and  wife,  or  by  any  conveyance  which 
they  or  either  of  them  can  make ;  but  they  will  be  enforced  in 
equity  at  the  suit  of  the  issue  of  the  parties,  whether  in  ease^  or  in 
ventre  sa  mere^  or  of  any  other  person  for  whose  benefit  the  articles 
were  intended.  {Tahh  v.  ArcJier^  3  Hen.  <&  Munf,  R,  319.)  In  the 
last  case  cited,  it  was  also  held  that  infants  may  contract  by  marriage 
articles^or  settlements,  and  that  such  contracts  will  bind  both  parties 
when  of  full  age.  ( Vide  also  Lester  v.  Frasier,  2  HUP^  Ch,  R. 
537.)  But  it  was  held  by  the  assistant  vice-chancellor  of  the  State 
of  New  York,  that  the  settlement  by  an  infant  female  of  her  real 
estate,  executed  on  the  eve  of  her  marriage,  was  voidable  on  her 
coming  of  age.  And  it  was  decided  that  she  could  affirm,  the 
instrument  during  coverture,  after  she  came  of  full  age,  by  a  con- 
veyance acknowledged  by  her  pursuant  to  the  statute.  {Temple  v. 
Hawley^  1  Sand.  Ch.  R.  153.)  Whether  the  wife  can  disaffirm  a 
settlement  relating  to  real  estate,  executed  while  an  infant,  during 
coverture,  is  regarded  as  a  vexed  question,  although  the  weight  of 
authority  seems  to  be  against  the  right ;  while  it  is  well  settled  that 
she  cannot  repudiate  the  settlement  on  coming  of  age  when  it 
applies  only  to  personal  property.  Ha/rvey  v.  Ashley^  3  Aik,  R, 
607.  TroUope  v.  Linton,  1  Bro.  G.  C,  152.  Simpson  v.  Jones,  2 
Russ.  <&  JUHn^s  R.  371.  Wdmore  v.  Stssam,  3  Bosw.  R.  321. 
Temple  v.  Ha/wley,  1  Sand.  Ch.  R.  153,  165.)  It  has  been  held, 
however,  in  Pennsylvania,  that  the  better  opinion  inclines  in  favor 
of  the  right  of  a  feme-covert  to  disaffirm  her  marriage  settlement 
entered  into  while  an  infant,  so  far  as  the  arrangement  affects  her 
real  estate.  (  Whichcote  v.  lA/le,  28  Perm.  R.  73.  Shanjo  v.  Boyd, 
6  Serg,  <&  Rowleys  R.  312.)  And  the  doctrine  has  been  recognized 
in  Virginia,  that  a  settlement  made  by  a  female  infant  on  marriage, 
will  not  bind  her  real  estate,  so  but  that  she  may  disaffirm  it  on 
coming  of  age,  during  coverture.  {Lee.  v.  Stewart,  2  LeigKs  R.  76.) 
The  end  to  be  gained  by  ante-nuptial  agreements  or  settlements  is. 
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to  secure  the  real  or  pereonal  estate,  or  botJi,  to  the  f  ntnre  use  of 
the  wife,  with  2kjvs  disponendi  by  will,  and  it  is  not  easj  to  discover 
any  reason  why  a  different  rale  should  be  applied  to  the  settlement 
of  real  estate  than  to  that  of  personal.  But  snch  a  distinction  has 
been  concurred  in  by  the  courts,  and  the  rule  is  well  settled  that 
the  settlement  of  an  infant  wife  [before  marriage  is  binding  upon 
her,  so  far  as  her  personalty  is  concerned,  while  that  in  respect  to 
her  real  estate  is  a  voidable  conveyance,  and  may  be  repudiated  by 
her  after  attaining  her  majority ;  but  with  the  preponderance  of 
opinion  against  her  right  to  disaffirm  it  during  coverture,  and  until 
the  wife  does  repudiate  or  disaffirm  the  conveyance  or  settlement, 
in  an  effectual  manner,  it  is  binding,  and  operates  upon  the  estate 
in  the  land.  And  it  may  be  affirmed,  that,  generally^  the  husband 
is  bound  by  the  articles  of  settlement,  though  they  may  be  voidable 
by  her.  {Durnford  v.  Lane,  1  Bro.  C.  O.  106.  MUner  v.  Lard 
Harewoody  18  Ve^.  R.  275.  Whichcote  v.  Lyle,  28  Pemi.  R.  73. 
Vide  also  WxUm  v.  McOuOough,  19  ib.  87.) 

Contracts  in  consideration  of  marriage  are  greatly  favored  in 
equity;  and  between  the  parties  themselves,  and  others  falling 
within  the  express  objects  of  the  contract,  they  will  be  enforced 
according  to  the  obvious  intent,  however  informally  or  irregularly 
they  may  have  been  executed,  and  that  too  although  they  may  have 
been  rendered  inoperative  at  law  by  the  marriage  of  the  parties. 
{AUm  v.  Rumph,  2  RiWa  Ch.  R.  3.) 

§  830.  A  parol  agreement  made  by  a  father  in  consideration  of 
the  marriage  of  his  illegitimate  daughter,  to  settle  all  his  estate 
upon  her  husband,  herself,  and  the  issue  of  her  marriage  is  binding, 
and  although  it  does  not  attach  specifically  upon  any  portion  of  the 
father's  property,  so  as  to  defeat  a  purchaser  with  notice,  yet  it  will 
be  enforced  against  volunteers  claiming  under  him.  For  though 
the  relation  between  the  father  and  the  illegitimate  daughter  is  not 
a  sufficient  consideration  to  raise  a  use,  yet  the  intervention  of  the 
husband  extends  to  the  wife  and  the  issue.  And  the  husband  sub- 
mitting, the  estate  was  limited  to  him  for  life,  with  a  power  to 
make  advancements  upon  the  marriage  or  full  age  of  the  children, 
with  remainder  to  the  issue,  as  tenants  in  common,  and  cross 
remainders  between  them,  upon  their  death  under  age  and  unmar- 
ried. (  WaU  V.  SoaUs,  1  Dev.  Eq.  R.  472.)  But  in  the  State  of 
Ohio,  an  ante-nuptial  contract,  whereby  a  woman  owning  lands 
promised  a  man  that,  if  he  would  marry  her,  and  would  make  certain 
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improvements  upon  the  lands,  she  would  convey  the  lands  to  him, 
was  held  to  be  an  agreement  in  consideration  of  marriage,  which 
by  the  Ohio  statute  of  frauds  must  be  in  writing.  And  it .  was 
further  held  that  neither  the  marriage,  or  the  making  of  improve- 
ments,  a  part  performance,  such  as  takes  the  case  out  of  the  statute. 
{Henry  v.  Henrys  27  Ohio  St.  H.  121.)  On  the  contrary,  in  the 
State  of  New  York,  by  a  parol  contract  a  husband  agreed  to  convey 
certain  hind  to  his  wife,  and  she  agreed  to  marty  him  and  pay  hi* 
existing  debts.  The  marriage  occurred,  and  afterward  the  husband 
conveyed  the  land  to  a  third  party  for  his  wife's  benefit,  and  she 
paid  his  debts.  The  supreme  court  of  the  state  held,  that  the 
wife's  performance  of  the  contract  on  her  part,  after  marriage, 
entitled  her  to  a  specific  performance  as  against  her  husband. 
{Dygert  v.  Rem^rschneider^  39  Ba/rb.  £.  417.)  While  in  the 
State  of  Georgia,  it  has  been  held  that  an  oral  promise  by  a 
man  to  settle  property  upon  his  intended  wife  is  void.  {Lbyd 
V.  Ftdtcm,  1  Otto's  U.  S.  B.  479.  Vide  Bradley  v.  iSaddler,  64 
Ga.  R.  681.) 

The  utmost  good  faith  is  required  between  parties  to  ante-nuptial 
contracts ;  and  it  has  been  held  that,  if  the  provision  secured  to  the 
wife  be  unreasonably  disproportionate  to  the  means  of  the  intended 
husband,  it  raises  the  presumption  of  designed  concealment,  and 
throws  upon  him  the  burden  of  disproof.  (KUnis  Estate^  64 
Pmn,  R.  122.  Vide  Gregory  v.  Wimton,  28  Gratt.  R.  102.)  But 
a  settlement  by  a  widow  about  to  marry,  of  her  interest  in  her 
former  husband's  estate  for  her  benefit,  with  the  knowledge  of 
her  intended  husband  is  valid.  {Latimer  v.  Elgin^  4  Deesau.  R, 
26.)  And  it  has  been  held  that  a  voluntary  settlement,  by  a  woman 
in  contemplation  of  marriage,  of  her  property  in  trust  for  her 
exclusive  benefit  during  her  life  notwithstanding  the  marriage,  will 
not  be  set  aside,  after  the  marriage,  on  the  mere  ground  that  the 
trustee  was  her  confidential  adviser,  although  she  is  able  to  man* 
age  the  property  and  wishes  to  regain  possession  of  it.  {Ealh 
V.  Turner^  101  Mass.  R,  494.)  In  a  word,  an  ante-nuptial 
arrangement  which  is  fair  and  reasonable  will  always  be  upheld. 
{Stilley  V.  Ibl^er,  14  Ohio  R,  610.  CarOedge  v.  Outlifj  29 
Ga.  R.  758.  AlbeH  v.  Wirni,  5  JUd.  R.  66.  Snyder  v.  Walsh, 
3  Col.  R.  83.  SkiUmwn  v.  SkUlman^  2  Beasl&y's  R.  403.  Smith 
V.  Chapped,  31  Cmn.  R.  689.  Ta^^hell  v.  TarbeU,  10  Allen's 
R.  278.) 
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Wlien  a  hxisband  by  an  ante-nnptial  contract  relinquishes  and 
releases  all  claims  by  virtue  of  his  marital  rights,  to  the  separate 
estate  of  his  wife,  the  next  of  kin  of  the  wife  will  be  entitled  to  it. 
{Henrico  v.  Laird^  10  Yerg.  R.  222.) 

Marriage,  as  has  been  before  suggested,  is  not  only  a  hona  fide 
and  valuable  consideration,  but  the  very  highest  consideration  in 
law.  A  court  of  equity  will,  therefore,  always  support  marriage 
settlements,  if  no  particular  evidence  of  fraud  is  made  out,  showing 
an  intention  to  deceive  or  defraud  creditors.  For  example,  a  man 
made  a  settlement  before  marriage,  including  his  wife's  fortune,  and 
all  his  private  property,  the  settlement  was  dictated  by  the  uncle 
and  guardian  of  the  intended  wife,  who  would  not  otherwise  con- 
sent to  the  marriage,  and  was  ignorant  of  the  insolvency  of  the 
intended  husband,  at  the  time.  After  the  marriage,  the  creditors 
of  the  copartnership  to  which  the  husband  belonged,  filed  a  bill  to 
set  aside  the  settlement  as  respected  his  property  as  being  fraudu- 
lent and  void ;  but  the  court  refused  to  set  it  aside.  {Tuimo  v. 
Trezeoant^  2  DesBcm,  R,  269.) 

Though  there  be  no  express  evidence  of  the  delivery  of  an  ante- 
nuptial agreement,  and  though  it  be  found  in  the  husband's  posses- 
sion after  his  death,  its  delivery  will  be  presumed,  if  its  due 
execution  be  proved,  and  it  appears  that  it  was  recognized  by  the 
husband.    {Smith  v.  Moore^  3  GreerCa  Ch.  R.  485.) 

Courts  will  give  effect  to  stipulations  in  marriage  settlements  and 
in  other  contracts  of  a  similar  nature,  in  favor  of  third  persons 
for  whose  special*  use  and  benefit  such  stipulations  were  intended, 
although  such  third  persons  were  not  parties  to  the  contract. 
{Khig  V.  Whittey^  10  Paiges  R.  465.  Vide  BleeJcer  v.  Evng- 
Iiam^  3  ib,  246.  Bavrd  v.  Blandj  3  Munf.  R.  670.  CouUs  v. 
GreenJuxw,  2  tb.  363.) 

§  331.  When  a  marriage  settlement  does  not  conform  to  the 
intention  of  the  parties,  either  through  mistake  or  the  fraud  of  one 
of  the  parties,  it  will  be  corrected  by  a  court  of  equity..  When, 
however,  the  correction  interferes  with  the  rights  of  the  husband 
and  wife,  or  issue  of  the  marriage,  it  will  be  made  with  more 
caution  than  when  it  affects  collaterals  only,  who  are  strangers  to 
the  consideration  of  the  deed. 

A  marriage  settlement  which  does  not  conform  to  the  intention 
of  the  wife,  will  not  be  annulled,  so  as  to  leave  the  property  sub- 
ject to  the  legal  rights  of  the  husband ;  but  it  will  be  reformed  by 
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inserting  the  omitted  provision  upon  the  same  principles  on  which 
articles  are  executed ;  and  upon  the  articles  being  reformed,  col- 
laterals who  claim  under  a  settlement  procured  by  the  fraud  of  the 
father  are  excluded  from  any  benefit  under  it.  {SooU  v.  Duncan^ 
4  Deo.  Eq.  R.  403.) 

A  gross  error  in  a  marriage  settlement,  which  was  caused  by  an 
interlineation  made  by  the  husband,  was  rectified  by  the  court, 
and  the  deed  was  made  to  speak  its  original  language.  {Oamer  v. 
Ga/meTj  1  Dessau.  M.  437.)  But  the  person  who  drew  a  marriage 
settlement  and  swears  that  it  was  drawn  in  conformity  to  his 
instructions,  will  not  be  permitted  to  prove  that  the  object  or 
intention  of  the  deed  is  different  from  that  which  appears  on  its 
face ;  there  being  no  allegation  of  fraud.  {Dwpre  v.  McDonald^ 
4  Dessau.  R.  209.) 

When  a  husband  on  marriage  imposed  on  hiB  wife  by  giving  her 
a  bond  void  at  law,  equity  established  the  agreement  according  to 
the  intent  of  the  parties.  ( WaOdns  v.  Wa^Tdns^  2  Aik.  B.  96.) 
8o,  when  a  woman  acting  under  the  advice  of  counsel,  and  with  the 
consent  of  her  intended  husband,  made  a  deed  of  settlement  of  her 
estate,  omitting  by  mistake  to  insert  a  power  of  revocation;  it 
appearing  that  the  provisions  after  the  death  of  the  husband  were 
without  consideration,  and  the  beneficiaries  volunteers,  and  the  wife 
survived  her  husband,  who  left  no  issue ;  the  court  held,  that  the 
mistake  of  fact,  being  mixed  with  that  of  legal  effect,  could  prop- 
erly be  used  by  equity  as  a  means  of  relief ;  and  the  trustees  were 
decreed  to  reconvey  the  trust  estate  to  her.  {RusseWs  appeal^  75 
Penn.  R.  269.  And  vide  Tucker's  appeal^  Tb.  364.)  And  when 
the  parties  to  a  marriage  contract  agreed  that  the  property  of  each 
should  be  settled  on  its  owner  for  life,  with  remainder  to  the  child- 
ren of  such  owner  by  a  former  marriage,  but  the  contract  was  signed 
by  both  in  ignorance  of  the  fact  that  the  scrivener  had  omitted  the 
provision  as  to  the  husband's  property ;  the  court  held,  that  equity 
would  reform  the  contract  after  the  husband's  death,  and  not 
consider  his  failure  to  fulfill  a  promise,  made  nearly  two  years  pre- 
viously, to  rectify  the  matter  in  his  will,  an  acquiescense.  {Burge 
V.  Bwrge^  46  Oa,  R.  801.)  So  when  a  woman  and  her  intended 
husband  were  induced  by  her  brothers,  on  the  eve  of  marriage,  to 
sign  a  marriage  contract  by  which  her  property  was  to  be  conveyed 
to  trustees  in  such  manner  as  to  deprive  her  of  the  right  to  dispose 
of  the  rents  and  profits  of  the  property  and  the  property  itself,  both 
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during  the  coverture  and  afterward,  if  die  survived,  and  remainder 
was  given  to  her  heirs,  she  at  the  time  being  of  an  age  which  rend- 
ered her  having  children  very  improbable ;  the  court  held  that  such 
a  contract,  unless  proved  bj  the  clearest  testimony  to  have  been 
fully  understood  and  freely  assented  to  by  the  woman,  would  be 
reformed  by  a  court  of  equity,  so  as  to  give  her  the  use  of  the  prop- 
erty during  coverture,  and  the  right  to  dispose  of  it  by  will,  and,  if 
she  should  survive  her  husband,  to  determine  the  trust.  {SanderUn 
V.  Bdbmaony  6  Jonmf  £q.  B,  155.) 

Two  parties  being  infants  and  contemplating  a  marriage,  the 
intended  wife  being  possessed  of  a  lai^e  amount  of  United  States 
stock,  a  few  days  before  her  marriage  transferred  the  entire  l^al 
estate  therein  to  trustees^  who  were  to  permit  her  to  receive  during 
life  the  dividends  and  profits  of  the  stock.  She  reserved  no 
power  over  the  principal  except  the  j%M  disponendi  by  last  will 
and  testament  to  take  effect  in  case  she  died,  without  leaving  a 
child  or  descendant.  After  the  marriage  of  the  parties  and  they 
had  attained  their  full  age,  a  bill  was  filed  by  them  against  the 
trustees  praying  a  modification  of  the  trust  by  having  a  part  of 
the  trust  fund  invested  under  the  direction  of  the  husband  in  the 
purchase  of  a  farm ;  it  was  held,  that  whether  the  deed  of  transfei 
was  valid  or  fraudulent,  the  court  could  not  change  the  trust ;  that 
if  valid  it  had  given  the  parties  no  control  over  the  principal 
fund,  and  a  court  of  equity  did  not  possess  any  power  to  change 
and  modify  trusts  so  contrary  to  the  manifest  intention  of  the 
deeds  creating  them  ;  or  if  a  fraud  on  the  rights  of  the  intended 
husband,  though  the  court  might  set  the  deed  aside,  yet  it  could 
make  no  terms  with  a  fraudulent  instrument.  (LfAJory  v.  Tiermany 
2  ITarr.  d&  GUI.  S.  U.) 

When  a  lady  married  before  she  attained  twenty-one,  and  by 
her  marriage  articles  she  and  her  husband  covenanted  to  assign  a 
trust  fund,  in  which  she  had  a  reversionary  interest,  to  trustees  in 
trust  for  her  and  her  husband  and  the  children  of  their  marriage, 
a  bill  for  a  specific  performance  of  the  articles  filed  by  the  children 
against  their  father  and  mother,  after  the  mother's  interest  had 
become  an  interest  in  possession,  but  whilst  the  fund  remained 
outstanding,  cannot  be  sustained.  The  fact  that  the  property  has 
not  been  reduced  to  the  possession  of  the  husband,  in  such  a  case, 
prevents  the  articles  from  binding  him.  Whether  he  might  not  be 
liable  in  respect  of  such  interest  in  the  property  as  he  might  ulti< 
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mately  acquire  is  another  question.  But  bo  long  as  the  fund 
remains  outstanding,  a  bill  cannot  be  sustained  against  the  husband. 
{Berton  v.  Bertcm,  16  J^m.  B.  552.  8,  C.  39  Eng.  CL  R.  551 
Elluon  V.  EUison,  36  Eng.  Ch.  R.  808.) 

It  is  the  province  of  a  court  of  equity  to  decree  the  specific 
execution  of  marriage  articles,  when  the  apparent  intention  of  the 
parties  will  direct  the  decree,  without  a  strict  scanning  of  the  arti- 
cles according  to.nice  grammatical  rules,  or  the  technical  meaning 
of  words.    {Roa/ns  v.  Hem^  1  Wash.  R.  47.) 

It  is  a  general  rule  that  the  husband  is  precluded  from  disturb- 
ing an  antenuptial  settlement,  or  even  aiding  the  wife  in  setting  it 
aside  when  voidable  as  to  her ;  but  if  it  clearly  appear  that  the 
husband  executed  the  deed  in  ignorance  of  the  fact  that  his 
intended  wife  was  not  a  party  to  it,  and  that  it  did  not  affect  her 
real  estate,  and  his  covenants  and  conveyance  were,  therefore, 
made  under  a  mistake ;  and,  further,  that  the  dispositions  of  the 
settlement  were  highly  injurious,  the  court,  in  view  of  the  fact  of 
the  entire  failure  of  the  consideration,  of  the  complainant's  grant 
and  covenants  as  to  the  real  estate,  in  connection  with  other  facts, 
will  hold  that  the  husband  is  not  bound  by  the  deed,  and  upon  the 
submission  of  the  parties,  a  new  settlement  will  be  decreed,  with 
proper  guards  for  the  parties.  {Temple  v.  Hawley^  1  Sand.  Ch. 
R.  158.) 

§  882.  The  law  is  well  settled,  that  a  provision  made  for  the 
wife  in  contemplation  of  marriage,  which,  by  the  terms  of  it,  is 
not  to  take  effect  until  after  the  death  of  the  husband,  is  not 
extinguished  by  the  subsequent  mamage.  {Gage  v.  Acton^  1  Salh, 
R.  325.     Oihson  v.  Gibson,  15  Mass.  R.  106,  111.) 

So,  contracts  by  the  husband  with  the  wife  previous  to  marriage, 
containing  duties  not  to  be  performed  until  after  the  dissolution  of 
the  coverture,  which  were  entered  into  with  a  view  of  providing 
for  the  wife,  or  his  issue  by  her,  are  binding  upon  him,  both  in 
law  and  equity ;  and  in  every  case,  when  the  agreement  is  fair, 
and  in  accordance  with  the  spirit  and  policy  of  the  law,  equity 
will  enforce  its  specific  performance.  (  West  v.  West,  10  Serg.  dk 
Rawle^s  R.  447.)  And  equity  will  compel  a  specific  performance 
of  an  antenuptial  agreement,  at  the  request  of  any  person  coming 
within  the  influence  of  the  marriage  consideration  in  favor  of  col- 
lateral relations,  and  all  who  rest  their  claims  upon  a  valuable 
consideration.    {Pvlvertoft  v.  Pulvertoft,  18  Ves.  R.  92.    BracKsh 

6'Z 
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V.  6ihJ)8y  3  Johns,  Ch,  It.  550.)  In  fact,  a  contract  made  in  con- 
templation of  the  marriage  of  the  parties,  respecting  the  property 
of  either,  to  be  performed  after  marriage,  may  be  enforced  in 
equity.     {Miller  v.  Ooo&ann^  8  Gray* a  R.  542.) 

Antenuptial  agreements,  being  peculiarly  liable  to  misappre- 
hension and  misrepresentation,  will  not  be  enforced  in  the  courts, 
unless  they  are  entirely  satisfied  that  such  agreements  were  made. 
{Montgomery  v.  Henderson j  3  Jonei  JSg[,  R.  113.)« 

An  ante-nuptial  settlement  not  evidenced  by  deed,  but  resting  in 
the  husband's  written  covenant,  if  final  and  clear  and  complete 
and  there  is  nothing  else  to  prevent,  will  be  enforced  in  a  court 
of  equity  for  the  benefit  of  the  wife,  if  she  so  elect,  or  she  may  dis- 
regard it,  and  claim  her  right  of  dower  and  distribution.  (  Wood- 
wwrd  V.  Woodward^  5  Sn.eed^s  R.  49.)  And  a  bond  given  to  the 
wife  by  the  husband  before  marriage,  the  conditions  of  which  is  to 
make  a  settlement  on  her  will  be  enforced  by  a  court  of  equity,  and 
a  bond  given  by  the  husband  to  his  intended  wife,  to  be  paid  to  her 
by  his  executors  after  his  death,  is  not  avoided  by  the  marriage,  but 
is  recoverable  at  law.  {Mdboume  v.  Ewart^  5  Term  R.  381.  And 
vide  Reithmeyer  v.  BecJewith^  35  Mich.  R.  110.)  Although  a 
promise  made  by  an  intended  husband  before  marriage  not  to  take 
the  wife  away  from  the  immediate  neighborhood  of  her  mother 
without  her  consent,  is  not  legally  binding  on  the  husband,  and  will 
not  be  enforced.  {Hair  v.  Hair^  10  Rich.  Eq.  R.  163.)  The 
authorities  sanction  the  general  doctrine,  that  although  an  ante- 
nuptial agreement  may  still  rest  in  covenant,  yet  equity  will  enforce 
it,  treating  as  done  that  which  the  husband  agreed  to  do,  and  this 
even  against  creditors  and  purchasers.  ( Vide  Dillon  v.  Dillon^  I 
BaU  <&  Beat.  R.  89.  Champion  v.  Coltouy  lY  Ves.  R.  264.  Tis- 
dale  V.  Jones,  38  Barh.  R.  623,  627.  Wright  v.  Wright,  59  tb.  505, 
506.  And,  of  course,  a  valid  ante-nuptial  agreement  may  be  per- 
formed after  the  marriage.  (  Vide  Reads  v.  Livingston,  3  Johns. 
Ch.  -ff.  481.  Satterthwait  v.  JEmby,  8  Greenes  Ch.  R.  489.  Izard 
V.  Izard,  1  Bailey's  Ch.  R.  228.  Finch  v.  Finch,  10  Ohio  St.  R. 
601.    Boss  V.  B?*ightmain,  10  Wis.  R.  65.) 

§  333.  It  is  well  settled  upon  principle  and  authority,  that  to 
make  an  ante-nuptial  agreement  void  as  a  fraud  upon  creditors,  it 
is  necessary  that  both  parties  should  concur  in  or  have  cognizance 
of  the  intended  fraud.  If  the  settler  alone  intend  a  fraud,  and  the 
other  party  bad  no  notice  of  it,  but  is  innocent  of  it,  she  is  not  and 
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cannot  be  affected  by  it.  As  has  been  before  Biiggested,  marriage, 
in  contemplation  of  the  law,  is  not  only  a  valaable  consideration  to 
support  an  ante-nuptial  settlement,  but  is  a  consideration  of  the 
highest  value,  and  from  motives  of  the  soundest  policy,  is  upheld 
with  a  strong  resolution.  The  husband  and  wife,  parties  to  such 
contract,  are,  therefore,  deemed  in  the  highest  sense,  purchasers  for 
a  valaable  consideration ;  and  so,  that  it  is  bona  fide^  and  without 
notice  of  fraud,  brought  home  to  both  sides,  it  becomes  unimpeacha- 
ble by  creditors. 

A  contract,  in  consideration  of  a  future  marriage,  is  of  that  nature 
which  creates  a  legal  and  equitable  obligation  on  the  parties  to  per- 
form it  in  good  faith,  according  to  its  stipulations.  The  consideration 
is  good  and  valuable  in  contemplation  of  the  law,  as  if  it  was  made 
on  the  loan  or  payment  of  money.  If  the  contract  is  excluded,  the 
parties  become  purchasers ;  if  it  remains  executory  till  after  the  mar- 
riage, they  become  creditors  on  its  consmnmation,  or  assume  pro 
tanto  the  character  and  acquire  the  rights  of  both,  if  executed  only 
in  part.  They  are  entitled  to  the  protection  of  all  courts  in  the 
enjoyment  of  what  is  granted,  and  to  their  aid  in  enforcing  the  per- 
formance  of  what  has  been  stipulated  to  be  done,  and  when  either 
>arty  can  rightfully  call  on  a  court  of  law  or  equity  to  compel  the 
3ther  to  perform  an  act  necessary  to  the  execution  of  the  contract, 
and  the  judgment  or  decree  of  the  court  would  be  given  in  his 
favor,  a  voluntary  performance  of  the  legal  or  equitable  obligation 
would  be  equally  valid.  The  consideration  being  valuable  if  the 
contract,  whether  executed  or  executory,  is  made  in  good  faith  with 
one  having  no  notice  or  knowledge  of  any  fraud,  covin  or  collusion 
to  defraud  creditors,  performance  may  be  enforced  or  voluntarily 
made,  and  the  contract  carried  into  execution  at  any  time,  either  in 
whole  or  in  part,  as  is  in  the  power  of  the  party ;  and  whatever  is 
so  done,  will  be  as  valid  and  binding  between  the  parties  and  in 
relation  to  third  persons,  as  if  the  execution  had  been  completed 
on  its  date.  The  law  is  express  in  referring  to  the  time  of  the  con- 
veyance and  assurance,  and  embraces  not  only  perfect  grants  or  gifts, 
but  any  estate  or  interest  in  lands,  goqds  and  chattels  made,  con- 
veyed or  assured.     (  Vide  Maguire  v.  Jnompaon^  7  Peters*  R,  348.) 

§  334.  The  decisions  with  respect  to  post-nuptial  agreements 
are  very  numerous,  and  not  always  harmonious.  It  may  be 
affirmed,  however,  as  a  general  principle,  that  a  post-nuptial  agree- 
ment between  husband  and  wife,  fairly  entered  into,  and  untainted 
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with  fraud,  bj  which  property  is  set  apart  for  the  separate  use  of 
the  wife,  will  be  sustained  in  equity  as  a  valid  traosactioii.  It 
depends,  very  much,  to  be  sure  as  to  the  objects  of  the  settlement 
in  regard  to  the  future  relations  of  the  parties,  but  there  is  no  doubt 
that  a  postruuptial  agreement  between  husband  and  wife,  made  upon 
a  legal  and  sufficient  consideration,  will  be  enforced.  When  the 
agreement  contemplates  the  continued  cohabitation  of  the  parties, 
the  courts  are  always  disposed  to  uphold  it,  pro\'ided  no  technical 
or  substantial  principle  of  law  intervenes.  The  supreme  court  of 
the  State  of  New  York,  sometime  since  declared  that  a  post-nuptial 
agreement,  although  invalid  at  law,  will  be  upheld  in  equity ;  but 
that  it  would  be  presumptively  void  as  against  antecedent  creditors 
of  the  husband,  and  that  the  wife  would  not  be  permitted  to  set  up 
her  equity  in  such  settlement  as  against  such  creditors.  {Briggs  y, 
Mitcheli,  60  Barh,  JL  288.)  But  if  the  settlement  be  made  upon 
consideration  received  by  the  husband  from  the  wife  or  her  friends, 
it  will  be  sustained,  not  only  as  against  the  husband,  but  his  credit* 
ors.  (Sohqfner  v.  Beuter^  37  Ba^h.  R.  44.)  And  the  court  of 
appeals  of  the  state  have  recently  declared,  in  a  case  not  yet 
reported,  that  ^^  a  husband  is  authorized  to  make  a  settlement  of  a 
suitable  amount  upon  his  wife  from  his  property,  if  he  has  no  dis- 
honest purpose  in  view,"  and  that  the  law  will  protect  such  a 
settlement  {Ccmtt  v.  Breeae^  noted  in  22  Alb.  Law  J.  887.  And 
mds  DwaLap  v.  Hmjohina^  59  iT.  Y,  R.  342.  Babcook  v.  Eckler^ 
24 1&.  623.)  Indisputably,  such  a  post-nuptial  settlement  will  be  sus- 
tained, when  it  appears  that  the  husband  was  perfectly  solvent  at  the 
time  it  was  made.  A  subsequent  indebtedness  cannot  be  invoked  to 
make  that  fraudulent  which  was  honest  and  free  from  impeachment 
at  the  time.  (Ph%llip%  v.  WooaieTy  36  N.  T.  R.  412.  And  vicfo 
Kemer  v.  THgg,  98  U.  S.  R.  50.  Goadm  v.  Tuokery  6  Jfunf.  R.  1.) 
The  court  of  chancery  of  Tennessee,  however,  has  held  that  prior 
advances  to  the  husband  out  of  the  wife's  property  will  not  consti- 
tute a  consideration  for  a  subsequent  settlement  on  the  wife,  when 
not  mentioned  therein,  unless  there  was  an  agreement  at  the  time 
they  were  made  to  secure  her  a  settlement ;  although  it  was  admitted 
that  such  advances  may  be  looked  to  to  explain  the  execution  of 
the  settlement,  as  evidence  of  the  good  faith  of  the  parties. 
{Perhms  v.  Perkins^  1  Tenn,  Oh,  R.  587.)  And  the  supreme 
court  of  the  United  States  have  held,  that  a  post-nuptial  settlement 
made,  without  adequate   consideration,  while  the  husband  waa 
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lieavily  in  debt,  is  inTalid  as  against  the  creditors  of  the  husband. 
{Kehr  v.  Smithy  20  Wall.  E.  81.) 

§  385.  When  the  post-nuptial  agreement  contemplates  a  separa- 
tion, there  is  always  more  doabt  of  its  validity.  Indeed,  it  has  some- 
times  been  questioned  whether  such  an  agreement  ought  not  to  be 
held  utterly  void,  to  all  intents  and  purposes,  as  against  the  policy 
of  the  law,  and  many  very  respectable  authorities  have  gone  to  this 
extent.  But  generally,  however,  the  authorities  upon  the  subject 
do  not  adopt  this  broad  principle,  whatever  may  be  thought  of  the 
policy  or  venality  of  a  provision  for  such  a  separation.  The  subject 
of  the  validity  of  articles  of  separation  between  husband  and  wife, 
has  been  incidentally  referred  to  and  briefly  discussed  in  a  previous 
section  {ante^  §  229),  and  the  doctrine  seems  to  be,  that  an  instru- 
ment which  contemplates  an  immediate  separation  between  the 
parties  may  be  binding,  and  a  settlement  made  upon  the  wife  by 
such  post-nuptial  arrangement  may  be  enforced.  {WaUaoe  v. 
BasseU,  41  Barb.  R.  92,  Calkms  v.  Calkins^  22  ib.  97.  Fox 
V.  Davisy  118  Ma88.  R.  255.  Walh&r  v.  Walker,  9  WaU.  R.  748. 
Marlow  v.  MarloWy  77  lU,  R,  638.  Smt&er  v.  Smtser,  26  Gratt. 
R.  574.  Buckner  v.  Ruth,  13  RioK.  L.  R.  157.  Robertson  v. 
Robertson,  25  Iowa  R.  350.)  And  it  has  even  been  held,  that  such 
a  post-nuptial  agreement  with  a  view  of  separation,  if  fully  executed 
on  the  part  of  the  husband,  for  a  fair  and  reasonable  consideration, 
may  be  upheld  in  equity,  although  made  by  parol.  {Button  v, 
DvMon,  80  Ind,  R.  452.)  And  it  has  also  been  held,  that  the  effect 
of  a  post-nuptial  settlement  of  property  on  the  wife  by  articles  of 
separation,  is  to  vest  the  same  in  the  wife  for  her  separate  use,  and 
impress  it  with  the  character  of  separate  estate.  {Hiram,  v.  Chriffm, 
8  BvsKb  R.  262.)  So  also,  it  has  been  held  that  a  conveyance 
made  by  a  husband  to  a  trustee  for  the  use  of  his  wife,  on  the 
execution  of  articles  of  separation  between  them,  will  not  be  set 
aside  on  account  of  the  subsequent  adultery  of  the  wife  while  living 
separate  from  him.  {Dixon  v.  Dixon,  28  IT.  J.  Eq,  R.  310.  S.  C. 
24  ib,  183.  Vide  also  Baynon  v.  Bakey,  8  Bing.  R,  256.  Fidd 
V.  Severs,  1  New  R,  121.)  And  it  has  further  been  held,  that  a 
wife  may  enforce  the  conditions  of  a  contract  of  separation,  not- 
withstanding the  husband  may,  before  suit  brought,  obtain  a  divorce. 
{Androd  v.  Randon,  84  Texas  R.  536.  And  vide  Goslin  v.  Clark, 
12  Eng.  C.  B.  N.  5.  R,  681.)  The  doctrine  of  the  English  courts, 
however,  with  respect  to  stipulations  for  a  separate  mainteuance  of 
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the  wife  apart  from  lier  hosband,  seems  to  be,  that  married  persons 
shall  not  be  legally  separated,  upon  the  mere  disinclination  of  one 
or  both  to  cohabit  together,  bat  reasons  mnst  exist  which  the  law 
approves.  {Eocms  v.  M)ans,  1  Jffagg,  ConaiMory  S.  36.  And  vide 
Weetmeath  v.  Salishm/,  5  BligKa  If.  S,  R.  339.) 

§  335.  Of  course,  voluntary  articles  of  separation  between  husband 
and  wife,  will  not  relieve  the  husband  fi*om  his  obligations  to  sup- 
port his  wife,  unless  ample  provision  is  made  for  that  purpose,  and 
secured  for  her  maintenance,  and  fully  performed  by  the  husband. 
Neither  do  such  articles  relieve  the  wife  from  any  of  the  ordinary 
disabilities  of  coverture,  although  she  may  be  possessed  of  certain 
powers  while  living  separate  from  the  husband,  which  did  not  per- 
tain to  her  while  cohabiting  with  him.  And  it  may  be  affirmed  as 
a  rule,  that  the  articles  of  separation  will  only  be  enforced  so  far 
as  the  maintenance  of  the  wife  is  provided  by  them,  leaving  out  of 
the  account  the  domestic  relations  of  the  parties.  And  a  post- 
nuptial agreement  executed  by  the  husband  for  the  use  of  the  wife, 
to  pay  money  in  consideration  that  the  wife  would  live  with  him, 
cannot  be  enforced.    {Roberta  v.  Frisby,  38  Tex.  R.  219.) 

§  336.  It  is  contrary  to  the  policy  of  the  law  and  to  good  morals  to 
enter  into  any  contract  which  has  a  direct  tendency  to  loosen  the  band 
of  union  between  husband  and  wife,  and  to  facilitate  their  separation. 
Therefore,  courts  have  sanctioned  settlements  for  separate  main- 
tenance after  an  actual  separation  has  taken  place,  but  have  never 
countenanced  such  articles  when  looking  to  future  separation, 
inasmuch  as  it  is  of  more  evil  consequence  to  facilitate  the  happen- 
ing of  a  mischief  than  to  provide  for  it  after  it  has  happened. 
Nevertheless,  contracts  of  this  nature,  contained  in  a  deed  of  separa- 
tion between  husband  and  wife,  when  the  consideration  is  apparent, 
are  valid,  and  will  be  enforced  in  equity,  if  it  appears  that  the  deed 
was  not  made  in  contemplation  of  a  future  possible  separation,  but 
in  respect  to  one  which  was  to  occur  immediately,  or  for  the  continu- 
ance of  one  that  had  already  taken  place.  {Compton  v.  CoUinson^ 
2  Brown's  Ch,  R.  377.  Webster  v.  Webster^  1  Smale  <Sb  Gif.  R. 
489.  Randle  v.  Govld^  8  Ellu  <&  Black.  R.  457.  Rodney  v. 
Chambers^  2  Hisfs  R.  283.  Carson  v.  Murray^  3  Paige's  R.  483. 
Nichols  V.  Palmer^  5  Da%fs  R.  47.  Hutton  v.  Dtbey^  3  Penn,  R. 
100.  DeUingeT^s  appeal^  35  ib.  357.  BetSU  v.  WHson^  14  OKui 
R.  257.  Chapman  v.  Oray^  8  Ga.  R.  341.  Reed  v.  Beasley^  1 
BiMfford's  R.  97.     Wells  v.  Stout,  9  Cal.  R.  497.     Gaines  v. 
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Poor,  3  Met  [Ey.]  R.  608.  Walker  v.  Walker^  9  WaU.  R.  743, 
Y51.)  But  the  agreement  between  the  husband  and  wife  in  view 
of  a  voluntary  separation,  must  be  fair,  reasonable  and  equitable  in 
the  wife's  favor,  or  it  will  not  be  binding  upon  her.  {Ga/rver  v. 
miler,  16  Ohio  St.  R.  527.) 

§  337.  As  a  general  rule,  when  the  parties  become  reconciled  to 
each  other,  after  the  separation,  and  come  together  again,  the  recon- 
ciliation will  terminate  the  articles  and  put  an  end  to  the  settlement. 
{Jlindley  v.  Westmeath,  9  Bam.  <&  Ores.  R.  200.  Scholey  v.  Good- 
wan,  8  Morals  R.  360.  Lord  St.  John  v.  Lady  St.  John,  11  Ves. 
R.  626.  WdU  V.  St(mt,  9  Col.  R.  479.  ShdiKar  v.  Gregory,  2 
Wend.  R.  422.)  However,  the  effect  of  resuming  marital  relations 
may  depend  upon  the  terms  of  the  settlement.  When  a  husband 
settled  on  his  wife  a  competence  by  a  deed  of  separation,  which 
provided  that  the  husband  might  visit  the  wife  with  her  consent, 
in  pursuance  of  which,  he  did  visit  her  three  or  four  times  a  week, 
and  passed  the  night  in  her  chamber,  the  supreme  court  of  Penn- 
sylvania held  that  the  deed  was  not  abrogated  by  the  practice. 
{HitneT^s  appeal,  54  Penn.  R.  110.)  And  when  the  deed  of  separ 
ration  contained  a  provision  that  if  the  parties  should  afterward 
come  together,  the  trust  should  remain  and  be  executed  in  like 
manner  as  if  they  should  remain  separate,  the  fiupreme  court  of  the 
United  States  decided  that  the  obh'gation  of  the  trust  was  not  dis- 
charged when  the  wife  returned  to  her  husband's  house.  ( Walker 
V.  Walker,  9  Wall.  R^  743.  And  vide  Wilson  v.  Mushetb,  3  Bam. 
dk  Adolph.  R.  743.  S.  0.  23  Eng.  G.  L.  175.)  But  in  a  case 
decided  by  the  English  court  of  exchequer,  it  appeared  that  after 
the  separation,  the  parties  lived  and  cohabited  together  for  a  long 
space  of  time,  when  the  wife  left  her  husband  against  his  will  and 
consent,  and  ceased  to  live  with  him,  and  the  court  decided  that  the 
articles  of  settlement  were  at  an  end.  {Durant  v.  TiUey,  7  Prices 
R.  677.)  In  the  State  of  Louisiana,  where  they  have  some  peculiar 
statutory  provisions  respecting  marital  rights,  it  has  been  held,  that 
a  reconciliation  between  a  husband  and  wife  who  have  been  sepa- 
rated,  but  between  whom  no  divorce  has  been  decreed,  does  not 
annul  the  judgment  of  separation  and  replace  the  parties  in  the 
position  occupied  before  its  rendition,  nor  does  the  property  acquired 
by  either  party  between  sudi  rendition  of  judgment  and  the  recon- 
ciliation, fall  into  the  community.  (Ford  v.  Kittredge,  26  La.  An. 
R.  190.)    And  it  has  been  held,  that  after  a  wife,  in  that  state,  has 


496  LAW  OF  COVERTURE, 

obtained  a  separation  of  property  from  her  husband,  and  has  exe- 
cuted it,  and  assumed  the  administration  of  her  estate,  she  cannot 
acquire  a  legal  mortgage  on  her  husband's  subsequently  acquired 
property,  by  allowing  him  to  manage  her  property  and  spend  her 
money.    {Succession  of  GaLe^  27  La.  An.  R,  547.) 

§  338.  The  doctrine  of  some  of  the  authorities  upon  the  subject 
of  articles  of  separation  between  husband  and  wife  not  hereinbefore 
referred  to  may  be  briefly  stated  as  follows :  It  was  held  in  North 
Carolina  several  years  ago,  contrary  to  the  general  tenor  of  author- 
ity, that  articles  of  separation  between  husband  and  wife,  whether 
entered  into  before  or  after  separation,  were  against  law  and  public 
policy,  and  void.  {CoUins  v.  Collins^  1  Phill.  JSq.  R.  153.)  On 
the  contrary,  the  courts  of  many  of  the  other  states,  have  expressly 
declared  that  a  post-nuptial  agreement  between  husband  and  wife, 
in  view  of  a  voluntary  separation,  are  not  void  as  against  public 
policy,  and  if  fair  and  reasonable  will  be  upheld  in  equity.  (  WeUs 
V.  Street,  9  Cat  JR.  489.  Miller  v.  Miller,  16  Ohio  St  B.  527. 
Butler  V.  Wilsonj  14  Ohio  R.  257.  Baker  v.  Barney,  8  Johns. 
R.  73.  Calkins  v.  Zong,  22  Barb.  R.  97.  Carson  v.  Merry,  3 
Paiges  R.  483.  Reed  v.  Beaaely,  1  BlacJcf.  R.  97.  Browning 
V.  Coppage,  3  BiWs  R.  87.  Crostwaight  v.  HvlMnson,  2  ib.  407. 
Scott  V.  Loraine,  6  Mvmf.  R.  117.  Bray  v.  Dudgeon,  Ih.  132. 
Tyson  v.  Tyson,  2  Hanjokei  R.  472.  Maguire  v.  Thompson,  1 
Bald.  G.  C.  R.  344.)  And  such  articles  have  been  held  to  be  valid, 
although  the  wife  herself  covenanted  not  to  molest  the  husband, 
and  to  indemnify  him  against  her  debts.  {Brown  v.  Clark,  1 
PhUa.  R.  561.)  Although  in  an  old  case  in  Ohio,  it  was  held, 
that  the  court  would  not  enforce  the  contract  between  the  parties 
to  live  separate.  {Mansjield  v.  Mansfield,  1  Wrighfs  R.  284.) 
And  in  an  early  case  in  Connecticut,  it  was  held,  that  such  an 
agreement  between  husband  and  wife  could  not  be  engrossed  in 
chancery  {Debhle  v.  Uutton,  1  Day^s  R.  221) ;  but  in  a  few  years 
afterward,  the  same  court  held,  that  such  an  agreement,  with  the 
assistance  of  a  trustee  was  binding.  {Nicholas  v.  Palmer,  5  Dajfs 
R.  47.)  But  a  post-nuptial  contract  will  only  be  enforced  when 
equitable  in  its  terms,  and  its  observance  is  demanded  by  the  clearest 
principles  of  justice.  {Ximines  v.  Smith,  39  Tex.  R.  49.)  In 
New  York  it  has  been  held  that  such  articles,  without  consideror 
tion,  are  void  at  law,  and  will  not  be  enforced  in  equity,  as  against 
the  assignees  of  the  husband.    {Cropsey  v.  McKinney,  3  Barb.  /?. 
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47.)  And  in  another  case,  it  was  held,  that  an  indenture  entered 
into  in  contenfiplation  of,  and  a&  an  inducement  to,  a  future  separa- 
tion between  husband  and  wife,  is  void  {Florentine  v.  Wilson, 
Lalor*9  Suj>p.  803) ;  and  this  is  in  accordance  with  the  general  doc- 
trine upon  the  subject.  Still,  it  has  recently  been  declared  in  a 
ease  decided  by  the  court  of  common  pleas  of  the  city  of  New 
York,  that  the  doctrine  of  the  authorities  is,  that  in  articles  of 
separation  between  husband  and  wife,  through  the  intervention 
of  a  trustee,  the  covenant  on  the  part  of  the  husband  to  pay  a 
stipulated  sum  for  his  wife's  support,  and  that  of  her  trnstee  to 
indemnify  the  husband  from  liability  for  her  debts,  are  not  illegal 
or  contrary  to  public  policy,  and  may  be  enforced  in  a  court  at  law. 
(Dnpre  v.  Sein,  56  How.  Pr.  Ji.  228,  230.)  In  Maryland,  it  has 
been  held,  that  a  court  of  equity  will  not  compel  a  husband,  living 
separate  from  his  wife  under  articles  of  separation,  without  a  trustee, 
containing  no  covenant  of  indemnity  for  the  wife's  debts,  and  no 
provision  for  her  to  convey  a  title  to  real  estate  set  off  to  her  by 
such  articles,  without  his  joining  in  the  deed,  to  consummate  a  title 
to  a  grantee  of  such  real  estate  under  a  deed  from  her  alone. 
{Zippy  V.  Masonheimery  9  JUd.  R,  310.)  And  in  Mississippi  it 
has  been  decided  that  a  deed  of  gift  of  chattels  from  the  husband 
to  his  wife,  without  the  intervention  of  a  trustee,  upon  an  agree- 
ment to  live  separate,  is  no  bar  to  an  action  at  law  by  the  husband 
for  the  recovery  of  the  property.  {Towney  v.  Sinclair ^  8  How. 
H.  324.)  So  also  in  Tennessee  it  has  been  held,  that  a  post-nuptial 
agreement  between  husband  and  wife  to  live  separate,  by  which  the 
husband  conveyed  one-third  of  his  estate  to  trustees,  for  the  sole 
use  and  support  of  his  wife,  the  trustees  covenanting  that  the  wife 
should  not  claim  any  other  portion  of  the  estate,  would  not  bar  the 
wife  of  her  dower  and  distributive  share  in  her  husband's  estate. 
(  Watkins  v.  M'aiJdns,  7  Terg.  R.  283.) 

§  339.  The  English  authorities  were  fonnerly  quite  adverse  to* 
the  validity  of  articles  of  separation  between  husband  and  wife, 
on  the  ground  that  they  were,  in  their  consequences,  destructive  to 
the  indissoluble  nature  of  the  marriage  contract.  ( Vide  St  John 
V.  St  John^  11  Ves.  R,  530.)  Later  it  was  admitted  that  an  engage- 
ment between  the  husband  and  a  third  person,  as  a  trustee,  though 
originating  out  of,  and  having  reference  to,  a  separation,  was  valid, 
and  would  be  so  regarded  in  chancery ;  at  the  same  time,  it  was 
considered  as  settled,  that  chancery  would  not  carry  into  execution 
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Buch  an  arrangement  between  husband  and  wife.  ( WorraU  y« 
Jacobs  3  Merrwdl^s  H.  256.)  But  the  balance  of  the  English 
authorities  are  now  clearly  in  favor  of  sustaining  such  an  agree> 
ment,  with  or  without  a  trustee  in  chancery,  and  the  introduction 
of  the  fiction  of  a  trustee  places  the  agreement  valid,  both  in  law 
and  equity.  ( Vide  Ross  v.  WiUauffMn/j  10  Prions  JS.  2.  NuT9e 
V.  Crcdg^  5  Bo%.  &  PvXL,  R.  148.  HmdLey  v.  Westmieath^  6  Bam. 
<&  Ores.  R.  100.  Cooke  v.  Wiggins^  10  Ves.  R.  191.)  And  as  early 
as  1802,  the  court  of  king's  bench  went  further  than  the  American 
authorities  carry  the  doctrine,  and  decided,  that  a  covenant  by  a 
husband  to  pay  to  trustees  a  certain  annual  sum  by  way  of  separate 
maintenance  for  his  wife  in  case  of  their  future  separation,  with  the 
consent  of  such  trustees  or  their  executors,  was  valid  in  law.  And 
Lord  Ellenborough,  C.  J.,  then  declared  that  the  question  of  the 
validity  of  such  arrangements  had  been  laid  at  rest,  and  that  they 
had  become  inveterate  in  the  law.  {Lord  Rodney  v.  Chambere^  2 
EasCe  R.  283.  And  vide  Oawder  v.  Draper^  2  Vmtr.  R.  217. 
NichoUs  V.  Danvera^  2  Vem.  R.  671.  Warrender  v.  WarrendeVj  2 
Clark  dk  Fin.  R.  627.  Ehfwortk  v.  Bird,  2  Sim.  &  Stu.  R.  372. 
Wihon  V.  WiUon^  31  Eng.  L.  &  Eq.  R.  29.  Jee  v.  Thv/rl(yuiy  2 
Bam.  <6  Ores.  R.  547.  Westmeath  v.  Saluinm/,  6  BligKs  N.  S. 
R.  339.    WorraU  v.  Jacdby  5  Meriv.  R.  216.) 

§  340.  It  is  usual  in  these  post-nuptial  agreements  providing  for 
the  separate  maintenance  of  the  wife,  that  a  trustee  of  the  wife  is 
made  the  medium  of  the  parties,  who  becomes  responsible  to  the 
husband  that  he  shall  not  be  made  liable  for  his  wife's  debts ;  and 
yet  there  are  instances  where  the  contract  is  between  the  husband 
and  a  third  person  acting  for  the  wife,  and  no  indemnity  is  given 
to  the  husband  against  his  liability  to  pay  such  debts.  [Jpon  this 
subject  the  cases  show  that  the  wife  has  preciBely  the  same  rights 
4U9  any  other  cestui  qvs  trust  to  call  for  the  execution  of  the  trust 
created  in  her  favor.  So,  whether  the  deed  of  separation  securing 
•to  her  maintenance  be  purely  voluntary,  or  be  supported  by  a 
valuable  consideration,  as  the  covenant  of  her  trustee  to  indemnify 
the  hiiBband  against  her  debts,  she  will  be  entitled  in  either  case  to 
call  for  an  execution  of  the  trust  {Vide  I)mter  v.  Warwicky 
EtM^^s  Ch.  Ca.  78.  Fitzer  v.  Fitz^,  2  Aik.  M.  511.  Clough  v. 
Jjomberty  10  Sim.  R.  174.)  This,  of  course,  is  upon  the  assumption 
thatihe  rights  of  creditors  and  purchasers  are  not  involved.  In 
order  that  the  settlement  be  valid  as  to  the  creditors  of  the  husband 
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and  pnrchafiers  in  good  faith,  it  is  necessary  that  it  he  made  for 
yalnahle  considerations. 

Upon  the  death  of  the  wife,  separated  from  her  hnsband  npon  a 
post-nuptial  settlement,  the  allowance  will  be  apportioned  between 
the  last  and  accruing  times  of  payment.  {Howell  v.  Hamforth^  2 
BlacJc8L  R.  843.) 

§  341.  The  question  as  to  the  wife's  power  of  absolutely  dispos- 
ing of  the  funds  settled  upon  her  by  her  husband,  in  consequence 
of  their  mutual  agreement  to  live  separately,  does  not  appear  to  be 
definitely  settled.  Some  judges  have  held  to  the  opinion  that  the 
allowance  being  made  for  the  wife's  maintenance,  she  cannot  alien 
it  by  anticipation.  While  others  contend  that,  the  wife  being  a 
feme-sole  in  regard  to  this  provision,  there  is  no  ordinary  distinc- 
tion between  such  a  case  and  the  one  of  a  limitation  of  property  to 
the  wife's  separate  use ;  so  that  the  jv^  disponendi  applies  to  each 
indiscriminately.  Lord  Alvanly,  Master  of  the  Bolls,  said  that  such 
an  allowance  was  not  property  to  which  the  wife  was  entitled  to  her 
sole  and  separate  use ;  that  there  was  a  special  trust  upon  it ;  that 
she  had  no  dominion  over  it,  and  any  attempted  disposition  of  it  by 
her  could  not  be  enforced  in  a  court  of  equity.  {Hyde  v.  Price, 
3  Ves.  R.  487.) 

In  a  late  case.  Lord  Alvinger,  C.  B.,  though  strongly  in  favor  of 
the  doctrine  that  separate  estatos  created  by  deeds  of  separation 
ought  not  to  be  made  the  subject  of  charge  by  the  wife,  said  that 
he  could  not  act  upon  it,  however  just  he  might  deem  it,  after  the 
cases  had  gone  to  so  great  a  length  in  giving  effect  to  deeds  of 
separation.  {Palmer  v.  Fraeer,  3  You,  <6  CoU.  Eq.  JSc.  R.  499.) 
After  all,  the  question  of  the  wife's  power  over  such  funds  depends 
upon  the  terms  of  the  instrument  securing  the  allowance.  How- 
ever, the  intent  of  the  provision  made  for  the  wiffe  upon  separation 
being  to  enable  her  to  procure  necessaries,  it  follows  that  the  appli- 
cation of  it  to  those  purposes,  whatever  the  terms  of  the  settlement, 
is  a  legitimate-appropriation  of  the  property. 

§  342.  It  has  sometimes  been  intimated  that  the  same  rule  of 
necessity  existed  that  the  wife  should  manifest  an  intention  to 
charge  her  separate  maintenance  with  the  debts  of  particular 
creditors,  as  was  considered  to  exist,  to  entitle  her  creditors  to  claim 
upon  her  separate  estate  when  not  settled  upon  her  for  support 
and  maintenance  upon  separation.  But  in  a  case  of  separation 
before  Lord  Thurlow,  he  expressed  himself  upon  the  subject  thus : 
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^^XJpon  the  question  whether  a  creditor  has  a  right  against  the  sep- 
arate estate  of  the  wife  and  against  the  husband  as  allowing  it  to 
her,  my  opinion  is,  that  prima  facie  a  creditor  has  snch  right/' 
{Lilia  V.  Airej/y  1  Vea,  Jim,  R.  277.)  Undoubtedly,  when  the 
wife's  intention  appears  or  is  inferred  to  charge  her  separate  main* 
tenance  with  a  debt  for  necessaries,  it  will  entitle  the  creditor  to  a 
satisfaction  of  his  debt  out  of  the  fund  provided  for  such  mainten- 
ance. {Stuart  V.  Jiichjoellj  3  Mad.  R.  387.  Murray  v.  BarUr^  3 
Mylne  <Sk  KeerCs  R.  209.)  The  late  Judge  Selden,  of  the  New  York 
court  of  appeals,  seems  to  have  been  of  the  opinion  that  there  is  no 
difference  between  the  case  of  separate  maintenance  and  an  ordinary 
one  of  a  separate  estate,  with  respect  to  the  power  of  the  wife  to 
charge  it.  ( Tale  v.  Ded^erer,  22  N.  T.  R.  450,  454)  While  the 
late  Judge  Harris,  sitting  in  the  same  court,  evidently  placed  much 
reliance  upon^the  circumstance  that  the  wife  is  living  apart  from 
her  husband  when  she  attempts  to  charge  her  estate.  ( Yale  v. 
Dedere9*,  18  iT.  T.  R.  265,  280.) 

§  343.  What  will  determine  a  separate  maintenance  secured  to 
the  wife  by  agreement  of  the  husband,  is  not  always  an  easy  matter 
to  decide.  Upon  principle  it  would  seem  that  the  separate 
maintenance  being  founded  upon  express  contract  between  the 
parties,  or  between  the  husband  and  the  friends  of  the  wife,  it 
would  require  the  same  mutual  agreement  to  dissolve  as  to  make 
the  contract.  But  this  would  depend  much  upon  the  terms  of  the 
separation.  If  the  separation  be  intended  to  be  permanent,  that  is 
during  the  lives  of  the  parties ;  or  if  the  agreement  for  separation 
be  until  both  agree  to  live  together  again,  the  wife's  consent  to  put 
an  end  to  the  allowance  of  separate  maintenance  is  necessary,  and 
the  offer  of  the  husband  to  take  the  wife  back  again  and  cohabit 
with  her,  will  not  have  the  effect  to  put  an  end  to  such  contract. 
But  if  the  agreement  for  separation  be  merely  temporary,  or  for  an 
uncertain  period,  then  the  husband's  offer  to  take  back  his  wife  and 
maintain  her,  if  not  artfully  and  insincerely  made,  will,  without 
regard  to  her  refusal  to  return,  put  an  end  to  the  agreement,  and  a 
court  of  equity  will  not  enforce  the  payment  of  the  separate  allow- 
ance to  the  wife.  Such  seems  to  be  the  doctrine  of  the  authorities, 
both  English  and  American.  {Ghith  v.  Gruth,  3  BrowfCa  C,  C.  614. 
Eoa/re  v.  Hoare^  2  Ridgwarfs  Pari,  Ca.  268.  GoAJoder  v.  Draper^ 
2  Veni,  R.  217.  Head  v.  Headj  3  Atk.  R.  547.  Calkins  v.  Zonff^ 
22  Barb.  R.  97.)    Reconciliation  and  recohabitation  will  avoid  a 
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deed  of  Beparation,  but  the  hufiband  may,  nevertheless,  bo  conduct 
himself  afterward  as  to  contract  a  new  obligation  on  the  footing  of 
the  separation  deed.  {Webster  v.  Webster y  17  Eng.  Z.  db  JEq.  JS. 
278.  Vide  Pidgin  v.  Oom,  8  iT.  5".  JS.  350.)  However,  we  have 
seen,  that  when  the  wife  retams  for  the  porpose  of  resuming  her 
duties  and  privileges  as  a  married  woman,  and  is  received  by  her 
husband,  the  previous  agreement  to  live  separate  from  each  other 
is  at  an  end,  and  the  bond  given  for  the  separate  maintenance  falls 
with  it ;  and  the  subsequent  abandonment  of  the  husband  by  the 
wife  does  not  revive  the  bond  or  the  legal  liability  of  the  husband 
to  afford  her  a  separate  maintenance.  {Shdthar  v.  Qregory^  2 
Wend.  R.  422.    And  vide  WeUs  v.  Stout,  9  Col.  H.  479.) 

If  a  third  person  covenant,  for  a  valuable  consideration  moving 
from  the  husband,  to  pay  to  the  wife  a  separate  maintenance,  who 
was  then  living  apart  from  her  husband  by  mutual  agreement,  it 
seems  that  the  offer  of  such  person  to  take  her  to  his  house  will 
not  exempt  him  from  her  demand  for  the  separate  allowance, 
because  the  law  imposes  upon  her  no  obligation  to  reside  with  such 
person ;  besides,  if  such  a  residence  were  accepted  by  her,  it  would 
have  no  effect  in  promoting  a  reconciliation  between  her  and  her 
husband,  which  is  the  object  the  law  has  in  view  in  withholding 
the  maintenance  when  it  is  proper  to  do  so.  {DvMon  v.  Dutiofiy  4 
Vin.  Ahr.  178.) 

It  has  been  held  that  the  crime  of  adultery  on  the  part  of  the 
wife  will  not  incapacitate  her  from  compelling  her  husband  to  pay 
her  separate  maintenance,  because  at  common  law  that  did  not  affect 
her  right  to  prosecute  her  civil  actions.  (  Vide  Seagra/oe  v.  Seagrmve, 
18  Ves.  a.  439.  Jee  v.  Thurlow,  2  Bam.  <&  Ores.  5.  551.  S.  C. 
9  Eng.  C.  L.  R.  174.  Fidd  v.  Sims,  4  Bos.  <&  Pul.  R.  121.)  In 
one  case,  however,  the  court  seemed  to  doubt  whether  such  an  act 
would  not  determine  the  allowance  to  the  wife.  {Scfwl-ey  v.  Good- 
mariy  8  Eng.  C.  L.  R.  342.)  But  the  case  of  Seagra/ve  v.  Seagrame 
was  not  cited,  and  the  court  designedly  abstained  from  expressing  a 
decided  opinion  upon  the  subject,  although  the  turn  which  the  case 
took  would  indicate  that  the  judges  were  undecided  upon  the  ques- 
tion. Since  that,  however,  the  case  of  Jee  v.  Thurlow  has  been 
decided,  and  the  weight  of  authority  is  clear  that  the  adultery  of 
the  wife  will  not  ordinarily  avoid  the  allowance,  particularly  when 
the  covenant  is  founded  upon  the  engagements  of  a  trustee  to 
indemnify  the  husband  against  the  support  of  the  wifCj  on  the 
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ground  that  if  the  husband,  when  executing  his  deed  of  settlement, 
thinks  proper  to  make  the  non-commission  of  adultery,  or  anything 
else,  a  condition  of  paying  the  annuity  to  his  wife,  he  should  have 
covenanted  to  pay  it  guamdiu  oas  ta  vixcrit — that  is,  as  long  as 
she  might  have  lived  chaste  or  virtuous. 

§  344.  But  it  may  be  stated  as  a  general  rule,  that  a  divorce  a 
vmculo  for  the  adultery  of  the  wife,  annuls  every  provision  made 
for  her  in  marriage  articles,  a  marriage  settlement,  or  articles  of 
separation.  And  yet,  when  it  appeared  that  the  husband  entered 
into  the  articles  with  full  knowledge  of  the  adultery,  and  continued 
after  the  divorce  to  pay  the  annuity,  and  subsequently  entered  into 
a  new  agreement  to  extinguish  the  annuity  by  paying  a  certain  sum 
by  installments,  to  secure  which  he  executed  a  bond  and  mortgage, 
it  was  held,  that  the  mortgage  was  binding  and  might  be  foreclosed 
in  equity.  {Charrand  v.  Charromdj  1  iV".  T,  Leg.  Oba.  134.) 
And  it  has  been  recently  held  by  the  English  court  of  exchequer, 
that  a  husband  cannot  avoid  payment  of  the  wife's  annuity  secured 
by  a  deed  of  separation,  on  the  ground  that  the  parties  were  induced 
to  live  apart  by  the  undue  influence  of  the  trustee,  who  unlawfully 
harbored  the  wife,  and  at  the  time  the  deed  of  separation  was 
executed,  the  wife  was  pregnant,  of  which  fact  she  and  the  trustee 
kept  the  husband  in  ignorance,  and  thereby  induced  him  to  execute 
the  deed.  {KendaU  v.  WebsteTy  1  Hurl.  <jfe  CoU.  R.  440.)  So  it 
was  held  by  Lord  Denman  at  Kisi  Prius,  that  when  a  husband,  by 
a  deed  of  separation  executed  by  himself  and  not  by  a  trustee,  gave 
his  wife  license  to  live  where  she  pleased,  he  was  not  justified  in 
entering  the  house  of  a  third  person  to  reclaim  his  wife.  {Lewis 
V.  Pansford,  8  Carr  &  Paynes  B.  687.  S.  C.  34  Eng.  C.  L.  B. 
584.)  And  it  may  be  affirmed,  that  when  husband  and  wife  enter 
into  covenants  to  live  separately,  the  husband  renounces  his  marital 
rights  to  the  person  of  his  wife.  Of  course,  she  is  then  entitled  to 
all  acquisitions  of  property  which  may  arise  from  her  personal 
services ;  and  it  has  been  said  that  the  husband  can  never  recover 
anything  of  the  man  who  should  take  away  his  wife  so  separated, 
or  maintain  a  suit  against  any  man  for  criminal  conversation  with 
her.  This  latter  doctrine,  however,  is  not  without  contradictory 
authorities. 

Lord  Kenyon  once  ruled  at  Nisi  Prius,  that  an  action  for  the 
adultery  of  the  wife  was  founded  on  the  injuiy  which  the  husband 
has  sustained  in  the  deprivation  of  the  comfort,  society  and  assist- 
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ance  of  his  wife,  and  therefore,  when  the  husband  voluntarily 
relinquishes  the  comfort,  society  and  assistance  of  his  wife  by  con- 
senting to  a  separation  from  her,  he  can  suffer  no  loss  from  her 
incontinency  while  such  separation  continues ;  and  his  opinion  was 
afterward  confirmed  by  the  court  of  king's  bench  upon  a  motion 
for  a  new  trial    (  Weedon  r.  TimbreUy  6  Term  R.  357.) 

Lord  Ellenborough  laid  down  the  proposition,  and  the  court  of 
king^s  bench  affirmed  it,  that  the  surrender  by  the  husband  of  his 
marital  rights  to  the  comfort,  society  and  assistance  of  his  wife, 
under  the  instrument  of  separation  must  be  complete  and  absolute ; 
60  that,  if  the  husband  reserve  his  wife's  assistance  for  the  benefit 
of  their  infant  children,  and  she  is  to  have  liberty  to  visit  his  house 
as  often  as  she  pleases,  to  afford  them  all  necessary  care  and  atten- 
tion, in  such  and  the  like  instances  the  husband  may  maintain  an 
action  for  criminal  intercourse  with  her  during  the  separation, 
apon  the  principle  that  he  had  not  in  fact  wholly  parted  with  the 
comfort,  society  and  assistance  of  his  wife ;  and,  at  the  same  time, 
his  lordship  intimated  that  the  decision  of  Weedon  v.  TimbreU  was 
not  good  law  to  the  extent  there  decided.  {Chamhers  v.  Caulfidd^ 
6  Easf9  R.  245.) 

Perhaps  the  point  may  be  regarded  as  unsettled,  and  yet  the 
better  opinion  is  that,  notwithstanding  the  a^eement  of  separation, 
the  relation  of  husband  and  wife,  and  the  rights  arising  out  of  that 
relation,  must  be  considered  as  subsisting  for  alMe^  purposes; 
and,  therefore,  that  a  separation  will  not  deprive  the  husband  of 
the  legal  right  of  maintaining  his  action  for  criminal  conversation 
with  his  wife,  whatever  effect  it  may  have  upon  the  amount  of 
damages.  (  Vide  Marshall  v.  Rutton^  8  Term  R.  548.  Winter  v. 
Jlenn^  19  Mig.  O.  Z.  R.  491.  Harvey  v.  Watson^  7  Man.  <& 
Chan.  R.  644.) 

It  should  be  remarked  that  the  wife  who  lives  separate  and 
apart  from  her  husband  is  wholly  freed  and  discharged  from  all 
government  and  restraint  on  the  part  of  the  husband.  Should  he 
attempt  to  seize  her  person,  and  compel  her  to  cohabit  with  him, 
she  would  be  set  at  liberty  on  habeas  corpuSy  and  the  husband 
might  be  punished  criminally,  as  for  a  breach  of  the  peace,  or  an 
assault  and  battery.  The  contract  by  the  husband  to  permit  liis 
wife  to  live  apart  from  him  is  a  formal  renunciation  of  the  marital 
light  to  seize  her  person,  and  hence  the  remedy  which  the  law  pro- 
vides in  case  he  violate  his  engagements.    (  Vide  Rex  v.  Lester »  1 


504  LAW  OF  COVERTURE. 

Strangle  R.  478.  Rex  y.  darkson^  2  ib.  444.  Rex  v.  Meady 
1  Burr.  R.  542.  The  King  v.  Ftn^ow,  5  Term  R.  89.)  And  the 
court  will  enforce  a  legal  and  proper  covenant  in  a  separation  deed, 
although  there  may  be  other  covenants  in  the  deed  which  are  illegal 
(2  Jfoak^s  Eng.  R.  393.  And  vide  WeUesley  v.  Wellesley,  10  Sim. 
R.  256.)  So,  also,  the  English  court  of  chancery  has  reoentlj 
declared  that  a  deed  of  separation  between  husband  and  wife  may 
be  enforced  against  the  wife,  as  well  as  the  husband,  and  that  she 
is  not  allowed  to  ^^  approbate  and  reprobate,"  or,  in  other  words,  to 
accept  the  benefits  and  repudiate  the  obligations.  {WilUamg  ▼. 
BaHeyy  2  Eng.  Ex.  Casesy  731.  And  vide  Barrow  v.  Barrowy  4 
Kay  dk  Johns.  R.  409.)  But  the  court  will  not  interfere  in  an 
agreement  between  husband  and  wife,  whereby  the  wife  is  to  give 
up  part  of  her  separate  property  to  the  husband  in  consideration  of 
their  living  separate,  although  the  application  be  made  to  the  court 
by  the  wife.  {Dvrand  v.  Dura/ndy  2  Coofs  R.  207.)  And  the 
court  will  exercise  its  jurisdiction  cautiously,  in  all  these  cases,  and 
will  not  give  its  assistance  until  it  has  seen  whether,  from  the  cir- 
cumstances, there  is  or  is  not  a  probability  of  the  parties  being 
reconciled.  {Fletcher  v.  Eletcher,  2  Cox^s  R.  99.)  However,  the 
court  of  chancery  will  decree  specific  performance  of  such  an 
agreement,  although  the  same  was  made  on  a  compromise  of  indict- 
ments preferred  by  the  wife  against  the  husband  and  others,  f<Nr 
assaults  on  her.    {Elworthy  v.  Birdy  2  Sim.  <&  Stu.  R.  372.) 

§  345.  As  has  been  before  intimated,  a  settlement  of  property 
upon  a  wife  by  articles  of  separation  does  not  affect  the  right  of 
purchasers  or  creditors,  unless  it  be  made  upon  ample  pecuniary 
consideration,  or  there  be  a  covenant,  on  the  part  of  some  friend  of 
the  wife,  or  her  trustees,  to  indemnify  the  husband.  Indeed,  all 
post-nuptial  settlements  of  property,  whether  with  a  view  to  a 
separation  of  the  husband  and  wife  or  not,  are  void  as  to  creditors 
and  purchasers  in  good  faith,  unless  made  upon  adequate  considera- 
tion, and  such  a  consideration  as  would  bar  creditors  in  other  cases 
between  debtors  and  creditors.  A  reference  to  some  of  the 
authorities  will  illustrate  the  rule. 

A  marriage  settlement  made  when  the  husband  was  deeply  in 
debt,  covering  the  greater  part  of  the  grantor's  property,  on  the  eve 
of  judgment,  and  not  recorded,  was  held  absolutely  void  as  to 
creditors.    (Or^  v.  Arthur y  3  Deeeau.  R.  223.) 

A  conveyance  of  the  whole  of  his  property  by  a  husband  to 
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trufiteee,  for  the  benefit  of  the  wife  and  his  issue,  is  a  volantary 
convejance,  and  the  subsequent  sale  of  the  property  is  carried  back 
to  the  deed  of  settlement,  and  considered  as  proving  that  deed  to 
have  been  executed  with  a  fraudulent  intent  to  deceive  a  subse- 
quent creditor.    {CathcaH  v.  Sobinaony  5  Peters^  JS.  264.) 

A  voluntary  settlement  after  marriage,  in  pursuance  of  a  parol 
agreement  entered  into  before  marriage,  is  not  valid  as  to  creditors, 
and  especially  if  the  post-nuptial  agreement  does  not  recite  the 
parol  ante-nuptial  agreement.  But  a  settlement  after  marriage  in 
pursuance  of  a  valid  written  agreement  before  marriage,  is  good. 
{lieade  v.  Livingston^  3  Johns.  Ch.  R,  488.  And  vide  Satter- 
thwaite  V.  Oredey^  3  Gre&rCs  Ch.  H.  489.)  And  a  settlement  after 
marriage,  on  a  wife,  of  property  belonging  to  her  before  marriage, 
in  pursuance  of  an  ante-nuptial  parol  agreement,  is  good  as  against 
creditors.  (  Wood  v.  Savage,  Walker'a  Ch.  R.  471.)  A  post-nuptial 
settlement  by  a  husband  upon  his  wife,  is  void  as  to  creditors  then 
existing,  but  may  be  good  as  to  subsequent  creditors.  {Bank  U.  8. 
V.  Ennis,  WrighCs  \Ohio\  R.  604.  But  vide  Picqttet  v.  Swan,  4 
MasorCs  R.  443.)  When  it  is  established  that,  at  the  time  of  a 
voluntary  settlement  on  the  wife  by  the  husband,  he  was  indebted 
to  any  amount,  the  burden  of  proof  is  on  the  claimant  under  the 
settlement  to  show  the  solvency  of  the  husband  sufficient  to  establish 
that  it  was  not  covinous.  Such  a  settlement,  though  not  fraudulent 
per  se,  if  made  with  a  fraudulent  intent  as  to  any  creditor  then 
existing,  or  who  might  in  future  exist,  would  be  void.  ( Wodsten^s 
appeal,  51  Penn.  R.  452.  Vide  also  Hvdnal  v.  Wilder,  4  McCord^s 
R.  294.)  A  voluntary  settlement,  of  either  lands  or  chattels,  by  a 
person  indebted  at  the  time,  for  the  benefit  of  his  wife  and  children, 
is  void  as  against  creditors.  {Bayard  v.  Iloffma/n,  4  John^.  Ch.  R, 
450.  But  vide  Teasdale  v.  Reahome,  2  Bay*8  R.  546.)  By  the 
statute  of  frauds  of  the  State  of  New  York,  every  agreement  made 
upon  consideration  of  marriage,  unless  in  writing,  is  declared  to  be 
void  (2  R.  S.  135,  §  2.  2  Stal.  at  Large,  140) ;  and  it  has  been 
declared  by  authority,  that  a  post-nuptial  settlement  in  pursuance 
of  a  parol  agreement  upon  consideration  of  marriage,  is  invalid  as 
against  creditors.  {Read  v.  Livingston,  3  Johns.  Ch.  R.  481. 
Borst  V.  Corey,  16  Bar^.  R.  136.  S.  C.  15  N.  Y.  R.  505.  Braum 
V.  Conger,  8  HutCs  R.  625.)  But  creditors  of  the  husband  who 
became  so  subsequent  to  the  agreement  in  such  a  case,  cannot 
impeach  a  settlement  made  in  pursuance  thereof.    And  when  the 
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wife  agreed  orally,  not  only  to  marry  the  hnfiband,  but  to  pay  his 
then  exiBting  debts,  in  consideration  of  which  the  husband  agreed 
to  settle  upon  his  proposed  wife  certain  lands  of  which  he  was 
owner,  and  the  wife  fully  performed  the  agreement  on  her  part,  a 
subsequent  conveyance  of  such  lands  in  pursuance  of  such  agree- 
ment was  upheld,  as  against  the  husband's  creditors.  {Dygert  v. 
Remerschnider^  32  N.  Y,  H.  629.  And  vide  Hblden  v.  Bwmr 
ham^  63  ib.  74.  Lormore  v.  Cam^pbeU^  60  Barb.  62.  Wright  v. 
Wright,  69  ib.  505.  S.  C.  54  N.  T.  R.  43T.)  And  in  the  State  of 
California,  it  has  been  held,  that  an  ante-nuptial  verbal  contract, 
which  has  been  performed  by  both  parties,  cannot  be  assailed  by  the 
parties  after  marriage,  or  by  third  parties,  on  the  ground  that  such 
contract  was  not  in  writing.    {Hv^sey  v.  CasUe,  41  Cal.  R.  239.) 

§  346.  But  all  the  authorities  agree  that  a  post-nuptial  agreement 
between  husband  and  wife,  by  which  property  is  set  apart  for  the 
wife,  though  void  at  law,  will  be  sustained  in  equity,  unless  the  rights 
of  creditors  interfere.  {Wood  y.  Warden,  20  Ohio  R.  518.  Oar- 
Uck  V.  Strong,  3  Paiges  R.  440.)  And  a  fair  post-nuptial 
agreement  by  which  the  conveyance  of  land  is  provided  for,  will 
be  enforced  and  a  conveyance  decreed  after  the  death  of  the  hus- 
band.    {Thomas  v.  Brown,  10  Ohio  St.  R.  247.) 

A  post-nuptial  agreement  between  husband  and  wife,  by  which 
the  husband  settled  upon  his  wife  the  land  and  personal  property 
which  had  come  to  the  wife  by  descent,  the  personalty  being  about 
equivalent  to  her  equity,  was  sustained  as  to  that,  but  declared 
void  as  to  his  tenancy  by  the  curtesy  initiate,  at  the  suit  of  his 
creditors.  (  Wiclces  v.  Clarice,  8  Paiges  R.  161.)  The  wife's 
equity  in  a  legacy  is  a  sufficient  consideration  for  a  post-nuptial 
agreement  of  the  husband  that  a  part  of  it,  when  collected,  shall 
be  appropriated  for  the  sole  benefit  of  herself  and  her  children. 
{Partridge  v.  Hamene,  10  Paige^e  R.  618.) 

In  a  contract  between  the  wife,  by  the  obligee  as  her  trustee,  and 
the  husband's  personal  representative,  a  bond  given  by  the  husband, 
after  marriage,  to  secure  to  her  the  amount  of  a  legacy  bequeathed 
to  her  by  her  father's  will,  was  held  valid.  {Northrvp  v.  Bamum^ 
15  Wend.  R.  167.)  And  it  may  be  affirmed,  that,  a  postnuptial 
agreement  between  husband  and  wife,  though  it  may  be  void  at 
law,  if  made  upon  consideration,  will  be  sustained  and  enforced  in 
equity  to  the  extent  of  the  actual  consideration  thereof.  (Shepard 
V.  Shepard,  7  Johns.  Ch.  R.  57.    Poster  v.  Poster,  5  Htm^s  R. 
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667.  Doty  v.  Baker,  11  ib,  222,  226.)  Ab  a  rule,  it  is  presumed 
that  the  party  who  supplies  the  money  to  make  a  purchase  intends 
it  for  his  own  benefit,  although  the  conveyance  may  be  taken  in  the 
name  of  another;  but  this  presumption  does  not  apply  in  cases 
when  the  money  is  supplied  by  the  husband,  and  the  conveyance 
taken  to  the  wife.  In  these  cases,  the  presumption  is  that  the  pur- 
chase is  intended  as  an  advancement  to  the  wife,  and  evidence  to 
the  contrary  would  be  requisite  to  counteract  it.  {Ja>ckson  v.  Mate- 
dorf^  11  Johns.  R.  91.  Guthrie  v.  Gardner^  19  Wevid.  R.  414. 
Waum  V.  Divvne,  20  Barb.  R.  9.  Rider  v.  Kidder,  10  Ve%,  R. 
360,  367.  And  vide  Jencka  v.  Alexwader,  11  Paige^s  R.  619. 
Stevens  v.  Stevens,  70  Maine  R.  92.  Spring  v.  HigTit,  22  ib.  408. 
WhiUen  v.  WhiUm,  4  Cush.  R.  191,  197.) 

§  347.  As  has  been  before  remarked,  the  doctrine  is  well  settled 
that  post-nuptial  settlements  for  the  benefit  of  a  wife,  if  fair  and 
reasonable,  are  perfectly  valid,  and  the  courts  of  this  country  as 
well  as  of  England,  now  universally  lend  their  assistance  in  carrying 
out  the  humane  provisions  of  such  articles  for  the  support  and 
maintenance  of  the  wife ;  and  tUis,  with  or  without  the  interven- 
tion of  a  trustee.  And  it  is  not  necessary,  in  order  to  create  a  trust 
for  the  separate  use  of  a  married  woman,  that  any  particular  tech- 
nical form  of  words  should  be  used.  It  is  sufficient  that  the  intent 
to  give  the  property  to  the  wife  for  her  benefit,  exclusive  of  the 
husband,  clearly  appears.  {StuaH  v.  Kissam,  2  Barh.  R.  493, 496.) 
The  decree  in  the  last  case  cited,  was  modified  by  the  general  term 
upon  appeal,  but  the  foregoing  proposition  remained  unquestioned. 
(JStuart  V.  Kissam,  11  Barb.  R.  271.  And  vide  UAmourea'iix 
V.  Va/n  Rensselaer^  1  Barb.  Ch.  R.  34.)  A  married  woman  may 
be  the  beneficiary  in  a  trust  the  same  as  an  unmarried  female,  but 
like  other  beneficiaries,  her  powers  may  be  qualified  by  statute ;  and 
under  the  provisions  of  the  statute  of  New  York  respecting  uses  and 
trusts,  a  wife  cannot  dispose  of  her  interest  in  a  trust  estate,  nor  dis- 
pose of  the  rents  and  profits  thereof.  {Noyes  v.  Blakeman,  2  Sandf. 
R.  531.  S.  C.  6  N.  Y.  R.  56.)  And  a  conveyance  by  a  husband  of 
his  interest  in  his  wife's  property,  for  her  separate  use  is  valid,  both  as 
against  the  husband  and  his  creditors.  {Donnelh^s  Estate,  2  Phila. 
R.  51.)  But  a  separate  use  in  the  wife  can  only  be  created  by  an 
instrument  in  writing,  and  upon  her  discovertnre,  the  same  is  at  an 
end.  {Frith  v.  Caldwell,  31  Perm.  R.  228.  Earrii  Estate,  3 
Phila.  R.  326.     Harrison  v.  Brolmky,  3  Am.  Law.  Reg.  439.) 
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§348.  The  tenns  ^^separate  estate"  and  ^^separate  ufie"  are 
very  often  need  in  connection  with  the  rights  of  a  feme-covert  as 
synonjmons,  but  there  is  a  great  difference  in  their  real  significa- 
tion. The  expression  '^  separate  estate "  means  property  given  or 
settled  to  the  separate  nse  of  a  married  woman,  or  as  it  is  defined 
in  one  case,  it  means  an  equitable  estate  held  by  some  one  in 
trust  for  a  married  woman.  {TodWe  appeal^  24  Penn.  JS.  429.) 
Or,  according  to  Judge  Bouvier,  bj  the  term  separate  estate  is 
meant  that  property  which  belongs  to  a  married  woman,  and  over 
which  her  husband  has  no  right  in  equity.  (4  £ouv.  Inst.  272.) 
The  estate  may  consist  of  lands  or  personal  chattels. 

According  to  Lord  Bacon,  ^^  a  vse  is  an  owner's  life  in  trust." 
(3  BaoorCs  Works^  298.)  As  the  word  uses  was  employed  in  the 
ftoman  civil  law,  it  meant  a  right  to  take  so  much  of  the  fruit  or 
profit  of  a  thing  as  was  needed  for  sustenance ;  and  by  the  common 
law  a  use  is  the  right  in  equity  to  have  the  profit  or  benefit  of 
lands  or  tenements ;  or  it  means  a  confidence  reposed  in  one  who 
has  the  property  in  possession,  or  in  whom  is  the  legal  title,  that  he 
will  hold  it  for  the  use  or  benefit  of  another,  who  is  called  the 
eeetui  qui  use.  It  will  be  seen,  therefore,  that  the  two  terms 
^^ separate  estate,"  and  "separate  use,"  although  often  spoken  of 
together,  and  in  many  respects  similar  in  their  meaning,  are  differ- 
ent in  important  particulars.  The  first  term  is  invariably  applied 
to  property  or  interests  of  a  married  woman,  while  the  latter  may 
be  applied  either  to  certain  equitable  rights  or  interests  of  a  feme- 
covert^  or  others. 


CHAPTER  XXV. 

AOQUISmONS  OF  THE  WIFB  DUBINO  OOVEBTUBB  —  TRANSACnONS 
BETWEEN  HUSBAND  AND  WIFE  —  SEAL  ESTATE  CONVEYED  TO  HUS- 
BAND AND  WIFF,  HOW  HELD  —  WIFE^S  BEAL  PBOPEBTT,  HOW 
TBANSFERBED. 

§  349.  The  effect  of  the  separate  use  or  trust  is  to  enable  a  mar- 
ried woman,  in  direct  contravention  of  the  principles  of  law,  to 
acquire  property  independently  of  her  husband,  and  to  enter  into 
contracts  and  incur  liabilities  in  reference  to  such  property,  and  dis- 
pose of  it  as  a  ferns-sole^  notwithstanding  her  coverture  and  disa- 
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bility  at  law.  But  independently  of  the  acquirement  by  the  wife 
of  separate  property  by  the  means  of  the  separate  trust  before  con- 
sidered, there  are  ways  by  which  she  may  obtain  property  apart 
from  her  husband,  and  hold  it  entirely  free  from  his  interference. 
For  example,  she  may  acquire  property  by  carrying  on  trade  on  her 
own  separate  account  apart  from  her  husband.  She  may  do  this 
under  a  particular  custom  of  the  city  of  London,  in  which  case  it 
must  be  done  strictly  with  the  terms  of  the  custom.  The  trade 
must  be  carried  on  within  the  city,  and  on  the  wife's  sole  account ; 
for  if  by  any  means  it  can  be  proved  that  the  husband  had  any 
concern  in  the  trade,  the  case  will  not  be  protected  by  the  custom. 
But  the  intermeddling  of  the  husband  is  expressly  provided  against 
by  the  husband.  He  may,  however,  determine  his  wife's  trading 
in  future ;  but  he  cannot  do  so  in  retrospect,  neither  can  he  do  any 
act  to  injure  her  creditors,  who  are  entitled  to  be  satisfied  out  of 
her  property  in  trade.  But  after  these  demands  are  satisfied,  it 
seems  he  may  by  kw  possess  himself  of  the  surplus  of  her  prop- 
erty ;  for  the  custom  does  not  extend  to  this  point,  it  regarding 
only  trade  and  commerce.  {Lame  v.  Phillips^  3  Burr,  R,  1872.) 
This  local  custom,  however,  is  of  little  general  importance,  although 
the  same  custom  may  prevail  elsewheie  than  in  London 

§  350.  But  the  ability  of  the  wife  to  carry  on  business  on  her  own 
individual  account,  may  arise  in  consequence  of  express  agreement 
between  her  and  her  husband  before  marriage,  or  from  his  subse- 
quent permission.  Upon  the  abstract  question  of  the  legal  power 
of  the  wife  to  carry  on  trade  upon  her  separate  account  during 
marriage,  Lord  Mansfield  has  observed,  "that  whether  by  any 
means  a  man  might  before  marriage  put  his  intended  wife  in  a 
situation  to  carry  on  a  separate  trade,  there  was  no  authority  that 
he  might  not  do  so."  {Jarmam,  v.  WaUoton^  3  Term  JS.  620.) 
And  when  the  agreement  that  the  wife  may  do  business  on  her  own 
account  during  coverture,  is  made  by  the  husband  before  marriage, 
the  transaction  will  be  obligatory,  not  only  upon  the  husband,  but 
upon  his  creditors.  But  if  the  agreement  be  made  during  cover- 
ture, it  will  only  bind  the  husband,  while,  like  all  other  post-nuptial 
agreements,  it  will  be  invalid  as  to  the  creditors  of  the  husband ; 
that  is  to  say,  this  is  the  rule,  when  there  is  no  statutory  provision 
upon  the  subject.  And  when  it  is  claimed  that  the  avails  of  the 
wife's  business  belong  to  the  wife,  independent  of  the  husband, 
while  the  parties  are  living  together,  actual  proof  must  be  made  to 
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establish  the  chum.  (  VicU  Kastd  t.  Becker,  35  Haw.  Pr.  S.  373 
Burse  v.  Harpery  14  Bun's  R.  280.  MegroA  y.  RoberUtm,  1 
Desewu.  R.  445.)  So  it  is  well  settled,  that  a  husband  maj  allow 
a  wife  to  take  her  own  earnings,  and  appropriate  them  to  her  sepa- 
rate use.  {Quinderfs  Admr.  t.  PergeavXj  3  GreerCe  R.  472. 
Bdtshaw  T.  Chamberlain,  7  B.  Man.  R.  443.  Ptnlcgtoti  t. 
McLemore,  31  ^2a.  R.  308.)  And  if,  without  any  ante-nnptial 
agreement,  a  husband  permits  his  wife,  after  marriage^  to  carry  on 
business  in  her  own  name,  and  on  her  sole  and  separate  account, 
all  that  she  earns  in  trade  and  property  purchased  with  the  pro- 
ceeds of  such  earnings,  will  be  deemed  her  sole  and  separate 
property.  {OgiUby  v.  Ball,  30  Oa,  R.  386.)  So,  also,  when, 
under  the  conmion  law  the  rents  and  profits  of  the  wife's  real  estate 
go  to  the  husband  as  his  own,  he  can  relinquish  them  to  her,  in 
which  case  they  will  vest  in  her,  free  from  any  control  by  him. 
{Bayt  V.  Pa/rTcH,  39  Conn.  R.  357.  And  vide  Butchinean  v. 
MUchellj  39  Tex.  R.  487.)  And  in  all  cases,  the  increase  of  the 
wife's  property,  though  cared  for  by  the  husband,  belongs  to  the 
wife,  not  only  as  against  the  husband,  but  against  his  creditors. 
{RusseU  V.  Long,  32  Iowa  R,  250.  W^>8ter  v.  BUdreth,  33  Vt  R. 
467.     Ba/nsan  v.  MiUeU,  55  Maine  R.  184.) 

§  351.  If  the  husband  deserts  his  wife,  and  refuses  to  perform  his 
marital  obligations  and  duties,  the  acquisitions  of  property  by  the 
wife,  during  such  desertion,  are  her  own,  and  of  course  she  may 
dispose  of  them  as  she  pleases.  {Stenett  ▼.  Wynn,  17  Serg.  <k 
Rawl^e  R.  130.  Lawrence  v.  Spear,  17  Gal,  R.  421.  Beadum 
y.  Pratt,  1  Ohio  St  R.  403.)  And  in  these  cases  the  doctrine  is 
recognized  that  the  wife  in  such  circumstances  may  sue  and  be  sued 
as  A  feme-sole.    ( Vide  also  CecU  v.  Jttxan,  1  Atk.  R,  278.) 

In  Pennsylvania,  it  has  been  held  that  a  married  woman  left  by 
her  husband  to  obtain  her  own  living,  may  claim  compensation  for 
her  labor,  and  though  she  cannot  sue  in  her  own  name  at  law,  yet 
her  marriage  would  make  no  objection  in  a  court  of  equity. 
{Spier's  ofppeal,  26  Pmn.  R.  233.) 

And  in  the  State  of  Ohio,  it  has  been  decided  that  a  wife  aban 
doned  in  a  foreign  country,  and  who  comes  to  this  country  to  reside 
after  such  abandonment,  is  competent  to  contract  for  necessaries 
and  acquire  property  by  her  own  labor,  and  bring  suits,  and  be 
sued,  in  the  same  manner  as  though  she  was  a  feme-sde.  (  Wagg 
V.  Gibbons,  5  Ohio  St.  R.  680.) 
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When  the  husband,  by  his  cruelty,  drove  his  wife  from  his  house 
without  providing  any  means  for  her  support,  and  she  came  to  the 
State  of  Massachusetts  and  maintained  herself  there  for  more  than 
twenty  years  as  a  single  woman,  and  it  appeared  that  the  husband 
had  always  been  a  citizen  and  resident  of  another  state,  and  had, 
since  the  expulsion  of  his  wife,  married  and  cohabited  with  another 
woman,  it  was  held  that  she  was  entitled  to  do  business,  and  sue 
and  be  sued  as  a  feme-sole.  {Abbot  v.  Bagley^  6  Pick.  R.  89.) 
And  the  same  rule  was  adopted  by  the  same  court  in  a  case  where 
tlie  wife  was  deserted  in  a  foreign  country,  after  which  she  main- 
tained herself  as  a  feme-sole^  and  for  five  years  had  lived  in  that 
commonwealth,  although  the  husband  had  never  been  in  the  United 
States.  {Oregory  v.  Pavly  15  Mass.  R.  31,  34,  35.)  But,  in  all 
cases,  the  desertion  must  be  complete  and  absolute  and  continued 
with  the  intent  of  the  husband  to  renounce  de  facto  the  marital 
relation.  {Gregory  v.  Peirce^  4  Met.  R.  478.)  Still,  if  husband 
and  wife  live  apart  by  voluntary  separation,  the  wife  is  entitled  to 
all  acquisitions  of  property  which  may  arise  from  her  personal 
services,  and  it  has  been  held  that  in  such  a  case  she  may  sue  and 
be  sued  as  a  feme-sole  /  but  the  better  doctrine  is,  that,  independent 
of  statutory  provision,  a  feme-covert  cannot  sue  or  be  sued  alone, 
while  living  apart  from  her  husband  under  a  deed  of  separation. 
(  Vide  Hyde  v.  Price,  3  Ves.  R.  443.  Beard  v.  Webby  2  Bos.  cfe 
Pvl.  R.  105.  WardeU  v.  Oooch,  7  Easfs  R.  582.  St.  John  v. 
St  John,  11  Ves,  R.  629.     Baker  v.  Barney ,  8  Jolms.  R.  72.) 

§  352.  In  the  State  of  Maine,  the  general  rule  has  been  declared 
to  be,  that  a  fem,e-covert  cannot  bind  herself  by  contract,  or  be  the 
subject  of  a  suit,  while  cohabiting  with  her  husband.  But  it  has 
been  held,  that  if  there  has  been  a  desertion  by  the  husband,  in  the 
ordinary  meaning  of  the  term,  and  their  separation  has  been  long 
continued,  and  is  so  complete  that  he  must  be  regarded  as  having 
renounced  all  his  marital  rights  and  relations,  such  a  case  would  be 
an  exception  to  the  rule,  and  she  would  be  treated  as  ^feme^ole; 
and  that  evidence  that  the  separation  was  by  the  mutual  consent  of 
the  parties,  and  that  provision  for  a  separate  maintenance  of  the 
wife  was  mad6l>y  the  husband,  tends  to  prove  such  a  renunciation, 
but  does  not  render  the  conclusion  inevitable  that  the  husband 
has  renounced  all  his  marital  rights.  {Ayer  v.  Warren^  47  Maine 
R.  217.) 

§  353.  In  the  State  of  New  York,  it  has  been  held  that  previous 
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in  1860  the  common  law  controlled  the  relation  and  rights  of  hus- 
band and  wife  in  respect  to  the  services  of  the  latter,  and  that  an 
agreement  made  prior  to  that  date,  between  a  married  woman,  with 
the  knowledge  and  consent  of  her  husband,  and  a  third  pemon,  for 
personal  services  to  be  rendered  by  the  wife,  who  agreed  that  she 
should  be  paid  what  her  services  were  worth,  gave  to  the  wife  no 
title  to  her  earnings  in  her  own  right ;  and  that  in  law  snch  earn- 
ings belonged  absolutely  to  the  husband,  and  the  promise  to  pay 
her  was,  in  law,  a  promise  to  pay  the  husband.  The  court  declared 
that  the  assent  of  the  husband  was,  in  law,  nothing  more  than  that 
his  wife  might  labor  on  his  account  and  receive  the  money  for  him 
as  his  agent.  ( Woodheck  v.  Ha/oens^  42  BcM!*h  R,  66,  69.)  And 
in  the  State  of  Massachusetts,  it  has  been  held,  that  an  ante-unptial 
agreement  that  the  wife  shall  have  her  own  earnings  to  her  separate 
use,  is  void  as  to  the  creditor  of  the  husband.  {Keith  v.  WoorrJ>eUy  8 
Pick.  R.  215.)  But  this  is  contrary  to  some  other  authorities,  wherein 
it  has  been  held,  as  wc  have  seen,  that  a  wife  may  become  a  sole  trader 
by  permission  of  her  husband,  and  thus  become  entitled  to  her  own 
eai'nings  as  her  separate  estate.  {Magrath  v.  Robertson,  1  Dessau. 
R.  445.  Jarman  v.  Walloton,  3  Term  R.  620.  Gere  v.  Surwrner- 
sally  5  Mon.  R.  512.    Bashaw  v.  Chamberlain^  7  B.  Mon.  R.  443.) 

§  354.  The  power  of  a  married  woman  to  carry  on  business  on 
her  own  account,  and  to  sue  and  be  sued,  is  regulated .  in  several  of 
the  states  by  statute,  which  will  be  particularly  noted  hereafter. 

Of  course,  where  the  marriage  is  dissolved  by  an  absolute  divorce, 
the  wife  may  then  do  business  and  receive  all  the  fruits  of  her 
business  and  personal  earnings,  the  same  as  though  she  was  never 
married ;  although  upon  this  matter  we  have  no  very  distinct  light 
from  the  English  common  law.  The  approved  doctrine,  however, 
is  that  a  divorce  from  the  bond  of  matrimony  places  both  parties, 
the  innocent  and  the  guilty,  so  far  as  this  question  is  concerned,  in 
the  condition  of  single  persons.  Certain  disabilities  may  still  attach 
to  the  offending  party,  but  so  far  as  the  acquisition  of  property  is 
concerned,  the  condition  of  the  parties  is  the  same  to  all  intents  and 
purposes  as  though  they  had  never  been  married. 

Whether  the  wife,  after  a  divorce  from  bed  and  board,  may  do 
business,  and  sue  and  be  sued  in  all  respects  as  a  feme^ole,  is  a 
question  of  more  doubt ;  and  yet  the  better  opinion  is  that  she  may. 
The  supreme  judicial  court  of  Massachusetts,  has  held,  in  so  many 
words,  that  a  wife  divorced  from  bed  and  board  may  sue  and  >)e 
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eiied,  as  a  fem&^ole^  for  property  acquired  or  debts  contracted  sub- 
sequently to  her  divorce,  and  it  was  declared,  that  the  law  of  the 
commonwealth  recognized  her  right  to  acquire  and  hold  property, 
to  take  her  own  earnings  to  her  own  use  for  her  maintenance  and 
support.  {Pierce  v.  Bumham^  4  Met,  li,  303,  305.  Dean  v. 
Richmond^  5  Pick.  li.  461.  Vide  Page  v.  Estes^  19  ib,  269.)  And 
the  same  doctrine  has  been  favored  in  other  states.  ( Vide  Lefevre 
V.  Murdoch^  1  Wrighfa  R.  205.  Benadum  v.  Pratty  1  Ohio  St. 
H.  403.  Taylor  v.  Sirnpson,  5  «/.  J.  Marsh.  R.  689.  Prather  v. 
Clarke^  1  Tread.  R.  453.)  This  is  certainly  very  reasonable,  and 
there  would  seem  to  be  no  real  grounds  against  the  doctrine ;  and 
yet  there  are  authorities  apparently  opposed  to  it.  (  Vide  Burr  v. 
Burr,  10  Paiges  R.  166.  8.  C.  7  UiWsR.  207.  Clark  v.  Clark, 
6  Watte  <&  Serg.  R.  85.  Barler  v.  Barler,  1  Chmd,  R.  280 ) 
But  divorces  a  mensa  et  thoro  are  regulated  by  statute,  and  the 
question  under  consideration  depends  much  upon  statutory  pro- 
visions, although,  as  a  general  rule,  the  law  recognizes  the  right  of 
a  wife  thus  divorced  to  make  contracts  and  acquire  property  and 
take  the  proceeds  of  her  own  industry  to  her  own  use.  And  in 
some  cases  of  separation  from  bed  and  board,  the  wife  is  restored 
to  her  the  property  which  she  brought  to  her  husband  upon  mar- 
riage. {Vide  Hunt  v.  Thompson,  61  Mo.  R.  148.  StiUey  v. 
Orubb,  1  Dd.  Ch.  R.  406.  Pij>er  v.  May,  61  Ind.  R.  283, 
Wait  V.  Wait,  4  ]!f.  H.  R.  95,  100.) 

§  355.  It  may  be  remarked  that  the  capacity  of  a  feme-covert  to 
contract,  and  her  liability  for  her  debts,  being  exceptional  cases,  a 
plaintiff  who  seeks  to  charge  her  by  a  judgment  must  bring  his 
case  within  some  of  the  exceptions  stated.  {Mahen  v.  Oorrrdey,  24 
Penn.  R.  80.)  And  by  the  practice  in  some  cases,  it  has  been  held, 
that  unless  the  declaration  or  complaint  contains  the  necessary  aver- 
ments for  that  purpose,  the  plea  of  coverture  will  be  a  good  defense 
for  the  wife.  {Murry  v.  Keyes,  35  Penn.  R.  484.)  And  the  pre- 
sumption is,  when  the  husband  and  wife  cohabit,  that  the  labor  or 
business  of  the  wife  is  on  the  account  of  the  husband.  And  if  the 
husband  have  anything  to  do  with  the  business,  strong  proof  will 
be  required,  as  against  the  creditors  of  the  husband,  that  the  subject 
of  the  business  was  the  separate  property  of  the  wife.  {Homeff^er 
V.  Duress,  13  Wis.  R.  603.     Curtis  v.  Engd,  2  Sand.  Ch.  R.  287.) 

§  356.  When  the  husband  permits  the  wife  to  have  and  make 
profit  of  certain  articles  of  his  property,  either  for  her  own  use,  or 
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jx  consideration  of  her  supplying  the  family  with  particular  kinds 
of  necessaries,  or  when  he  makes  to  her  a  yearfy  allowance  for  the 
keeping  of  his  house,  the  profits  in  the  first  case^  and  the  sayings 
in  the  other,  have  in  equity  been  considered  as  the  wife's  own 
separate  estate,  although  it  is  admitted  that  at  law,  upon  the  prin- 
ciple that  all  the  personal  property  which  a  married  woman  acquires 
is  that  of  her  husband,  they  belong  to  him.  This  doctrine  has  been 
recognized  in  several  oases  in  England,  especially  where  there  was 
BO  creditor  of  the  husband  to  contend  with.  (  Vide  Slanning  t. 
StyUy  3  P.  Wms.  R.  387.  Calmady  v.  Galmady^  11  Yin.  Ahr. 
181.  Mangey  v.  Hungerford^  2  Eq.  Ca.  Ahr.  156,  in  margin,) 
The  same  doctrine  has  been  recognized  to  the  fullest  extent  by  the 
courts  of  North  Carolina.  {Kee  v.  VcuaaTy  2  IreddP^  £q.  R.  553.) 
But  the  authorities  are  not  entirely  harmonious  upon  the  subject, 
and  in  a  leading  case  in  the  English  court  of  chancery,  the  Lord 
£eeper  held,  that  any  saving  by  the  wife  out  of  &  yearly  allowance 
by  her  husband  for  her  expenses  during  cohabitation,  would  belong 
to  the  husband.    {TyrreWs  cas&yl  Freem.  R.  804.) 

§  357.  Upon  the  principle  of  union  of  husband  and  wife  so  as  to 
be  but  one  person,  the  husband  cannot  by  any  common  law  con- 
veyance give  or  grant  any  estate  to  the  wife,  eitlier  in  possession, 
reversion  or  remainder;  and  the  same  disalnlity  at  common  law 
prevails  in  regard  to  the  wife.  But  there  are  transactions  between 
husband  and  wife  which,  though  void  at  law,  are  good  in  equity, 
and  will  be  supported  when  they  are  iona  fii^  and  not  intended 
as  covers  for  fraud,  nor  are  such  unreasonable  acts  as  to  prevent 
the  interference  of  the  court. 

It  has  been  held  that  the  wife  may  take  from  the  huaband  by  a 
purchase  made  by  him  in  her  name,  or  in  their  joint  names,  which 
wiU  be  presumed  to  have  been  intended  as  a  gift  and  advancement 
to  her,  unless  evidence  of  a  difierent  intention  be  adduced.  {Eing- 
dom  V.  Bridges^  2  Vem.  R.  67.  OlaUter  v.  ScMae^^  8  Yea.  R.  99.) 
And  in  a  ease  where  the  husband  purchased  stock  in  the  name  of 
himself  and  wife,  Lord  Elden  said  that,  jprima  faciei  it  was  a  gift 
to  her  in  the  event  of  her  surviving,  unless  evidence  of  contem- 
poraneous acts  showing  a  contrary  intention  was  produced.  {Coatee 
V.  Stevene^  1  You.  <&•  Col.  Ex.  R.  66.)  A  transfer  by  the  husband 
of  stock  already  purchased,  into  his  wife's  name,  or  into  their  joint 
names,  would  a  fortiori  be  presumed  to  be  a  gift  to  her;  a  transfer 
'being  stronger  evidence  of  an  intention  to  give  than  a  purchase  in 
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the  namo  of  another.  {George  v.  Bank  of  En>gl(mdy  7  PHo^a  B. 
64f6.  Bider  ▼.  EiddeTy  10  Ves.  B.  360.  Dummer  v.  FitchcTy  5 
Sim.  R  25.  Low  v.  Garier,  1  Bea/o,  B.  426.)  Bot  it  has  been 
said  that  gifts  from  husband  to  wife  muftt  be  rea^nable^  or  thej 
will  not  be  suBtained*  Tbng  in  a  case  where  th^  husbandy  by  a 
deed-poll,  gave  and  granted  to  his  wifd  all  the  prop&rtj  which  h^ 
then  had  or  might  afterward  have^  Lord  Hardwicke  aaid  that  such 
a  grant  or  gift  conld  not  take  effect,  because  the  law  Would  not 
permit  a  man  to  make  a  grant  or  conveyance  to  his  wife  daring  his 
li&y  and  that  the  court  would  not  allow  the  wife  to  have  the  whole 
of  her  husband's  estate  while  he  lived,  for  that  was  not  in  the 
nature  of  a  provision^  which  wad  all  that  she  was  entitled  to. 
{Beard  v.  Beard^  S  Atk.  B.  72.)  And  yet  there  must  be  satisr 
fiEM^ory  evidence  that  the  husband  has  divested  hinmelf  of  the 
property,  and  agreed  to  bold  it  as  trustee  for  his  irife*  (  Walter  r. 
Bodge,  2  SwanetB A07*  McZeanY.Zangl(md^&  Visa.  B.  79.)  Or 
as  was  said  by  the  master  of  the  rolls  in  the  case  of  MeZean  r. 
Xaaigkmdy  involving  the  validity  of  a  gift  from  the  husband  to  his 
wife,  there  must  be  nothing  less  than  a  dear,  irrevocable  gift^ 
either  to  some  person  as  a  trustee^  or  by  some  clear  and  distinct 
act  of  the  husband,  by  which  he  divested  hhnself  of  his  property, 
and  engaged  to  hold  it  as  a  trustee  for  the  separate  use  of  bis 
wife.  When  the  gifts  are  not  from  the  husband  but  from  strangers 
either  before  or  aftier  marriage,  the  wife  is  entitled  to  them  in  her 
own  right,  and  the  husband  will  be  regarded  aa  the  trustee  of  the 
wife  for  her  separate  gift,  where  she  receives  it  after  the  marriage 
in  case  no  other  trustee  is  appointed.  {Graham  v.  Londonderry,  3 
Atk.  B.  393.  BUey  v.  BUey^  25  Cwin.  B.  154.)  These  cases  are 
clear  of  many  of  the  questions  which  arise  where  the  gift  is  direct 
from  the  husband. 

§  35S.  The  American  authorities  are  quite  uniform  to  the  effect 
that  although  gifts  directly  from  husband  to  wife,  or  from  wife  to 
husband,  are  not  good  at  law,  yet  in  equity  they  may  be  supported^ 
when  they  are  not  prejudicial  to  creditors,  even  without  the  inter* 
vention  of  trustees.  A  brief  reference  to  the  spirit  of  some  of  the 
cases  will  be  all  that  is  necessary  to  understand  the  rule  as  it  is 
recognized  by  the  courts  of  this  country. 

When  there  was  an  antenuptial  agreement,  by  which  the  wife 
released  all  her  dower  to  arise  under  the  marriage,  on  the  agree* 
ment  of  the  husband  that  she  should  be  endowed  of  all  laud 
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acquired  by  them  during  the  marriage^  and  after  marriage  the  lias- 
band  gave  his  wife  a  deed  of  certain  lands,  parcel  of  his  estate,  for 
the  purpose  of  making  a  suitable  provision  for  her  when  he  should 
leave  her  a  widow,  to  be  held  by  her  during  her  widowhood,  the 
late  court  of  chancery  of  New  York  held  that  equity  would  lend 
its  aid  to  enforce  the  provisions  of  the  deed,  and  the  conveyance 
was  declared  operative.  {Shepherd  v.  Shepherd^  7  JohTis,  Ch.  R. 
57.)  When  the  husband  who  was  about  to  sell  his  estate,  agreed 
with  his  wife,  and  with  the  knowledge  of  the  purchaser,  that  if  she 
would  join  in  a  deed  of  the  premises  so  as  to  release  her  dower, 
she  should  receive  a  certain  portion  of  the  purchase-money  as  her 
separate  property,  free  from  the  control  of  the  husband ;  and  the 
purchaser  gave  a  note  to  the  wife  for  her  share  of  the  purchase- 
money  ;  and  the  agent  for  the  wife,  in  whose  hands  the  note  had 
been  placed  for  her  use,  loaned  a  part  of  the  money  received  on  the 
note,  and  took  a  bond  and  mortgage  directly  to  the  wife ;  and  the 
husband  afterward  assigned  the  mortgage  to  the  original  purchaser 
of  the  estate  without  the  assent  of  the  wife  or  her  agent ;  it  was 
held  by  the  late  court  of  chancery  of  the  State  of  New  York,  that 
in  equity  the  bond  and  mortgage  belonged  to  the  wife,  and  that 
she  was  entitled  to  the  money  due  thereon,  for  her  separate  use. 
{Garlich  v.  Strong^  3  Paige^e  Ch.  R.  440.)  When  a  husband  caused 
to  be  purchased  certain  articles  of  silver  plate  of  considerable  value, 
Intended  as  a  present  for  his  wife  as  expressed  by  him  at  the  time, 
and  after  the  purchase  he  received  the  articles,  and  with  his  own 
hand  gave  and  delivered  the  same  to  his  wife,  as  her  own  separate 
property,  and  always  after  spoke  of  the  same  as  her  separate  prop* 
erty  until  his  death,  the  late  court  of  chancery  of  New  York  held 
that  the  gift  was  perfect  in  equity  and  should  be  protected  ;  declar- 
ing, however,  that  to  make  a  gift  inter  vivoSj  valid  from  husband 
to  wife,  there  must  be  a  divesting  of  the  title,  and  the  act  of  giving 
must  be  clearly  proved,  and  be  irrevocable.  {IfeufviUe  v.  Thorn- 
eon^  3  Edw.  Ch.  R.  92.  And  vide  Walter  v.  Hodge^  2  Swanet.  R. 
97.  S.  C.  1  Wile.  Ch  R.  445.)  So  also,  the  supreme  court  of  Con- 
necticut lias  recently  dedared,  that  a  husband  may  make  a  valid 
gift  of  property  to  his  wife,  if  it  is  bona  fide^  and  not  prejudicial 
to  existing  creditors.  The  alleged  gift  in  tlie  case  was  that  of  a 
horse,  which  the  husband  purchased,  intending  to  make  an  imme- 
diate gift  of  it  to  his  wife,  who  was  with  him  at  the  time  of  the 
purchase,  and  he  declared  that  he  bought  it  for  her,  and  that  it  was 
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hers,  althongli  he  took  it  into  his  posseesion,  and  kept  it  in  his 
stable.  The  court  held,  that  this  was  a  sufScient  delivery  to  make 
the  gift  a  valid  one,  as  the  only  possession  the  husband  ever  had  of 
the  horse,  was  that  taken  by  him  in  his  wife's  behalf.  (  Wheeler  v. 
WhedeTj  43  Conn.  JS.  503.)  And  the  supreme  court  of  Michigan 
has  recently  very  pertinently  declared,  that  open  and  visible  change 
of  possession  can  hardly  be  required  to  establish  the  fact  of  a  gift 
from  a  husband  to  a  wife  when  they  are  living  together.  {Dame 
v.  Zimmenncm^  40  Mich.  R.  24.  And  vide  Twmer  v.  Brovm^  6 
Hurde  R.  331.)  But  in  Pennsylvania,  the  strict  rule  has  been  laid 
down,  that  when  the  wife  claims  &  gift  from  her  husband,  she  must 
sustain  it  by  proof  that  does  not  admit  of  a  reasonable  doubt. 
{Gamber  v.  Gamher^  18  Penn.  R.  363,  366.)  It  may  be  affirmed, 
however,  that  title  by  gift  passes  to  a  wife,  if  she  accepts  the  sub- 
ject of  it,  and  exercises  control  over  it  as  is  usual  for  the  owner  of 
property  to  exercise,  the  same  as  in  case  of  a  gift  from  parent  to 
child.  (  Vide  Damley  v.  Rector^  10  Ark.  R.  211.  Ivey  v.  Owena^ 
28  AU.  R.  641.  Eady  v.  Dye,  14  ib.  158.  EaUyr  v.  Welch,  29 
Ga.  R.  443.) 

§  359.  When  a  husband  borrowed  money  of  his  wife  which  came 
to  her  from  a  former  husband,  and  gave  her  his  promissory  note 
for  it,  it  was  held  in  the  State  of  Ohio  that  the  note  was  good,  and 
after  the  death  of  the  husband  that  it  could  be  set  up  in  equity 
against  the  husband's  administrator ;  and  the  court  reiterated  the 
doctrine  in  the  same  case  that  a  husband  may  settle  a  separate  estate 
upon  his  wife,  which  will  be  valid,  except  as  to  creditors  of  the 
husband  existing  at  the  time  of  the  settlement.  {Huber  v.  IIvbeTy 
10  Ohio  R,  371,  373.)  And  in  another  case  in  the  same  state,  the 
court  held  that  the  husband  may  settle,  a  separate  estate  upon  his 
wife,  which  will  be  good  in  equity  without  the  intervention  of  a 
court  of  equity.    (  Wood  v.   Worden,  20  Ohio  R.  518.) 

When  real  estate  was  purchased  by  the  husband,  and  a  deed  taken 
to  his  wife  subject  to  a  mortgage,  and  the  land  covered  by  the  deed 
was  sold  by  virtue  of  an  execution  against  the  husband,  and  the 
purchaser  got  possession  by  an  action  of  ejectment  against  the  wife, 
and  subsequently  the  mortgage  was  foreclosed,  and  the  land  sold 
for  a  sum  more  than  sufficient  to  pay  the  amount  of  the  mortgage 
and  costs  of  foreclosure,  it  was  held  in  Pennsylvania  that  the  wife 
was  entitled  to  the  surplus  money.  (  WooUtorSe  apj^edL,  51  Penn. 
R.  452.)    And,  in  the  same  state,  it  was  held  that  a  transfer  of 
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land  directly  to  the  wife  by  the  hosband  coayeys  nothing,  ihoagh 
it  respects  the  wife's  interest.  This,  of  course,  is  the  rale  a^.  kw, 
however  the  court  might  have  held  the  rale  to  be  in  equity. 
(.Paa^ker  v.  Stuckert,  2  JlUei  R,  278.) 

When  a  leaaehold  estate  was  conveyed  to  husband  and  wife,  and 
the  reversion  was  subsequently  sold  to  the  husband  alone,  it  was 
held,  in  the  State  of  Maryland,  that  the  deed  to  the  husband,  at 
common  law,  extinguished  the  leasehold  interest.  {Lawes  v. 
Lumpkin,  18  Md.  H.  834.) 

When  the  husband,  for  a  valuable  consideration,  mortgaged  a 
farm  to  his  wife,  and  the  mortgage  was  recorded,  and  afterward  the 
husband  and  wife  joined  in  a  deed  granting  the  laqd  by  apt  words 
of  conveyance,  it  was  held,  in  Ohio,  that  the  land  went  dear  of  all 
equities  of  the  wife.    {Oregory  v.  Oregory^  16  Ohio  St.  H.  560.) 

It  has  been  held  in  Pennsylvania,  that  a  conveyance  of  land  by  a 
father  to  his  daughter  and  her  husband,  which  was  intended  as  an 
advancement  or  gift  to  the  daughter,  vests  no  estate  in  the  husband 
except  as  a  trustee  for  his  wife.  {Baneord  v.  Kuhn^  36  Penru  R. 
383.)  And  in  the  same  state  it  was  held,  that  when  a  husband  and 
wife  convey  the  wife's  land  and  take  a  mortgage  to  them  jointly  to 
secure  the  purohase*money,  the  husband  has  no  legal  right  to  release 
tha  mortgage  without  consideration.  {7\*imble  v.  JSeiSy  3T  Penn, 
M.  448.) 

§  360.  It  has  been  held  by  the  cirouit  court  of  the  United  Statea, 
that  the  income  or  profit  arising  to  the  wife  from  post-nuptial  set- 
tlements, follows  the  nature  of  the  prindpal  estates,  and  cannot  be 
taken  by  the  husband  or  his  creditors,  but  belongs  to  the  wife,  and 
is  subject  to  the  control  and  disposition  of  the  wife.  That  it  is  her 
separate  property,  and  when  invested  by  her  will  be  protected  for 
her  use ;  and  into  whosesoever  hands  it  comes,  it  is  dothed  with 
the  trust  for  her,  and  not  for  her  husband,  even  when  no  trustees 
are  expressly  provided  for.    {Pioquet  v  Swany  4  Mason^a  Ji^  443.) 

It  has  been  held  in  the  State  of  Louisiana,  that  a  donation  of  a  sum 
of  money  at  a  future  time,  by  a  marriage  contract,  does  not  require 
a  delivery,  neither  is  it  necessary  that  it  should  be  in  the  form  of  a 
testament,  to  render  it  valid.    (  Woods  v.  Stokea^  13  La.  An.  R.  143.) 

It  has  been  held  in  Ohio,  that  when  a  husband  carries  on  busi- 
ness  in  the  name  of  his  wife  and  with  her  means,  and  makes  profits 
by  his  personal  services,  and  no  bargain  was  made  between  them 
concerning  the  business  and  the  profits  arising  therefrom,  the  wife. 
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in  eqnil^)  is  a  preferred  creditor  of  her  huBband  to  get  her  own 
means  out  of  the  concern  and  the  legal  interest  on  it,  and  that  the 
balance  must  go  the  creditors  of  the  husband.  {QUdden  v.  Taylor^ 
16  Ohio  SL  R.  509»)  But  the  contrary  doctrine  has  been  held  in 
the  State  of  Vermont,  where  it  was  decided  in  such  a  case  that  the 
creditors  of  the  husband  could  take  nothing  on  account  of  the  busi- 
ness or  the  profits  thereof.  (  Webster  v.  HUdrethy  38  Vt.  JR.  457.) 

§  361.  As  a  general  rule,  it  may  be  affirmed,  that  gifts  or  grants 
of  property  by  the  husband  to  his  wife  after  marriage,  are  Toid  at 
law,  but  they  may  often  be  upheld  in  equity,  and  in  many  cases, 
they  will  be  recc^ised  and  enforced  at  law.  If  the  thing  is  rea- 
sonable and  consistent  with  the  circumstances  of  the  parties,  equity 
will  sustain  it  {Toumshend  v.  Tovmskendy  1  Alb.  Nem  Cases^  61. 
Hwnt  V.  John&oThy  44  If.  Y.  R.  27.  Walter  v*  Hodge^  8  SvHmet 
R.  106, 107.  8.  a  1  Wih.  Ch.  R.  445.  Luoob  v.  Lucas,  1  Atk 
R.  270,  271.  Oraham,  v.  Londonderry,  8  ib.  398-896.  Slcmning 
T.  StyU^  8  P.  Wms.  R.  887.  JHeLean  v.  Longlands,  6  Vee.  R. 
78,  79.  WHson  v.  Peck,  Preo.  Ch.  R.  295,  297.)  But  if  the  gift 
or  transfer  is  unreasonable,  and  is  exhaustive  of  the  means  of  the 
husband,  neither  law  nor  equity  will  uphold  it.  {Beard  v.  Bea/ird, 
1  Aik.  R.  72.  Vide  Adlard  v.  Adlard,  66  lU.  R.  212.)  And  a 
gift  from  a  husband,  who  is  insolvent,  to  his  wife,  is  in  prejudice 
of  the  rights  of  his  subsisting  creditors,  and  the  wife  cannot  hold 
the  same  as  against  such  creditors.  {Myers  v.  Ki/ng,  42  Md.  R. 
65.  Re  Pierce,  7  Bise.  R.  426.  And  vide  Oardner  v.  Baker,  26 
lofjoa  R.  848.)  A  gift  by  a  husband  to  his  wife  of  the  avails  of 
her  own  labor,  is  good  as  against  his  creditors,  if  such  proceeds 
have  not  been  actually  reduced  into  his  possession.  {Peterson  v. 
Mvlford,  86  iT.  J.  L.  R.  48L)  And  except  as  against  creditors,  a 
gift  of  personal  property  by  a  husband  to  his  wife,  is  valid  without 
the  aid  of  any  married  woman's  acts.  {ReU/y  v.  Campbell,  2  Abb. 
N.  T.  App.  Dec.  492.  And  vide  Rynders  v.  Crane,  8  Dahfs  R. 
839.  Ooree  v.  WatskdU,  44  Ala.  R.  161.  Chodrich  v.  Goodrich, 
lb.  670.  WUhur  v.  Fradmburgh,  62  Barb.  R.  474.)  And  such 
a  gift  will  be  sustained  as  against  a  judgment  creditor  of  the  hus- 
band, whose  claim  was  a  fictitious  one,  and  whose  judgment  was 
rendered  coUusively  by  the  consent  of  the  husband.  {Ring  v. 
Thorp,  26  lovm  R.  288.) 

The  American  authorities  are  numerous  which  hold  to  the  efiEect, 
that  the  husband  may  make  a  gift  to  the  wife,  which  a  court  of 
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equity  will  recognize  and  uphold.  (  Videj  further^  on  the  pointy 
Duffy  V.  The  Ins.  Co.  8  Watts  <&  Serg.  R.  413.  Gihs&n  v.  Todd, 
1  Rawles  R.  452.  Herr's  appeal,  6  Law  Reg.  408.  Towers  v. 
Hayne,  3  WJiart  R.  48.  Ehns  v.  Hughes,  3  Dessau.  Ch.  R.  158. 
BuUard  v.  j?Wj)'S'«,  7  Pic*.  ^.  533.  Forhush  v.  H^iZ^arrf,  16  ib. 
42.  Zimngston  v.  Livingston,  2  Johns,  Ch.  R.  537.  Bradish  v. 
<?iJJ«,  3  iJ.  523.  P^*  V.  ^rowTn,  2  J?oJ.  5.  119.  /S.  C.  26  Haw. 
Pr.  R.  350.  Mason  v.  Libby,  54  tJ.  104.)  Of  course,  a  gift  to 
the  wife  bj  the  husband  cannot  be  made  in  defiance  of  creditors, 
but  it  will  be  sustained  in  all  cases  when  the  rights  of  creditors  are 
not  thereby  impaired.  (  Vide,  further,  Reynolds  v.  Lansford,  16 
Tessas  R.  286.  Motley  v.  Savyyer,  38  Maims  R.  68.  Barron  w 
Barron,  24  Vt.  R.  399.  George  v.  Spencer,  2  Md.  Ch.  Dee.  353. 
Wells  V.  TreadweU,  28  i/m.  5.  717.  Deining  v.  WiUiams,  26 
6^(9?m.  ^.  226.  Meeds  v.  Meeds,  21  J?7t^.  Z.  <6  J^.  J?.  556.)  And 
it  has  been  held  in  Alabama,  that  an  insolvent  husband  may  give 
his  personal  services  to  his  wife,  and  that  her  separate  estate  will 
not,  in  such  a  case,  be  chargeable  to  her  husband's  creditors.  {Hoot 
V.  JSoreU,  11  Ala.  R.  386 )  Although  the  supreme  court  of  Penn- 
sylvania, has  held  that  a  contract  by  a  husband  to  pay  his  wife 
money  had  by  him  from  her  is  void  for  want  of  parties,  as  well  as 
cojisideration.  {Johnston  v.  Johnston,  1  Grants  Cases^  464.  S.  C. 
31  Pe7in.  R.  450.)  And  in  all  cases  of  gifts  from  the  husband  to 
his  wife,  his  circumstances  will  be  considered  where  creditors  are 
concerned.     {Coates  v.  Gerlach,  44  Penn.  R.  45.) 

In  respect  to  gifts  by  the  wife  to  the  husband,  the  courts  are 
more  cautious  than  in  cases  of  gifts  by  the  husband  to  the  wife, 
and  if  it  appears  that  an  undue  influence  may  have  been  exerted  by 
the  husband  to  produce  the  gift  from  the  wife,  the  same  will  not 
be  sustained.  {Sinyley  v.  Reese,  53  Ala,  R.  89.)  And  fraud,  or 
an  abuse  of  the  confidential  relation  is  presumed,  when  the  husband 
obtains  from  his  wife  a  provision  in  his  favor  much  more  beneficial 
to  him  than  circumstances  seem  to  justify.  {McRae  v.  Battle,  69 
iT.  C.  R.  98.  WiibecJc  v.  Wiibeck,  25  Mich.  R.  439.  And  vide 
Borgey's  appeal,  60  Penn.  R.  408.)  But  gifts  by  the  wife  to  the 
husband  will  be  sustained  when  they  appear  to  be  voluntary,  fair 
and  reasonable.  {Black  v.  Black,  30  iT.  J.  Eq.  R.  215.  Re  Jones, 
6  Biss.  R.  68.  Reeder  v.  Flinn,  6  Rich.  R.  216.)  And  a  wife^s 
consent  to  her  husband^s  using  her  income,  bars  her  bill  for  au 
accountmg,  until  revoked.    {Lishey  v.  Lishey,  2  Tenn.  Ch.  R.  5.) 
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Indeed  no  action,  at  common  law,  can  be  maintained  by  bnsband  or 
"wife  against  the  other,  for  property  or  on  contract,  while  the  con- 
nubial relation  remains  in  full  force.  {Hohha  v.  Hdbhsy  70  Maine 
a.  381.     Vrowther  v.  CrmotKer^  55  iJ.  358.) 

§  362.  It  has  before  been  shown  that  marriage  is  a  good  con- 
sideration for  an  ante-nuptial  contract,  and,  consequently,  when  the 
agreement  to  allow  the  wife  to  carry  on  business  and  trade  on  her 
own  account  during  coverture  is  made  before  the  marriage  it  is 
upon  a  good  consideration,  and  will  be  upheld,  both  as  against  the 
husband  and  his  creditors,  and  if  the  agreement  is  made  with 
the  intended  wife  through  a  trustee,  it  will  be  enforced  at  law  as 
well  afi  in  equity.  And  if  the  arrangement  is  made  after  the  mar- 
riage occurs,  and  rests  upon  adequate  consideration  moving  from 
the  wife  or  a  third  person,  the  same  rule  applies  as  in  case  of  an 
ante-nuptial  arrangement.  But  if  the  arrangement  is  entered  into 
after  the  marriage,  and  is  entirely  voluntary,  without  consideration, 
it  will  be  upheld  only  as  to  the  husband^  and  declared  invalid  as  to 
his  antecedent  creditors.  If  the  husband  willfully  abandons  his 
wife,  and  leaves  her  to  care  for  herself,  in  that  case,  the  wife  may 
carry  on  business  on  her  own  account,  and  will,  thenceforth,  be 
entitled  in  equity  to  her  earnings  and  proceeds  of  her  business,  not 
only  as  against  her  husband,  but  his  creditoi's.  And  in  all  cases 
when  the  wife  may  legally  carry  on  trade  upon  her  own  account, 
she  will  be  liable  for  the  debts  she  contracts  in  connection  with  the 
business,  and  ordinarily,  her  husband  will  not  be  required  to  answer 
for  the  same,  and  never,  if  the  debts  shall  be  contracted  on  the 
separate  credit  and  account  of  the  wife. 

§  363.  It  may  be  affirmed,  however,  that  unless  a  statute  exists 
allowing  a  married  woman  to  carry  on  a  trade  as  2i  feme-sole^  9i  feme- 
covert^  cohabiting  with  her  husband,  will  be  deemed,  at  law  to  be  in 
the  interest  of  her  husband,  and  he  will  be  held  responsible  for  her 
acts,  provided  she  carries  on  the  trade  with  his  assent.  That  is 
to  say,  such  is  the  rule  at  common  law.  If  the  wife  purchases 
goods  during  the  coverture,  with  the  husband's  assent,  they  become 
vested  in  him  at  the  moment  of  the  purchase,  and  he  becomes 
responsible  for  the  payment  of  them.  But  in  equity,  the  wife  is 
allowed,  through  the  medium  of  a  trustee,  to  enjoy  property  as 
freely  as  2l feme-sole,  Ajid,  indeed,  the  intervention  of  a  stranger 
as  ft  party  to  be  contracted  with,  in  order  to  sustain  a  wife's  rights 
as  her  trustee,  is  not  necessary  in  equity.    Nor  is  any  ante-nuptial 
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agreement  indispensable  as  a  consideration.  (  WaJlingford  v.  AUen, 
10  Peter^  JR.  583.  Shepa/rd  v.  Shepard^  7  Johns.  Ch.  R.  60.  Gar- 
lick  V.  Strong^  3  Paige^a  R.  482.  Neufirth  v.  Thompson^  3  Edw. 
Ch.  R.  93.  Strong  v.  Skinner^  4  ^flwft.  i?.  552.  Simmons  v. 
McEhoain^  26  iJ.  417.)  But  upon  the  principle  of  the  common 
law,  the  superior  court  of  the  city  of  New  York  decided,  that  per- 
sonal property  purchased  by  a  married  woman,  with  the  knowledge 
of  her  husband,  and  used  by  her  in  keeping  a  boarding-house,  as  a 
mode  of  supporting  the  family,  belonged  to  her  husband,  and  that 
he  was  liable  for  its  price  to  the  vendor,  although  it  was  bought  ia 
the  name  of  the  wife,  and  the  boarding-house  was  conducted  by 
her.  {Switzer  v.  Valentine,  4  Duer^s  R.  96.  S.  C,  10  Row.  Pr, 
R.  109.)  And  to  the  same  effect  are  several  cases  decided  by  the 
supreme  court  of  the  state  of  New  York.  ( Vide  Zovett  v.  RoHn- 
son,  7  How.  Pr.  R.  105.  B<zss  v.  BeaHy  16  ib.  93.  Otopsey  v. 
McKinfiey,  80  Barb.  R.  47.  Glcmd  v.  Younglove,  27  ib.  480. 
Qalusha  v.  Hitchcock,  29  ib.  193.)  And  the  same  doctrine  has 
been  reiterated  by  the  court  of  appeals  of  the  state.  (  Vide  Oatee 
V.  Brewer,  9  If.  Y.  R.  205.)  So,  also,  it  was  held  by  the  supreme 
court  of  the  state,  that  the  husband  was  entitled  to  the  earnings  of 
his  wife,  although  they  arose  under  a  contract  made  with  the  wife 
with  the  consent  of  her  husband,  by  which  she  should  be  paid  what 
her  services  were  reasonably  worth.  {Woodbeck  v.  Helens,  49 
Barb.  R.  66.)  But  it  should  be  stated  that  these  authorities  are  in 
cases  which  arose  prior  to  the  enactment  of  the  statutes  modifying 
the  rights  of  married  women  in  New  York,  and  they  were  disposed 
of  upon  the  controlling  principles  of  the  common  law.  And  it  was 
held  by  the  court  of  appeals  in  a  case  which  was  determined  by  the 
rules  of  the  common  law,  that,  when  a  married  woman  carrying  on 
trade  as  a  feme-sole,  in  her  own  name,  bought  goods  for  her  trade 
and  gave  her  own  notes  for  part  of  the  bill  to  the  sellers,  who  were 
ignorant  of  her  coverture,  and  after  the  death  of  her  husband, 
promised  to  pay  the  sellers  the  notes  and  the  residue  of  the  price 
of  the  goods,  she  was  liable  on  the  express  promise,  and  that  an 
action  could  be  maintained  thereon,  {Gotdding  v.  Davidson,  26 
N.  T.  R.  604.  S.  C.  25  How.  Pr.  R.  483,  reversing  S.  C.  28 
Barb.  R.  488.)  And  in  a  late  case,  where  it  appeared  that  the  hus- 
band permitted  his  wife  to  hold  herself  out  before  the  world  as 
transacting  business  on  her  sole  and  separate  account,  although  he 
advanced  money  to  her  in  her  business,  the  court  held  that  the 
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title  to  property  purchased  by  the  wife  with  sneh  money,  as 
againBt  the  hngband,  vested  in  the  wife,  and  that  the  husband  was 
estopped  from  setting  up  any  claim  to  the  same  against  the  mort- 
gagee of  the  wife.  {SamrrvU  v.  McLcmgJdin^  85  N.  Y.  R.  647.) 
But  the  doctrine  is  well  settled  in  New  York  and  other  states,  that 
a  husband  may  permit  his  wife  to  labor  for  her  own  account,  and 
he  may  give  her  the  proceeds  she  has  earned,  or  allow  her  to  appro- 
priate them  to  her  own  use.  {Donaw<m  v.  Sheridwn^  37  N.  Y. 
Swpefnor  C.  R.  268.  Kdly  v.  OampbeU,  2  Ahb.  O.  A.  Dec.  494. 
Mason  V.  LU^^  54  Hem.  Pr,  B.  104, 106.  Peterson  v.  Mvlford^ 
7  Vroom^s  R.  486.  SkUman  v.  SkUnum,  2  Beasletfs  R.  403.) 
The  statutes  of  many  of  the  states  provide  specially  for  married 
wom^i  carrying  on  trade  in  their  own  name,  and  these  provisions 
will  be  noted  in  the  proper  places  hereafter. 

§  864,  The  method  by  which  a  feme-eovert  may  convey  her 
interest  in  lands  not  held  by  her  as  a  separate  estate,  is  generally 
prescribed  by  statute.  Unless  specially  authorized  by  statute,  a 
wife  has  no  power  to  convey  such  lands  without  the  consent  of  her 
husband  evidenced  by  his  joining  with  her  in  the  conveyance.  As 
a  general  rule,  the  deed  of  a  feme-ooverty  conveying  her  interest  in 
land  which  she  owns  in  fee,  does  not  pass  such  interest  by  the  force 
of  its  execution  and  delivery,  as  in  the  case  of  a  deed  by  a  person 
under  no  legal  incapacity.  And  in  such  cases  an  acknowledgment 
gives  no  additional  effect  between  the  parties  to  the  deed;  the 
acknowledgment  operates  only  as  to  third  persons,  under  the  pro- 
visions of  recording  and  kindred  laws.  The  law  presumes  a  feme- 
covert  to  act  under  the  coercion  of  her  husband,  unless  before  a 
court  of  record,  a  judge,  or  some  commissioner,  authorized  to  take 
and  certify  such  acknowledgment.  (  Vide  Hepbwm  v.  Duboisj  12 
Peter(f  R.  345.)  And  in  Pennsylvania,  it  has  been  held,  that  the 
deed  of  a  feme-coverty  without  her  husband  joins  with  her  in  it,  is 
voidable  by  her  heirs  or  any  of  them.  (  Underwood  v.  Warner^  3 
Phila.  R,  414.)  Although  it  has  been  held  in  the  same  state,  that 
the  wife  may  so  conduct  herself  by  speech  or  otherwise,  as  to  estop 
Jierself  from  claiming  the  estate,  as  against  a  person  who  got  title 
thereto  through  or  from  her  husband.  {Winter  v.  Waltery  37 
Penn.  R,  160.)  And  when  a  husband  entered  into  covenants  with 
a  third  person  for  the  purpose  of  defrauding  his  wife  out  of  her 
interest  in  his  lands,  it  was  held  that  such  third  person  was  liable  to 
the  hueband  on  the  covenants,  on  the  ground  that  he  would  not  be 
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permitted  to  stultify  himself  to  get  rid  of  his  obligations.  {Ekxms 
V.  Dravo^  24  Penn.  R,  62.)  So  also,  when  it  appeared  that  the 
wife's  separate  property  was  lost  or  destroyed  by  reason  of  the 
wrongful  act  of  a  third  party,  and  thus  made  subject  to  the  hus- 
band's creditors,  it  was  held  by  the  supreme  court  of  Ohio,  that 
such  third  party  was  liable  to  the  wife  for  the  value  of  the  property 
lost  or  destroyed.  {Pierson  v.  Smithy  9  Ohio  St.  R.  654.)  But  a 
fraudulent  conveyance  from  the  husband  to  his  wife,  through  the 
medium  of  a  trustee,  of  the  life  estate  of  the  husband  in  his  wife's 
lands,  will  not  prevent  the  crops  growing  upon  the  lands,  being 
subject  to  the  husband's  debts.  {Stehman  -v.  Huber^  21  Penn.  R. 
260.)  And  a  wife  who  joins  her  husband  in  a  mortgage  of  her 
husband's  lands,  may  redeem  the  land  after  his  death.  {McArihur 
V.  jFra/nkliriy  15  Ohio  St.  R.  485.)  And  indeed,  the  wife,  in  such 
a  case,  has  the  right  to  redeem  the  lands  from  the  mortgage  while 
her  husband  is  still  living,  as  well  as  after  his  death,  in  order  to  save 
her  inchoate  right  of  dower  in  the  premises.  (  Vide  MiUe  v.  Van 
Voorhiee,  20  JV.  T.  H.  412.  S.  C.  10  AVb.  Pr.  R.  152.  S.  0.  23 
Barb.  R.  125.  Simon  v.  Canaday^  53  iT.  T.  R.  298.  SwaH  v. 
Ha/ring^  14  HurUe  R.  276,  278.  Miner  v.  Beekmcm,  42  How.  Pr. 
R.  33,  38.  S.  a  11  Abb.  Pr.  R.  N.  S.  147.  S.  C.  88  N.  T. 
Superior  C.  R.  67.  Youngs  v.  Carter,  50  How.  Pr.  R.  410,  413. 
Bahcock  V.  Baboocky  53  ib.  97.  Hitchcock  v.  Harrington,  6  Johns. 
R.  290.  CoUine  v.  T&rry,  7  ib.  278.  Fish  v.  Fish,  1  Conn.  R. 
559.  Snow  v.  Stevens,  15  Mass.  R.  279.  GOson  v.  Crehore,  3 
Pick.  R.  475.) 

§  365.  With  respect  to  the  manner  or  capacity  in  which  husband 
and  wife  hold  real  property  conveyed  to  them  jointly,  the  rule  is 
not  uniform  in  all  the  states,  and  it  is  sometimes  the  subject  of 
statute.  At  common  law,  if  an  estate  in  fee  be  given  to  a  man 
and  his  wife,  they  are  neither  joint  tenants  nor  tenants  in  common ; 
for  husband  and  wife  being  considered  as  one  person  in  law,  they 
cannot  take  the  estate  by  moieties,  but  both  are  seised  of  the 
entirety,  j>er  tout,  et  non,  per  my  /  that  is,  "  by  the  whole,  and  not 
by  a  part ; "  the  consequence  of  which  is,  that  neither  the  husband 
nor  the  wife  can  dispose  of  any  part  without  the  assent  of  the 
other,  but  the  whole  must  remain  to  tlie  survivor.  The  whole 
estate  belongs  to  the  wife  as  well  as  the  husband,  and  hence  neither 
alone  can  forfeit  or  alien  the  property.  (2  Black.  Com.  182.) 
And  if  a  grant  is  made  of  a  joint  estate  to  husband  and  wife  and 
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a  third  person,  the  husband  and  wife  will  have  one  moiety,  and  the 
third  person  the  other  moiety,  in  the  same  manner  as  if  it  had  been 
granted  only  to  two  persons. 

So  if  the  grant  is  to  husband  and  wife  and  two  others,  the  hus- 
band and  wife  take  one-third  in  joint  tenancy.  In  all  these  cases 
the  husband  and  wife  are  counted  as  one  person  and  take  the 
interest  of  one  person.  {Litt,  %  291.)  But  when  an  estate  is  con- 
veyed to  a  man  and  a  woman,  who  are  not  married  together,  and 
who  afterward  intermany,  as  they  took  originally  by  moieties,  they 
will  continue  to  hold  by  moieties  after  the  marriage.  {Moody  v. 
Moody^  Amhler^s  R.  649.     1  Inst  187  I) 

§  366.  The  rule  of  the  common  law  upon  the  subject  of  grants 
and  conveyances  to  husband  and  wife  jointly,  is  founded  upon  the 
principle  of  the  unity  existing  between  them  in  legal  contempla- 
tion, and  is  the  only  rule  that  can  be  adopted  which  wiU  preserve 
the  symmetry  of  the  law  of  husband  and  wife.  The  rule  is,  how- 
ever, changed  by  statute,  in  some  of  the  states,  although  it  is 
usually  recognized  where  no  statute  to  the  contrary  exists.  This 
rule  is  the  settled  law  of  the  State  of  New  York.  It  is  there  held 
in  accordance  with  the  rules  of  the  common  law  upon  the  subject, 
that  husband  and  wife  do  not  hold  lands  conveyed  to  them  as  joint 
tenants  or  tenants  in  common,  but  by  entireties ;  upon  the  principle 
that  they  are  to  be  deemed  in  law  as  but  one  person,  and  hold  such 
lands  as  one  person.  Neither  has  a  separate  or  divisible  interest, 
and  neither  can  sell  the  entire  fee  without  the  consent  of  the  other ; 
and  during  their  joint  lives  the  husband  is  entitled  to  the  posses- 
sion, rents,  issues  and  profits,  and  the  whole  goes  to  the  survivor. 
{Tarr^  v.  Ti/rrey,  \^  N.Y,  R.  430.  Wright  v.  Sadler,  20  ih. 
320.  Beach  v.  RoUister,  3  Hvm^s  R,  519.  Baker  v.  Lamb,  11 
ib.  519.  Freeman  v.  Barber,  3  N.  T.  &  C.  [T.  cfe  C]  R.  574, 
575.  Farmers  <&  Meohanicff  Nat.  Bank  of  Rochester  v.  Gregory, 
49  Barb.  R.  155,  162.  Oodet  v.  Oori,  31  ih.  314.  Dickenson  v. 
Codewise,  1  Samd.  Ch.  R.  214.  Bias  v.  Glover,  Tloff.  Ch.  R.  71. 
Rogers  v.  Benson,  5  Johns.  Ch.  R.  431.  Barber  v.  Harris,  15 
Wend.  R.  615.  Jaok»on  v.  MeConnell,  19  ih.  175.  MiUer  v. 
MiUer,  9  Abb.  Pr.  R.  N.  8.  444.  Doe  v.  Howland,  8  C<no.  R. 
277.  Jackson  v.  Stevens,  16  Johns.  R.  110.  And  vide  Freeman 
V.  Barber,  3  N.  Y.  S.  C.  [T.  <&  C]  R.  574,  575.)  And  it  was 
stated  in  one  case,  that  the  same  mode  of  conveyance  which  would 
make  two  other  persons  joint  tenants  will  make  the  husband  and 
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wife  tenants  of  tbe  entirety.  {FarrMTB  <£  Mechanie^  Nat.  Bank 
of  jRochester  v.  Gregory ^  49  Bdurh.  R.  155,  162.)  Thia  10  the  role 
in  ordinary  cases,  undoubtedly,  but  in  the  State  of  New  York, 
there  is  a  statute,  which  provides,  that  every  estate  granted  or 
devised  to  two  or  more  person^  in  their  own  right,  shaU  be  a  ten- 
ancy in  common,  unless  expressly  declared  to  be  in  joint  tenancy. 
(1  R.  S.  727,  %4A.  1  SkU.  at  Larffe,  676.)  So  that  in  case  it  was 
expressly  declared  in  the  conveyance  to  a  husband  and  wife,  that 
they  should  hold  the  lands  in  joint  tenancy,  the  conveyance  would 
have  that  effect ;  for  the  reason  that  a  grant  to  a  husband  and  wife 
is  to  have  just  the  effect,  in  respect  to  the^estate  which  they  take, 
as  was  int^ided  to  be  created*  (  Vide  Bickg  v.  Coeham^  4  Edfko.  Ch. 
R.  107.  Stawart  v.  Patrick,  68  N.  Y.  R.  450.)  And  the  opinion 
has  been  reoently  expressed  in  the  court  of  appeals^  concurred  in 
by  three  of  the  seven  judges,  that  a  deed  of  lands  to  husband  and 
wife  jointly,  without  any  statement  in  the  conveyance  as  to  the 
manner  in  which  the  gi-antees  shaU  hold,  constitutes  such  grantees 
tenants  in  common.  But^  as  the  other  four  judges  concurred  in 
disposing  of  the  case  upon  another  point,  without  any  expression 
of  opinion  upon  the  other  proposition,  it  will  not  be  safe  to  con- 
clude that  the  other  authorities  upon  the  subject  are  overnded,  and 
that  henceforth,  hnsband  and  wife  are  to  be  regarded  no  longer,  in 
this  respect,  as  one  person.  {Meeker  v^  Wright^  76  iT.  Y.  R.  262L) 
§  367.  The  common  law  rule  upon  the  subject  also  prevails  in 
the  State  of  Massachusetts,  There  the  legislatm'e  passed  a  statute 
at  an  early  day,  which,  after  reciting  that  joint  tenancies  are  often 
created  by  grantors  and  devisors  against  their  intentions,  tbrougji 
ignorance  of  the  proper  terms  to  create  tenancies  in  common, 
which  are  more  beneficial  to  the  commjonwealth,  and  consonant  to 
the  genius  of  republics,  enacted  that  all  conveyances  and  devises 
made  to  two  or  more  persons,  shall  be  adjudged  to  be  tenancies 
in  conunon,  unless  it  manifest^  appears  to  have  been  the  intent 
of  the  parties  to  the  instrument  tiiat  joint  temmcies  were  intended. 
It  has  been  held  that  this  provision  does  not  apply  to  conveyances 
to  husband  and  wif e^  as  they  are  in  kw  bat  one  person,  and  the 
survivor  will  take  the  whole  estates  In  some  of  the  cases,  however, 
it  is  stated  that  husband  and  wife,  when  they  are  joint  grantees  m 
a  deed^  are  joint  tenants^  bat  it  is  nevertheless  held,  that  no  convey* 
ance  by  one  will  bind  the  other,,  and  that  thie  survivor  will  take  the 
whole  estate.    (JDiUeh  v.  Mtmniv^,  2  Dane^s  Ahr.  230.     Ross  v. 
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OaTTuon^  1  lb,  35.  Sliavo  v.  Iluraey^  5  Mass.  H.  521-523.  Fox 
V.  Fletchery  8  il.  274.  Far«t^?7i  v.  Abbott^  12  iJ.  479.  Fafo«  v. 
Coffin^  13  AUin-8  /?.  213.  And  the  same  doctrine  prevails  in 
Vermont.  {Brownson  v.  Hvll^  16  F^.  ^.  309.)  So  hIbo  the 
common  law  doctrine  upon  the  subject  is  recognized  in  Maine. 
{Harding  v.  Sjpringer^  14  Mahie  R.  407.)  But  in  New  Hamp- 
sliire,  tlie  married  women's  act  of  1860  has  destroyed  tlie  legal  unity 
of  husband  and  wife,  aa  regards  the  holding  of  property  and  making 
contracts  bv  the  wife,  and  has  abolished  the  doctrine  of  tenancies 
by  entirety.  {Clark  v.  Clark,  46  N.  II.  JR.  105.)  And  in  Con- 
necticut, in  such  cases,  husband  and  wife  are  declared  to  be  joint 
tenants,  ajid  the  husband  may  convey  his  interest.  (  Whittlesey  v. 
FuOery  11  Conn.  JR.  337.) 

§  368.  In  the  State  of  New  Jersey,  the  weight  of  authority  is  in 
favor  of  the  rule,  that  when  land  is  conveyed  to  husband  and  wife, 
they  hold  the  estate  by  entirety,  although  there  are  some  authorities 
holding  that  the  estate  by  entirety  has  been  done  away  with  by  the 
statutes  of  the  state,  (  Washburn  v.  Bums,  34  iT.  J,  L.  R.  18, 
Den,  V.  Hardenhergh,  5  Halst  R.  42.  10  N.  J.  L.  R.  42.  Den 
V.  Ga/rdner,  Spencer^ s  R.  556.  Thomas  v.  De  Baurriy  1  McCarteT^s 
R.  40,  McDermoU  v.  French,  2  ih.  78.  Bolles  v.  StaU  Trust  Go. 
12C.K  Green's  R.  308.  Zee  v.  Zairiskie,  1  Stew.  Fq.  R.  423.) 
The  rule  in  New  Jersey,  however,  so  far  as  it  excludes  a  wife  during 
coverture  from  the  enjoyment  of  property  held  by  herself  and  hus- 
band by  entirety,  was  abolished  by  the  statute  of  1852^  securing  to 
married  women  the  use  of  their  separate  property,  (-ff^  v.  ^jp, 
33  If.  J.  Eq.  R.  — ,  noted  in  23  Alh.  JL  J.  21 8.)  So  also  in  Penn- 
sylvania, the  common  law  rule  on  the  subject  is  still  in  force, 
although,  they  have  a  statute  there  abolishing  estates  in  joint 
tenancy^  and  it  is  held  that  a  conveyance  of  lands  to  husband  and 
wife  gives  them  the  estate  by  entirety,  even  though  the  deed  may 
be  in  terms  to  them  as  ^^  tenants  in  common  and  not  as  joint 
tenants."  {FaircMld  v.  Chastdleav/Xj  1  Perm.  R.  176.  Stuckey 
V.  Keef^9  Exemtar,  26  ib  397.  Bates  v.  Seely,  46  ih.  248.  Dimr 
V.  Diver,  56  ih.  lOfi.  French  v.  Mehan,  Tb.  289.  McCwrdy  v. 
Canning,  64  ih.  39.)  And  the  same  rule  prevails  in  Michigan,  and, 
notwithstanding  the  constitution  of  the  state  {art.  16,  §  5)  secures 
married  women  in  the  enjoyment  of  real  and  personal  property,  the 
supreme  court  holds  that  a  husband  and  wife,  when  the  conveyance 
is  to  them,  hold  as  at  common  law.    {Fisher  v.  Brovm,  25  Mich. 
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li.  347,  350.  Aetna  Ins.  Co.  v.  Hesty  40  ib.  241.  Manwariiig  v. 
Powell^  Ih,  371.)  Although  it  is  held  that  husband  and  wife  may 
occupy  the  homestead  as  tenants  in  common.  {Lozo  v.  Sutherland^ 
38  Mich.  R.  1 68.)  In  Wisconsin  the  commou  law  doctrine  up<»n 
the  subject  is  recognized  in  every  respect.  {Ketcham  v.  WalsioortAj 
5  Wis.  B.  95.  Bennett  v.  ChiMj  19  ib.  365.)  And  the  same  rule 
prevails  in  the  States  of  Indiana  and  Missouri,  and  perhaps  in 
others  of  the  western  states.  {Davis  v.  Cla/rk^  26  Ind.  if.  428. 
Arnold  v.  Arnold^  30  ih,  305.  Falls  v.  Horthomej  Ih.  444. 
Anderson  v.  TannehiUy  42  ib.  141.  Hvlett  v.  Inlow^  57  i5. 
412.  Simpson  v.  Pearson^  31 15.  1.  Oarv^er  v.  JoneSy  52  -J/b.  7?. 
68.  And  ^(f^  Gibson  v.  Zimmerman^  12  Jfa  if.  385.)  And  in 
Indiana,  the  rule  was  applied  to  the  estate  of  husband  and  wife  in  a 
conveyance  to  them  in  connection  with  several  other  grantees,  even 
though  the  deed  did  not  show  that  they  were  husband  and  wife. 
{Hulett  V.  InZoWy  57  Ind.  B,  412.  Chandler  v.  Cheney,  37  ib.  391. 
Ba/vers  v.  Lloyd,  Ib.  523.)  But  in  Illinois  and  Iowa,  the  courts 
hold  that  their  statutes  giving  to  the  wife  her  separate  property, 
rescind  the  rule  that  a  conveyance  to  husband  and  wife  makes  them 
tenants  by  the  entirety  with  right  of  survivorship.  {Cooper  v. 
Cooper,  76  lU.  B.  57.  Znx  v.  Hqf,  47  ib.  425.  Hoffman  v. 
Stigers,  28  Iowa  B.  302.)  And  in  Ohio,  in  such  cases,  husband 
and  wife  take  as  tenants  in  common,  the  same  in  cases  of  convey- 
ance to  two  or  more  unmarried  persons.  {Sergea/nt  v.  Steinberger, 
2  Ohio  B.  305.  WUson  v.  Fleming,  13  ib.  68.)  But  in  Wisconsin 
lands  granted  to  husband  and  wife  are  held  by  them  as  at  common 
law,  and  the  husband  is  held  to  have  entire  control  of  such  lands 
during  life,  and  may  convey  or  mortgage  them  for  that  period, 
but  cannot  alienate  them  so  as  to  give  title  after  his  death,  if  the 
wife  survive.  {Bennett  v.  Child,  19  Wis.  B.  362.  Ketcham  v. 
Walworth,  5  ib.  95.) 

§  369.  In  the  State  of  Kentncky,  the  common  law  rule  with 
respect  to  the  estate  of  husband  and  wife,  under  a  conveyance  to 
them  jointly,  has  been  essentially  modified  by  statute.  Formerly, 
when  land  was  conveyed  to  a  husband  and  wife  absolutely,  in  that 
state,  without  any  limitation,  it  was  held  that  they  were  tenants  by 
the  entirety,  and  that  the  whole  estate  so  conveyed  resulted  to  the 
survivor.  {Boss  v.  Garrison,  1  Danois  B.  35.  Bogers  v.  Grider, 
Ib.  243.  Cochrwn  v.  Femey,  9  Fy.  B.  199.  Babbit  v.  Croggin^ 
1  Dv/oaWs  B.  272.)    But  since  the  passage  of  the  Kevised  Statutes 


/ 


BRANTB  TO  HUSBAND  AND  WIFE.  fijt9 

of  tbe  state,  when  real  estate  is  conveyed  to  bnsband  and  wife« 
nnless  a  right  by  survivorship  is  expressly  provided  for,  the  grantees 
hold  as  tenants  in  common,  and  the  respecti-ve  moieties  are  subject 
to  curtesy  or  dower,  with  all  other  incidents  to  such  tenancy. 
(2  Re}}.  Stat  ch.  47,  §  14.  Croan  v.  Joyce^  3  BvsKs  R,  454. 
EUioU  V.  Nichols,  4  ih.  502.)  But  in  the  State  of  Maryland,  the 
courts  liold  that  the  common  law  of  England  upon  the  subject  is  in 
full  force  in  that  state,  and  that  husband  and  wife,  bein^  in  contem- 
plation of  law  but  one  person,  take  by  a  conveyance  of  land  to 
them,  not  by  moieties,  but  the  entirety ;  so  that  each  is  seised  of  the 
entirety,  and  the  survivor  takes  the  whole.  {Mwrhury  v.  ColCj 
noted  in  22  Alh.  Z.  J.  69.  Ilanncm  v.  Towns^  3  Harr,  cfe  Johns, 
R.  147.)  A«d  the  same  doctrine  prevails  in  Virginia.  {ThomUm 
V.  Th&jf^nton^  3  Rand.  R,  179.)  So,  also,  in  North  Carolina,  it  is 
held  when  lands  are  conveyed  to  husband  and  wife,  they  each  have 
an  entirety,  and  the  surviTor  takes  the  whole  estata  {Motley  v. 
WMtemm*e,  2  JJev.  <&  Bat  R.  531.  JVesdha/m  v.  Branson^  5  Ired. 
R.  426.  Woodford  v.  Highy,  1  Wins.  R.  No.  1,  237.)  And  the 
rule  upon  the  subject  in  Tennessee  is  substantially  the  same  as  in 
North  Carolina.  {Ta^  v,  Comipbed^  7  Terg.  R.  319.  Amesr. 
Norman,  4  Sneed^s  R.  683.)  In  the  State  of  Mississippi  it  is  held 
that  a  conveyance  to  Ifusband  and  wife  creates  an  estate  of  entirety, 
and  not  that  of  joint  tenants  or  tenants  in  common  under  the  statute 
in  force  there ;  although  it  is  declared  that  the  estate  may  be  incum- 
bered by  a  joint  mortgage  executed  by  the  husband  and  wife,  and 
that  to  secure  the  sole  debt  of  the  husband.  {McDuff  v.  Bea/u^ 
champ^  50  Miss.  R.  631.  Heningway  v.  Scales,  42  Miss.  R.  1 .)  And 
in  Arkansas,  it  is  held  that  the  rule  of  the  common  law,  that  hus- 
band and  wife  are  seised  of  the  entirety  in  land  conveyed  to  them 
jointly,  is  not  changed  by  the  statutes,  or  the  constitution  of  the 
state,  and  coneequeutly  such  rule  is  still  in  force  there.  {Robinson 
V.  Eagle,  29  ArJc.  R.  202.)  There  may  be  statutes  existing  in  some 
of  the  states  not  herein  noted  regulating  the  subject  of  conveyances 
and  devises  of  real  estate  to  husband  and  wife  jointly ;  but  where 
no  such  statute  is  in  force,  the  subject  will  be  governed  by  the  rule 
of  the  common  law.  Where  the  rule  of  the  common  law  prevails, 
a  crop  raised  ondand  held  by  husband  and  wife  is  held  by  them  by 
entireties  in  the  same  manner  as  the  land  itself,  and  neither  the  land 
nor  the  crop  can  be  sold  on  execution  against  the  one  or  the  other. 
{Ration  V.  Rankin,  68  Ind.  R.  245.    Dcms  v.  Glark,  26  ib.  424.) 
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Neither  can  the  land  be  sold  or  mortgaged  by  the  separate  convey- 
ance of  either  husband  or  wife.  {Arnold  v.  Arnold^  30  Ind,  R 
806.     Chandler  v.  Clieney^  37  ib.  391.) 

§  370.  It  remains  now  to  state  more  specifically  the  method  by 
which  the  estate  of  a  feme-covert  may  be  conveyed.  The  subject 
has  been  briefly  alluded  to  in  a  previous  section  {cmte^  §  364),  but  fur- 
ther authorities  must  be  examined.  By  the  common  law,  a  married 
woman's  conveyance  was  absolutely  void,  and  the  only  way,  there- 
fore, by  which  she  could  pass  title  to  her  real  estate  was  by  a  fine 
or  common  recovery.  But,  as  was  stated  in  section  364,.  a  deed  for 
a  conveyance  by  fine  has  been  substituted  in  the  American  States, 
and  the  practice  is  the  same  now  in  England,  although  the  form  of 
the  conveyance  and  the  mode  of  its  execution  and  acknowledgment 
are  always  prescribed  by  statute.  And  it  has  been  held,  that  a 
married  woman  has  no  capacity  to  contract  for  the  sale  of  her  land 
or  to  convey  it,  except  in  the  precise  statutory  method  {Glidden  v. 
StnrupleTy  52  Penn.  R.  400) ;  and  the  Pennsylvania  authorities  are 
numerous  to  the  effect  that  the  conveyance  of  ^^feme-coverty  except 
in  the  manner  provided  by  statute,  is  absolutely  void,  and  has 
neither  a  legal  nor  equitable  obligation.  (  Vide  Kirkland  v.  Hep- 
edgefacTy  2  OrcmPe  Gaaee^  84.  McClv/re  v.  DorUMUj  6  Penn.  R. 
414.  Trimmer  v.  Heagy^  16  ib.  484.  Peck  v.  Wardy  18  ib.  606. 
Sel^  V.  Ca/mpbelZy  19  ib.  361.  TKomdell  v.  Morrison^  25  ib.  326. 
MiUenberger  v.  Oroyle^  27  ib.  170.  Stoops  v.  Blackford^  lb.  213. 
Roeeburg^a  Executors  v.  Sterling's  Heirs^  Ib.  292.  Richards  v. 
McCleUandy  29  ib.  385.  PeUit  v.  FretZy  33  ib.  118.  RumfeU  v. 
demenSy  46  ib.  455.)  But  it  may  be  convenient  to  note  more  spe- 
cifically some  of  the  authorities  upon  the  subject,  giving  the  rule 
in  the  several  states.  The  rule  of  the  English  common  law,  which 
disabled  2kfe7ne-covert  from  conveying  her  real  estate  in  any  other 
manner  than  by  fine  or  common  recovery,  was  never  in  force  in  the 
State  of  New  Tork,  when  it  was  a  colony,  or  since.  At  least,  it  is 
held,  that  no  such  law  has  existed  in  that  state  since  the  colonial  act 
of  May  6, 1691,  was  rejected  by  the  crown  in  1697.  {Merri^m  v. 
Ilarsonj  2  Barb.  Ch.  R,  232.)  The  statute  of  New  York,  formerly 
required  the  execution  of  a  deed  of  real  estate  by  a  married  woman, 
to  be  acknowledged  upon  a  private  examination,  separate  and  apart 
from  her  husband.  And  when  this  was  the  provision,  it  was  held 
that  a  married  woman's  deed  was  of  no  force  until  acknowledged  in 
tlie  manner  required.    (  Vide  Jackson  v.  Stemns^  16  Johns.  R.  110. 
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Jack%on  v.  CavmSj  20  ib.  301.  Doe  v.  Eowland^  8  Cow,  R.  2T7. 
G^iZZd^  V.  Stanley,  1  J7itt'«  ^.  121.  Van  NoHrcmd  v.  TTrt^A^ 
ZaZc?r'«  R.  260.  Ct^Wm  v.  jPbK^^^,  15  Barb.  R.  337.  OaUiand 
V.  Za^<?,  2  /Sanrf.  C%.  R,  147.)  But  it  was  nevertheless  held,  that, 
with  respect  to  the  separate  estate  of  a  feme-covert^  acquired  subse- 
quent to  the  acts  of  1848  and  1849,  for  the  more  effectual  protec- 
tion of  the  property  of  married  women,  the  old  rule  did  not  apply, 
and  that  the  wife's  deed  of  such  an  estate  might  be  executed  in  the 
same  manner  and  form  as  if  she  were  a  feme-eole.  {The  Albany 
Fire  Insurance  Company  v.  Bloody  4  Barb.  R.  407.  S.  C.  4  iT. 
Y.  R.  9.  Blood  Y.  Humphrey^  17  Ba/rb.  R.  660.  Cramer  v.  Comr 
stocky  11  How  Pr.  R.  486.  And  vide  AUen  v.  Reynolds^  36  If. 
Y.  Superior  C.  R.  297.)  And  in  respect  to  the  wife's  separate 
estate,  technically  so^^Ued,  it  was  always  held  that  the  wife  was 
regarded  as  2Lfem>e-eole.  {PoioeU  v.  Murray,  2  £dw.  Ch.  R.  636. 
S.  C.  10  Paiges  R.  256.)  The  latter  authorities  cited  held  that  a 
feme-covert  might  convey  her  separate  estate  by  a  separate  deed 
without  her  husband.  The  statute  now  provides  that  the  acknowl- 
edgment or  proof  of  the  execution  of  deeds  or  other  instruments 
by  married  women,  may  be  made,  taken  and  certified  in  the  same 
manner  as  if  they  were  sole ;  so  that  as  the  law  now  stands  in  the 
State  of  New  York,  a  feme-covert  is  entirely  independent  of  her 
husband  in  respect  to  her  own  property,  and  is  competent  to  dis- 
pose of  it  the  same  as  though  she  was  a  single  woman.  {Laws  of 
1880,  ch.  300.) 

§  371.  In  all  of  the  Now  England  states,  the  real  estate  of  a  mar- 
ried woman  could  only  be  passed  by  the  joint  deed  of  the  husband 
and  wife,  acknowledged  by  the  wife  separate  and  apart  from  her 
husband.  {Vide  Rowe  v.  Ea/mUton,  3  Maine  R.  63.  Ex  parte 
Thomae,  lb.  50.  Shaw  v.  Ruse,  14  iJ.  432.  Lane  v.  McKean^ 
15  ib.  304.  Call  v.  Perkins,  65  ib.  439.  Payne  v.  Pa/rker,  10  ib. 
178.  Dwrami,  v.  Ritchie,  4  Mason^a  R.  45.  HaiU  v.  Savage,  Ib. 
273.  Powell  V.  Moneon,  3  ib.  347.  Ma/nchester  v.  Hough,  5 
ib.  67.  Fowler  v.  Shearer,  7  Mase.  R.  14.  Andrews  v.  Hooper, 
13  ib.  476.  Conc(yrd  Bank  v.  Bdlis,  10  Cush.  R.  276.  Fla  v. 
Ca/rd,  2  N.  H.  R.  176.  Cordon  v.  Haywa/rd,  Ib.  402.  Sumner 
V.  Conant,  10  Vt.  R.  20.  Whiting  v.  Stevens,  4  Con/n.  R.  44.  Hyde 
V.  Morgan,  14  ib.  104.)  But  in  Maine  the  rule  was  construed  quite 
liberally  by  the  later  authorities.  (  Vide  Strickland  v.  Bartlett^  61 
Maine  R.  355.     Bean  v.  Boothby,  57  ib.  295.)    And  as  the  W 
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HOW  stands,  in  all  cases  except  whek^  the  land  eomds  to  die  wife 
from  her  husband,  a  feme-co^oeri  may  eonvej  her  separate  estate  the 
same  as  though  she  was  sole.  So  also  in  New  Hampshire,  the  old 
rule  in  respect  to  conveyances  of  the  real  estate  of  married  women 
be^n  to  be  modified  latterly  ( Vide  Woodroard  v.  Seaver^  38  Jf.  H, 
li  29) ;  and  now  by  the  statutes  oi  the  state,  ^fem&covert  may  dis- 
pose of  her  real  estate  by  deed  or  devise  the  same  as  single  women. 
But  in  Vermont  the  law  still  requii^  the  husbsmd  to  join  the  wife 
in  the  conveyance  of  her  estate,  except  that  in  cases  of  desertion  and 
ill  treatment  of  the  wife  by  the  htisband,  the  wife  may  dispose  of 
her  own  property  without  her  husband's  joining  in  the  deed.  (But 
'mde  Frary  v.  Booths  37  Vt  R.  78.)  And  it  is  held  that  the  wife's 
mortgage  of  her  land  to  sec^ire  her  own  promissory  note,  is  valid. 
{Frwry  v.  Booth,  37  Vt  R.  78.) 

In  HadsachuBetts,  before  the  date  of  any  of  the  statutes  of  the 
state  providing  for  the  separate  estates  of  married  womem,  the 
authorities  held  that  the  separate  deed  of  a  feme-covert  conveying 
her  own  real  estate,  was  absolutely  void.  {Lithgrow  v.  Kcwenagh, 
%  Mom.  R.  161.  Lufkin  v.  CuHis,  13  tb.  223.  Mehin  v.  Locke 
and  CmaU,  16  Pick.  R.  187.  Bruer  v.  Wood,  1  JHet.  R.  542. 
Oerrieh  v.  Mason^  4  Gray^s  R,  432.  Warner  v.  UrcBnchy  14  AUerCa 
R.  163.  Towndey  v.  Chapin,  12  tJ.  476..  Leggate  v.  Clarky  111 
Mase,  R.  308.  Weed  Sewing  Machine  ComjHmy  v.  Emereony  115 
ib.  664.  Vide  Real  v.  Warren,  2  Gray^e  R.  447.  Dreeel  v.  Jor- 
dan, 104  jMoss.  R.  407.  Comiais  v.  Weeedhoeft,  114  %b.  650. 
Child  Y.  Sampeon,  117  ih.  62.)  But  although  the  deed  was  required 
to  be  executed  by  both  husband  aend  wife,  it  was  held  that  it  need 
be  acknowledged  only  by  the  husband.  {Dudley  v.  Sumnner,  5 
Mase,  R.  438.  Cailin  v.  Ware,  9  ib.  220.  And  mde  Shane  ▼.  Poor, 
6  Pick.  R.  86.  Dole  v.  Thurlow,  12  Met.  R.  167.  Call  v.  But- 
trick,  4  Cueh.  R.  346.  Gibbs  v.  Smft,  12  ib.  393.)  And  in  1874, 
a  law  was  enacted  dispensing  with  the  assent  of  the  husband  to  his 
wife's  conveyance  of  her  own  land,  so  that  now  her  title  to  real  estate 
is  passed  in  the  same  manner  as  though  she  was  sole.  {JLawe  of  1874, 
ch.  184.)  But,  as  a  general  rule,  the  real  estate  of  married  wcHnen 
in  Connecticut  and  Ehode  Island,  can  only  be  conveyed  by  the 
joint  deed  of  the  husband  and  wife,  although  in  Connecticut,  if  the 
wife  is  abandoned  by  her  husband  for  three  years,  she  may  be 
empowered  to  convey  her  real  estate  by  the  superior  court.  While 
in  Rhode  Island,  the  conveyance  must  not  only  be  executed  by  both 
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faiisbaiid  and  wife,  but  it  muBt  be  ar.tnowledged  by  the  wife  separ- 
ate and  apart  from  her  husband,  and  so  certified  by  the  officer  taking 
the  acknowledgment,  and  the  officer  must  further  certify  that  the 
deed  was  seen  and  identified  by  the  wife.  {Kamendgh  v.  Day^  10 
M  I.  E.  3»3.) 

§  3Y2.  In  New  Jersey,  a  married  woman  could  formerly  convey 
her  separate  estate  independent  of  her  husband.  But  as  the  law 
now  stands,  the  joinder  of  her  husband  is  indispensable,  and  a  deed 
of  lands  in  the  state,  although  duly  acknowledged,  if  made  without 
her  husband,  is  held  to  be  void.  {Arm«t/r(/ng  v.  Ross^  20  N,  J» 
JEq.  B.  109.  Moore  v.  Rake^  9  Dutch.  R.  574.  Deer  v.  Craw- 
ford^ 3  HalsL  R.  90.)  And  the  conveyance  of  the  wife  must  be 
acknowledged  by  her  on  a  private  examination  separate  and  apart 
from  her  husband,  or  it  will  be  invalid.  {Marsh  v.  Mitchell^  26 
N.  J.  Eq.  R.  497.)  Although  it  is  held  that  the  certificate  of 
acknowledgment  of  the  deed  by  the  wife  need  not  state  that  there 
wajs  a  private  examination,  if  it  certify  that  she  was  examined  sepa- 
rate and  apart  from  her  husband.  This  is  regarded  as  a  substantial 
compliance  with  the  statute.  {Thayer  v.  Torrey^  37  N.  J.  L.  R. 
839.)  And  a  married  woman  living  separate  from  her  husband  by 
decree  of  court  may  convey  her  lands  without  the  concurrence  of 
her  husband.  {Nixon! 9  Dig.  547.)  The  rule  is  strictly  adhered  to, 
that  the  conveyance  must  be  executed  by  both  husband  and  wife 
insomuch  that  when  a  deed  of  trust  was  made  from  husband  and 
wife,  conveying  the  legal  title  to  certain  lands  to  a  trustee  for  life ; 
and  in  terms  constitutiiig  him  the  attorney  irrevocable  of  the 
grantors,  in  the  name  of  the  grantors  or  either  of  them  in  conjunc- 
tion with  the  grantors,  to  convey  the  lands ;  the  court  held  that  the 
power  was  a  nullity  as  respected  the  wife,  and  that  the  trustee  had 
no  power  of  sale  tmder  the  trust  deed.  {Kearney  v.  Macomh^  1 
ChreerUe  R.  189.)  But  it  is  held  that  a  mortgage  given  by  a  mar- 
ried woman  of  her  separate  property,  acknowledged  in  conformity 
with  the  statute,  and  joined  in  by  the  husband,  is  a  valid  security, 
and  may  be  enforced  both  at  law  and  in  equity.  (Oalway  v.  Fulr 
lerton,  2  Greenes  R.  889.) 

In  Pennsylvania,  the  law  upon  the  subject  of  conveyances  of  the 
wife's  interest  in  lands,  is  similar  to  that  of  New  Jersey :  the  con- 
veyance must  be  executed  by  both  husband  and  wife,  and  the  wif e'^ 
separate  deed  is  held  to  be  invalid,  and  passes  no  title.  {Rioharde 
V.  MeCldland,  29  Pmn.  R.  386.     Oliddcn  v.  Stroller,  52  ih.  400. 
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Dunham  y.  WrigJU^  53  ib.  167.)  A  convcjanoe  of  the  wife's  estate 
executed  by  both  husband  and  wife,  bot  not  delivered  nntil  after 
the  wife's  death,  will  not  be  enforced  against  the  wife's  heirs. 
{Shoenherger  v.  Zook,  34  Penn.  R.  24.  ShoetAerger  y,  Uackmanj 
37  ib.  87.)  And  when  a  wife  conveyed  her  land  without  her  hus- 
band's joining  in  the  deed,  it  was  held  that  no  title  passed  as  against 
the  husband's  claim  as  tenant  by  the  curtesy.  {Hauck  v.  Hitter^ 
76  Penn.  R.  280  )  But  it  is  held  in  Pennsylvania,  a  little  in  con- 
flict with  the  rule  as  oonstnied  in  New  Jersey,  that,  when  a  husband 
and  wife  join  in  a  trust  deed  of  the  wife's  land,  authorizing  the  trustee 
to  sell  the  land  upon  the  written  request  of  the  wife,  the  trustee  may 
mortgage  such  lands  as  security  for  a  loan  to  set  up  her  son  in  busi- 
ness. {Zane  v.  Kennedy^  73  Penn.  R,  182.)  And  it  is  further 
held  that  a  wife  may  convey  her  lands,  under  the  laws  of  Penn- 
sylvania, by  power  of  attorney,  executed  by  her  after  a  separate 
examination  from  her  husband.  {DcAzdl  v.  Crawford^  1  Penn* 
L.  J.  R.  155.)  But  the  execation  of  the  deed  by  the  wife  must  in 
all  cases  be  acknowledged  by  her  separate  and  apart  from  her  hus- 
band. {Davey  v.  Tvnmery  1  DaU.  R.  11.  Lloyd  v.  Taylor^  IK 
17.  Watson  v.  Bcdley^  1  Binn.  R.  470.)  But  though  the  wife's 
deed  is  void  for  defective  acknoM-ledgmcnt,  she  may  ratify  it  after 
her  husband's  death,  and  such  ratification  may  be  proved  by  parol. 
{Jov/rdan  v.  Jowrdan^  9  Serg.  <&  Rawlis  R.  268.)  And  a  woman 
who  has  been  decreed  a  feme-solo  trader,  under  the  Pennsylvania 
statute  of  1856,  may,  during  the  life  of  her  hnsband,  convey  her 
real  estate,  by  deed  in  which  her  husband  does  not  join.  (  WiUon 
V.  Coursin,  72  Penn.  R.  306.) 

In  Ohio  the  wife's  conveyance  of  real  estate  must  be  acknowl- 
edged by  her  separate  and  apart  from  her  hnsband,  and  the  contents 
of  the  deed  must  be  made  known  to  her,  and  so  certified  to  have 
been  done  by  the  oflScer  taking  the  acknowledgment.  {Booock  v. 
Piwey,  8  Ohio  jS^.  R.  270.)  But  an  omission  by  an  oflScer  taking 
an  acknowledgment,  to  certify  the  separate  examination  of  a  wife, 
may  be  amended,  under  the  act  of  April  17, 1854  {Swan  cfe  0.  694), 
in  a  suit  brought  for  the  purpose,  and  her  admissions  that  she 
intended  to  convey  her  title  by  the  deed,  may  be  given  in  evidence. 
{Kilboum  V.  JFury^  26  Ohio  St.  R.  153.)  The  wife's  separate  real 
estate  in  lands  in  Ohio  can  only  be  conveyed  by  a  deed  or  moHgage 
executed  by  both  husband  and  wife.  And  the  law  is  substantially 
the  same  in  Indiana,  Illinois,  Minnesota  and  Oregon,  except  that  is 
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Indiana,  the  wife  of  an  insane  huaband  may  convey  her  separate 
property  by  deed,  the  same  as  9kfem&-sole^  and  the  courts  may 
authorize  her  to  sell  and  convey  her  own  real  estate  in  case  her 
husband  abandons  her  or  is  imprisoned  in  the  penitentiary.  In 
Minnesota  a  wife  may  mortgage  her  lands  to  secure  the  purchase- 
money  thereof,  and  may  lease  her  lands  for  a  term  not  exceeding 
three  yeare  without  the  concurrence  of  her  husband,  and  if  her 
husband  is  insane  the  guardian  may  join  in  the  conveyance.  In 
Illinois  the  wife  may  convey  her  own  lands,  the  same  as  her  hus- 
band, but  inasmuch  as  the  husband  is  endowed  of  a  third  part  of 
all  the  lands  whereof  his  wife  was  seised  of  an  estate  of  inheritance 
during  coverture  unless  relinquished  in  due  form,  a  deed  from  the 
wife  alone  would  not  be  desirable.  {Vide^  besides  the  statviteSj 
Kinnaman  v.  PyU^  44  Ind.  H.  275.  Bowitrs  v.  Van  Winkle^  41 
tJ.  432.  McC<ynnick  v.  Hunter^  50  ib.  186.  Shv/maker  v.  John- 
eon,  35  ib.  33.  Mattox  v.  Hightehtve,  39  ib.  257.  AMU  v.  Abdil, 
26  ib.  287.  Baxter  v.  Bodkin,  25  ib.  172.  FUis  v.  Eenyon,  Ib. 
134.  Stevens  v.  Parish,  29  ib.  260.  Farley  v.  Filer,  Ib.  322. 
Phebrooks  v.  McFwen,  Ib.  347.  BueU  v.  Sherman,  28  ib.  "464. 
Scott  V.  Puroell,  7  Blackf.  R.  66.  Beekman  v.  Stanley,  8  Nev. 
a.  257.  Cole  V.  Van  Riper,  44  III.  R.  58.  Soovil  v.  Kdsey,  46 
ib.  344.  Rogers  v.  Higgins,  48  ib  211.  Bayt  v.  Swa/r,  53  ib.  134. 
MarsUm  v.  Brittenham,  76  3).  611.  Stiles  v.  Probst,  69  ib.  382. 
Bressler  v.  Kent,  Qlib.  426.  Randall  v.  Kreiger,  2  Z>iB.  JB.  444. 
Pon<?  V.  Carpenter,  12  Minn.  R.  430.  Dixon  v.  Merritt,  21  i&. 
196.)  In  all  of  these  states,  the  wife  is  required  to  acknowledge 
her  conveyance,  privately  and  apart  from  her  husband,  and  in 
Illinois,  it  has  been  held,  that  a  conveyance  by  a  married  woman 
of  her  real  estate  does  not,  like  other  deeds,  take  effect  by  delivery, 
but  only  by  being  acknowledged  in  the  statutory  mode.  {Lindley 
V.  Smith,  58  lU.  R.  250.  Vide  Boa/rd  of  Trustees,  ete.  v.  Davison, 
65  ib.  124.  Riggs  v.  Boylan,  4  Biss  R.  445.)  The  Illinois 
supreme  court  has  recently  held  that  the  deed  of  a  married  woman 
is  valid  and  binding  upon  her,  though  not  acknowledged  as  required 
by  the  act  of  1845,  and  that,  if  the  certificate  of  acknowledgment 
is  defective,  the  execution  may  be  proved,  as  in  the  case  of  a  feme- 
sole.  {Terry  v.  Fureka  College,  70  lU.  R.  236.)  But  in  a  still 
more  recent  case,  the  same  court  decided  that  the  deed  of  a  feme- 
covert  could  not  be  read  in  evidence  unless  the  certificate  of  the 
officer  showed  that  the  acknowledgment  was  made  according  to 
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statute,  and  that  a  defective  certificate  could  not  be  corrected  by  the 
officer  without  a  re-acknowledgment  {Merritt  v.  Yates,  71  lU. 
E.  636.) 

In  the  territories  of  Idaho,  Washington,  Wyoming  and  New 
Mexico,  the  real  estate  of  married  women  are  passed  only  by  a  con- 
veyance executed  by  both  husband  and  wife,  duly  acknowledged ; 
while  in  the  territories  of  Dakota,  Montana  and  Utah,  their  separate 
estate  in  land  may  be  conveyed  by  the  wife  the  same  as  though  she 
was  a  feme-sole.  And  it  may  be  affirmed  as  a  general  rule,  that 
in  the  States  of  Michigan,  Wisconsin,  Iowa,  Nebraska,  Colorado, 
Nevada  and  Califomia,  the  separate  real  estate  of  the  wife  may  be 
sold  and  conveyed  by  such  wife  without  the  concurrence  or  consent 
of  her  husband  the  same  as  :f  she  was  sole ;  except  that  in  Califor- 
nia all  the  property  acquired  by  husband  and  wife  during  coverture^ 
except  such  as  may  come  by  gift  or  descent  is  regarded  as  eommoo 
property  and  may  be  disposed  of  by  the  husband ;  and  except  in 
Nebraska,  the  wife  may  not  convey  any  property  given  to  her  by 
her  husband  without  his  concurrence,  and  she  can  only  convey  h&t 
other  real  estate  the  same  as  a  married  man  can  his  real  estate  with- 
out his  wife's  joining  in  the  conveyance ;  and  in  Nevada,  property 
acquired  by  husband  or  wife  during  coverture  ia  governed  by  the 
same  rules  as  in  Califomia.  {In  addition  to  the  statutes  of  ike 
states^  vide  Ilovey  v.  Smithy  22  MicK  R.  ITO.  O^Neil  v.  Vander- 
hurgj  25  Iowa  R.  104.  Purdey  v.  HayeSy  22  Iowa  R.W,  Wolff 
V.  Ya/n,  Metrey  19  ih.  134.  Green  v.  ScranagSj  Ih,  461.  Childs  v. 
McChesney^  20  ii.  431.  Saxhorn  v.  Cassidy^  21  iJ.  77.  Dentsel  v. 
Waldie^  30  Col,  R.  138.  Modlet/  v.  Ferguson,  /J.  611.  Smith 
V.  Greer,  31  i5.  476.  Daw  v.  Gould,  Ih.  629.  BnrreU  v.  Teioks- 
hury,  9  ib.  13.  KendaU  v.  MiUer,  Ih.  591.  Sehon  v.  Cemmeroial 
Co.  7  iJ.  266.)  It  has  been  held  in  Iowa,  that,  under  the  Code  of 
1851,  and  the  Revised  Code  of  1860,  section  2255,  a  conveyance  by 
a  married  woman  of  her  separate  property  was  valid  as  between  the 
parties  to  it,  without  an  acknowledgment  by  her.  {Simms  v.  Heroeyy 
19  Iowa  R.  273.)  But  in  a  more  recent  case,  it  was  decided  that, 
under  the  laws  of  Iowa  giving  the  husband  the  same  right  of  dower 
in  real  estate  of  the  wife  that  she  has  in  his  real  estate,  the  effect  of 
the  non- joinder  of  the  husband  in  the  execution  of  a  deed  of  trust 
by  the  wife  of  her  own  lands,  is  to  preserve  his  dower  in  such  lands. 
(Huston  V.  Seeley^  27  Iowa  R.  183.)  And  in  a  still  later  case,  it  is 
held  that,  if  the  name  of  the  wife  does  not  appear  in  the  body  of  the 
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deed,  but  is  signed  to  it,  and  the  certificate  ot  acknowledgment 
recites  its  execution  bj  her  and  the  relinquishment  of  her  dower, 
the  conveyance  does  not  operate  to  pass  her  real  estate.  {HeaUm 
V.  Fn/berger^  38  Iowa  JS,  186.) 

In  Colorado,  it  has  been  held  that  a  power  of  attorney  from  hus* 
band  and  wife  conferred  authority  to  sell  and  convey  all  their  real 
estate  in  a  certain  county,  empowered  the  attorney  to  convey  the 
wife's  separate  property  in  such  county.  {Clayton  v.  Spencer^  2 
Col.  R.  378.) 

§  273.  Of  the  southern  and  south-western  states,  in  Delaware, 
Maryland,  Virginia,  West  Virginia,  Kentucky,  Missouri,  North 
Carolina,  Georgia,  Florida,  Alabama,  Mississippi,  Tennessee,  Louisi* 
ana  and  Texas,  the  real  estate  of  the  wife  can  only  be  passed  by  her 
conveyance  in  which  her  husband,  is  joined,  except  that  in  West 
Virginia,  if  the  husband  and  wife  live  separate  and  apart  from  each 
other,  the  wife  may  alienate  her  separate  real  estate  by  her  indi<> 
vidual  conveyance ;  and  in  Kentucky,  the  courts  may,  upon  petition 
of  husband  and  wife,  empower  the  wife  to  use  and  sell  any  of  her 
own  estate  the  same  aa  a  feme^ole  /  in  North  Carolina,  the  wife's 
separate  real  estate  is  passed  by  her  conveyance  with  the  written 
assent  of  her  husband ;  in  Mississippi,  the  wife  may  lease  her  lands 
with  the  consent  or  concurrence  of  her  husband ;  and  in  Texas,  if 
lands  are  settled  upon  the  wife  to  her  separate  estate  exclusive  of 
her  husband,  she  may  convey  the  same  without  her  husband,  unless 
restrained  by  the  deed  of  settlement  (Besides  the  statutes^  vide 
Gelston  v.  Frazi&r^  26  Md.  /?.  329,  Preston  v.  Fryer,  38  ib.  221. 
Schley  v.  McCeney,  36  *.  266.  Qebb  v.  Rose,  40  ih.  387.  Whitr 
ridge  v.  Barry,  42  iS.  140.  Lavyrence  v.  Heister,  3  Bar.  & 
McHen.  R.  371.  Rhea  v.  Rhenner,  1  Peter^  R.  109.  Sexton  v, 
Pickering,  3  Rand.  R.  468.  Evans  v.  Kvnsbury,  2  iJ.  120, 
Zanghlin  v.  Fream,  14  W.  Va.  R.  322.  Miller  v.  ShaoMfordy  8 
DancCs  R.  289.  Pofwell  v.  Powell,  6  BusKs  R,  619.  Bowen  v, 
Sdbree,  2  ih.  112.  Latimer  v.  Olenn,  Ik  535.  Whitaker  v.  Blair^ 
3  J.  J.  Marsh,  R.  241.  Gilchrist  v.  Brice,  1  Deo.  df  Batt.  R.  359. 
Dams  V.  Dttke,  3  Hayw,  R.  401.  Seahrook  v,  Brady,  47  Oa.  R. 
660.  Winn  v  Fickiin,  54  ib.  529.  Fish  v.  StiMs,  30  Ala.  R.  335. 
Maihews  v.  Sheldon,  53  Ala.  R.  136.  Hammond  v.  Thompson,  56 
ih.  589.  Hamd  v.  Winn,  52  Miss.  R.  784.  Toulm/in  v.  Heidelberg^ 
82  ib.  268.  EzeUe  v.  Parker,  41  ib.  520.  SeUars  v  KeiUy,  45  iL  323. 
0<^  V.  Meeks,  3  Bead's  R.  387.     Gillespie  v.  Worford,  2  Cold.  Jt. 
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632.  Mathe7*8on  v.  Dcms^  Ih,  443.  Patton  v.  King^  26  Texas  R. 
685.  Vide  Logwood  v.  Ilvsseyy  60  A^.  jB.  417.)  In  Missonri,  it  has 
been  held,  that,  in  eases  where  the  husband  is  an  alien,  always  resid- 
ing beyond  the  republic,  the  wife  may  convey  her  estate  in  the 
same  manner  as  9k  feme-sole,  {Oallagher  v.  Delargy^  57  Mo.  R.  29.) 
And  in  Alabama  it  is  held  that,  when  the  wife  holds  the  land  under  a 
deed  of  gift  from  her  husband  to  her  and  her  children,  with  power  to 
her  to  sell  the  same  whenever  she  may  see  proper  to  do  so,  a  deed  from 
her,  to  which  the  husband's  name  is  signed,  though  his  name  does  not 
appear  in  the  body  of  the  conveyance  as  a  party,  is  sufficient  to  pass 
the  title  to  the  property.  {HoUeman  v.  De  Nyse^  51  Ala.  R.  95.) 
So,  also,  in  Tennessee  it  is  held  that,  under  a  deed  of  land  to  the 
separate  use  of  a  married  woman,  empowering  her  to  convey  "  by 
joint  deed  with  her  husband,"  his  signature  is  sufficient  without  any 
words  of  conveyance  or  covenant  by  him.  {Friedennvald  v.  Mvl- 
Ian,  10  ffeisk.  R.  226.) 

In  the  States  of  South  Carolina  and  Arkansas,  the  separate  estate 
of  a  wife  may,  by  constitutional  provision,  be  alienated  by  the  wife 
in  the  same  manner  as  if  she  were  Bi/eme-soley  except  that  in  South 
Carolina,  if  the  property  comes  to  the  wife  from  her  husband,  it  may 
be  subjected  to  the  payment  of  his  debts.  And  in  the  District  of 
Columbia,  the  separate  estate  of  the  wife  is  passed  by  her  own  sep- 
arate deed  without  any  reference  to  her  husband.  But  in  all  or 
nearly  all  of  the  states  and  territories  named  in  this  section,  the  exe- 
cution of  the  conveyance  of  the  wife  nmst  be  acknowledged  by  her 
privately,  separate  and  apart  from  her  husband,  and  the  certificate 
of  the  officer  taking  the  acknowledgment  must  show  that  the  same 
was  made  according  to  the  requirements  of  the  statute.  {Vids 
Levns  v.  Waters^  3  Har.  <&  McUen.  JB.  430.  Nicholson  v.  Helmr 
sley,  Ih.  409.  Webster^s  Lessee  v.  Hall,  2  ib.  19.  Brundage  v. 
Poor,  2  GiU.  A  Johns.  R.  1.  Young  v.  The  StaU,  7  ih.  253. 
Heath  V.  Edur,  1  Harr.  <&  Johns.  H.  751.  Grove  v.  Tumhro,  14 
Gratt.  R.  601.  McChesney  v.  Brownie  Heirs,  25  ib.  393.  HawUy 
V.  Troymam,,  29  H.  728.  Tod  v.  Baylor,  4  LeigKs  R.  498.  Cometz 
V,  Geiger,  1  CaWs  R,  193.  Nelson  v.  Harwood,  3  ib.  38jt.  Har- 
vey V.  Pecks,  1  Munf,  R.  518.  BarUett  v.  Fleming,  3  W.  Va.  R. 
163.  Leftwitch  v.  Near,  7  ih.  569.  Linn  v.  Paton,  10  ih.  198, 
LanghZin  v.  Fream,  14  ib.  322.  Moorman  v.  Boa/rd,  etc.  11  BusKs 
R.  135.  Hughes  v.  Coleman,  10  ih.  246.  Jett  v.  Rogers,  12  i5. 
664.    Martin  v.  Davidson^ 8  Heirs,  3  ih.  572.   McCormick  v.  WoodSy 
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14  iJ.  78.  GiU  v.  FomvUnay's  Ileira,  8  B.  Mon.  R.  177.  Blach 
hurrCa  Ileira  v.  Pennington^  Ih  47.  Steele  v.  LewiSj  1  ifon.  -ff. 
49.  Pendergast  v.  Owathmey^  2  A.  IT.  Marsh.  R.  67.  Whitaker 
V.  5^tr,  3  e/.  «/.  Marsh.  R.  67.  EUioU  v.  Piersolj  1  Peter^s  R. 
828.  Hepburn  v.  Dubois^  12  iS.  345.  TTanw^  v.  Jf^rw.,  57  Jfo.  A 
478.  BarJcer  v.  Circle^  60  iS.  258.  Devorse  v.  Snider^  Ih.  235. 
/Sftarp^  V.  McPike,  62  iJ,  300.  Pat^  v.  Carpenter,  70  iT.  61  5. 
502.  Gilchrist  v.  Brice,  1  i?^.  cfe  -Ba^.  -ff.  359.  Davis  v.  Duke, 
2  Hayw.  R.  401.  MeCreary  v.  MoCreary,  9  .BicA,  ^y.  ff.  34. 
Brown  v.  Shand.  2  CVw.  Of.  i?.  12.  Phillips  v.  Rivers,  1  S.  0. 
R.  448.  Fleming  v.  iTia;,  14  J^Za.  ^.  268.  WaddeU  v.  IT^flw^, 
42  4to.  A  293.  Johnston  v.  Wallace,  53  i/iw.  7?.  331.  ulK^  v. 
Levoir,  lb.  321.  Willis  v.  Gattrnan,  lb.  721.  Bernard  v.  Elder, 
60  *.  336.  Campbell  v.  Tbt/K,  3  F^r^.  5.  548.  Lapeter  v.  Tw- 
71^,  1  ii.  413.  Edmonson  v.  Harris,  2  TVrin.  CA.  5.  427.  -B«?- 
cjA<^  v.  If;3ai;i9r,  46  Tfec.  5.  293.  PooZ  v.  6%flw«,  /J.  207.  J^ite- 
gerald  v.  Tt^rn^,  43  iJ.  79.  iSr/iiVA  v.  Elliott,  39  iJ.  201.  ific^  v, 
Pea^cock,  97  tJ.  892.  Brawn  v.  Moore,  38  iJ.  645.  Nichjols  v. 
Gordon,  25  iJ.  /Sm^.  109.  F?efo  Nippel  v.  Hammond,  4  CW.  i?. 
211.)  Bnt  it  has  been  held  in  Tennessee,  that  a  deed  of  the  land  of 
tifeme-^iovert  is  valid  if  the  husband  signs  it,  although  he  does  not 
acknowledge  it.  {Mount  y.  Kesterson,  6  Cdd.  R.  452.)  And  in 
Maryland,  it  is  held  that  a  married  women  may  make  an  assignment 
of  her  property  for  the  benefit  of  her  creditors.  {Schuman  v.  Ped- 
dicod,  50  Md.  R.  560.)  But  a  policy  of  insurance  procured  by  the 
husband  upon  his  own  life  for  the  benefit  of  his  wife,  can  only  be 
assigned  by  both  husband  and  wife.  {Robinson  v.  Mutual  Benefit 
Life  Ins.  Co.  16  Blotch.  R.  194.)  However,  the  method  of  trans- 
ferring such  policy  of  insurance  is  sometimes  regulated  by  statute, 
as  in  the  State  of  New  York.    (  Vide  Laws  of  1879,  ch.  248.) 

§  274.  It  may  be  remarked  in  general  terms,  that  when  no  statute 
exists  providing  for  the  conveyance  of  the  real  estate  of  a  femjd- 
covert  without  her  husband's  joining  in  the  deed,  the  common  law 
will  be  regarded  as  in  force,  and  statutes  which  simply  enable  mar- 
ried women  to  convey  by  deed,  do  not,  as  a  rule,  dispense  with  the 
joinder  of  their  husbands,  and  the  individual  deed  of  the  wife  would 
not  be  valid.  But  this  doctrine  does  not  apply  to  those  cases  where 
the  wife  holds  her  lauds  by  a  deed  of  settlement  which  provides  the 
method  by  which  she  may  alienate  such  lands,  nor  to  lands  held  by 
her  as  a  trustee     In  the  former  cases,  the  wife's  interests  are  con- 
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veyed  acoording  to  the  terms  of  the  grant  to  her,  and  in  the  latter 
case,  she  may  convey  as  trustee  without  her  hnsband  joining  in  the 
deed.  There  is  no  legal  objection  to  an  adnlt  married  woman  act- 
ing as  a  tmstee,  and  exercising  the  judgment  and  discretion  belonging 
to  that  charact^.  Her  authority  in  such  a  case  is  in  the  nature  of 
a  power,  which  she  may  execute  without  the  co-operation  of  her 
husband.  {Gridley  v.  Wynant,  28  Bov),  R.  500.)  With  these  excep- 
tions, however,  unless  a  difEerent  rule  is  prescribed  by  statute,  a 
feme-covert  has  no  power  to  contract  or  dispose  of  her  separate 
property  independent  of  her  husband. 


CHAPTER  XXVI. 

THE  LAW  OF  DOWEB  —  THE  NATUEE  QF  POWEB  AND  TTS  HI8T0BY  —  DIF- 
FERENT KINDS  OF  DOWBE  —  REQUISITES  yOB  DQWEB  —  MA  BET  AGE 

SEISIN   OF   THE   HUSBAND — DEATH  OF  THE    HUSBAND -rr  ISSUE  NOT 
NEOE88ABY. 

§  375.  DowBB  is  the  estate  which  the  wife  has,  by  operation  of 
law,  in  the  property  of  her  deceased  husband,  or,  more  properly, 
the  right  which  the  widow  has,  in  law,  to  enjoy,  for  the  term  of  her 
natural  life,  a  specified  portion  of  the  lands  and  tenements  of 
which  her  husband  was  seised  during  coverture.  This  applies  only 
to  what  the  law  gives  the  wife  independent  of  any  act  of  the  hus- 
band, of  which  he  has  no  power  to  deprive  her. 

Some  have  defined  dower  to  be  the  provision  which  was  made  by 
the  common  law  for  the  support  of  the  wife  and  the  nurture  of  the 
younger  children.  {CUlb,  on  DoajoefTy  863.  2  Black.  Com.  130.) 
But  it  is  better  expressed  in  the  statement,  that  it  is  the  portion  of 
the  husband's  lands  which  the  law  gives  his  wife  at  his  decease,  to 
enjoy  dnrin^^  her  natural  life.  And  dower  at  common  law  is  the 
one-third  part  of  all  the  lands  and  tenements  whereof  the  husband 
was  seised,  at  any  time  during  coverture  (LiU.  §  36.  Co.  LiU.  31a. 
Orwy  V.  McOwM^  23  Penn.  R.  447, 461) ;  and  this  may  be  affirmed 
to  be  the  rule  generally  recognized  both  in  this  country  and  in  Eng- 
land, although  the  rule  is  changed  or  modified  by  the  statutes  of 
some  of  the  states,  and  in  some  instances  the  estate  is  entirely  swept 
away;  The  title  is  mchoaU  during  the  life  of  the  husband,  and  not 
consummate  until  his  death, 

§  376.  The  origin  of  dower  is  involved  in  considerable  doubt  and 
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obecnrity.  The  right  of  dower  has  been  recognized  by  the  cnstcHns 
ami  laws  of  every  civilized  country  from  a  very  early  age.  It  was 
said  iti  one  case  that  "  the  introduction  of  dower  into  England  is  of 
such  antiquity  that  its  origin  cannot  be  traced  with  any  degree  of 
certainty."  (  Wright  v.  Jewnings^  1  Sailey^d  Loajo  R,  277,  278.) 
Jn  another,  that  "  it  is  difficult  to  trace  the  origin  of  dower,  but  all 
writers  admit  it  to  be  of  great  antiquity."  {HtU  v.  Mitchell,  5 
Ark.  R,  608,  610.)  And  in  still  another  case  it  is  said  to  be  "so 
ancient  that  neither  Coke  nor  Blackstone  can  trace  it  to  its  origin." 
(Cornhs  V.  Young,  4  Yerg,  R.  218.)  When  the  estate  firet  origin- 
ated is  a  matter  not  entirely  free  from  doubt.  Some  have  ascribed 
its  introduction  into  England  to  the  Normans,  while  Blackstone 
thought  it  possible  that  it  might  be  in  England  the  relic  of  a 
Panlsh  custom.  (2  Black.  Com.  129.)  But  Mr.  Cruise  says  it  was 
**  derived  from  the  Germans,  among  whom  it  was  a  rule  that  a 
virgin  should  have  no  marriage  portion,  "but  that  the  husband  should 
allot  a  part  of  his  property  for  her  use  in  case  she  survived 
him.  «  *  *  And  when  the  Germans  established  themselves  in 
the  southerti  parts  of  Europe,  and  reduced  their  customs  into  writ- 
ing, they  fixed  the  portion  of  the  husband's  lands  which  he  might 
allot  for  his  wife's  dower."    (1  Oreerd.  Oruise,  152,  §  1.) 

§  377.  The  law  of  dower  appears  to  have  been  altered  in  the 
reign  of  King  Henry  II.  In  that  reign,  according  to  Glanville, 
every  man  was  bound,  both  by  the  civil  and  ecclesiastical  law,  to 
endow  his  wife  at  the  time  of  his  marriage,  either  by  naming  the 
dower  in  particular,  or  by  endowing  her  generally  of  all  his  lands. 
If  he  endowed  her  generally,  then  the  wife  was  entitled  to  her  do8 
rationaiilis,  which  was  one-third  of  her  husband's  freehold.  If  he 
named  a  dower  which  amounted  to  more  than  a  third,  it  was  not 
allowed,  but  was  reduced  to  a  third.  'Not  was  the  wife  entitled  to 
dower  out  of  any  of  her  husband's  subsequent  acquisitions,  unless  he 
specially  engaged  before  the  priest  to  endower  her  of  them.  And, 
it  is  said,  these  regulations  are  exactly  similar  to  those  contained  in 
the  Grand  ConHt'umier  of  Normandy.     (1  Greenl.  Oruise,  152,  §  8.) 

Mr.  Cruise  says  that  nothing  is  mentioned  in  King  John's  Magna 
Charta,  or  the  first  charter  of  Henry  III,  respecting  dower ;  but  in 
the  charters  of  1217  and  1224,  it  is  declared  that  dower  should  con- 
sist of  a  third  of  all  the  lands  which  the  husband  hold  during  his 
life,  unless  the  wife  had  beeh  endowed  of  a  smaller  portion  at  the 
church  doot.    (1  Oreeni.  Orwse,  152,  §  4.) 
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§  378.  But  whatever  the  origin  of  dower  or  the  date  of  its  intro- 
duction into  England,  Blackstone  says  that  the  reason  ^  hich  the 
English  law  gives  for  adopting  it  is  a  very  plain  and  sensible  one, 
^'  for  the  sustenance  of  the  wife,  and  the  nurture  and  education  of 
the  younger  children."    (2  Black.  Com.  130.)    Sir  Joseph  Jekyll 
says :  '^  The  relation  of  husband  and  wife,  as  it  is  the  nearest,  so  it 
is  the  earliest ;  and,  therefore,  the  wife  is  the  proper  object  of  the 
care  and  kindness  of  the  husband.    The  husband  is  bound  by 
the  law  of  God  and  man  to  provide  for  her  during  his  life ;  and 
after  his  death  the  moral  obligation  is  not  at  an  end,  but  he  ought 
to  take  care  of  her  provision  during  his  own  life.     This  is  the  more 
reasonable,  as,  during  the  coverture,  the  wife  can  acquire  no  prop- 
erty of  her  own.    If  before  her  marriage  she  had  a  real  estate, 
this,  by  the  coverture,  ceases  to  be  hers,  and  the  right  thereto, 
while  she  is  married,  vests  in  her  husband.    Her  personal  estate 
becomes  his  absolutely,  or  at  least  is  subject  to  his  control ;  so  that, 
unless  she  has  a  real  estate  of  her  own  (which  is  the  case  of  but 
few),  she  may  by  his  death  be  destitute  of  the  necessaries  of  life, 
unless  provided  for  out  of  his  estate,  either  by  a  jointure  or  dower. 
As  to  the  husband's  personal  estate,  unless  restrained  by  special 
custom,  which  very  rarely  takes  place,  he  may  give  it  all  away 
from  her.     So  that  his  real  estate,  if  he  has  any,  is  the  only  plank 
she  can  lay  hold  of  to  prevent  her  sinking  under  her  distress. 
Thus  the  wife  is  said  to  have  a  moral  right  to  dower."    {Banks  v. 
Sutton^  2  P.  Wins,  R.  702.)    It  has  been  said  that  the  husband's 
tenancy  by  the  curtesy  has  no  moral  foundation,  and  is  therefore 
called  an  estate  by  the  favor  of  the  law ;  but,  as  Sir  Joseph  Jekyll 
well  says,  dower  is  not  only  a  legal  but  also  a  moral  right. 

One  writer  on  ancient  law  says  that  "the  provision  for  the 
widow  was  attributable  to  the  exertions  of  the  church,  which 
never  relaxed  its  solicitude  for  the  interest  of  wives  surviving 
their  husbands — ^winning,  perhaps,  one  of  the  most  arduous  of  its 
triumphs,  when,  after  exacting  for  two  or  three  centuries  an 
express  promise  from  the  husband  at  marriage  to  endow  his  wife, 
it  at  length  succeeded  in  ingrafting  the  principle  of  dower  in  the 
customary  law  of  all  western  Europe.  Curiously  enough,  the 
dower  of  lands  proved  a  more  suitable  institution  than  the  analo- 
gous and  more  ancient  reservation  of  certain  shares  of  the  personal 
property  to  the  widow  and  children."  {Mam^s  AnoierU  ZaWj  224.) 
Some  of  the  reasons,  however,  which  existed  in  the  earlier  ages  for 
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the  institution  of  dower,  have  disappeared  under  the  usages  and 
refinements  of  modern  society ;  and  yet  the  estate  in  dower  is  still 
recognized  to  a  greater  or  less  extent  by  the  laws  of  all  Christian 
nations,  and  in  some  of  the  American  States  the  right  has  been 
extended  much  beyond  the  provisions  of  the  common  law. 

§  379.  Anciently  there  were  five  kinds  of  dower,  viz. :  dower  ad 
ostium  ecclesicBy  dower  by  the  common  law,  dower  by  the  custom, 
dower  ex  asaenau  pa;t/ri8^  and  dower  de  lapluis  heaU. 

Dower  ad  ostium  ecdesice,  "  at  the  church  door,"  was  when  a 
man  of  the  age  of  twenty-one  years,  seised  in  fee  simple,  took  his 
intended  wife  to  the  church  door  to  be  married,  and  after  the 
marriage  was  solemnized,  endowed  the  woman  of  the  whole  land, 
or  of  the  half  or  other  lesser  part  thereof,  and  then  openly  declared 
the  quantity  and  the  ciertainty  of  the  land  which  she  should  have 
for  her  dower.  In  this  case  the  wife,  after  the  death  of  her  hus- 
band, entered  into  the  quantity  of  land  of  which  her  husband 
endowed  her  without  any  assignment  or  process.  {Co,  Zitt.  34  a,) 
It  is  said,  however,  that  the  widow  could  never  take  more  than 
one-tliird  of  the  lands  of  wliich  her  husband  was  seised  at  the 
time  of  her  espousals,  and  the  husband  might  endow  her  with  less. 

Dower  by  the  common  law  has  been  stated  in  a  previous  section. 
(-4.73!^,  §  375.)  Dower  by  the  custom  is  where  a  widow  becomes 
entitled  to  a  certain  portion  of  her  husband's  lands,  in  consequence 
of  some  local  and  peculiar  custom.  And  in  cases  of  this  kind  the 
widow  cannot  waive  the  provision  thereby  made  for  her  and  claim 
dower  at  common  law,  because  all  customs  are  equally  ancient 
with  the  common  law.    {Co,  LiU.  33,  J.) 

Dower  ex  assensu  patrisy  "  with  the  father's  consent,"  was  when 
the  father  was  seised  of  tenements  in  fee,  and  his  son  and  heir 
apparent,  when  he  was  married,  endowed  his  wife  at  the  church 
door  of  parcel  of  his  father's  lands  or  tenements  with  the  assent  of 
his  father,  and  assigned  the  quantity  and  parcels.  This  species  of 
dower,  like  that  ad  ostiimi  eode&icBj  was  assigned  after  the  marriage 
ceremony  took  place,  and  was  valid  without  any  deed,  because  the 
husband  cannot  make  a  deed  to  his  wife ;  besides,  she  could  enter 
after  the  death  of  her  husband  without  any  assignment,  because 
the  demand  of  dower  was  certain  in  those  cases,  and  no  assignment 
was  necessary  to  fix  the  quantity  of  land  to  which  she  was  entitled. 
{Co,  IM.  84,  36,  87.)  This  was  greatly  convenient  for  the  wife, 
and  saved  her  the  delays  and  vexations  of  a  suit  to  recover  her 
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dower.  Assignment  of  do  wot  ad  ostium  eodesim  or  ex  assen^u 
patris  IB  now  abolished  by  statute  in  England,  and  the  practice 
never  prevailed  in  the  United  States.  Dower  de  lapluia  heaU  was 
an  incident  of  tenure  by  knight  service,  and  the  act  which  abolished 
the  military  tenures,  necessarily  put  an  end  to  this  title ;  it  is,  there- 
fore, of  no  practical  importance  to  consider  its  nature  or  provisions. 

§  380.  The  only  of  these  species  of  dower  which  prevails  in  the 
United  States,  is  that  at  common  law,  and  that  is  the  only  one  that 
it  is  necessary  to  consider  in  this  place.  This  provision  for  the 
widow  wafi  introduced  into  this  country  upon  its  first  settlement, 
and  in  most  of  the  states,  where  the  subject  is  regulated  by  statute, 
the  wife's  dower  is  about  the  same  as  provided  by  the  common  law. 
And  by  the  common  law,  there  are  three  requisites  to  dower : 
marriage,  seisin  by  the  husband,  and  his  death. 

First  then,  marriage  is  a  prerequisite,  and  in  a  suit  for  dower,  where 
the  marriage  is  denied,  there  must  be  proof  of  an  actual  marriage, 
either  under  the  forms  and  solemnities  prescribed  by  the  statutes 
of  the  state,  or  by  the  common  law.  {Jones  v.  JoneSy  28  Ark.  R. 
19.)  The  evidence  of  the  marriage,  however,  in  these  cases,  need 
not  be  of  so  conclusive  a  nature,  afi  on  charges  of  bigamy,  seduction 
and  crim.  con,j  but  may  be  proved  by  reputation,  declaration  and 
conduct  of  the  parties,  although  the  fact  of  the  marriage  must  be 
established,  and  that  too  of  a  marriage  legally  binding ;  for  dower 
will  not  attach  if  the  marriage  was  absolutely  void,  as  in  a  case 
where  one  of  the  parties  had  a  living  spouse  at  the  time  of  the  mar- 
riage. {Smart  v.  Whaley^  6  Smedes  cfe  Marsh.  R.  308.  Cropsey  r. 
Ogden,  \l  NT.  Y.  R.  228.  Young  v.  Foster,  14  ih.  114.  Smith  v. 
Woodworth,  44  Barb.  R.  198.)  The  wife  of  an  idiot,  at  the  time  of 
the  marriage,  is  not  entitled  to  dower,  Uecause  an  idiot  is  incapable 
of  consenting  to  the  contract  of  marriage.  The  same  rule  will  apply 
to  a  case  where  the  husband  was  of  unsoimd  mind  at  the  time  of  the 
marriage.  {Jenkins  v.  Jenkins^  2  Dana^s  R.  102.)  However,  if 
the  husband  should  be  restored  to  reason,  and  continue  to  cohabit 
with  his  wife,  having  been  fully  advised  of  the  marriage,  this  would 
doubtless  ratify  the  marriage,  and  entitle  the  wife  to  dower.  (  Vide 
Cole  V.  Cole,  5  Sneed^s  R.  57.)  When  a  husband  absents  hinsself 
from  the  country  the  statutory  time  for  raising  the  presumption 
that  he  is  dead,  and  his  wife  then  marries  again,  if  it  proves  that 
the  first  husband  was  still  alive  at  the  tinte  the  second  marriage  was 
solemnized,  the  wife  is  not  entitled  to  dower  in  the  property  of  her 
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(second  husband.  {Spicer  v.  Spicer^  16  Alh.  Pr.  R.  N,  S.  112.) 
But  if  the  first  husband  had  never  been  heard  of  at  the  time  of  the 
death  of  the  second  husband,  the  rule  would  be  different.  {Jaok'^ 
lion  V.  Claw^  18  John^.  R.  846.  Woods  v.  Woods^  2  Ray^s  R.  476.) 
The  requisites  for  a  legal  marriage  will  be  more  particularly  con- 
sidered hereafter. 

§  381.  An  alien  widow,  by  the  common  law,  is  excluded  from 
dower,  on  account  of  her  alienism ;  and  this,  although  she  is  the 
widow  of  a  natural  bom  citizen.  (  WalPs  case^  6  M  jore^s  P,  G. 
216.  Mick  V.  Mick,  10  Wend.  R.  379.  Vide  dim  Kdly  v.  liar- 
riaon,  2  Johns,  Ch.  R.  29.  SiMiffe  v.  Forgey,  1  Cnjo.  R,  89. 
AUherry  v.  Hawkins,  9  Donahs  /?.  177.  Conolly  v.  Smith,  21 
Wend.  R.  59.  Sistare  v.  Sistare,  2  Roofs  R,  468.)  Generally, 
however,  if  an  alien  widow  become  natumlized,  she  may  be  endowed 
in  all  the  lands  of  which  the  husband  was  seised  during  coverture. 
{Buchiincm  v.  Deshon^  1  Rar.  <&  GiWs  R.  289.  AUherry  v.  Haniy 
kins,  supra.  Priest  v.  Owmmings^  16  Wend.  R.  617.)  By  the 
English  act  a  woman  married  to  a  naturalized  citizen  may  have 
dower.  {Regina  v.  Manning,  1  Dev,  C.  C.  467.)  And  by  an  act 
of  the  United  States  congress,  it  is  provided  that  any  woman  who 
marries  a  citizen  of  the  United  States  shall  be  deemed  a  citizen  of 
the  United  States.  (10  Siat.  at  large,  604,  §  2.  Brightl&y's  Dig. 
132,  §  2.  Vide  BvHon  v.  Burton,  26  How.  Pr.  R.  474.)  So, 
really  the  alienation  of  the  wife  of  a  citizen  of  the  United  States, 
does  not  affect  her  right  to  dower ;  and  many  of  the  states  have 
enacted  statutes  expressly  declaring  that  the  alienage  of  the  wife 
shall  not  bar  her  title.  In  Connecticut,  the  wife  of  an  alien  capable 
of  holding  land  in  the  state  by  devise  or  inheritance,  is  entitled  to 
dower  in  tlie  lands  of  her  deceased  husband.  ( Vide  Whitney  v. 
Stevens,  4  Conn.  R.  44.)  And  the  rule  is  substantially  the  same 
in  Iowa  ( Vide  Stemple  v.  Herminghouser,  3  Iowa  R.  408) ;  and  in 
several  other  states.  While  in  some  of  the  states,  as  California, 
Indiana  and  Texas,  tenancies  in  dower  are  abolished,  and  other  pro- 
visions are  made  instead.  ( Vide  Beard  v.  Knx^,  6  Col.  R.  252, 
also  the  statutes  of  these  states.) 

§  382.  The  effect  of  color  upon  the  question  of  dower  has  not  been 
entirely  free  from  embarrassment.  By  the  common  law  of  England, 
all  women  who  are  natural  bom  subjects,  and  have  attained  the  age 
of  nine  years,  are  entitled  to  dower,  and  that  is  still  the  law  in  that 
kingdom.     But  in  a  large  number  of  the  American  States,  there 
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was  formerly  a  wide  distinction  in  respect  to  poKtical  privileges 
between  ''white  persons"  and  colored  persons  of  African  blood, 
and  in  many  of  the  states  where  slavery  did  not  exist,  marriages 
between  "  whites  "  and  "  blacks  "  were  positively  prohibited.  But 
now  both  classes  stand  eqnally  "  before  the  law,"  and  yet  in  several 
of  the  states  intermarriage  between  the  "  whites  "  and  "  blacks  "  is 
still  forbidden.  Where  this  is  the  law,  the  "black"  widow  of  a 
"white"  husband  cannot  have  dower,  and  vice  versa ^  although 
a  widow  of  a  husband  of  the  same  color  may  have  dower,  the  same 
in  the  one  case  as  the  other ;  and  in  those  states  where  the  "  colors  " 
are  permitted  to  commingle  by  marriage,  African  "color"  has  no 
effect  upon  the  question  of  dower  at  all. 

In  respect  to  the  Aborigines  or  Indians,  it  is  generally  under- 
stood that  they  occupy  different  relations  to  the  laws  of  the  country 
than  the  negroes.  They  are  nowhere  regarded  strictly  as  citizens, 
although  natives  of  the  United  States,  and  ^et  in  most  of  the  states, 
the  Indian  tribes  within  their  jurisdiction,  are  subject  to  the  laws 
of  the  state,  and  held  to  owe  allegiance  to  the  government  and  enti- 
tled to  its  protection.  They  may,  as  a  general  rule,  acquire  property 
by  purchase  or  descent,  and  alien  or  transmit  the  same  as  natural 
bom  citizens.  ( Vide  HaaUngs  v.  Farmery  4  iT.  Y.  JR.  293,  294. 
jDoU  v.  Irishy  2  Bari.  JS.  639.  GoodeU  v.  Jackson^  20  Johns.  H. 
693.  The  State  v.  RosSy  7  Yerg.  JS.  74.  The  State  v.  Managet^a 
<{f  ]£lection8y  1  Bailey* 8  R.  215.)  And  it  may  also  be  affirmed  as 
a. general  rule,  that  marriages  among  Indians,  according  to  their 
customs,  are  recognized  by  the  laws  of  the  state.  ( Yide  Boyer  v. 
Dwehfy  58  Mo.  R.  610.)  However,  it  is  generally  understood,  and 
in  some  instances  judicially  declared,  that  the  copper-colored  natives 
of  America,  and  the  yellow  or  tawny  races  of  the  Asiatics,  are 
excluded  from  the  benefit  of  the  naturalization  laws  of  the  United 
States  congress.  But  none  of  the  colored  races  are  excluded  from 
all  the  rights  of  property,  and  there  is  no  reason  why  they  should 
be  deprived  of  the  pri\ileg^s  of  dower.  (But  vide  ChvMtvbbee  v. 
HickSy  "8  Port.  R.  862.)  The  widows  of  conspirators  and  absentees, 
and  of  persons  attainted  are  not  deprived  of  dower  ii)  the  estate 
confiscated.  ( Yide  Sewcdl  v.  Lee^  9  Ma^s.  R.  368.  Palmer  v. 
Hortoiiy  1  Johns.  Cas.  87.  Cozens  v.  Longy  2  Pennington^s  R.  764. 
Mo^igm  V.  Baker,  1  Bay^s  R.  73.    Wells  v.  Martin^  2  ib.  20.) 

In  the  State  of  Kentucky,  alienage  is  no  impediment  to  the 
^wife's  dower  in  any  lands  acquired  by  the  husband  while  the  par- 
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ties  actually  reside  in  the  state,  provided  they  eontinne  to  reside  in 
the  state  until  the  death  of  the  husband ;  otherwise  the  common 
law  of  England  relating  to  alieus  is  in  force  in  the  state.  (  Vide 
Hunt  V.  Warwiche^  Ha/rdMa  R,  61.  Fry  v.  Smithy  2  DancSs  J?. 
39.  Dudley  v.  Graywny  6  Mon.  R.  260.  Stevenaon  v.  Dunlapj 
7  lb.  143.  Ahherry  v.  SawkinSj  9  DanoHa  R.  177.  Moore  v.  Tiih 
dale^  6  B.  Mon.  R.  352.) 

In  thf  State  of  Maryland,  alien  females  intermarried  with  citi- 
zens of  the  United  States,  and  residing  therein,  become  entitled  to 
dower.  This  is  by  the  statute  of  1813,  and  it  has  been  held  that 
it  is  limited  to  residents,  and  does  not  apply  to  alien  women  who 
have  never  resided  in  the  United  States  during  coverture. 
{McOreery  v.  Albendery  4  liar,  cfe  McHen.  R.  409.  McCreery  v. 
JSoTnerviUe,  9  Wheat  R\  354.  Owings  v.  Norwood^  2  Ear.  <6 
Johns.  R.  96.    JBuehanan  v.  Deehon^  1  liar.  <6  GUPs  R.  280.) 

In  the  State  of  New  York,  the  wife  of  an  alien  resident  dying 
seised,  and  an  alien  woman  marrying  a  citizen,  are  respectively 
entitled  to  dower.  {Loajos  of  1845,  oh.  115.)  Under  this  statute, 
however,  it  has  been  held  that  an  alien  widow  cannot  be  endowed 
of  lands  of  her  husband,  who  was  a  naturalized  citizen  of  the 
United  States  at  the  time  of  his  death,  when  the  marriage  took 
place  prior  to  the  passage  of  the  act,  when  both  husband  and  wife 
were  aliens^  and  the  widow  never  having  been  a  resident  of  this 
country.    {Oreer  v.  Sanketon,  26  Row.  Pr.  R.  471.) 

In  th9  State  of  Alabama,  alienage  is  a  bar  to  the  wife's  right  of 
dower.  {Congregational  Church  v.  Morris^  8  Ala.  R.  182.  Vide 
Eiheridge  v.  Malem/pre^  18  ib.  565.)  And  in  the  State  of  Missis- 
sippi the  common  law  rule  relating  to  aliens  in  connection  with 
dower  substantially  obtains. 

§  383.  The  second  requisite  to  dower  at  common  law  is,  that  the 
husband  should  be  seised,  some  time  during  the  coverture,  of  the 
estate  whereof  the  wife  is  dowable.  This  involves  at  once  the 
capacity  of  the  husband  to  hold  and  transmit  real  estate.  In  some- 
instances  alienage  is  held  to  bar  the  right  to  hold  real  property,  and 
in  such  a  case  there  could  be  nothing  for  the  widow  of  an  alien  to 
take  as  dower.  By  the  common  law,  an  alien,  acquiring  land  by  pui  - 
chase,  obtains  a  good  title  thereto  as  against  all  but  the  state,  and 
defeasible  by  the  latter  only  by  legal  proceedings,  instituted  for  the 
purpose  of  vesting  title  to  such  land  in  the  state  on  the  ground  of 
the  alienism  of  such  purchaser.    But,  upon  the  death  of  the  alien 
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McCauLey  v.  Grimes^  2  Gill  cfe  Johns.  li.  324.     Gilliam  v.  Jloare^ 
4  LeigKs  i?.  30.     Boyn  v.  RuUedge^  1  ^'fly'«  ^.  312.     Tru4dees  of 
Frazier  v.  CWi^  1  McCwd's  Ch.  R.  270,  279.    Broughton  v. 
Bandall^  Cro.  Eliz.  503.     But  wcfo  Smith  v.  McCartyj  119  Mcls^ 
a.  519.     Rawlins  v.  ZoumdeSj  34  J/rf.  A  639.)    The  role  that  no 
dower  attaches  where  the  husband  is  merely  the  transient  conduit 
to  pass  the  title  to  a  third  party,  is  applied  in  a  case  where  a  trans- 
fer ifi  affected  by  two  deeds  delivered  simultaneously.    {Fontaine 
V.  Boatmen^ s  Savings  Institntion^  57  jUo.  R.  652.)    And  the  doc- 
trine applies  to  a  case  where  land  is  conveyed  to  the  husband  who 
neglects  to  pay  the  purchase-money.    In  that  case  the  widow  of  the 
vendee  will  not  be  entitled  to  dower  as  against  the  vendor  to  the 
extent  of  his  purchase-money.    {Morse  v,  Thorsdl^  78  111,  R.  600. 
Greenbaum  v.  Austrian^  70  iJ.  691.     Taylor  v.  ITern^  68  ib.  339. 
Duke  V.  Brandty  51  JHo,  li.  221.     ^^orsham  v.  Callison^  49  tJ. 
206.     Caroon  v.  Cooper^  63  N.  C.  R.  386.    Brooks  v.  WoodSy  40 
Ala.  R.  638.     TFiifton  v.  llargrovesy  42  Jl/t«9.  ^.   18.     Cocke  v. 
Baileyj  Ih.  81.     Bimie  v.  Maine^  29  -4ri.  ^.  691.     Thorn  v. 
Jngramy  25  ^2^.  62.)    And  in  Illinois,  it  was  held  in  a  case  where  the 
land  was  conveyed  to  the  husband,  who  neglected  to  pay  the  pur- 
chase-money, and  subsequently  reconveyed  the  same  to  the  vendoi  in 
order  to  extinguish  his  lien,  that  the  title  passed  back  free  from  an; 
right  of  dower.  ^  {Hugunin  v.  Cochrane^  61  lU.  R.  302.     ButtriVi^ 
James  v.  Fields^  5  Ileisk.  R.  394.     Gregg  v.  Jones^  Ih.  443.)    But 
when  a  man  conveys  the  land  to  one  who  at  the  same  time  conveys  it 
to  another,  as  a  separate  transaction,  the  wife  of  the  first  grantee  will 
be  entitled  to  dower.    That  is  to  say,  if  tlie  seisin  by  the  husband  was 
for  his  own  use.     {Stan/wood  v.  Dwnning^  14  Maine  R.  290.)    And 
seisin  for  an  instant  in  the  husband  for  his  own  use  entitles  his  wife 
to  dower,  as  against  strangers  and  those  claiming  under  him^  although 
the  seisin  be  tortious.     {Randolph  v.Doss^  3  IIow.  [Miss."]  R.  205.) 
§  384.  In  connection  with  the  doctrine  of  instantaneous  seisin  in 
the  husband,  it  may  be  suggested,  that  when  the  husband  receivea 
a  conveyance  of  land,  and,  at  the  same  time  executes  a  mortgage  to 
secure  the  purchase-money,  the  wife's  right  of  dower  is  subordinate 
to  the  right  of  the  mortgagee,  yet  she  is  dowable  of  the  equity 
of  redemption,  or  of  the  surplus  value  of  the  land  above  the  mort- 
gage debt.    And  the  fact  that  the  marriage  of  the  parties  occurred 
after  the  mortgage  was  made,  and  before  condition  broken  does  not 
vary  the  rule.     The  general  rule  is,  that  a  bona  fide  mortgage 
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executed  by  the  husband  before  the  marriage,  or  after  the  marriage 
to  secure  the  purchase-money  for  the  land  mortgaged,  or  a  mort- 
gage in  which  the  wife  joins,  deprives  the  wife  of  her  dower  to 
the  extent  of  the  money  secured.  In  a  word,  in  all  such  cases, 
the  wife's  dower  is  subject  to  the  moii;gage,  and  is  limited  to  the 
equity  of  redemption.  {Hitchcock  v.  Harrvngton^  6  Johns.  E,  290. 
CoUin8  V.  Terry,  7  iJ.  278.  Coles  r.  Coles,  15  ib,  319.  Tabde  v. 
Tahde,  1  Johns,  Ch.  Ji.  45.  Titus  v.  NeHson,  5  ih.  452.  Coates 
V.  Clieever,  1  Cow.  JR.  460.  BeU  v.  The  Mayor  of  Nefw  York,  10 
Paige^s  R.  49.  RusseU  v.  Avstin,  1  ib.  192.  Van  Duyne  v» 
Thayer,  UWend.  R.  233.  S.  C.  19  ih.  162.  Wheeler  v.  J/orm, 
2  Bosw.  R.  524.  Smith  v.  Gardner,  42  JffarJ.  -ff.  356.  McOowan 
V.  Smith,  44  tJ.  232.  Denton  v.  Nanny,  8  iJ.  618.  J/^Z29  v.  Fan 
Fot>rA<5e(?,  20  iT.  F.  -ff.  412.  /S^tVA  v.  Eustis,  7  <?re<9n7.  -B.  41. 
Carll  V.  Bretman,  Ih.  102.  TF^7A?m*  v.  French,  20  Maine  R.  111. 
Campbell  v.  Knights,  24  t&.  832.  <?a^<?  v.  TFarrf,  25  tJ.  101,  102. 
Mcmning  v.  Laiboree,  33  iJ.  343.  Simarton  v.  (rray,  84  ^.  50, 
Jiwmy  V.  Ta/rhell,  87  tJ.  509.  Pra«  v.  SkofieU,  45  tJ.  386.  Jtfo<>r« 
V.  Rollins,  Ih.  493.  Norris  v.  Morrison,  Ih.  490.  Ci2««  v.  Martin, 
6  -Z\^.  jGT.  -ff.  25.  Rossiter  v.  Cossit,  15  tb.  38,  43.  Hastings  v. 
Stevens,  29.  t4.  664.  Fix^df  v.  TToZZac^,  30  tJ.  384.  BvUard  v. 
Bowers,  Ih.  500.  Adams  v.  5i7Z,  /J.  202.  Danforih  v.  Smith,  23 
Ff.  -ff.  247.  5ott(W  V.  BaUard,  13  J/tw«.  J?.  227.  /&kw  v.  -Sfe- 
t?^«,  15  iJ.  279.  Barker  v.  Parker,  17  iJ.  564.  Peabody  v.  Po^ 
^  2  Pic*.  7?.  517,  519.  (?i&?(?n  v.  O^A^r^,  5  t*.  146.  /SI  CI  3 
ih.  475.  TToZA"^  v.  Griswold,  6  iJ.  416.  jEa^t>7i  v.  Simons,  14  tJ. 
98.  Messitor  v.  TTWj^A^,  16  iJ.  151,  153.  Lamfair  v.  Lamfair,  18 
iJ.  299.  Fan  FranA^^n  v.  Eastma/n,  7  J/^.  -ff.  157.  Land  v. 
Tr^<?e&,  11  tJ.  566.  Henry^s  case,  4  C^A.  5.  257.  Draper  v. 
Baker,  12  iJ.  288.  McCabe  v.  Bellows,  7  Oray*s  R.  148.  Matthew- 
son  V.  SmM,  1  A  /.  i?.  22.  J^wA  v.  i^wA,  1  (7(?wn.  P.  559. 
Opdyk^  V.  BaHles,  8  /Sfe?ci.  i?.  188.  Hindiman  v.  5i^ife«,  1  iJ. 
861,  454.  Furman  v.  CTar*,  8  /Stoc*.  (?A.  R.  135.  ^Zy  v.  Per- 
rine,  Ih.  396.  Woodhvll  v.  P^,  1  Harris(m^s  R.  128.  J/(?n^ 
gom^ry  v.  Bruere,  2  South.  R.  865.  Thompson  v.  jffoyrf,  2  iT.  J^. 
jB.  543.  Hartshym  v  Hartshorn,  1  OreerCs  Ch.  R.  349.  jBeirf 
V.  Morrison,  12  Aferj'.  c6  Rawle^  R.  18,  21.  McArthur  v. 
McArthwr,  16  (9Aw>  51^.  i?.  193.  CWJ^  r.  Harper,  27  «J.  464. 
TT^A  V.  Breckies,  9  tJ.  831.  Snyder  v.  Snyder,  6  J/tcA.  ^.  470. 
Nottingham*  v.  Calvert,  1  Carter^s  R.  527,  529.     ITafotw  v.  (TZ^n- 
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demny  6  BlacJcf.  R,  477.  McMahon  v.  KirnhaU^  3  ib.  1.  Thomas 
V.  Ha/rdon^  44  i^n^a  R.  661.  Ha/rrow  v.  Johnson  ^  8  J/i?<.  (^y.) 
-ff.  578.  Boyer  v.  Boyer^  1  Cb^.  ^.  12.  jffoyd^  v.  Martin^  9 
Hsish  R.  382.  MaciMin  v.  CroweU^  2  Harr.  dk  Johns.  R.  243. 
Marnly  v.  Buchanan^  1  Ji/rf.  Deeis.  202.  Stewart  v.  Beardy  4  aS. 
319.  /^z<?rc^  V.  J7a5J«,  47  J/i?.  ^.  359.  jff^^A  y.  CWA*^,  1  /?a«4f. 
^.  344,  348.  FA<3a«<3y  v.  Calhoun^  12  Ze^VA'«  i?.  264.  i?a«*^2 
V.  Leitchy  13  (yT'a^^.  ^.  195.  CampbeU  v.  Murphy,  2  e/<?w^  -£j. 
^.  357.  Stoppelhein  v.  5Aw<fe,  1  ^iZP«  CA.  i?.  200.  JImegan  t. 
HarUeTy  10  /?tcA.  ^.  fi.  285.  Calmer  v.  McCraokeny  8  5.  C  .ff. 
87.  Strong  v.  Wadddly  66  J.Za.  /?.  471.  Matth£Wson  v.  Smithy  1 
AngeWs  R,  22.)  The  general  mle  is  as  indicated,  although  in 
Bome  of  the  Federal  states,  as  in  Illinois,  the  widow  of  the  mort- 
gagor is  held  not  to  be  endowable  in  the  equity  of  redemption  of 
a  mortgage  executed  by  the  husband  before  marriage.  {Burson  v. 
Dowy  65  lU.  R.  146.  And  mde  Becker  v.  Ually  1  JEHm.  Set.  Cos. 
279.)  And  under  the  statutes  of  some  of  the  states,  as  in  Geoi^'a, 
the  doctrine  of  transitory  seisin  in  respect  to  dower,  is  not  applied  at 
all.  {SlaugJiter  v.  Culpeppery  44  Ga.  R.  319.)  When  a  mortgage 
is  paid  and  satisfied,  it  is  no  longer  in  the  way  of  the  wife's  dower. 
{Bolton  V.  Ballardy  13  Mass.  R.  227.  JSUdreth  v.  JoneSy  Jh.  525. 
Snow  V.  StevenSy  15  ib.  278.  Ba/rJcer  v.  Parker y  17  i5.  564.  Hobbs 
V.  Ha/rveyy  16  Mains  R.  80.  Tide  Ketchum  v.  ShaWy  28  Ohio  St. 
R.  503.)  And  as  a  general  rule,  until  the  mortgage  is  foreclosed, 
the  widow  may  have  her  dower  assigned  to  her.  {Bank  of  Ogdens- 
Imrg  v.  Amoldy  5  Paiges  R.  88.  BaJHa/rd  v.  BowerSy  W  N.  Hi 
R.  500.)  And,  obviously,  a  mortgage  by  the  husband  subsequent 
to  the  marriage,  in  which  the  wife  does  not  join,  is  no  impediment 
to  dower,  unless  the  rule  has  been  changed  by  a  statute.  {Little- 
field  V.  Crockery  30  Mame  R.  192.)  But  the  nature  and  qualities 
of  the  property  subject  to  dower  will  be  more  fully  considered 
hereafter.  A  mechanic's  lien  has  been  held  to  take  precedence  to 
the  right  of  dower,  so  that  the  widow  can  only  have  her  dower  m 
the  surplus.     {Ungor  v.  Leitery  32  Ohio  St.  R.  210.) 

§  385.  The  last  circumstance  required  to  the  existence  of  an  estate 
in  dower  is  the  death  of  the  husband,  by  which  the  wife's  estate  is  con- 
summate. It  is  generally  understood  that  nothing  but  the  natural 
death  of  the  husband  will  give  a  title  to  dower,  though  there  are  some 
old  authorities  to  prove  that  the  wife  of  a  man  banished  by  abjura- 
tion, or  by  act  of  parliament,  which  is  a  civil  death,  would  be  entitled 
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to  dower.  But  the  proof  of  the  death  of  the  husband  need  not  be 
concluBive.  If  the  legal  presumption  of  the  husband's  death  is  estab- 
lished, the  wife  may  recover  dower  conditionally,  and  reputation  in 
the  family,  the  granting  of  letters  of  administration  and  the  like,  are 
competent  to  prove  the  death  of  the  husband.  (  Vide  Cochrane  v. 
Lihby^  18  Me,  R.  39.  Sticceadon  of  Hamllin^  3  JRob,  [Z«.]  R.  130. 
Newman  v.  JenMnSy  10  Pick,  R.  515.  Thompson,  v.  Donaldson^  3 
Esp.  R.  63.  Taylor  v.  Dipack,  2  Phill  R,  261.  Colmn  v.  Prom- 
roitor-Oeneral^  1  Ila^g,  Eccl,  R,  93.  In  re  Murray^  1  Curt  R.  596. 
Satterihwaite  v.  PoioeU^  lb.  705.  SUlick  v.  Booths  1  You.  <&  Col. 
Cos.  121.)  But,  as  in  cases  of  pedigree  and  the  like,  the  reputation 
of  the  death  of  the  husband  must  come  from  the  friends  or  relatives 
of  the  party,  or  from  perscms  likely  to  be  informed  upon  the  subject ; 
and  in  every  instance  it  should  appear  from  what  source  the  repntar 
tion  was  derived.  ( Vide  Wilson  v.  Brownlee^  24  Ark.  R,  586.  Car- 
ter V.  Montgomery^  2  Tenn.  Ch,  R.  216.  Cvddy  v.  Brown^  78  lU. 
^.415.  Tyler  v.  Flanders^  57  N.  H.  R.  618.  WM  v.  Riehardr 
sOHj  42  Vt  R.  465.  Mason  v.  JFuUer^  45  tb.  29.  Tovm  of  Union 
V.  Toion  of  Plainfield^  89  Conn.  R.  563.) 

§  386.  The  birth  of  issue  is  not  required  in  order  to  give  a  right 
to  dower,  as  it  is  in  order  to  found  a  right  to  curtesy.  Nor  is  it 
necessary  that  the  wife  should  be  physically  capable  of  bearing 
<hildren,  in  order  that  she  may  be  entitled  to  dower.  All  that  is 
required  is,  that  the  relation  of  husband  and  wife  legally  existed  at 
the  time  of  the  husband^s  death,  and  Lord  Coke  declared  that  the 
wife  might  be  endowed  even  though  the  parties  were  not  compe- 
tent to  enter  into  the  marriage  contract  on  account  of  extreme 
youth ;  holding  that  this  inchoate  and  imperfect  marriage  from  which 
eidier  of  the  parties  might,  at  the  age  of  consent,  disagree,  would 
entitle  the  wife  to  dower.  {Co.  Litt.  33.)  But  it  is  not  probable 
that  the  wife  would  be  endowed,  when  the  husband  died,  before  he 
attained  the  age  at  which  he  could  legally  contract  marriage.  If 
the  marriage  was  solemnized  before  the  husband  was  of  the  requi- 
site age  to  enter  into  the  contract,  but  he,  nevertheless,  continued 
to  cohabit  with  his  wife  until  the  age  of  consent,  and  then  died 
without  having  disaifirmed  the  marriage,  his  wife  would  be  entitled  to 
dower  in  his  lands,  because,  in  that  case,  the  marital  relation  would  be 
in  full  force  at  the  time  of  the  death  of  the  husband.  But  while  the 
birth  of  issue  is  not  necessary,  a  widow  can  never  be  endowed  in  any 
lands  in  which  her  issue,  if  she  have  any,  could  not  by  possibility  have 
an  estate  by  inheritance.    {Butler  v.  Cheatham^  8  BusKs  R.  594.^ 

70 


664:  LAW  OF  COVERTURE. 


» 


« 


CHAPTER  XX  711. 

OF  WHAT  PEOPBBTY  THB  WIFE  18  DOW  ABLE  —  DOWEB  IN  LANDS DOWEK 

IN  MINES  AND  OBE-BEDS  —  PABTNEB8HIP  J.ANDS  —  EXCHANGE  OF 
LANDS  —  LANDS  PABTITIONED  —  MOBTGAGED  LANDS  —  BEY EB8ION8 
AND  BEMAINDEB8  —  TBU8T  ESTATES  —  EQUITABLE  ESTATES — LANDS 
APPEOPBIATED  TO  PUBLIC  USES  —  SUMMABY. 

§  387.  With  respect  to  the  description  of  the  property  which  is 
subject  to  dower,  it  may  be  affirmed,  in  general  terms,  that,  at  the 
common  law,  dower  may  be  claimed  out  of  all  lands  whereof  the  hus- 
band was  seised  i/n  fee  simple^  at  any  time  dnring  the  coverture, 
and  out  of  all  incorporeal  hereditaments  that  savor  of  the  realty,  or 
which  issue  out  of  corporeal  ones,  or  which  concern  or  are  annexed 
to  or  may  be  exercised  within  the  same,  as  rents,  estovers,  common 
appendant  woods,  mills,  piscaries  and  the  like.  (2  Black.  Com. 
131.)  The  widow  is  not  entitled  to  dower  out  of  all  her  husband's 
incorporeal  hereditaments  of  what  nature  soever,  but  only  out  of 
such  incorporeal  hereditaments  as  savor  of  the  realty.  {Buckridgs 
V.  Ingram^  2  VeB.  Jun,  R,  664.) 

The  widow  is  dowable  of  all  mines  wrought  during  the  coverture^ 
whether  by  the  husband,  or  lessees  for  years ;  whether  paying  pecu- 
niary rents,  or  rents  in  kind ;  and  whether  the  mines  are  under 
the  husband's  own  lands,  or  have  been  absolutely  granted  to  him, 
to  take  the  whole  stratum  in  the  land  of  others ;  and  dower  may  be 
assigned  of  mines,  either  collectively  with  other  lands,  or  separately 
of  themselves.  {Stoughton  v.  Leigh^  1  Tatmt  B.  402.  Dicken  v. 
Ea/mer^  1  Dreury  &  Smale^a  B.  284.  BiUinga  v.  Taylor^  10 
Pick.  B.  460.  Cravich  v.  Puryear,  1  B<md.  B.  258.)  This  is  the 
rule  in  respect  to  mines  opened  during  coverture,  but  not  as  to 
those  which  remain  unopened  at  the  time  of  the  owner's  death. 
The  general  doctrine  is,  that  where  mines  of  any  description  have 
been  opened  and  worked  during  the  lifetime  of  the  husband,  the 
wife  is  dowable ;  but  not  in  mines  or  strata  not  opened  at  aH.  The 
newly  opening  of  such  mines  by  the  widow  would  be  waste.  ( Vids 
Coatea  v.  Cke&ver,  1  Caw.  B.  460,  474.  Whits  v.  Story,  2  BtlTa 
B.  543,  548.  And  vide  Freer  v.  Stotenbur,  36  Barh.  B.  641.)  It 
makes  no  difference  that  the  mines  may  have  been  opened  in  the 
life  of  the  husband  and  temporarily  abandoned.     If  opened  in 
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the  lifetime  of  the  husband,  the  widow  may  work  them,  provided 
the  land  where  they  are  have  been  aBsigned  to  her  as  dower,  and  the 
supreme  court  of  Illinois  has  recently  held,  that  it  is  not  waste  in 
a  widow  to  work  mines  opened  by  the  heir  before  assignment  of 
dower,  and  that  she  is  entitled  to  dower  in  the  profits  in  case  the 
mines  should  be  worked  by  the  heirs  or  owner  of.  the  fee  before 
asdignment  of  dower.  {Lerifers  v.  Henke^  73  lU,  JR,  405.)  This 
doctrine  in  respect  to  mines,  including  iron  and  coal,  applies  also 
to  lime  and  stone  quarries  in  every  particular.  {Moore  v.  Rot^ins^ 
45  Maine  R,  493.)  And  in  North  Carolina  the  same  principles 
govern  the  right  to  make  turpentine  ;  and  it  is  held  that  the  widow 
will  not  enjoy  the  right  unless  turpentine  had  been  made  by  the 
husband ;  if  he  had  done  so,  then  she  may  use  trees  already  boxed 
in  his  lifetime,  or  box  new  ones,  not  exceeding  the  amount  of  tur- 
pentine obtained  when  dower  was  assigned.  {Carr  v.  Carr^  4  D&o. 
<fe  BaU.  R.  179.) 

§  388.  A  widow  is  dowablc  of  an  incorporeal  hereditament,  as 
of  a  ferry,  and  a  proper  portion  of  the  profits,  or  the  use  of  it  for  a 
portion  of  the  time  may  be  allotted  as  such  dower.  {Steven^ 
Heirs  v.  Stevens^  3  Dana^s  R,  371.  Vide  Avhin  v.  2>aZy,  4  Bam, 
<&  Aid.  R.  107.)  So  the  widow  of  one  who,  during  coverture, 
was  a  riparian  j)roprietor,  becomes  dowable,  upon  his  death,  in  the 
accretions  of  the  riparian  estate,  and  this  right  of  the  widow  is  not 
divested  by  a  sale  of  the  mainland,  during  the  husband's  lifetime, 
made  by  his  assignees  in  bankruptcy.  {Lombard  v.  Kimie^  73  lU. 
R.  446.  Oale  v.  JBUmiey  80  ih.  132.)  And  in  Kentucky  it  has  been 
held,  that  dower  may  be  assigned  to  a  widow  in  the  stock  in  a  rail- 
road company  owned  by  her  husband  at  the  time  of  his  death. 
{Price  V.  Price,  6  Dana^s  R,  107.  Copeland  v.  CopeUmd,  7 
BvsK%  R.  349.)  But  this  cannot  be  affirmed  as  a  general  rule: 
although  the  road-bed  and  rolling  stock  of  a  railroad  company  may 
be  deemed  real  estate,  it  is  difficult  to  assign  dower  therein  to  the 
widows  of  the  stockholders,  and  shares  in  railroad  companies  are 
personal  property.  {Johis  v.  Johns,  1  Ohio  St.  R.  850.  Boa/rd- 
man  v.  Cutter,  128  Mass.  R.  388.)  A  widow  is  not  dowable  in 
an  annuity  granted  to  her  husband  and  his  heirs,  because  it  is  a  per- 
sonal demand  only,  chargeable  upon  the  person  of  the  grantee. 
(Earl  of  Stafford  v.  Buckley,  2  Ves.  Sen.  R.  170.  Avhin  v.  Dcdy, 
4  Bam.  <&  Aid.  R,  59.  Holdemess  v.  Carmarthur,  1  Bro.  C.  C. 
877.)    Neither  can  a  widow  have  dower  in  the  right  and  privilege, 
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granted  to  the  hasband,  of  taking  and  neing,  for  hydraulic  pur- 
poses, a  portion  of  the  sorplus  waters  of  the  Erie  canal.  {Kin^ 
man  v.  Sparrow^  12  Barb.  R.  201.)  At  the  common  law,  a  widow 
is  entitled  to  crops  growing  on  the  land  assigned  to  her  for  dower, 
or  whatever  is  there  annexed  to  the  freehold.  But  in  order  that  she 
have  the  benefit  of  the  growing  crops,  grass,  fruit  and  the  like,  they 
must  be  upon  the  land  at  the  time  it  is  assigned  to  her  as  dower. 
{Kain  v.  Fuher,  6  N.  T.  JR.  697.  aark  v.  Battorfy  1  Sup.  C. 
R.  hy  T.  <&  a  58.  Parker  v.  Parker,  17  Mass.  R.  236.)  And 
in  Arkansas  it  is  held  that  a  widow  is  not  entitled  to  dower  in  a 
growing  crop,  which  had  been  conveyed  by  her  husband  in  trnst  to 
secure  the  payment  of  a  debt,  although  she  was  not  a  party  to  the 
trust  deed.    {Street  v.  Saunders,  27  Ark.  R.  554.) 

§  389,  A  widow  is  entitled  to  dower  in  lands  held,  in  fee,  by  het 
husband  in  common  with  others  at  the  time  of  his  death,  and  she 
may  have  the  same  set  off  to  her  to  be  held  in  common  with  the 
other  owner  or  owners.    {Smith  v.  Smith,  6  Zans.  R.  313.    Jack- 
son V.  EdwwrAs,  22  Wend.  R.  498.    Dolf  v.  Barrett,  15  Johns. 
-ff.  21.     Chwrch  V.  Chwrch,  3  Samdf.  Ch.  R.  434.     WiUdnson  v. 
Parish,  2  Paiges  R.  653.     Totten  v.  Sttiyvesant,  8  £dw.  Ch.  R. 
500.     Hudson  v.  Steere,  9  R.  I.  R.  106.    Blossom  v.  Blossom,  9 
AUerCs  R.  251.    Potter  v.  Wheeler,  13  Mass.  R.  504.    Masher  v. 
Mosher^  82  Maine  R.  412.     Cook  v.  Walker,  70  ib.  232.    Davis 
V.  Logan^  9  DamjoHs  R.  185.     Harville  v.  EoUoway,  24  Arh  R. 
19.    SvMon  V.  Rolf,  3  Levim  R.  84.)    However,  it  is  held  in 
Tennessee,  that  before  dower  can  be  assigned  to  the  widow  of  one  of 
two  or  more  joint  owners  of  land,  the  land  should  be  partitioned, 
and  the  widow  endowed  of  the  portion  allotted  by  the  partition 
to  the  husband.  (  Walker  v.  Walker,  6  Coidw.  R.  571.)    But,  aB  a 
general  rule,  it  is  held  that  partition  need  not  precede  the  setting 
aside  the  dower  in  case  of  lands  held  in  common  by  the  husband. 
{Ross  V.  Wilson,  58  Oa.  R.  249.    Brown  v.  Adams,  2  Whart.  R. 
188.    Vide  Reynard  v.  Spencer,  4  Bean).  R.  103.) 

When  real  estate  is  purchased  for  the  use  of  a  commercial  partner- 
sliip,  and  paid  out  of  the  proceeds  of  the  partnership,  and  conveyed 
to  one  of  the  partners,  although  he  will  have  the  legal  interest,  the 
estate  will,  in  equity,  be  converted  into  personalty,  and  his  widow 
will  not,  therefore,  be  entitled  to  dower  out  of  his  share.  So  if 
in  such  a  case  the  estate  was  conveyed  to  the  partners  as  tenants  in 
common,  their  widows  have  no  right  to  be  endowed  out  of  their 
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respective  shares.  {Thornton  v.  Dixon,  3  Bro.  C,  0,  19.  Ripley 
V.  Waterworih,  7  Vcs.  R.  426.)  But  this  doctrine  must  be  taken 
with  some  qualification.  The  general  rule  undoubtedly  is,  that  all 
property,  whether  real  or  personal,  acquired  by  a  co-partnership  for 
the  purposes  of  the  concern,  is  subject  to  all  the  debts  of  the  part- 
nership, and  to  the  debts  of  one  partner  to  the  other  partners  in 
i*ospect  to  the  partnership,  and  it  mtist  be  first  applied  in  satisfac- 
tion of  the  demands  of  the  partnership.  Upon  this  principle,  it  has 
sometimes  been  decided,  that  all  property,  whatever  its  nature,  pur- 
chased with  partnership  capital  for  the  purposes  of  partnership 
trade,  continues  to  be  partnership  capital,  and  to  have,  to  every 
intent,  the  quality  of  personal  estate,  {yide  Townseiid  v.  DeoayneSy 
I  Mont,  on  Part.  App.  96.  Sdhrig  v.  DavieSy  3  Dow.  R.  242. 
Fereday  v.  Wightfwicky  1  Russ.  <&  My.  R.  46.  8.  C.  1  Taunt.  R. 
250.  PhiUips  V.  PMUipSy  1  My.  dk  KeerCs  R.  649.  Broom  v. 
Broom^  3  ib.  443.  Houghton  v.  Uoughton,  11  Sim.  R.  491. 
Smith  V.  Smithy  5  Ves,  R.  189.  Bolmmn  v.  Shore^  9  ib.  500. 
Ouataner  v.  BradshmOy  4  Har^s  R.  315.  Hale  v.  Plummer^  6 
Ind.  R.  121.  Galhraith  v.  Gedge,  16  B.  Mon.  R.  634.  This 
doctrine,  strictly  applied,  would  deprive  the  widow  of  a  deceased 
partner  of  all  dower  in  lands  held  by  the  co-partnership.  But  the 
rule  more  generally  recognized  is,  that  real  estate  purchased  with 
partnership  funds  is  regarded,  in  equity,  as  personal  property,  for 
the  purposes  of  payment  of  the  debts  and  the  settlement  of  the 
pamership  concerns  between  the  partners ;  but  for  all  other  pur- 
poses such  estate  is  treated  as  realty.  (  Vide  Buohan  v.  Sumner^  2 
Ba/rh.  Oh.  R.  165.  Smith  v.  Ta/rltony  Ih.  336.  Coster  v.  Clarlcy 
3  Edw.  Ch.  R.  428.  Ddmonioo  v.  OaUa/wmey  2  Sandf.  Ch.  R. 
866.  CoUumh  v.  Ready  24  N.  T.  R.  505.  Va/n  Brunt  v.  Apple- 
gaUy  44  ib.  544.  Hisoock  v.  PhelpSy  49  ib.  97,  103.  S.  C.  2  Lam. 
R.  106.  MarHn  v.  Wagen&ry  1  i«^.  T.  S.  C.  [T.  (6  C]  R.  509, 
518.  Zime  Rock  Bank  v.  Phetteplacey  8  R.  I.  R.  56.  Mmory  v. 
Bradley y  11  ib.  870.  Dermey  v.  Mahoneyy  23  N.  J.  Eg.  R.  247. 
National  Bank  of  Metropolis  v.  S^^ragus^  20  ib.  13.  Uhler  v. 
SempUy  lb.  288.  Campbell  v.  Cam^Uy  80  ib.  416.  Tr<?«^  v. 
Hickory  Mining  Assooiationy  80  Penn.  R.  88.  Poster  v.  BameSy 
81  iJ.  377.  Dickinson  v.  Borgery  87  iJ.  274.  McChing  v.  SwariSy 
Ib.  621.  Jf<9i7y  V.  Fixx?,  71  iJ.  488.  Foster's  appeal,  74  iJ.  391. 
Ramvmel^yerg  v.  MitoheUy  29  <?Aw>  61^.  -ff.  22.  Miller  v.  ProctoTy 
20  iJ.  412.     Morgan  v.  Olveyy  53  /Tirf.  5.  6.     /7aZ«  v.  PlummeVy  6 
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lb.  121.  Bopp  V.  Fox^  63  III.  R.  540.  Simjpsofi  v.  Zeaehj  86  tb. 
286.  Manck  v.  Manck^  54  «5.  281.  Hewett  v.  RanHn^  41  i<^{£Mi 
^.  36.  7i?oAr  V.  Clemens^  Ih.  95.  Sherwood  v.  aS^.  Pat^,  ^.  ^a//- 
r(?a(?  (7(9.  21  Minn.  R.  127.  ^ani  of  LouismUe  v.  5afo,  8  BttshU 
R.  672.  Bryant  v.  Rwnier^  6  t5.  75.  ComwaZl  v.  Cornwall^  Ih. 
869.  P<?i/-c<3  V.  r/^5^,  10  Z^A'*  ^.  406.  FA^safl^  v.  Calhoun^ 
12  iJ.  264.  Xt/i^  V.  Tr^*«,  70  iT.  (7.  /?.  372.  Price  v.  Hicks,  14 
J^^.  i?.  565.  Loubat  v.  Nov/rse,  5  iJ.  350.  Zi^  v.  Snedecor,  52 
-4Za.  /?.  167.  Scruggs  v.  Blair,  44  JWTw.  5.  406.  Whitney  v. 
Cotton,  53  iJ.  689.  Drewry  v.  Montgomery,  28  -4.rij.  i?.  256.  But 
i>«fo  McKee  v.  Orijffm^  23  Za.  -4nn.  iff.  417.)  But  to  constitnte 
real  estate  partnership  property,  it  mnst  not  onlj  be  purchased 
with  the  firm  fands,  but  used  for  partnership  purposes.  {Cox  v. 
McBumey,  2  Scmdf.  R.  561.  RuaaeU  v.  JftK^,  26  Mich.  R.  1. 
PW?6  V.  Hicks,  sfwpra.  RandaU  v.  RamdaU>,  7  ^w.  i?.  271.) 
And  the  fact  that  two  persons  buy  land  together,  and  afterward 
plant  it  in  partnership,  has  been  held  not  to  render  the  land  part- 
nership property.  {Pecot  v.  Armelin,  21  Za.  Arm.  R.  667.)  Nor 
does  the  fact  that  partners  carry  on  a  partnership  business  on  a  lot 
of  land  belonging  to  the  members  of  the  partnership  necessarily 
impress  it  with  the  character  of  partnership  property,  unless  they 
have  by  agreement  or  otherwise  purposely  impressed  upon  it  that 
character.  (  Ware  v.  Owens,  42  Ala.  R.  212.)  And  lands  owned 
and  used  by  partners  in  their  partnership  business,  will  not  be 
treated  as  personalty,  if  it  is  not  necessary  that  they  be  sold  for  the 
purposes  of  the  firm,  unless  by  agreement  of  the  parties  they  are 
treated  as  partnership  property.  {Cookson  v.  Cookson,  8  Sim.  R. 
529.  Houghton  v.  HougkUm,  11  ih.  491.)  And  if  lands  are  bought 
for  partnership  purposes,  and  paid  for  out  of  joint  effects,  but  by 
the  express  agreement  between  the  partners,  that  the  same  should 
become  the  separate  property  of  one  of  them  to  whom  it  was  con- 
veyed, it  will  be  deemed  the  property  of  the  grantee,  and  his  wife 
will  be  entitled  to  dower  in  the  lands.  {Smith  v.  Smith,  5  Ves,  R. 
189.  Chreene  v.  Greene,  1  Hammond^s  R.  244.)  But  in  no  case 
can  a  widow  have  dower  in  real  estate  held  as  partnership  assets, 
which  is  necessary  for  the  payment  of  pamership  debts.  {Hisack 
V.  Jaycox,  IS  Bankr.  Reg.  507.)  The  general  rule  upon  the  sub- 
ject is  recognized  in  Missouri,  although  they  have  a  statute  there 
(  Wagner^ s  ^tat.  542,  §  23)  declaring  that  "  the  widow  shall  have 
dower  of  the  real  estate  of  her  husband    *    *    *    although  the 
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same  may  have  been  held  by  him  as  joint  tenant,  or  tenant  in 
common,  or  co-partner."  (  Willet  v.  Drown^  65  Mo.  R,  138.)  If 
partnership  lands  are  conveyed  away  in  good  faith  during  the  exist- 
ence of  the  co-partnership,  nnder  no  circnrastanccs  can  the  widows 
of  the  respective  partners  have  dower  in  the  lands.  {Oreene  v. 
Greene^  1  Ohio  R.  525.  &umner  v.  Hampson^  8  ih.  328.  Sioasey 
V.  Shady^  20  Ohio  St  R.  333.  Richardson  v.  Wyetty  2  Dessau. 
R.  471.  Duhring  v.  Duhring^  20  Miss.  Ji.  174.  Woolridge  v. 
Wilkinsy  3  How.  [Mi^s.]  R.  360.) 

It  may  be  affirmed  that  estates  held  by  partners  may  or  may  not 
be  liable  to  dower,  according  to  the  circumstances  of  each  case. 
Whenever  real  estate  is  purchased  as  part  of  the  capital,  whether 
by  the  form  of  the  conveyance  the  le^al  estate  vests  in  them  as 
joint  tenants  or  tenants  in  common,  it  vests  in   them   and  their 
respective  heirs  in  trust  for  the  purposes  of  the  partnership,  until 
those  purposes  are   accomplished.      Until  then,  the   land  has  in 
equity  all  the  attributes  of  personal  property,  held  in  partnership 
and  in  trust;  and  the  widow  of  a  deceased  partner  cannot  have 
dower  until  the  claims  of  the  partnership  creditors  and  of  the  sur- 
viving partner  are  adjusted  and  settled.    (1   OreenL.  Cruise^  180. 
Sigourney  v.  Munn^  7  Cami.  R.  11.     Iloxie  v.  GarVy  1  SumneT^s 
R.  173.     CroAJoshay  v.  Ma/uUj  1  Swanst.  R.  495,  522.     Broow.  v. 
Broom^  3  Mylne  cfe  Keen!s  R.  443.)    And  the  character  of  real 
estate  held  by  co-partners  for  partnership  purposes  may  be  determ- 
ined by  the  expressed  understanding  of  the  parties.     It  is  compe- 
tent for  the  partners,  by  agreement  between  themselves  to  determine 
the  character  of  such  property ;  and  it  has  sometimes  been  held,  that 
unless  there  be  some  agreement  to  the  contrary,  a  purchase  made 
of  real  estate,  and  a  conveyance  taken  to  partners  as  tenants  in  com- 
mon, although  paid  for  out  of  their  joint  fund,  and  to  be  used  for 
partnership  purposes,  the  property  must  still  be  deemed  real  estate. 
{Smith  V.  Smithy  6  V^*  R*  189.     Patton  v.  Patton^  Wvnst.  Eg.  R. 
V,  2,  p.  20.    Smith  v.  Jackson^  2  Edw.  Ch.  R.  28,  32.     Coster  v. 
Clarke^  3  ih.  428.    McDermot  v.  Lawrence^  7  Serg.  cfe  RanjoU^s  R. 
438.)    And  it  has  been  held,  that,  as  to  strangers,  partners'  agree- 
ment to  make  real  estate  common  stock  must  be  in  writing,  and 
ought  to  be  on  record ;  that  parol  proof  is  not  competent  to  show 
that  real  estate  conveyed  to  two  as  tenants  in  common,  is  partner- 
ship property.     (Zefevre^s  appeal^  69  Pemh.  R.  122.     And  vids 
Ehlerfs  appeal^  7^  ih.  79.    Jones'^  appeal^  Ih,  169.)    This  is  the 


560  LAW  OF  COVERTURE. 

rule  at  law  ;  and  indeed,  in  the  courts  of  law,  real  estate  conveyed 
to  all  the  members  of  a  partnership,  though  purchased  with  the 
funds  of  the  partnership  and  used  for  partnership  purposes,  rests  in 
the  partners  as  tenants  in  common.  {Peck  v.  Fishery  7  Cush.  JS, 
390.  Endgn  v.  Briggs^  6  Gray^s  R.  329.)  But  in  equity,  the 
rule  is  diflPerent.  There,  when  real  estate  is  purchased  in  the  man- 
ner supposed,  and  conveyed  to  the  partners  in  snch  a  way  as  to 
make  them  tenants  in  common,  in  the  absence  of  an  express  agree- 
ment, or  of  circumstances  showing  an  intent  that  such  estate  shall 
be  held  for  their  separate  use,  it  is  considered  and  treated  aa  vested 
in  them,  in  their  partnership  capacity,  clothed  with  an  implied  trust 
that  they  shall  hold  it  until  the  purposes  for  which  it  was  so  pur- 
chased, shall  be  accomplished.  ( Vide  Dyn  v.  Clark^  5  Met.  R.  562, 
Howard  v.  Priest^  Ih.  582.  Btimdde  v.  Merrick^  4  ih.  537. 
Campbell  v.  Campbell^  30  N.  J.  Eg.  ^.415.  Morris  v.  Kearsley^ 
2  Younge  <&  CoU.  R.  139.  Bligh  v.  Brent,  Ih.  268,  288.)  In 
these  cases,  of  course,  the  widow  of  a  partner  cannot  have 
dower  in  the  partnership  lands;  at  least,  not  until  the  partner- 
ship affairs  are  entirely  wound  up,  and  then,  only  in  the  surplus 
remaining  after  the  partnership  concerns  are  fully  adjusted.  {Good- 
hv/m  V.  Stevens^  5  GiWs  R.  1.  Ooodhum  v.  Stevens ,  1  Md.  Ck. 
R.  420.) 

§  390.  It  may  happen  from  the  nature  of  the  property  and  the 
different  kinds  of  remedies  given  for  the  recovery  of  it,  that  it  will 
be  considered  either  a  real  or  a  personal  inheritance,  at  the  election 
of  the  heir,  so  as  to  place  the  widow's  right  of  dower  in  his  power. 
The  right  to  dower  may  also  depend  on  the  election  of  a  third 
person.  If,  previously  to  the  title  of  dower  attaching,  the  husband 
has  by  contract  given  to  the  tenant  of  another  the  option  of  pur- 
chasing the  estate,  the  exercise  of  that  option  either  before  or  after 
the  husband's  death,  will,  at  common  law,  convert  the  estate  into 
personalty,  and  defeat  the  widow's  right  to  endowment.  {Tovmley 
V.  Bidwelly  14  Ves.  R.  591.)  The  widow  is  prima  faxne  entitled 
to  be  endowed  of  a  rent  charge ;  but  if,  before  distress  and  avowry 
made,  her  husband  die,  and  the  heir  brings  his  writ  of  annuity  and 
recovers  judgment  in  it,  or  proceed  no  further  than  filing  a  decla- 
ration, the  heir's  election  is  barred  and  the  rent-charge  will  bo 
converted  into  a  mere  personal  annuity,  in  which  the  widow  can- 
not claim  dower,  for  the  lands  are  forever  discharged  from  the  real 
remedy  by  distress.     These  are  examples  when  the  widow's  right 
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to  endowment  is  sometimes  in  the  power  of  the  heir  or  a  third 
person.     (Co,  Zitt.  144,  145.) 

The  doctrine  of  the  common  law  in  case  of  the  exchan^  of  lands 
by  the  husband  during  coverture  is,  that  the  wife  is  not  entitled  to 
dower  in  both  the  lands  given  and  taken  in  exchange,  but  only  in 
one  parcel  to  be  elected  by  the  widow.  {BuHer^s  oase^  3  Zeon.  H, 
271.)  But  this  rule  of  the  common  law  is  not  recognized  in  all  the 
states,  although  it  prevails  in  New  York,  Michigan,  Wisconsin, 
Minnesota,  Illinois,  Kentucky,  Arkansas,  Oregon,  and  probably 
other  states,  and  in  the  District  of  Columbia.  ( Vide  the  statutes 
of  the  several  states  and  territories.  Stevens  v.  Smith,  4  «/.  «7] 
Marsh.  R.  64.  Mahoney  v.  Young,  3  DancHs  R.  588.)  In  New 
Hampshire,  the  widow  seems  to  be  endowed  in  all  the  lands  of 
which  the  husband  had  an  estate  of  inheritance  during  coverture, 
whether  the  same  were  taken  in  exchange  or  otherwise.  {Cass  v. 
Thompson,  1  N.  H.  R.  65.)  And  the  same  rule  may  be  recognized 
in  some  other  states,  although  the  doctrine  of  the  common  law  is  so 
much  more  just  and  equitable,  it  probably  has  not  been  changed  by 
statute  in  many  of  the  states  or  territories. 

It  is  important,  however,  in  this  connection,  to  understand  the 
meaning  of  an  exchange  in  the  legal  acceptation  of  the  term.  An 
exchange  is  defined  by  Blackstone  to  be  *'  a  mutual  grant  of  equal 
interests,  the  one  in  consideration  of  the  other.  *  *  *  The 
estates  exchanged  must  be  equal  in  quantity,  not  of  valv^,  for  that 
is  immaterial,  but  of  interest,  as  fee  simple  for  fee  simple,  a  lease 
for  twenty  years  for  a  lease  for  twenty  years,  and  the  like."  (2 
Black.  Com.  223.)  And  when  the  common  law  rule  is  adopted  by 
the  statute  of  any  state,  the  conclusion  is  that  it  was  adopted  with 
reference  to  the  common  law  definition  of  this  species  of  conveyance, 
(  WUgox  v.  RandaU,  7  Barh.  R,  633,  639.) 

But  if,  for  a  valuable  consideration,  the  division  of  lands  held  in 
common  by  two  or  more  parties  is  jpurposeLy  made  in  unequal 
parts,  the  widow  will  not  be  limited  in  her  right  of  dower  to  the 
part  which  was  released  to  her  husband.  {Mosher  v.  Mosher,  32 
Maine  R.  412. 

§  391.  If,  at  common  law,  the  husband  seised  of  a  rent-charge  in 
fee,  purchase  the  inheritance  of  the  lands  out  of  which  the  rent 
issues,  his  widow  must  elect  of  which  she  will  be  endowed.  And 
if  the  husband  make  a  feoffment  in  fee,  reserving  a  rent,  she  must 
elect  to  be  endowed  either  of  the  lands  or  of  the  rent ;  and  if  she 
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make  a  choice  of  the  former,  she  will  hold  them  discharged  of  the 
latter.     {Perkins  on  Conveyancing^  §§  320,  324.) 

As  the  period  for  the  wife  to  make  her  election  in  these  cases  is 
at  her  husband's  death,  and  not  sooner,  it  has  been  determined 
that  if  she  and  her  husband  exchange  her  lands  for  others,  and 
then  they  convey  away  by  deed  and  fine  the  lands  taken  in  exchange, 
she  will  nevertheless  be  at  liberty  to  enter  upon  her  own  estate 
after  her  husband's  death.  {AnonyrrumSy  1  Leon.  R.  285.)  But 
this  would  not  be  the  case  if  the  lands  exchanged  were  conveyed  in 
the  manner  by  which  the  separate  lands  of  a  wife  may  be  legally 
transferred. 

K  the  husband  were  seised  in  fee,  and  conveyed  away  the  estate, 
and  tlien  took  it  back  again  in  fee,  or  in  tail  the  widow  may  elect 
whether  she  will  be  endowed  upon  the  first  or  second  seisin,  the 
exercise  of  which  may  be  of  material  consequence  to  her.  {Co. 
Liu.  33.)  But  the  right  of  election  hereinbefore  noticed,  has  no 
application  at  the  present  day  in  England,  for  the  reason  that  by 
statute,  no  widow  is  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his  lifetime  or 
hj  his  will.  (3  and  4  William  IV,  oh.  105,  §  14.)  The  dower  of. 
the  wife  is  therefore  defeated  by  her  husband's  alienation,  and  in 
several  of  the  American  States  it  is  necessary  that  tlie  husband  die 
fieized  of  the  lands  in  order  that  dower  may  attach.  This  is  the 
•rule  in  Connecticut,  Vermont,  North  Carolina,  Tennessee,  Qeorgia, 
Mississippi,  Kew  Hampshire,  and  possibly  in  some  others,  although 
it  is  quite  certain  that  in  most  of  the  remaining  states  the  rule  of 
the  common  law,  that  seisin  during  coverture  is  sufficient,  is  still 
retained. 

§  392.  In  some  of  the  states  the  law  expressly  excludes  wild  and 
uncultivated  lands  from  the  operation  of  dower.  Thus,  in  the 
State  of  Massachusetts  it  is  provided  by  statute  that  ^^a  widow 
shall  not  be  endowed  of  wild  lands  of  which  her  husband  shall  die 
seised,  nor  of  wild  lands  conveyed  by  him,  although  they  should 
be  afterward  cleared ;  but  this  shall  not  bar  her  right  of  dower  in 
any  wood  lot,  or  other  land  used  with  the  farm  or  dwelling-house, 
although  sudi  wood  lot  or  other  land  should  never  have  been 
cleared."  {Qen.  Stat.  1860,  ch.  90,  §  12.  And  vide  Connor  v. 
Shepherd,  15  Mass.  R.  164.  WM  v.  Townsend,  1  Pick.  R.  21.) 
But  under  this  policy,  it  has  been  very  properly  decided,  that  the 
widow  is  dowable  of  woodland  which  is  used  as  an  appcnda^  to  the 


LAW  OF  DOWER,  563 

dwelling-house  and  cultivated  land,  for  the  purpose  of  procuring 
fuel  and  timber  for  repairs.  {White  v.  WUlis^  7  Picic,  li.  193. 
ShaUuch  v.  Oregg,  23  ib.  88.  But  vide  White  v.  Cutter,  17  ib.  248.) 
And  the  Massachusetts  doctrine  is  fully  recognized  in  Maine  and 
New  Hampshire.  {Mosher  v.  Masher,  15  Maine  li.  371.  Khnn 
V.  Kaier,  14  ib.  409.  Durham  v.  Angier,  20  tJ.  242.  Stevens  v. 
OweTi,  25  iJ.  94.     Johnson  v.  Perley,  2  iT.  -&".  ^.  56.) 

In  all  or  nearly  all  of  the  remaining  states,  where  the  right  of 
dower  has  not  been  abolished  by  statute,  dower  is  allowed  in  all  the 
lands  of  the  husband,  whether  in  a  state  of  nature  or  improved. 
The  theory  of  the  common  law  is,  that  dower  in  wild  land  is  a  use- 
less property,  for  the  reason  that  the  widow  can  make  no  use  of  it 
in  its  wild  state,  and  that  she  cannot  reduce  it  to  cultivation  without 

• 

committing  waste,  and  thus  forfeiting  the  estate  itself.  But  this 
doctrine  respecting  waste  is  not  generally  recognized  in  this  country, 
and  in  case  of  lands  set  apart  as  dower,  the  clearing  of  the  same  is 
not  regarded  as  a  lasting  damage  to  the  inheritance,  nor  a  disinheri- 
son of  him  in  the  remainder.  This  is  the  doctrine,  certainly  in  the 
States  of  New  York,  New  Jersey,  Rhode  Island,  Pennsylvania, 
Ohio,  Michigan,  Illinois,  Kentucky,  Tennessee,  Virginia,  North 
Carolina  and  Georgia.  (  Vide  Walker  v.  Schuyler,  10  Wend.  R,  480. 
Doughty  v.  Doughty,  2  C.  E,  Oreene^s  R,  38.  Pub.  Loajos  of  R,  L 
1844,  p.  188,  §  2.  Hastings  v.  CruncJdeton,  3  Tea4^  R.  261. 
Allen  V.  McCoy,  8  Ohio  R.  418,  Campbell,  appellant,  2  Doug, 
R.  141.  Schn£hVy  v.  Schnebhf,  26  lU.  R.  116.  Hickman  v.  Irvine, 
3  Donahs  R.  121.  Wilson  v.  Smith,  5  Yerg.  R.  879.  Combes  v. 
Young,  4  ib.  218.  Ov>en  v.  Hyde,  6  ib.  334.  Findlay  v.  Smith, 
6  Mu/nf.  R.  134.  Macauley  v.  Dismal  Swamp  Co.  2  Rob.  [  Fa.] 
R.  507.  BaUantine  v.  Payner,  2  Hayw.  R,  110.  Parkins  v. 
Smith,  Ib.  339.)  And  in  New  York,  Virginia  and  perhaps  other 
states,  it  is  held  that,  where  the  lands  are  alienated  by  the  husband 
during  coverture,  dower  is  assigned  according  to  their  yalue  at  the 
time  of  alienation.  {Vide  Shaw  v.  White,  13  Johns.  R.  179. 
Dolf  V.  Bassett,  15  ib.  21.  Dorchester  v.  Coventry,  11  tS.  509. 
Humphrey  v.  Phinney,  2  tJ.  484.  Walker  v.  Schuyler,  10  Wend. 
R.  481.  MarUe  v.  Lewis,  53  Barb.  R.  432,  435.  Brown  v. 
Brown,  31  How.  Pr.  R.  481.  Tod  v.  Bayler,  4  Leigh s  R.  493.) 
The  general  rule,  however,  is,  that  dower  ifr  assigned  as  the  estate  is 
at  the  time  of  the  assignment  {HustecPs  appeal,  34  Conn.  R.  488), 
although  improvements  put  on  to  the  premises  by  an  alienee  of  the 
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husband  will  not  be  considered  in  the  admeasurement.  {Hale  ▼• 
James^  6  Johns.  CK  R,  258.  Ayer  v.  Spring^  9  Mass.  R.  8. 
Cadin  V.  ^are,  9  ih.  218.  ire«fco«  v.  Campbell,  11  /?.  /.  ^.  378. 
Bowie  V.  Bury,  1  Jtfiif.  TA.  jff.  452.)  And  jet  if  the  land  has 
•increased  in  value,  not  by  the  labors  of  the  heir,  or  of  the  purchaser, 
but  from  extrinsic  and  collateral  causes,  as  the  increasing  prosperity 
of  the  country,  the  erection  of  manufactories  or  other  improvements 
in  the  neighborhood,  the  wife  shall  have  the  benefit  of  such  increased 
value,  or,  in  other  words,  the  value  at  the  time  of  allotment,  exclud- 
ing i\i^  purckasefi^ s  improvements,  and  such  seems  to  be  the  current 
of  authority  on  the  subject.  (  Vide  Ihmseth  v.  Bank  of  United 
States,  «  Ohio  R,  76.  Allen  v.  McCoy,  8  ib.  418.  Dashill  v.  Coir 
Her,  4  t/.  J.  Marsh.  R.  608.  Tayl'Or  v.  Broderic,  1  DancCs  R.  348. 
Lawson  v.  Morton,  6  ib.  471.  Smith  v.  Addlsman,  5  Blaekf.  R. 
406.  Green  v.  Tennamii,  2  Harring.  R.  336.  Mosher  v.  Mosher, 
15  Maine  R.  371.  Oore  v.  Brasier,  3  Mass.  R.  544.  Powdl  v. 
Mens.  {&  Brim.  Man.  Co.  3  MasorCs  R.  374, 375.  Th/mvpson  v.  Mar- 
row,  5  AS?r^.  cfe  Rawle's R.  289.  5/mte  v.  .SAirte,  5  Wo^'^  ^.  255.) 
§  392.  In  cases  of  partition  of  lands  held  in  common,  the  statutes 
of  all  or  nearly  all  of  the  states,  prescribe  the  form  and  effect  of  all 
of  the  proceedings,  and  as  a  general  rule  it  may  be  affirmed,  that 
the  widow's  dower  attaches  to  the  share  allotted  to  her  husband, 
the  same  as  in  cases  of  an  exchange  of  lands.  Partition  of  an  estate 
owned  by  tenants  in  common  may  be  made  by  deeds  of  release  as 
well  ajB  by  deeds  of  partition,  and  by  process  of  law.  Where  a 
simple  partition  of  a  common  estate  is  made,  the  right  of  the  widow 
of  each  tenant  to  claim  dower,  may  well  bo  restricted  to  the  share 
assigned  or  conveyed  to  her  husband.  That  must  be  presumed  to 
have  been  of  equal  value  to  the  husband's  share  of  the  whole  estate. 
If  partition  be  not  made  by  assigning  or  conveying  to  each  his  own 
share,  and  the  estate  is  conveyed  in  unequal  shares  of  unequal 
Talues,  and  especially  when  other  considerations  beside  that  of  a 
division  of  the  common  estate  occasion  the  conveyances,  no  prin- 
ciple is  perceived,  or  authority  found,  limiting  the  right  of  the 
widow  to  a  claim  of  dower  only  in  the  portion  conveyed  to  her 
husband,  (yide  Mosher  v.  Mosher,  32  Mains  R.  412.)  But 
when  lands  held  in  common  are  legally  partitioned  by  proceedings 
at  law  or  in  equity,  or  by  equal  partition  deeds  between  the  parties, 
the  wife's  dower  attaches  only  to  the  husband's  share  in  severalty; 
though  in  cases  of  legal  partition  the  wife  should  be  made  a  party 
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to  the  proceedings.  {Potter  v.  Wheeler ^  13  Mans.  R.  504.  Hoy^ 
V.  Ckmovery  1  Dutch.  R.  47.  But  vide  Lee  v.  Zindelly  2  Miseou/ri 
R.  202^  206.)  However^  if  the  tenant  in  common  conveys  hift 
interest,  and  the  grantee  in  the  Kfetime  of  the  husband  obtaina 
partition  of  the  lands,  the  dower  of  the  wife  will  be  assigned  as 
though  no  partition  had  been  made.  {Rank  v.  Hanna^  6  Jnd.  R. 
20.)  Partition  of  lands  among  co-devisees  does  not  deprive  the 
wife  of  one  of  the  devisees  of  her  inchoate  right  of  dower  in  a 
parcel  set  ojS  to  another,  though  equity  will  make  all  contribute  to 
make  the  latter  good.    (  Walker  v.  llaU^  15  Ohio  St  R.  355.) 

§  393.  In  case  the  joiut  property  cannot  be  divided  or  partitioned 
without  great  prejudice  to  the  owners,  or  from  its  situation  it  can,- 
not  be  consistently  divided  into  the  requisite  number  of  equal  parts, 
the  property  has  to  be  sold,  and  the  proceeds  divided  among  the  par- 
ties; and  a  sale  made  in  conformity  to  the  statute,  divests  the 
contingent  right  of  dower  of  the  wife  of  a  co-tenant,  and  passes 
the  entire  estate  absolutely  to  the  purchaser.  In  such  a  case,  how- 
ever, it  is  the  duty  of  the  court  under  whose  direction  the  sale  is 
made,  to  require  a  proper  portion  of  the  husband's  share  of  the 
money  to  be  safely  invested  for  the  benefit  of  the  wife,  in  case  she 
survives  her  husband,  and  her  right  of  dower  becomes  absolute. 
(Jackeon  v.  JEdioarde^l  Paige^e  R.  391.  Wilkinson  v.  Parishy 
3  ib.  653.  Zee  v.  Zindell,  2  Mo.  R.  202.  Wewver  v.  Cfreffg^  6 
Ohio  St.  R.  547.  Bartlett  v.  Van  Zandty  4  Sand,  Ch.  R.  396.) 
But  this  may  depend  upon  the  terms  of  the  statute  under  which 
the  sale  of  the  land  is  made.  (  Vide  Warren  v.  Twilley^  10  Md^ 
R.  39.)  The  question,  under  the  New  York  statute,  was  for  some 
time  in  doubt;  and  in  one  case  it  was  held  that  the  act  of  tho 
husband  in  subjecting  his  wife  to  a  partition  suit,  nor  a  judgment 
or  decree  rendered  therein  without  her  assent  evidenced  in  the 
manner  pointed  out  by  law,  did  not  have  the  effect  of  barring  her 
right  of  dower.  {Matthews  y.  Mattheios^  1  JEdw.  Ch.  R.  565.) 
But  the  question  is  now  settled  in  New  York  the  other  way.  In 
the  first  case  before  the  chancellor  involving  the  question,  he 
expressed  the  opinion  that  it  was  the  intention  of  the  revisers  of 
the  statutes  to  enable  the  courts  to  give  to  a  purchaser  under  the 
judgment  or  decree  in  partition,  when  a  sale  of  the  premises  was 
found  necessary,  a  perfect  title  as  against  every  portion  or  contin- 
gent interest  in  any  undivided  share  of  the  property,  and  he  held 
in  accordance  with  these  views.    {Jackson  v.  JEdwardSj  7  Paiges 
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H,  386,  406.)  Bat  the  case  was  carried  by  appeal  to  the  court  of 
errors,  where  the  decree  of  the  chancellor  was  unanimously  affirmed, 
without,  however,  passing  upon  the  question  whether  the  inchoate 
right  of  dower  of  the  wife  would  be  barred  by  a  sale  of  the  lands 
in  a  partition  suit,  as  argued  by  the  chancellor.  Judge  Bronsoa, 
who  delivered  one  of  the  opinions  of  the  court,  doubted  whether 
the  wife  would  be  barred,  and  questioned  the  authority  of  the 
court  to  direct  investments  for  her  indemnity ;  while  Senator  Ver- 
planck,  who  delivered  the  other  opinion,  concurred  in  the  views 
of  the  chancellor.  {Jaclcsan  v.  Edwa/rds^  22  Wend,  R.  498.)  But 
the  courts  of  New  York  now  hold,  that,  in  cases  of  partition,  when 
a  sale  is  necessary,  the  dowress  should  be  made  a  party,  when  the  pur- 
chaser will  take  the  premises  free  of  the  dower  interest.  {Ta^iiier 
V.  NUeSy  1  Barb.  E.  560.)  However,  if  a  sale  is  not  made,  and  an 
actual  partition  takes  place,  the  widow's  interest  is  in  no  way  affected 
by  the  judgment,  and  she  will  be  entitled  to  dower  in  the  whole 
estate.  {Gordon  v.  Sterling,  13  How.  Pr.  R,  405,  409.  In  the 
Matter  of  Sipperly,  44  Bari  R.  370.) 

§  394.  It  has  been  shown  that  lands  mortgaged  by  the  husband  to 
secure  the  purchase-money,  or  by  the  husband  in  fee  before  the  mar- 
riage, or  by  husband  and  wife  after  the  marriage,  are  regarded  as 
still  belonging  to  the  mortgagor,  except  as  to  the  mortgagee  and  his 
assigns ;  and  therefore  the  wife  is  dowable  in  the  equity  of  redemp- 
tion. (Antey  §  383.)  In  such  case,  the  wife  may  redeem  the  premises 
from  the  mortgage  or  allow  the  mortgage  to  be  foreclosed,  when  she 
will  be  entitled  to  her  dower  in  the  surplus  of  the  proceeds  of  the  sale. 
The  surplus  moneys  arising  on  a  sale  of  the  mortgaged  premises 
stand  in  the  place  of  the  land  itself  in  respect  to  those  having  liens 
or  vested  rights  therein ;  and  the  widow  of  the  owner  of  redemption 
is  entitled  to  dower  in  the  surplus,  as  she  was  in  the  land  before  the 
sale.  (Matthews  v.  Duryee,  45  Bofrh.  R.  69.  S.  0.  4  Keyei  R. 
525.  Vartie  v.  Underwood,  18  Barb.  R.  561.  Denton  v.  Nawny^ 
8  iJ.  618.  BVyd&nbwrgh  v.  Narthropy  13  Hofw.  Pr.  R.  289.  Davis 
V.  Wethe7*elly  13  AUen's  R.  60.  HoUis  v.  EoUis,  4  Basxstefis  R. 
525.  Unger  v.  Leitef\  82  Ohio  St.  R.  210.  Vide  Dunning  v. 
The  Oleam,  Nationod  Banh^  61  N.  Y.  R.  497.)  And  the  general 
rule  is,  that  the  widow  will  not  be  bound  by  the  foreclosure  of  a 
mortgage  when  she  has  dower  in  the  equity  of  redemption,  unless 
she  has  been  made  a  party  to  the  proceedings.  {Mills  v.  VoorhieSy 
20  N.  T.  R.  412.    Levois  v.  Smith,  11  Barb.  R.  152.    EMe  v. 
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Van  Dych^  1  Sandf,  Ch,  R.  76.    Vide  BrackeU  ▼•  Bav/m^  50  N'. 

Y,  R.  8.)  But  in  Ohio,  it  has  been  held,  that  the  foreclosure  of  a 
purchase-money  mortgage  deprives  the  wife  of  her  dower,  although 
she  was  not  made  a  party  to  the  foreclosure  proceedings.  {Folamn 
V.  Rhodes^  22  Ohio  St  R.  435.)  Though  the  rule  is  different  then 
in  case  of  a  mortgage  executed  by  husband  and  wife,  to  secure  any- 
thing but  the  purchase-money.  {McArthur  v.  Fra/nklin^  15  Ohio 
St  R.  485.)  The  general  rule,  doubtless,  is,  that  when  the  mort- 
gagee of  a  mortgage  executed  before  marriage  enters  into  possession 
of  the  premises  under  a  foreclosure  or  by  consent  of  the  mortgagor 
after  forfeiture,  he  can  retain  his  possession  as  against  the  widow  of 
the  mortgagor,  until  she  takes  measures  to  redeem  the  property  from 
the  mortgage.  {Smith  v.  Gardner^  42  Barb.  R.  356.  Cooper  v. 
Whitmeg,  3  HiW%  R.  94.  Lund  v.  Wooda,  11  Met.  R.  566.  Vide 
Coates  V.  Cheever^  1  Cow.  R.  460,  479.)  But  the  doctrine  in  Ohio 
is,  that  when  a  mortgage  is  given  by  the  husband,  and  the  money 
becomes  due  and  the  condition  broken,  before  the  marriage,  the 
widow  has  no  dower,  unless  the  land  was  redeemed  by  the  husband 
in  his  lifetime.  {Rands  v.  KendaU^  15  Ohio  R.  671.  Carter  v. 
Walker,  2  Ohio  St.  R.  339.  And  vide  WoodhuU  v.  Reid,  1  Barr. 
R.  442.)  If  the  wife  has  been  fraudulently  induced  to  join  with 
her  husband  in  the  execution  of  a  mortgage  upon  his  lands,  she  will 
not  be  affected  thereby,  as  the  fraud  vitiates  the  transaction.  {Con- 
never  v.  Porter,  14  Ohio  St.  R.  450.  And  vide  Sima/r  v.  Ca/nor 
day,  53  ST.  T.  R.  298.)  And  when  the  wife  joins  her  husband  in 
a  mortgage  upon  his  lands  to  secure  a  debt,  which  is  also  secured  by 
a  mortgage  upon  personal  property,  the  widow  may  insist  that  the 
personalty  shall  first  be  applied  to  the  payment  of  the  debt.  {Ha/r- 
row  V.  Johnson,  8  Met.  [Ey.'\  R.  578.  And  vide  Hohnes  v. 
Holmes,  3  Paiges  R.  363.)  And  by  the  rule  of  the  common  law, 
the  representatives  of  a  deceased  mortgagor  may  be  called  upon  to 
pay  off  the  mortgage  upon  the  lands  in  which  the  widow  has  dower ; 
but  this  rule  is  changed  by  statute  in  some  cases,  as  in  the  State  of 
New  York.    (  Wright  v.  HdOyrook,  32  N.  Y.  R.  587,  689.) 

In  respect  to  the  terms  upon  which  the  widow  may  redeem  her  right 
of  dower  from  the  mortgage  to  which  it  is  subject,  the  authorities 
are  not  entirely  harmonious.  It  has  sometimes  been  held,  that,  as 
to  the  mortgagee,  she  must  pay  the  whole  mortgaged  debt,  on  the 
ground  that  the  mortgagee  is  not  required  to  redeem  his  money  by 
piece-meaL    (  Vide  Rossiter  v  Cossit,  15  I^.  H.  R,  38.    Hastings 


568  LAW  OF  COVSRIURB. 

V.  St&oensy  29  iJ.  564.  Woods  v.  Wallacey  30  ib.  384.  iTt^rrw  ▼ 
Morrison^  45  Vft.  490.  Barbour  v.  Earbour^  46  Maine  H.  9. 
Pynolwn  v.  Lester j  6  Oray*8  R,  314.  Snyder  v.  Snyder^  6  i/icA. 
jS.  470.)  These  cases  hold,  however,  that,  as  to  the  heirs  of  the 
mortgagor  who  have  redeemed  the  premises  from  the  mortgage,  the 
widow  is  only  required  to  pay  her  fair  proportionate  share  of  the 
mortgage  money.  And  the  more  reasonable  rule  is,  that,  when  the 
amount  of  the  mortgage  is  not  due  at  the  time  of  her  husband's 
death,  the  widow  must  keep  down  her  proportionate  share  of  the  inter- 
est on  the  same  until  it  is  required  to  be  paid  off ;  and  then  she 
must  contribute  toward  the  payment  thereof,  a  sum  which  will  be 
equal  to  the  value  of  an  annuity  for  the  residue  of  her  life  upon  the 
fair  proportion  of  the  amount  of  principal  and  interest  which  were 
unpaid  when  her  estate  in  dower  commenced,  by  the  death  of  her 
husband.  (Swaine  v.  Perine,  5  Johns.  Ch.  R.  482.  Bdl  v.  The 
MaycTy  etc.  of  New  York,  10  Paiges  R,  49.  House  r.  Uouse^  Ih. 
158.  Russel  v.  A^astin^  1  ib,  192.  Leavenworth  v.  Cooneyy  48 
Barb,  R,  570,  574.  Rvaiyan  v.  St&woH^  12  i6.  537.  Van  Vranken 
V,  Eastman^  7  JHet  R.  157.  Keith  v.  Trapier^  1  BaHey^s  Ch.  R. 
63.  Newton  v.  Cook^  4  Chray^s  li,  46.)  When  the  mortgage  ib 
foreclosed  and  there  is  a  surplus,  the  widow  may  have  at  her  election^ 
a  proper  proportion  of  the  same  invested,  and  the  yearly  interest 
or  profits  thereof  paid  to  her;  or  she  may  have  the  present  value  of 
her  dower  interest,  computed  according  to  the  tables  recognized  in 
such  cases,  paid  over  to  her  in  discharge  of  her  dower  estate.  (  Vide 
Campbell  v.  Ervvng^  43  How,  Pr,  R,  258.  Hvnchmam,  v.  StileSy 
1  Stockt,  R.  861.     Hi/nchman  v.  Stiles^  Ib.  454.) 

It  has  been  held  in  Tennessee,  that  the  widow  of  a  grantee  of  a 
deed  absolute  upon  its  face,  but  in  fact,  the  transaction  is  a  mort- 
gage, is  entitled  to  dower  in  the  premises  thus  conveyed.  {Twbe^ 
ville  yj  Gibson^  5  Heisk,  R,  565.  Guy  v.  Jones,  Ib.  443.)  And 
the  same  doctrine  has  been  held  in  Massachusetts.  {Atu>ood  v. 
Atwoody  22  Pick,  R,  283.)  But  that  is  contrary  to  the  rule  in  the 
State  of  New  York,  and  probably  in  other  statics,  where  the  widow 
of  the  mortgagee  of  lands  is  not  endowed.  ( Vide  Cooper  v.  Whi^ 
ney,  8  SUPs  K,  95,  102.  Lawrence  v.  The  Farmer^  Loan  cfe 
Trust  Co.  18  N.  T,  R.  200.  Terrett  v.  Crombiey  6  Lcms.  R.  82.) 
And  it  may  be  suggested,  that,  when  a  deed  is  delivered  to  a  party 
as  an  escrow,  to  be  delivered  to  the  grantee  on  payment  of  the  pur- 
chase-money, and  the  grantee  dies  before  such  payment,  his  widow 
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cannot  have  dower  for  want  of  seisin  in  the  husband  during  cover- 
ture.    (Ju7ik  V.  Canon y  84  Penn,  /?.  286.) 

§  395.  It  sometimes  happens  that  the  rights  of  both  mortgagor 
and  mortgagee  meet  and  unite  in  the  same  person,  and  in  these 
eases  the  rule  is  not  uniform  as  to  the  effect  upon  the  widow's  right 
of  dower  where  the  mortgagee  becomes  himself  the  owner  of  the 
equity  of  redemption.  In  a  case  of  this  character  decided  by 
the  New  Jersey  court  of  errors  and  appeals,  it  was  held,  that,  when 
the  mortgagee  unites  in  himself  the  legal  title  and  the  equity  of 
redemption,  either  by  the  foreclosure  of  his  mortgage  or  a  release 
or  conveyance  by  the  mortgagor,  his  title  becomes  absolute,  and  is 
paramount  to  the  dower  title  of  the  wife.  (Thompson  v.  Boydj  2 
Zdbriski^B  R.  543.)  This,  doubtless  will  generally  be  recognized 
as  the  rule  when  the  mortgage  was  executed  before  the  marriage  or 
for  the  purchase-money.  {Jackson  v.  De  Witt,  6  Cow.  R,  316. 
Van  Dyne  v.  Thayer^  19  Wend.  R,  162,  173.  Vide  Hophinaon  v. 
Dumas^  42  If,  H.  R.  296.)  But  in  other  cases,  the  wife  cannot  be 
absolutely  deprived  of  her  dower  in  the  circumstances  mentioned, 
without  she  joined  in  the  conveyance.  Usually,  when  the  mort- 
gagee enters  by  virtue  of  a  purchase  from  the  husband  mortgagor, 
he  sti.l  holds  subject  to  the  wife's  right  of  dower  in  the  equity  of 
redemption.  {Ila/rrow  v  Johnson,  3  Met.  [Sy.']  R.  578.  Simonr 
ion  V.  Gray,  34  Maine  R.  50,  51.  Lund  v.  Wood,  11  Met  R.  566. 
And  vide  Knight  v.  Frampton,  4  Beav.  R,  420.)  And  it  has  been 
held  in  New  York  that  when  the  tenant  in  possession  enters  by 
virtue  of  a  purchase  of  the  equity  of  redemption  from  the  mort- 
gagor for  purchase-money,  and  then  buys  the  mortgage,  and  takes 
an  assignment  to  himself,  this  extinguishes  the  mortgage,  and  the 
widow  of  the  mortgagor  is  entitled  to  her  dower,  and  that  in  such 
case  her  right  relates  back  to  the  purchase  of  her  husband.  {Coaiea 
V.  Cheever,  1  Cow.  R.  460,  479.)  But  unless  the  grantee  of  the 
husband  took  his  conveyance  subject  to  the  mortgage  in  such  a 
case,  probably  the  wife  would  be  obliged  to  contribute  her  propor- 
tion of  the  mortgage  debt  before  her  right  of  dower  would  fully 
attach. 

§  396.  Obviously,  the  widow  cannot  have  dower  in  lands  held  by 
her  husband  as  a  tenant  for  his  own  life.  For  example,  the  widow 
can  have  no  dower  in  lands  held  by  her  husband  under  a  devise  for 
his  life ;  for,  by  the  very  terms  of  such  a  devise,  the  estate  of  the 
husband  expires  with  him,  cutting  off,  per  formam  doni,  the  herit- 

72 


670  LAW  OF  COVERTURE. 

able  property  of  the  estate.  {Edwards  r.  BHIbs^  54t  Ala.  J2.  475.) 
Neither  can  a  widow  have  dower  in  lands  held  by  her  husband 
under  an  estate  jmr  auter  vie,  or  for  the  life  of  another,  because 
such  an  estate  cannot  descend  to  the  heirs  of  the  possessor,  and  an 
estate  which  is  dowable  must  be  one  of  inheritance.  {Alexander 
r.  Cunningham^  5  Ired.  R.  430.  Fisher  v.  Grimes^  1  Smedes  <fe 
Marsh.  Ch.  R.  107.  Gittis  r.  Brawn,  5  Cmo.  R.  388, 389.)  Indeed, 
where  the  rule  is  not  changed  by  statute,  the  widow  cannot  be 
endowed  of  leasehold  property,  whatever  the  term,  for  the  reason 
that  such  an  estate  is  universally  recognized  as  personal  property. 
For  example,  it  has  been  held  by  the  high  court  of  errors  and 
appeals  of  Mississippi,  that  i  widow  is  not  entitled  to  dower  in 
lands  which  her  husband  held  only  by  virtue  of  a  lease  for  ninety- 
nine  years,  because  the  lease  rested  in  the  husband  only  a  chattel 
interest.  {Ware  v.  Washington,  6  Smedes  <t  Marsh.  R.  737.) 
And  the  supreme  court  of  errors  of  Connecticut  have  apparently 
carried  the  doctrine  even  further  than  the  Mississippi  court ;  hold- 
ing that  an  estate  in  land  for  the  term  of  nine  hundred  and  ninety- 
nine  years,  subject  to  the  pajrment  of  an  annual  rent,  is  personal 
property,  and  that  the  widow  of  the  tenant  cannot  claim  dower  out 
of  it.  {Goodwin  v.  Goodwin,  33  Conn.  R.  314.)  But  in  some  of 
the  states  statutes  exist  making  leasehold  property  held  for  years 
dowable ;  but  where  there  are  none,  such  estates  are  not  dowable. 

If  a  man  devise  real  estate  to  a  person  for  life,  reserving  a  rent, 
and  then  marry,  and  dies  before  the  lessee,  his  widow  will  not  be 
entitled  to  dower,  either  of  the  reversion  or  of  the  rent  {Darcy  v. 
BlaJce,  2  Sch.  <6  Leff.  R.  387.)  But  if  the  lease  be  for  years  instead 
of  durante  vita,  the  widow  will  be  endowed  of  both  the  rerersion 
and  the  rent  as  incident  to  it,  provided  the  term  expired  during 
coverture.  (  Vide  Williams  v.  Cox,  3  Edw.  Ch.  R.  178.  Banks  v. 
Sutton,  2  P.  Wms.,  R.  716.  Shrew Aury  v.  Shrew^mry,  8  Bro.  C. 
C.  120.  Tracy  v.  Hereford,  Ih.  note.  Wheadey  v.  Best,  Ore. 
Eliz.  564.)  She  cannot,  however,  have  dower  in  rents  which 
accrued  after  the  death  of  her  husband.  (  Williamson  v.  Ash,  7 
Ind.  R.  495.) 

§  397.  Where  the  rules  of  the  common  law  prevail,  the  widow 
cannot  have  dower  of  an  estate  held  by  the  husband  in  joint  ten- 
ancy at  the  time  of  his  decease.  This  rule  is  imperative  and 
universal,  except  in  those  states  where  the  jies  acorescendi  has  been 
abolished.    Dower  will  not  be  carved  out  of  an  estate  held  in  joint 
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tenancy :  seisin  in  seyeralty  is  requisite ;  and  the  alienation  which 
severs  a  joint  tenancy  cuts  off  dower,  because  the  same  act  of  the 
husband,  by  which  the  joint  estate  is  severed,  operates  to  pass  the 
fee  of  his  moiety  to  his  grantee ;  and  if  the  estate  has  not  been 
alienated  during  the  life  of  the  husband,  the  claim  of  the  surviving 
joint  tenant  is  paramount  to  the  widow's  title.  {CockriU  v.  Arm- 
strong^  31  Ark,  JS,  580.  Maybv/rry  v.  Brien^  15  Peters^  R.  21.) 
But  in  many  of  the  states  joint  tenancies  have  been  turned  into 
tenancies  in  common,  and  ihe  jv>8  accreacendi  abolished.  When 
this  is  the  case,  the  widow  may  have  dower  in  the  proportion  of 
the  estate  of  which  her  husband  was  seised  during  coverture,  for 
the  reason  that  the  impediment  to  dower  created  by  the  common 
law  of  survivorship  is  thereby  removed,  {Vide  HoThrook  v. 
Finney^  4  Mosh.  R.  566.  Phelps  v.  Jepsorty  1  Roofs  R,  48. 
Sergeant  v.  Steinberger^  2  Ohio  R,  305.  Miles  v.  Fisher^  10  ib.  1. 
Tabhe  v.  Wisema/n,  2  Ohio  St.  R.  207.  Dams  v.  Loga/n^  9  Da/na^s 
R.  185.  Wdr  v.  Tate,  4  Ired.  £q.  R.  264.  Reed  v.  Ken/nedy,  2 
Strdbh.  R.  67.  1  R.  S.  of  N,  Y.  727,  §  44.  IN.  T.  Stat,  at 
Large,  676.)  And  we  have  seen  that  the  widow  of  a  tenant  in 
common  or  coparcener  may  have  dower,  for  the  reason  that  tenants 
in  common  and  coparceners  have  several  inheritances  which  descend 
to  their  heirs,  and  constitute  the  requisite  seisin  for  the  estate  in 
dower.     (  Vide  amie,  %  388.) 

§  398.  By  the  rules  of  the  common  law,  a  widow  cannot  have 
dower  in  a  trust  estate,  because  the  husband  was  without  legal  seisen. 
Seisen  is  a  technical  term  to  denote  the  completion  of  that  investi- 
ture, by  which  the  tenant  was  admitted  into  the  tenure,  without 
which  no  freehold  can  be  constituted  or  pass,  and  obviously  a  simple 
trust  does  not  come  within  the  demands  of  the  law  in  relation  to 
dower.  It  may  be  affirmed,  therefore,  that  in  the  absence  of  statu- 
tory regulation,  the  universal  doctrine  in  the  United  States  is,  that 
no  dower  is  allowed  in  a  purely  trust  estate,  either  to  the  widow  of 
the  cestui  que  trust,  or  of  the  trustee ;  not  to  the  widow  of  the 
former  for  the  want  of  legal  seisin  in  the  husband,  and  not  to 
the  widow  of  the  latter  because  the  husband  was  not  heneJUdail/y 
seised.  {Vide  Hawley  v.  James,  5  PuAg^s  R.  318.  Hicks  v. 
SteHbins,  3  Lcms.  R.  89.  Knickerbocker  v.  Seymour,  46  Ba/rb.  R. 
198.  Gom£z  V.  TradesmerCs  Bank,  4  Samdf.  R.  102.  Qermxmd 
V.  J(mes,  2  EiWs  R.  569,  573.  Coop^  v.  Whitney,  3  ib.  95, 101. 
8m^  V.  Proctor,  15  Mass.  R.  495.    Powell  v.  Monson  dk  Briwr 
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field  Manufacturvag  Co.  3  Mason^s  JR.  847,  864,  865.  Stanwaod 
V.  Dwnning^  14  Maine  JS.  29o  Hamlin  v.  Hamivnj  19  ib.  141. 
Hopkinaon  v.  Dwmas^  42  iT.  iZ.  jB.  296.  Derush  v.  Brcnon^  B 
0Ai6>  5.  412.  Firestone  v.  Firestone,  2  (?Aw>  ^.  ^.  415.  P(?rfer 
V.  ^nnn^,  24  /ZZ.  ^.  617.  White  v.  i>r(?2/>,  42  Mo.  R.  561,  568. 
BarOett  v.  <?^>n^^,  6  J9.  J/iw.  R.  152.  J?e(3(?  v.  /?brrf,  16  tJ.  114. 
Ilerron  v.  WiUiamson,  6  Zt^.  jB.  250.  Lamson  v.  Morton,  6 
Dand^s  R.  471.  Cowman  v.  Z^oK,  8  (WK  cfe  Johns.  R.  898.  y*eay 
V.  P^y,  2  i?ic^.  JSi'.  jB.  409,  411.  McNiah  v.  P(?p^,  8  iJ.  112. 
Thompson  v.  Perry,  2  JSTiZf «  Ch.  R.  204.  Brown  v.  Collins,  15 
(?a.  ^.  100.  James  v.  Rowan,  6  Smedes  <&  Marsh.  R.  893.  CWt 
tenden  v.  Johnson,  6  jEh^.  [^ri.]  -ff.  94.  Lenox  v.  JTotrebe,  1 
Hemp.  R.  251.  iToi^Z  v.  Jevon,  2  Freem.  R.  48.  Befoam,  v.  Pope, 
/J.  71.  P«y  V.  Perry,  5  5a77i.  cfe  J.M.  jB.  561.  Taylor  v.  Hordey 
1  -fft^TV.  P.  60,  107.)  But  the  policy  in  respect  to  dower  in  lands 
held  in  trust  is  not  entirely  uniform  in  all  of  the  states.  In  New 
Jersey,  a  statute  provides  that  the  widow  shall  be  endowed  of  all 
'^  lands,  tenements,  and  other  real  estate  whereof  her  husband  or 
any  other  to  his  use,  was  seised  of  an  estate  of  inheritance  at  any 
time  during  coverture."  Under  this  statute  it  is  held  that  the  hus- 
band must  be  the  real  owner  in  law  or  equity,  and  that  the  widow 
cannot  have  dower  in  lands  of  which  the  husband  never  had,  and 
never  could  have  had  seisin  in  law  or  in  deed.  But  it  was  declared 
that  the  statute  did  extend  to  lands  of  which  the  husband  was  the 
real  owner  in  equity  and  had  the  right  to  demand  a  conveyance. 
( Teo  V.  Mefro&reom,  8  Barr.  P.  887,  389,  898.)  And  in  Pennsyl- 
vania, they  treat  a  complete  equitable  title  as  equivalent  to  a  legal 
seisin,  so  th«t  in  certain  cades  of  trust  estates,  the  widow  is  allowed 
dower.  {Shoemaker  v.  WalTcer,  2  Serg,  <&  Rawle^s  R.  556.  And 
vide  Pritts  v.  Ritchey,  29  Penn.  P.  71.)  In  Maryland  the  widow 
may  have  dower  in  the  lands  of  which  her  husband  was  the  real 
owner,  even  if  he  was  not  seised  at  law.  {Stuart  v.  Beard,  4  Md. 
Ch.  P.  819.  Bowie  v.  Berry,  1  ib.  452.)  And  in  North  Carolina, 
the  statute  provides  that  dower  may  be  had  in  an  "equity  of 
redemption  or  other  equitable  or  trust  estate  in  fee,  of  whidi  the 
husband  dies  seised."  This  will  embrace  certain  trust  estates,  and 
extends  to  any  lands  to  wliich  the  husband  was  equitably  entitled 
to  a  conveyance  at  the  time  of  his  death.  {Thompson  v.  Thomp- 
son,  1  Jone^  P.  480.)  In  Alabama,  the  widow  is  entitled  to  dower 
in  any  estate,  the  legal  title  to  which  is  held  by  another  for  the  use 
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and  in  trust  for  the  hasband  at  the  time  of  his  death,  bat  she  is  not 
dowable  of  an  imperfect  equity.  {Ordbb  v.  Pratt,  15  Ala.  B.  848. 
Edmondmn  v.  MorUagvs,  14  ib.  370.  CHHespie  v.  SomerviUe,  8 
Stew,  dk  Parter'a  R.  447.)  And  in  many  of  the  states,  when  the 
equity  of  the  husband  is  perfect  and  complete,  and  his  interest  in 
the  land  is  of  such  a  character  that  if  it  were  a  legal  estate,  the  wife 
is  entitled  to  dower.  And  it  may  be  aflBirmed  as  a  rule  that,  when 
the  husband  becomes  entitled  both  to  the  equitable  estate  and  legal 
fee,  the  equitable  estate  merges  in  the  legal,  and  the  widow  will  be 
endowed.  {Copier  v.  Clarke^  3  JSdw.  CA.  JR.  428.  HqpHnson  v. 
Dumas,  42  N.  H.  JR.  296.  jRobison  v.  Codmam,,  1  Surrme^a  R. 
121.  Deam.  v.  Mitchell,  4  J.  J.  JMareh.  R.  461.  TvUey  v.  Alston^ 
8  Ves.  R.  839.)  But  the  union  of  the  legal  and  equitable  estates 
must  be  perfect,  or  the  widow  cannot  have  dower  under  the  rule. 
{Knight  v.  Knight,  4  Beav.  R.  10.  Lyater  v.  Mahoney,  4  Drury 
<k  WarrerCs  R.  286.)  However,  in  some  of  the  states,  as  in  Ohio, 
dower  is  allowed  in  all  equitable  estates.  {Ra/nds  v.  Kendall,  15 
Ohio  R.  671.  Taylor  v.  Fowler,  18  ib.  567.  Carter  v.  Ooodin, 
3  Ohio  St.  R.  75-  Davenport  v.  Sovill,  6  ib.  459.)  But  when  the 
widow  is  allowed  her  dower  in  equitable  estates,  her  right  is 
restricted  to  such  as  belonged  to  her  husband  at  the  time  of  his 
death.  She  cannot  have  dower  in  such  estates  as  against  the 
grantee  of  her  husband.  ( Vide  Ilawley  v.  James,  5  Paig^a  R. 
318,  453.  Lohdea  v.  Hayea,  4  AUen'a  R.  187,  191.  Pritta  v. 
Ritchey,  29  Penn.  R.  71.  Randa  v.  KendaU,  aupra.  Wooley 
V.  JSfagie,  26  lU.  R,  526.  Bamea  v.  Qay,  7  ClarTc^a  R.  26. 
Heed  v.  Ford,  16  B.  Mon.  R.  114.  Purdy  v.  Purdy,  3  Md.  Ch. 
Decia.  647.  JEdmondaon  v.  Morvtague,  14  Ala.  R.  370.  And  vide 
Peter  v.  Beverly,  10  Peter^  R.  632,  563.)  Closely  allied  to  the 
phase  of  the  subject  under  discussion  in  this  section,  is  the  question 
of  dower  in  lands  held  by  the  husband  under  contract  of  purchase. 
Obviously,  there  can  be  no  dower  in  such  lands  without  the  inter- 
vention of  a  statute  for  the  want  of  a  legal  seisin  in  the  husband. 
But  in  many  of  the  states  statutes  exist  by  virtue  of  which  dower 
is  allowed  in  lands  held  under  contract  of  purchase,  and  in  all  cases 
when  dower  is  allowed  in  equitable  estates,  this  is  the  rule ;  and 
when  it  is  the  rule,  the  right  exists  in  those  instances  only  when 
the  contract  has  been  fulfilled  and  not  forfeited.  The  purchaser 
who  has  paid  the  purchase-money  is  deemed  the  owner  of  the  land, 
the  vendor  holding  the  legal  title  in  trust  for  his  benefit ;  and  it  is 


674  LAW  OF  COVBRIURE. 

held  that  such  purchaser  has  an  estate  or  interest  in  the  land ;  it 
is  inheritable  and  the  widow  is  entitled  to  dower  in  it.  {Vide 
Champion  v.  Brovm^  6  Johns.  Ch.  H,  398.  Firestone  v.  Firegtone^ 
2  Ohio  St.  R.  415.  Owen  v.  RoUbmn^  19  /M.  R,  545.  Stenens  v. 
Smithy  4  J,  J.  Ma/rsh.  R.  64.  Dewn  v.  MitchM^  Ih.  451.  Old- 
ham V.  /SiojZe,  1  B,  Mon.  R.  76.  Dhnond  v.  BiUingalecL^  2  Jlarr. 
{&  GilTe  R.  264.)  But  such  contracts  are  treated  as  chattels,  and 
pass  from  hand  to  hand,  the  same  as  personal  property ;  and,  hence, 
the  widow  can  have  dower  only  in  lands  held  by  the  husband  by 
contract  at  the  time  of  his  death.  {Sdwley  v.  James^  5  Paiges  R. 
318,  453.  Hicks  v.  Stebbins,  8  Zans.  R.  39.  PriUs  v.  RiUhey, 
29  Penn,  R.  71.)  And  of  course,  the  widow  is  not  dowable  of 
lands  contracted  away  before  marriage.  {IZoyd  v.  IZoyd^  2  Con- 
ner <&  LamsorCs  R.  592.)  A  claimant  under  the  Oregon  donation 
act  complied  with  the  conditions  of  the  law,  so  as  to  entitle  him  to 
a  patent,  and  then  executed  &  conveyance  of  the  land  to  a  third 
person  —  his  wife  joining  in  the  deed,  and  died  before  the  patent 
was  issued.  The  court  held  that  his  widow  was  entitled  to  dower 
in  the  land,  {McKay  v.  Freemam,^  6  Oregon  R.  449.  And  vide 
Johnson  v.  Pa/rceUs^  48  Mo.  R.  549.)  And  when  dower  is  allowed 
in  equitable  estates,  the  widow  will  always  have  dower  in  lands 
paid  for  and  covenanted  to  be  conveyed  to  the  husband.  {Reed 
V.  Whitney^  7  Oray's  R.  533.) 

§  399.  When  a  testator  devised  lands  to  a  person  for  life,  and  after 
his  death  to  be  divided  among  his  heirs,  and  further  provided  that 
if  any  of  the  heirs  of  the  testator  should  die  without  lawful  issue, 
his  share  should  be  equally  divided  among  the  surviving  heirs  of 
the  testator ;  it  was  held  that  the  devise  created  a  fee,  under  the 
rule  in  SheUey^s  case^  defeasible  on  the  death  of  the  devisee  without 
surviving  issue,  and  that  the  widow  of  the  devisee  was  entitled  to 
dower  in  the  land,  provided  her  issue  might  inherit  the  estate.  The 
rule  in  SheUey^s  case  was  understood  to  be,  that  when  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited  either  immediately  or 
mediately  to  his  heirs  in  fee  or  tail,  always  in  such  cases  "  the  heirs  " 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase. 
The  court  adhered  to  this  doctrine,  and  the  case  was  held  to  be 
fairly  within  the  operation  of  the  rule,  so  that  the  widow  was 
dowable.  {Kennedy  v.  Kennedyy  5  Dutch,  R.  185.  And  vide  Den 
V.  DcTnarestj  1  Zah.  R.  537.    Den  v.  McPeak^  Penn.  R.  291.   Den 
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V.  Lagnear,  1  South.  R.  31.  SJuUei/s  case,  1  Cok^a  R.  93.)  The 
rule  in  SheUeif%  case  has  been  the  subject  of  much  discussion  and 
criticism,  but  it  has,  nevertheless,  been  quite  generally  recognized 
in  construing  similar  grants.  The  supreme  court  of  Pennsylvania, 
as  early  as  1848,  applied  the  principle  to  a  case  quite  similar  to  the 
case  of  Kennedy  v.  Kennedy^  and  held  that  a  widow  is  dowable 
of  a  fee  simple,  determinable  by  executory  devise  on  her  husband 
dying  without  issue  living  at  the  time  of  his  death.  {Evans  v. 
Evans,  9  Penn,  R.  190.)  In  this  case,  it  would  seem  by  the 
expressed  language  of  the  devise,  that  the  death  of  the  husband 
without  living  issue,  would  end  the  estate  of  the  devisee,  and  it  is 
diflScuIt  to  conceive  of  a  derivative  estate,  after  the  extinction  of 
that  from  which  it  was  derived  ;  but  that  seems  to  be  the  doctrine 
of  the  cases  of  Kennedy  v.  Kennedy,  Evans  v.  Evans,  and 
many  others.  ( Vide  Langley  v.  Heard,  7  Watts  <&  Serg.  R.  96.) 
In  South  Carolina,  it  was  held,  at  an  early  day,  that  a  widow  is 
entitled  to  dower  in  an  estate,  held  under  a  covenant  to  stand  seised 
to  uses,  made  directly  to  the  husband  {Milledge  v.  Lamar,  4  Dessa/a. 
R.  638),  a  devise  to  the  husband  for  life,  and  after  his  death  to  his 
heirs,  will  entitle  the  widow  of  the  devisee  to  dower.  {Johnson  v. 
Jac<^,  11  BusKs  R.  646.)  But  when  a  husband  executed  a  war- 
ranty deed  for  lands  in  which  he  had  no  title,  and  afterward  obtained 
a  patent  for  the  lands  from  the  United  States,  and  then  died,  it  was 
held  that  his  widow  was  not  entitled  to  dower  in  such  lands.  But 
if  the  deed  of  the  husband  had  been  a  quit  claim  instead  of  a  war- 
ranty, the  rule  would  probably  have  been  held  different.  (  WooUy 
V.  Magir,  26  lU  R,  526.)  If  the  husband  holds  lands  by  a  con- 
veyance expressly  excluding  his  wife  from  dower,  she  cannot  have 
it.  {Fairley  v.  Tuck,  8  Jur.  N.  S.  1089.  S.  C.  27  Z.  J.  Ch.  28.) 
Neither  can  a  widow  have  dower  in  dower  lands,  or  in  lands  occu- 
pied as  dower  estate  at  the  time  of  the  death  of  the  husband,  for  the 
reason,  that,  in  order  that  the  wife  be  dowable  of  lands,  the  free- 
hold and  inheritance  therein  must  be  considered  in  the  husband 
during  coverture,  and  there  can  be  no  seisin  while  a  freehold  estate 
prevents  the  possession  of  the  inheritance  by  the  husband ;  and, 
hence,  dower  cannot  be  recovered  in  such  lands.  For,  example, 
when  the  husband  takes  his  estate  by  descent  from  an  ancestor 
whose  widow  is  entitled  to  dower  in  such  estate,  and  which  she 
afterward  claims  and  has  set  oS  to  her,  the  decedent's  present  estate 
in  that  part  of  the  property  is  considered  m  suspended,  by  relation, 
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from  the  time  of  the  descent  east  upon  heirs ;  so  that  if  he  dies  in 
the  lifetime  of  such  dowress,  his  own  widow  can  never  be  entitled 
to  dower  in  that  part  of  the  estate,  even  after  the  death  of  the  first 
dowress.  It  is  held  that  the  maxim  das  de  dotepeti  non  dehetj  that 
is,  "  dower  ought  not  to  be  sought  for  out  of  dower,"  applies  witli 
full  force  to  such  a  case.  {Bustard^s  oase^  4  Coke's  H.  122  b.  Bear 
V.  SnydeTy  11  Wend.  R.  592.  Safferd  v.  Safferd,  7  Paiges  R.  259. 
Reynolds  v.  Reynolds^  5  iS.  161.  Dunham  v.  0^>om^  1  iJ.  634. 
Durando  v.  Durando^  23  N.  Y.  R.  331,  332.  Apple  v.  AppiU^  1 
IleadUB  R,  348.)  But  this  maxim  do%  de  dotepeti  non  debet  is  only 
applied  when  dower  is  actually  assigned,  a  release  of  the  former 
widow  to  the  owner  of  the  fee,  before  assignment,  operates  as  an 
extinguishment  of  her  rights,  and  a  prior  right  which  has  been 
released  to  the  tenant  is  no  defense  to  an  action  for  dower.  {Elwood 
V.  Klock^  12  Barb.  R,  60.  Leavitt  v.  Lamprey ^  13  Pick.  R.  382. 
Atwood  V.  Atwood^  22  ib.  283.  *  Hitchins  v.  IliichinSy  2  Vem.  R. 
403.)  It  has  been  hereinbefore  shown  {ante^  §  398)  that  in  many  of 
the  states  the  widow  is  endowed  of  lands  held  by  her  husband  at 
the  time  of  his  death  by  a  clear  title  in  equity,  although  without 
legal  seisin ;  and  in  such  cases,  when  land  is  agreed  to  be  turned 
into  money,  or  money  into  lands,  the  right  of  dower  is  regulated  by 
the  nature  of  the  property  in  the  equity  view  of  it.  {Peter  v. 
Beverly,  10  Peier^  R.  532,  563.  Craig  v.  Leslie,  3  Wheat.  R.  577. 
Oreene  v.  Oreene,  1  Ohio  R.  538.  Coster  v.  Clarke,  3  Edw. 
Ch.  R.  47.) 

When  buildings  are  burned  on  lands  in  which  a  widow  has  a  dower 
right,  and  the  same  are  insured,  she  is  entitled  to  her  portion  of  the 
insurance  money.     {Campbell  v.  Murphy,  2  Jone^  Eq.  R.  357.) 

Wheat  growing  upon  land  set  off  to  a  widow  as  her  dower, 
belongs  to  her,  and  not  to  the  heirs  of  her  husband.  {Ralston  v. 
Ralston,  3  Iowa  R.  633.  But  vide  Street  v.  Saunders,  27  Ark.  R. 
557.)  But  grass  and  fruits  growing  at  the  intestate's  death  go  with 
the  land,  and  the  widow  is  not  entitled  to  any  part  of  them  as 
dower.  If,  however,  the  land  is  assigned  to  her,  she  takes  the 
whole.    {Kain  v.  Fisher,  6  N.  T.  R.  597. 

This  is  upon  the  principle  of  equitable  conversion,  which  is  well 
understood  by  equity  lawyers,  and  is  defined  to  be  "that  change  in 
the  nature  of  property  by  which,  for  certain  purposes,  real  estate  is 
considered  as  personal,  and  personal  estate  as  real,  and  transmissible 
and  descendible  as  such.'*    {Francis^  Maxims,  Max.  13.) 
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§  400.  The  general  rule  is  that  the  right  of  dower  does  not 
attach  to  lands  appropriated  to  public  uses.  This  was  held  at  the 
period  when  castles  were  built  and  held  for  the  protection  and 
defense  of  the  Kingdom  of  Great  Britain,  the  law  in  this  respect 
preferring  the  public  good  to  private  individual  claims.  Upon  the 
same  principle  the  courts,  at  a  later  day,  have  held  that  the  inchoate 
right  of  dower  is  extinguished  in  lands  legally  appropriated  to  the 
uses  of  the  public.  Thus  it  has  been  held  that  the  widow  is  not 
entitled  to  dower  in  lands  dedicated  to  the  public,  by  the  husband, 
for  a  market-house.  The  court  considered  the  claim  of  dower  in 
such  a  case  to  stand  upon  the  same  principle  as  in  a  case  where  the 
ground  had  been  appropriated  to  public  streets ;  and  it  was  declared 
that  in  the  latter  case  dower  could  not  be  admitted,  for  the  same 
reason  that  it  is  not  admitted  to  a  castle  in  England.  {Ghurynne  v. 
Cincinnati^  3  Ohio  R.  24.)  Tlie  same  rule  is  held  where  the  land 
is  appropriated  by  an  act  of  the  legislature.  Thus,  where  land  was 
taken  by  the  authorities  of  the  city  of  New  York  under  an  act  of 
the  state  legislature,  for  the  purposes  of  a  public  market,  the  court 
held  that  the  land  was  discharged  of  any  claim  of  dower.  {Moore 
V.  The  City  of  New  York,  4  Sandf.  R.  456,  460.  8.  G.  8  N.  Y. 
R.UO.  And  vide  Diihle  v.  Clapp,  31  Eow.  Pr.  R.  420,  424.) 
This  rule  excludes  dower  in  all  cases  where  lands  are  legally  appro- 
priated for  the  purposes  of  streets  and  public  highways,  and  other 
public  uses.  ( Vide  LitHe  Miami  Railroad  Co,  v.  Jones,  5  Weekly 
Law  Gaz,  N.  S.  5.  Wheeler  v.  KirUand,  27  N.  J.  Eq.  R.  534. 
Melizet%  appeal,  17  Venn.  R.  449.  Kennedy  v.  Missouri  Ins, 
Co.  11  Mo.  R.  204.  Strong  v.  Clem,  12  Ind.  R.  37.  Giles  v. 
GuVim,  13  iJ.  487.  Noel  v.  Swing,  9  ib.  37.)  But  the  statutory 
purchase  by  a  railroad  company  of  land  without  the  limits  of  its 
road,  necessary  for  depot  and  station  purposes,  does  not  extinguish 
an  existing  inchoate  right  of  dower  therein,  notwithstanding  the 
fact  that  the  land  could  have  been  taken  against  the  will  of  the 
grantor  and  held  for  an  easement.  {Nye  v.  Taunton  Branch  R, 
R.  Co.  113  Mass.  R.  377.)  The  wife,  however,  loses  her  dower  in 
lands  legally  sold  and  conveyed  by  the  proper  officer  for  the  non- 
payment of  taxes  assessed  thereon.  {Jones  v.  Devore,  8  Ohdo  St. 
R.  430.)  The  right  of  dower  is  no  part  of  the  marriage  contract, 
but  results  from  wedlock  by  the  operation  of  existing  laws  at  the 
time  of  the  husband's  death ;  and  when  there  is  no  constitutional 
prohibition,  the  legislature  may,  in  their  discretion,  annul  the  right 
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altogether,  as  has  been  done  in  Bome  of  the  atates.  The  right  of 
dower  is  always  governed  bj  the  law  in  force  at  the  time  of  the  hus- 
band's death.  ( Walker  v.  Deaver^  5  Mo.  App.  R,  139.  Ware  v. 
OwenSj  42  Ala.  li.  212.  But  vide  Cramen  v.  Winter^  38  Iowa  R, 
471.)  And  it  may  be  affirmed  as  a  rale,  that  when  the  hnsband  dies 
in  possession  of  lands,  claiming  title  thereto,  the  presumption  is  he 
had  legal  seisin,  and  prima  facie^  the  widow  will  be  endowed. 
{Mann  v.  JCdson^  89  Maine  R,  25.  Poor  v.  Uorton,  15  Barb.  R. 
485.  Carpenter  v.  Weehs^  2  HiWs  R,  341.  Jackson  v.  WdUerraire^ 
6  C(ym.  R.  299,  301.) 

The  doctrine  of  the  authorities  would  seem  to  be,  that  the  widow 
is  entitled  to  dower  in  all  lands  and  tenements  in  which  her  hus- 
band was  seised  during  coverture,  unless  she  is  lawfully  barred,  and 
in  some  instances  she  is  dowable  in  the  equities  and  trusts  of  which 
her  husband  was  possessed  at  the  time  of  his  decease,  except  that 
in  some  states  the  widow's  dower  is  limited  to  the  lands  and  tene- 
ments, both  legal  and  equitable,  of  which  her  husband  died  seised. 


CHAPTER  XXVin. 

HOW  DOWEB  IS  BABBED  OB  PBEVENTED  —  EABLY  DEVICES  TO  EFFBCT 

rr  —  wife's  belease  —  conveyance  by  husband  bbfobb  mab- 

BIAGE THE  WIFE's  JOINTUBE  —  DEVICE  IN  LIEU  OF  DOWEB BALE 

ON    EXECUTION    AND    FOB    TAXES  —  DIVOBOE  —  ADULTEBY    OF    THE 
WIFE AETIOLES   OF   8EPABATI0N ESTOPPEL  OF  THE  WIFE. 

§  401.  Many  are  the  devices  which  have  been  invented  for  the 
purpose  of  barring  or  preventing  dower,  but  most  of  them  have 
failed  to  answer  the  end  proposed,  without  being  attended  in  other 
respects  with  hazard  and  inconvenience.  The  first  limitation  con- 
trived was  "  to  the  purchaser  and  his  trustee,  and  their  heirs,  in 
trust  for  the  purchaser  and  his  heirs ; "  the  effect  of  which  was  to 
vest  a  legal  joint  tenancy  in  fee  in  the  husband  and  his  trustee, 
with  the  beneficial  interest  of  the  trustee's  share  in  the  purchaser, 
and  the  widow  of  a  joint  tenant  is  not  entitled  to  dower.  But  if 
the  husband  survived  his  trustee,  he  became  at  once  solely  seized 
of  the  inheritance,  and  the  right  of  dower  immediately  attached  to 
that  seisin.    This  method  to  exclude  dower,  therefore,  failed. 
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An  improvement  was  then  attempted  by  grafting  upon  the  limitar 
tion,  "  to  the  purchaser  and  his  trustee,  and  the  heirs  of  the  trustee, 
in  trust  for  the  purchaser ; "  or  "  to  the  trustee  and  his  heirs,  in 
trust  for  the  purchaser  and  his  heirs."  But  serious  objections  were 
soon  discovered  to  this ;  for  the  trustee  might  die  without  an  heir, 
and  then  the  estate  would  escheat  to  the  crown,  or,  if  the  trustee 
left  an  heir,  that  person  might  be  a  minor,  a  married  woman  or  a 
hinatic,  in  which  cases  it  might  be  difficult  to  procure  the  proper 
conveyance  of  the  legal  fee-simple.  The  objections,  therefore,  to 
the  adoption  of  these  limitations,  were  such  as  to  induce  a  persever- 
ance in  the  attempt  to  frame  a  more  eligible  limitation  in  these 
cases,  until  finally  two  forms  were  adopted  which  seemed  to  answer 
the  end  desired.  One  form  of  limitation  was  ^^  to  such  uses  as  the 
purchaser  shall  by  deed,  etc.,  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  himself  for  life,  without  impeachment  of  waste ; 
and  from  and  after  the  determination  of  that  estate  in  his  lifetime, 
by  forfeiture  or  otherwise,  to  the  use  of  a  trustee  and  his  heirs,  or 
his  executors  and  administrators,  during  the  purchaser's  life,  in  trust 
for  him  for  life,  and  from  and  after  the  determination  of  the  estate 
so  limited  in  use  to  the  trustee  and  his  heirs,  or  his  executors  and 
administrators,  during  the  purchaser's  life,  to  the  use  of  the  pur- 
chaser, his  heirs  and  assigns  forever." 

The  other  form  was,  '^  to  such  uses  as  the  purchaser  shall  by  deed 
or  will  appoint ;  and  for  want  of  appointment  to  the  use  of  a  trustee, 
his  heirs  and  assigns,  or  executors  and  administrators,  during  the  life 
of  the  purchaser,  in  trust  for  him,  and  subject  thereto,  to  the  use  of 
the  purchaser,  his  heirs  and  assigns."  These  limitations,  with  some 
slight  variations,  were  in  general  use  in  England  until  1834,  when, 
by  the  late  dower  act,  a  man  was  enabled  to  prevent  his  wife's 
dower  from  attaching  by  a  declaration  to  that  effect  in  the  deed  of 
purchase,  or  any  deed  executed  by  him.  (3  and  4  WiUiam  /F, 
cA,  106,  §  6.     Vide  also  Pa/rk  on  Dower^  83  et  seq.) 

%  402.  The  usual  way  of  barring  dower  in  this  country  is  for  the 
wife  to  join  with  her  husband  in  the  deed  of  conveyance,  although 
she  must  use  apt  and  proper  words  of  grant  and  release  on  her  own 
part,  and  such  as  clearly  manifest  an  intention  to  relinquish  her 
dower  in  the  lands  in  question,  unless  the  wife  join  in  the  deed 
freely  and  execute  it  independent  of  her  husband's  direction,  and 
the  d^d  contain  words  expressive  of  an  intention  to  be  bound  by 
it,  it  will  not  bar  her  dower.     {Stevens  v.  Oweuy  25  Maine  R.  94. 
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Froet  V.  Bearmg,  21  ih.  156.  Dustin  v.  SUUe,  27  N.  U.  JS.  431. 
Catlin  V.  Ware,  9  Jfa«*.  i?.  218.  Zufkin  v.  C*MWt«,  13  ib.  223. 
Steams  v.  Swift,  8  P«ci.  i?.  532.  Leavitt  v.  Lamprey,  13  i5. 
382.  Mdvin  v.  Locks,  16  «5.  137.  Learned  v.  Cutler,  18  iJ.  9. 
Powell  V.  Munson  dk  Brimfidd  Manufactfwrvng  Cornjpanyj  3 
Masm\!s  R,  347.  J7aK  v.  Savage,  4  iJ.  273.  Smith  v.  Havhdyy  16 
f?Ai<?  i?.  191.  Wesifall  r.  Lee,  7  Clarke s  R.  12.  Gordon  v. 
Stevens,  2  77iZr«  CA.  jff.  48.)  But,  as  a  general  rule,  it  may  be 
affirmed  that,  when  the  wife  unites  with  her  husband  in  a  convey- 
ance of  his  land,  properly  executed  by  her,  which  is  eflfeetual  and 
operative  against  her  husband,  and  which  is  not  superseded  or  set 
aside  as  against  him  or  his  grantee,  the  wife^s  right  of  dower  is  for^ 
ever  barred,  and  extinguished,  for  all  purposes  and  as  to  all  parties. 
{ElmendorfY,  Lockwood,  4  Lans.  R.  393.  S,  C.  67  If.  Y.  R.  522.) 
The  joining  of  the  wife  with  the  hubband  in  his  conveyance,  how- 
ever, is  but  a  release  by  the  wife  of  a  contingent  future  right,  and 
operates  against  her  but  by  way  of  estoppel ;  and  in  order  that  it 
become  operative,  the  deed  must  be  effectual  to  convey  the  title  of 
the  husband.  If  the  conveyance  was  not  originally  binding  on  the 
husband,  or  for  any  reason  ceases  to  be  operative,  and  no  title  has 
passed  or  none  remained,  the  release  of  dower  does  not  after  that 
operate  against  the  wife,  and  she  is  again  clothed  with  the  right 
which  she  had  released.  And  this  doctrine  is  applied  in  the  famil- 
iar case  of  a  conveyance  by  husband  and  wife  which  is  set  aside  as 
fraudulent  as  against  the  creditors  of  the  husband,  in  which  it  is 
held  that  the  wife  does  not  lose  her  dower.  {Manhattan  Comr 
pany  v.  Evertson,  6  Paige^s  R,  457.  WisweU  v.  ffaU,  3  ih.  313. 
MaUoney  v.  Horam,,  49  N.  T.  R.  111.  Kimball  v.  Eaton,  8  jY! 
//.  R.  391.  Richardson  v.  Wyman,  62  Maine  R.  280.  Sttnson 
V.  Siimner,  9  Mass.  R.  143.  Robinson  v.  Bates,  3  Met,  R.  40. 
Woodworth  V.  Paige,  5  Ohio  St.  R.  70.  Winship  v.  Lamberton, 
referred  to  in  5  Ohio  St.  R.  70.  Miller  v.  Wilson,  15  ib.  108. 
Ridgway  v.  Masting,  23  ib.  294.  Douglas  v.  McCoy,  5  Ohio  R. 
527.  Summers  v.  BaVb,  13  lU.  R.  483.  Blair  v.  Harrison,  11  ib. 
884.  Stribling  v.  Ross,  16  ib.  222.  Lockett  v.  James,  8  BusJCs 
R.  28.  Pierson  v.  WUUams,  23  Miss.  R.  64.  But  vide  Den  v. 
Johnson,  3  Harr.  R.  87.  Pride  v.  Boyce,  1  Ric^s  Eg.  R.  275.) 
Tlie  doctrine  has'  been  carried  to  the  extent  of  a  case  wherein  it 
appeared  that  the  wife  had  joined  her  husband  in  the  conveyance 
of  his  land  by  warranty  deed,  whereby  she  released  her  claim  of 
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dower,  and  BnbseqneBtlj  the  grantee  brought  his  action  against  the 
husband  for  damages  for  breach  of  covenant  of  title,  and  recovered. 
The  court  held  that  the  release  of  dower  became  thereby  void,  and 
did  not  bar  her  right  of  dower  after  her  husband's  death.  {Stin^on 
V.  Summej'8^  9  Mass,  R.  143.)  And  in  a  case  whore  the  wife 
joined  her  husband  in  a  mortgage  of  his  lands  to  secure  his  bonds 
for  the  payment  of  money,  and  the  lands  were  sold  on  a  judgment 
in  favor  of  the  obligee,  upon  a  judgment  recovered  upon  the  bonds, 
the  court  held  that  the  lands  were  subject  to  the  wife's  right  of 
dower.  {Harrison  v.  Eldridge^  2  Hoist  R.  392.)  So,  also,  if  a 
conveyance  from  husband  to  the  wife  is  set  aside  as  fraudulent  as 
to  the  creditors  of  the  husband,  she,  nevertheless,  has  her  inchoate 
right  of  dower  in  the  lands  attempted  to  be  conveyed.  [Lowry  v. 
Smithy  9  HurHs  R.  514.)  Again,  it  is  held  that  the  release  of  an 
inchoate  right  of  dower  which  a  married  woman  makes  by  joining 
in  a  conveyance  with  her  husband,  operates  against  her  only  by 
estoppel,  and  an  estoppel  binds  only  in  favor  of  those  who  are  privy 
thereto.  Hence,  a  release  of  dower  can  be  availed  of  only  by  one 
who  claims  under  the  very  title  which  was  created  by  the  conveyr 
Ance  with  which  the  release  is  joined,  and  if  that  conveyance  be 
nullified  as  to  the  grantee,  it  is  out  of  the  way,  and  the  right  of , 
dower  is  not  thereby  extinguished.  ( Yide  Tomp\in8  v.  Fonda^  4 
Paige's  R.  448.  Marvin  v.  Smith,  46  N.  Y.  R  571.  S.  a  56 
Rarb,  R.  600.  LitUefreed  v.  Orocker,  30  Maine  R,  192.  Harri- 
tiia/n  V.  Oray,  49  ih.  537.  Wyman  v.  Fox,  59  ih,  100.  French  v. 
Crosby,  61  iJ.  502.  Shaw  v.  Rose,  14  iJ.  432.  Pixley  v.  Bennett^ 
11  Mass.  R,  298.  Gray  v.  McCune,  23  Penn.  R.  447,  451.  Tay- 
lor V.  Fowler,  18  Ohio  R.  567.  Kitz7niZleT  v.  Rensselaer,  10 
Ohio  St.  R.  63.  Richard  v.  Tallin,  1  Rice's  Eq.  R.  158.)  But 
it  has  been  held  that  when  the  husband  and  wife  convey  an  inde- 
feasible title,  which  is  afterward  lost  by  the  larches  of  the  grantee, 
the  wife's  dower  remains  barred ;  although  it  was  admitted  that  it 
would  be  otherwise  if  the  deed  became  inoperative  through  the 
wrongful  act  of  the  husband.  {Morton  v.  Nohle,  57  III.  R.  176.) 
It  has  been  said  that  the  conveyance  of  the  husband  in  which  the 
wife  joins  must  contain  words  clearly  manifesting  the  intention  of 
the  wife  to  rdinquish  her  dower ;  but  no  form  of  words  is  neces- 
sary to  accomplish  the  result.  Any  apt  words  in  the  instrument 
indicating  an  intention  to  release  all  the  right  she  has  in  the  lands 
conveyed,  will  effect  the  bar  of  dower,  by  way  of  estoppel.    {Gilr 
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lian  V.  Swiftj  14  Hwn!%  JR.  474,  476.    And  vide  Dundaa  v.  BUeh- 
cockj  12  Sow.  R.  256.)    It  is  not  necessary  that  the  wife's  release 
be  contained  in  the  conveyance  of  the  husband,  bnt  it  must  be  an 
incident  to  it,  and  delivered  in  conjunction  with  the  instnunent 
which  conveys  the  title.    Her  release  to  a  party  who  is  a  stranger 
to  the  husband's  title  is  ineffectual  to  extinguish  her  dower  right. 
{Malloney  v.  Horcm^  49  N.  Y,  R.  Ill,  119.     Merchant^  Bank  v. 
Thomson^  65  ih,  7.     Elmendorf  v.  Lockwood^  67  ib.  322,  325. 
Page  v.  Page^  6  CWA.  R.  196.    Fowler  v.  Shearer^  7  Maes.  R.  14. 
Flay.  Cord,  2  ]>f.E.R.  176.    Shepherd  v.  H(nDardy  lb.  507.    Rawe 
V.  Hamilton,  3  Maine  R.  507.    Dodge  v.  Aycrigg,  1  Beadey^s  R. 
82.     KetzmiUer  v.  Fa/i  Rensselaer^  10  (?Ai(7  /Sf.  A  63.     Carter  v. 
FaZA^,  2  iJ.  339.     Taylor  v.  Fowler,  18  OhioR.  567.     Thompson 
V.  Peebles,  6  i?ana'«  ^.391.     ^<9€<^  v.  ^M,  30  -4rA.  ^.  775.)    And 
it  has  sometimes  been  held  that  the  conveyance  or  wife's  release  must 
be  to  a  party  holding  the  legal  title  or  the  fee.     {Blain  v.  Harrisony 
11  lU.  R.  384.    Summers  v.  Bahb,  13  ih.  483.    Za  Frambois  v. 
6Vd>to,  56  «'J.  197.)    But  the  better  opinion  now  is,  that  the  release 
may  be  made  to  a  tenant  for  life,  remainderman,  reversioner  or 
equitable  owner,  and  that  it  is  not  indispensable  that  the  releasee 
should  have  the  legal  fee.    {Elmendorf  v.  Lochwood,  57  N.  Y.  R. 
322,  330.     Chicago  Dock  Co.  v.  Eimie,  49  lU.  R.  289,  294.)    In 
some  of  the  states,  the  wife's  right  of  dower  is  restricted  to  the 
lands  of  which  the  husband  dies  seised,  and,  of  course  in  those 
states,  the  husband's  conveyance  independent  of  his  wife  bars  her 
dower,  and  in  respect  to  an  equitable  estate,  the  transfer  by  the  hus- 
band cuts  off  the  dower  of  his  wife,  as  a  general  rule.    In  Pennsyl- 
vania, the  husband  cannot  cut  off  his  wife's  right  of  dower  by 
absolute  conveyance,  but  the  right  may  be  defeated  there  by  a 
judicial  sale  for  the  payment  of  the  husband's  debts.    {Reed  v. 
Morrison,  12  Serg.  <&  Rawle^s  R.  18,  21.     But  vide  Eberle  v. 
Fisher,  12  Penn.  R.  626.     ffelfrich  v.   Obermyer,  15  ib.  113. 
Pritts  V.  Ritchey,  29  ib»  71.)    A  wife  may  require  a  consideration 
insuring  solely  to  herself,  as  a  condition  on  which  she  will  release 
her  right  of  dower,  but  if  she  fails  to  exact  this,  her  release  will  be 
good  if  supported  by  an  adequate  consideration,  moving  to  the  hus- 
band alone.     In  other  words,  if  the  conveyance  of  the  husband  in 
which  she  joins  is  valid,  she  will  be  barred  of  her  dower.     {Bailey 
V.  Zitten,  52  Ala.  R.  282.    But  vide  Hiscock  v.  Jaycox,  12  Bank. 
Reg.  507.)     The  general  rule  is  that  a  wife  cannot  make  a  relin- 
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quiflhment  of  dower  directly  to  her  husband.  Such  a  release  would 
be  a  nullity.  {Careon  v.  Murray^  3  Paiges  R.  483.  Crcmi  v. 
Vwoana^  36  BoMrh.  H.  410.  Savaye  v.  CWB,  19  Huri^s  H.  4,  6. 
Ouidet  V.  Brovm^  54  5ia«?.  Pr,  H.  409,  411.  jffoio^  v.  SamUtan, 
3  J^cwn<5  A  63.  Fla  v.  Cizrrf,  2  JV.  B.  B.  176.  CbwTife  v.  Marh- 
ling,  30  -4rA;.  R.  17.  PiUow  v.  TTorf^,  31  i5.  678.)  But  in  some 
states  statutes  have  been  passed,  providing  that  the  wife  may  release 
her  inchoate  right  of  dower,  under  certain  circumstances,  directly 
to  her  husband.  For  example,  in  New  York,  where  lands  held  in 
common  are  directed  to  be  sold  in  proceedings  for  partition,  the 
wife  may  release  her  inchoate  right  of  dower  in  the  lands  directly 
to  her  husband.  {Lcuvos  of  1840,  p.  128.  Code  of  Ciml  Procedwre, 
§  1571.)  And  under  the  laws  of  some  states,  as  in  Missouri,  a  mar- 
ried woman  may,  with  the  consent  of  her  husband,  release  her 
inchoate  right  of  dower  to  secure  the  payment  of  the  latter's  debts. 
{Brown  v.  Brown,  47  Mo.  R,  130.)  But  in  no  case  will  a  feme- 
covert  be  barred  of  her  right  of  dower  by  joining  with  her  husband 
in  a  conveyance  of  lands,  if  she  be  a  minor  at  the  time  of  the  exe- 
cution of  the  instrument.  {Priest  v.  Cummings,  16  Wend,  R.  617. 
Cwnningham  v.  Knight,  1  Barb,  R.  399.  Hughes  v.  Watson,  10 
Ohio  R.  127.  Jon£s  v.  Todd,  2  J.  J.  Ma/rah,  R,  861.  MarJchmn 
V.  Merritt,  7  How.  [Miss.]  R.  437.  Thomas  v.  Oomd,  6  LeigKs 
R.  9.  And  vide  Sanford  v.  McLean,  3  Paiges  R.  117,  121.) 
And  it  has  been  held,  that  an  instrument  purporting  to  release  a 
widow's  dower,  signed  by  her,  but  not  sealed  is  not  effectual  to  bar 
her  dower.  {Criles  v.  Moore,  4  Gray*s  R.  600.)  But  a  quit  claim 
deed  from  two  grantors  with  only  one  seal  attached  against  both 
signatures  is  sufficient  to  effect  the  bar.  {Tasher  v.  Bartlett,  5 
Cush.  R.  359.)  And  a  conveyance  to  the  administrator  of  her 
deceased  husband,  by  a  widow  of  all  "  her  right,  title  and  interest " 
in  the  lands  of  her  husband,  passes  her  right  of  dower.  {McFa/r- 
lamd  V.  Baze,  24  Miss.  R.  156.  And  vide  Gramt  v.  Perhaner, 
15  Vt.  R.  649.  Thatcher  v.  Howland,  2  Met.  R.  41.)  A  release 
of  dower  by  the  wife  to  one  tenant  in  common  of  her  husband,  will 
not  operate  as  a  release  to  the  other.  (  White  v.  White,  1  Harr.  R. 
202.)  And  a  parol  release  of  dower  is  void.  (  Worthingto7i  v.  Mid- 
dleton^  6  Da/ncHs  R.  300.)  Nor  will  a  release  of  dower  be  presumed 
from  twenty  years  adverse  possession  as  against  the  husband  during 
coverture.  {Dturha/m  v.  Angier,  20  Maine  R.  242.) 
§  403.  In  some  of  the  states,  the  deed  of  the  husband  in  which 
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hie  wife  joins,  miiBt  be  Beparately  acknowledged  hy  the  wife,  upon 
a  private  examination  apart  from  her  hueband,  and  when  this  is 
reqnired  the  conveyance  will  not  bar  the  wife's  doWer,  unless  the  atat- 
nte  be  atrictlj  complied  with.  ( Vide  Kirk  v.  Dean,  2  Sinn.  R.  341. 
Mclntire  v.  Ward,  5  ih.  296.  Shaller  v.  Brand,  6  ih.  435.  £}oa7U 
V.  The  Comtnonwedlih,  4  Serg.  cfe  Jlawle'a  R.  272.  Jourdan  v. 
Jmirdxin,  9  tj,  268.  Share  v.  Anderson,  1  Si.  43.  Cassel  v,  C^ooit, 
8  ib-  268.  5ffm^  v.  5ani^  15  Hi.  72.  -SaW*  v.  fhonipson,  14 
»J.  84.  TiiomjwOTt  V.  Morrow,  5  ti.  289.  Jamiton  v.  Jamiaon, 
3  TI'-W(.  i2.  457.  SsewZar  v.  Tunwr,  1  Bailei/'«  R.  421.  tToison 
V.  Bailey,  Ih.  470.  Middock  v.  WiUiama,  12  (?A«)  5.  377.  CW- 
n-rfi  V.  ConnsH,  6  *J.  358.  /aci«o»  v.  Si^oena,  16  /oA»«.  iJ.  110. 
Jackeon  v.  Gmjvw,  20  iJ.  301.  Sh^ffrpard  v.  TTonfeK,  1  Coafs  R. 
452.  C^ar*  v.  Redman,  1  5;oci;^.  ^.  379.  EUiot  v.  P^soi,  1 
McLean's  R.  11.  .ffe^^a  v.  Jfoody,  23  Mo.  R.  548.  (7/or*  v. 
Bank,  47  »J.  17.  WannaU  v.  JTwti,  51  iJ.  150.  '  Qoff  v.  ^oJct<«, 
noted  in  2  f/^n^.  Z.  M.  78.)  But  the  acknowledgment  of  the  deed 
of  hnBband  and  wife  need  not  be  before  the  eanie  officer,  or  »t  the 
same  time  and  place  or  embraced  in  the  same  o^tificate.  {Ludlow 
V.  (/Neil,  29  Ohio  St.  R.  181.)  And  yet  the  form  prescribed  by 
the  statute  mnst  be  substantially  observed,  and  appear  in  the  certi- 
ficate of  acknowledgment,  or  the  wife  will  not  be  bound  by  the 
conveyance.  {Laird  v.  Scott,  5  IJeiak.  R.  314.)  It  is  requisite 
also,  that  the  wife  understand  what  she  acknowledges.  {Filter  v. 
Meiater,  24  Mich.  R.  447.)  A  widow's  right  to  dower  is  a  legal 
right  which  cannot  be  barred  unless  it  be  relinquished  in  the  man- 
ner prescribed  by  law.  {Ra/oeny  v.  Fridge,  3  MeLean'a  R.  230. 
Davis  v.  McDonald,  42  Ga.  R.  205.)  And  it  baa  been  held  that 
the  rule  that  a  conveyance  not  acknowledged  or  recorded  is  valid 
as  between  the  parties,  extends  to  a  release  of  dower.  Indeed,  by 
the  Iowa  statutes,  no  acknowledgment  of  a  deed  by  a  married 
woman  conveying  her  real  estate  is  necessary,  and  the  mle  being 
general,  it  is  held  to  apply  to  a  release  of  dower.  {Lake  v.  Oray^ 
30  Iowa  R.  415.)  And  by  ancient  custom  in  some  of  the  states, 
dower  was  barred  if  the  wife  simply  joiaed  with  her  husband  in 
the  deed  without  making  any  separate  acknowledgment;  but  it  is 
evident,  that  from  a  very  early  period  in  the  history  of  the  colonies, 
some  act  was  deemed  necessary  to  protect  the  wife  against  the  exei^ 
cise  of  an  arbitrary  control  over  the  property  by  the  husband,  and 
her  acknowledgment  was  deemed  necessary  before  a  competent 
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officer  for  that  purpose.  {Vide  Constantine  v.  Vom  WimMe^  6 
HUCb  R.  177,  197.  Durant  v.  Ritchie,  4  Mason's  R.  45.)  The 
wife  is  not  barred  of  dower  in  her  husband's  lands,  bj  a  sale  bj  an 
assignee  in  insolvency  proceedings  against  the  husband.  The 
powers  of  such  assignee  do  not  enable  him  to  extinguish  the  right 
of  dower  of  the  assignor's  wife.  (Dwyer  v.  Garlough^  31  Ohio  St. 
R.  158.     And  vide  Sprake  v.  ITinard,  4  S.  C.  R.  54.) 

§  404.  The  wife  may  release  her  inchoate  right  of  dower  by  join- 
ing with  her  husband  in  a  mortgage  of  his  lands,  but  she  cannot  be 
barred  of  such  right,  only  by  a  sale  of  the  property,  under  a  power 
of  sale  contained  in  the  mortgage,  or  by  decree  of  a  court  of  compe- 
tent jurisdiction,  wherein  she  was  made  a  party.  A  decree  and  sale 
in  a  bankruptcy  court  does  not  bar  her  dower.  {Re  Barienhachy  11 
Bankr.  Reg.  61.)  And  when  the  mortgage  is  foreclosed  by  action 
in  court,  the  wife  must  be  made  a  party  to  the  proceedings,  or  the 
sale  will  not  bar  her  right  of  dower.  {MiUs  v.  VoorhieSy  20  iT.  V, 
R.  412.  S.  a  23  Ba^rb.  R.  125.  Denton  v.  Nanny^  8  ib.  618. 
£tefer  v.  WinkenSy  39  How.  Pr,  R.  176,  183.  Wheeler  v.  Morrisj 
2  Bo8W.  R.  524.  Graves  v.  Braden,  62  Ind.  R.  93.)  And  it  had 
been  held,  that  a  sale  under  a  statute  forclosure  of  the  mortgage  by 
virtue  of  the  power  of  sale  therein  contained,  will  not  bar  the  wife's 
right  of  dower  unless  she  be  served  with  a  notice  of  the  foreclosure 
proceedings.  {Northrup  v.  WheeleTy  23  Ilow.  Pr.  R.  122.  But 
vide  Brackett  v.  Bauniy  50  N.  Y.  R.  8.)  But  the  wife  is  not 
barred  in  the  State  of  New  York,  by  the  ftjreclosure  of  a  mortgage 
executed  by  the  husband  alone,  during  coverture,  whether  his  wife 
is  made  a  party  to  the  proceedings  or  not.  {Lerdis  v.  Smithy  9  iT. 
Y.  R.  602.  S.  C.  11  Barb.  R.  152.)  An  administrator's  duly 
authorized  sale  of  land  upon  which  rests  a  mortgage  in  which  the 
wife  joined,  has  been  held  to  have  the  same  effect  as  one  made  on 
special  execution  in  a  foreclosure  proceeding  to  which  she  has  been 
made  a  party,  and  that  the  purchaser  takes  the  land  discharged  of 
dower.  {Mead  v.  Meady  39  Iowa  R.  28.  And  vide  Popkin  v. 
Bumsteady  8  Mass.  R.  491.  Gibson  v.  Crehose^  3  Pick.  R.  475.) 
But  the  wife's  release  of  dower  in  mortgaged  premises  will  not  bar 
her  right,  if  the  estate  be  subsequently  redeemed  by  the  husband's 
administrator ;  or  if  the  mortgage  is  satisfied  by  payment  of  the 
debt  during  the  life  of  the  husband,  the  dower  reverts  to  the  wife 
eo  insta/nter.  So  also  the  dower  remains  with  the  wife  or  returns  to 
her,  if  the  user  begins  to  operate,  or  ceases  to  operate.    {Richard 
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V.  Talbatrdy  1  Rio^a  Eq.  R.  158.  HUdreih  v.  JoneSy  13  Mass, 
R.  525.)  And  it  may  be  further  affirmed  that  a  renunciation  of 
dower  on  a  mortgage  cannot  operate  beyond  the  estate  conveyed,  bo 
88  to  have  the  effect  of  a  perpetual  bar ;  it  can  only  postpone  the 
claim  of  dower  to  the  satisfaction  of  the  lien,  and  the  land  stands 
as  security  for  the  debt  secured  by  the  mortgage,  unincumbered  by 
the  wife's  rights.  The  other  creditors  have  no  right  to  the  aid  of 
the  wife's  dower  for  the  payment  of  their  debts.  Therefore,  when 
the  wife  had  renounced  her  dower  on  mortgage  by  her  husband, 
and  after  his  death  on  marshaling  his  assets  in  a  court  of  equity,  the 
mortgage  debts  were  paid  out  of  the  personalty,  it  was  held  that 
the  widow  was  entitled  to  her  dower,  and  a  sum  of  money  assigned 
in  lieu  thereof  was  ordered  to  be  paid  to  her  out  of  the  land  which 
was  ordered  to  be  sold  for  the  payment  of  debts.  {KecJdey  r. 
Keckley,  2  HiWa  Ch.  R.  252.) 

§  405.  An  ante-nuptial  agreement  between  husband  and  wife,  by 
which  an  adequate  provision  is  made  for  the  wife  during  widow- 
hood, and  which  is  so  provided  to  be  in  lieu  of  dower  in  the  husband's 
property,  will  bar  the  claim  for  dower.  But  such  an  agreement  by 
a  female  is  contrary  to  public  policy,  and  unless  founded  upon  some 
adequate  consideration  for  her  in  lieu  of  dower,  it  will  be  ineffectual 
both  at  law  and  in  equity  to  bar  the  wife's  dower.  (Swaifie  v.  Per- 
me,  5  Johns.  Ch.  R.  482,  489.  Curry  v.  Curry ^  10  Hwn's  R,  366. 
Power  V.  Shidy  1  MdUory^s  R  296.  Miller  v.  FolgeTy  14  Ohio 
R.  610.  Oovld  V.  Vomack,  2  Ala.  R.  83.  But  vide  McCarter  v. 
TeUeVy  2  Paiges  R.  511.  Gelzer  v.  Gelzer,  1  BaUey^s  Eq.  R. 
887.)  But  a  fair  ante-nuptial  agreement  executed  by  the  wife  for 
a  valuable  consideration  will  unquestionably  bar  her  dower.  Such 
a  provision  agreed  to  be  accepted  by  the  wife  in  lieu  of  dower,  will 
be  regarded  in  equity  as  a  jointure,  and  be  a  bar  to  her  dower. 
{Andrews  v.  Andrews,  8  Conn.  R.  85.  Phillips  v.  Phillips,  14 
Ohio  St.  R.  308.  Mwrphy  v.  Murphy,  12  iJ.  407.  Cowley  v. 
Lcmson,  5  Jonei  Eq.  R.  132.)  If  the  ante-nuptial  provision  for  the 
wife,  in  consideration  of  which  she  relinquishes  her  dower  in  her 
future  husband's  estate,  rests  only  in  the  undertaking  of  the  husband 
to  pay  or  restore  money  to  her,  equity  will  see  that  the  provision  is 
executed  before  she  will  be  deprived  of  her  dower.  {Johnson  v. 
Johnson,  23  Miss.  R.  561.)  And  when  a  man,  in  contemplation 
of  marriage,  agrees  to  make  a  settlement  on  his  wife,  in  considera- 
tion of  which  she  agrees  to  relinquish  her  dower  rights  in  his  prop- 
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erty  at  his  decease,  and  he  fails  to  make  the  settlement,  his  widow  will 
not  be  barred  of  her  dower.  {Bliss  v.  Sheldon^  7  £a/rh.  It.  162. 
S.  C.  8  iT.  T.  H.  31.  Pierce  y.  Pierce,  9  Hun's  R.  50.  Vcmce 
V.  Vcmce,  28  Maine  R,  364.  HdsUngs  v.  Dickinson,  7  Mass.  R. 
153.  Gibson  v.  Oibson,  15  iJ.  106.  Wood/ward  v.  Woodwa/rd,  5 
Sneed^s  R.  49.  Eou^man  v.  Cbri^,  2  F<?m.  -ff.  190.  Pyib  v.  Pyfe, 
1  7e«.  4S3n.  ^.  376.    Mitford  v.  Mitford,  9  F^.  ^.  87.) 

§  406.  So  jealous  are  the  courts  of  dower  rights,  that  a  convey- 
ance by  the  intended  husband  upon  the  eve  of  his  marriage, 
unknown  to  the  wife,  without  adequate  consideration,  and  for  the 
purpose  and  with  the  intent  of  defecting  the  dower  estate,  will  be 
set  aside  as  a  fraud  upon  the  wife's  marital  rights.  {Swaine  v.  Per- 
ine,  5  Johns,  Ch,  R.  482.  Pomeroy  v.  Pomeroy,  54  How.  Pr.  R. 
228.  Baboock  v.  Babcock,  53  ib.  97.  Youngs  v.  Carter,  50  ib. 
410.  Smith  V.  Smith,  2  Hoist  Ch.  R.  515.  Duncan's  appeal,  43 
Penn.  R.  67.  Klin<f  v.  Kline,  67  ib.  120.  Zogan  v.  Simmons, 
3  /r^rf.  ^.  ^.  487.  Cranson  v.  Cranson,  4  i/tcA.  A  230.  iTyd 
V.  Patterson,  35  iJ.  415.  P<?%  v.  Ptf%,  4  ^.  Jfew.  R.  217. 
Leach  V.  Dv/oall,  8  Bush's  R.  201.  Butler  v.  BuUer,  21  ^n«.  jff. 
621.  Ca/rlton  v.  Dorset,  2  F<?7vi.  ^.  17.)  Although  a  court  of  law, 
strictly  speaking,  having  no  chancery  jurisdiction,  will  not  set  aside 
the  conveyance  in  an  ordinary  case  of  this  description.  {Baker  v. 
Chase,  6  HiWs  R.  482.)  It  has  been  held  that  the  retention  by  the 
husband  of  the  possession  of  the  property  after  the  transfer  of 
the  title,  or  keeping  the  deed  in  his  hands  after  its  execution,  is 
one  of  the  badges  of  fraud  upon  the  right  of  his  wife  to  prevent 
her  receiving  her  dower,  and  a  conveyance  thus  fraudulently  exe- 
cuted will  not  bar  the  wife's  dower.  {Hays  v.  Henry,  1  Md.  Ch. 
Deds.  337.)  In  the  State  of  North  Carolina,  the  court  held,  in 
accordance  with  the  rule  laid  down  in  Swai/ne  v.  Perme,  that  a 
deed  made  by  the  husband  before  marriage,  without  consideration, 
and  for  the  purpose  of  defeating  the  dower  of  his  intended  wife, 
did  not  bar  her  dower.  {Littleton  v.  Littleton,  1  Dev.  <&  Batt.  R. 
827.)  And  in  Vermont,  where,  by  statute,  the  wife's  dower  is 
restricted  to  the  lands  of  which  her  husband  died-&&imdi,  it  has  been 
held  that  an  absolute  conveyance  to  diildren,  without  valuable 
consideration,  and  with  intent  to  defeat  the  wife  of  dower,  does 
not  bar  her  of  her  rights.  {Thayer  v.  Thayer,  14  Vt.  R.  107.) 
But  it  seems  that  the  mere  absence  of  valuable  consideration  is  not 
suflicient  to  avoid  the  deed;  there  must  be  a  specific  intent  to 
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defraud  the  wife  of  her  dower,  or  the  deed  will  defeat  her  right. 
{Molntosh  V.  Ladd^  1  Hvmph.  R.  469.) 

In  Maseachasetts,  it  has  been  held,  in  so  many  words,  that  a  con- 
veyance by  the  husband  before  marriage,  although  in  fraud  of  hii 
creditors,  bars  the  wife's  dower.  (  Whited  v.  MaUory^  4  Cash,  R. 
138.)  And  dower  is  in  all  cases  extinguished  by  the  conveyance  of 
the  lands  by  the  husband  before  dower  attaches.  (Rawlings  v 
Adamsy  7  Md.  R.  26.  Firestone  v.  Firestone^  2  Ohio  St.  R.  415. 
Bowie  V.  Berry^  3  Md.  Ch.  Decis.  359.) 

Dower,  in  North  Carolina,  is  barred  by  the  voidable  deed  of  the 
husband  but  which  is  never  avoided  by  him;  otherwise,  if  the 
deed  is  void,  as  if  given  for  an  usurious  consideration.  {Norwood 
V.  Marrow^  4  Deo,  <&  BaU.  R.  442.)  But  a  widow,  in  Virginia, 
will  not  be  barred  by  attempting  to  claim  under  a  deed  of  the  hus- 
band, which  was  avoided  by  his  creditors  as  fraudulent,  it  being 
made  to  the  use  of  the  husband  and  his  children,  and  consequently 
to  the  use  of  his  wife,  she  not  having  signed  the  deed.  {Blow  v, 
Mayfiwrd^  2  LeigKa  R.  80.) 

The  mere  fact  that  the  husband  failed  to  acknowledge  and  put 
on  record  his  deed,  hona  fide  made  before  marriage,  does  not  give 
the  wife  a  right  of  dower  in  the  premises  so  conveyed.  {Blood  v. 
Bloody  23  Pick.  R.  80.  Vide  also  Emerwm  v.  Harrisy  6  Mete.  R. 
476.)  And  when  a  husband  fraudulently  induces  his  wife  to  join 
in  a  deed  of  his  lands  dming  coverture,  for  tlie  purpose  of  defeating 
her  inchoate  right  of  dower,  a  court  of  equity  will  grant  relief  to 
the  wife,  or  a  court  of  law  will  award  damages  against  the  husband 
for  the  fraud.  {Douglas  v.  DouglaSy  11  HutCs  R.  406.)  And  it 
has  been  held  that  a  widow  may  maintain  an  action  against  a  person 
who,  by  collusion  with  her  husband,  has  purchased  real  estate  at  a 
mortgage  sale,  upon  a  secret  trust,  in  order  to  deprive  her  of  her 
dower.  {CUbson  v.  Hutchinwny  120  Mass.  R.  27.  Vide  Robinson 
V.  BlisSy  121  ib.  428.)  In  all  oases  when  the  defense  to  an  action 
to  recover  dow^  is,  that  the  right  has  been  released,  a  jury  trial 
may  be  had.    {Kinne  v.  Kinne^  2  N.  Y.  S.  O.  R.h/  T.<&  0.  893.) 

§  407.  A  good  and  valid  jointure,  so  called,  made  before  covert- 
are,  to  the  woman  herself,  and  not  to  others  in  trust  for  her ;  to  be 
iu  satisfaction  of  her  whole  dower ;  the  estate  to  take  effect  imme- 
diately from  the  death  of  the  husband,  and  being  for  the  term 
of  the  wife's  life,  or  greater  estate,  is  a  bar  to  the  wife's  right  of 
dower ;  and  a  jointure  possessing  all  these  requisites,  will  be  a  bar 
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of  dower^  although  the  wife  was  an  infant  at  the  time  of  the  eettle- 
ment.  {Drury  r.  Drury^  5  Bro,  P.  C,  870.  Carruther9  v.  Car^ 
ruthers,  4  £ro.  Ch.  R.  500.  Smith  v.  Smith,  5  Vea.  B,  189. 
Corbet  v.  Corbet,  1  ^Sim.  cfe  aS^*.  B.  612.  Levering  v.  Leoering,  2 
J/ii.  C%.  J9<9C.  81.  McCarter  v.  T^for,  2  Paiy^«  /?.  511.  /Sa<w^ 
V.  ^oyrf,  5  Serg.  cfe  Ba/wl^s  B.  311.)  But  such  a  jointure,  in  case 
of  an  infant  wife,  to  be  an  equitable  bar,  must  be  as  certain  and  as 
beneficial  to  the  infant  as  a  legal  jointure  must  be  to  be  a  legal  bar. 
It  must  be  a  provision  to  take  effect  immediately  on  the  death  of  the 
husband,  and  to  continue  during  the  life  of  the  widow,  and  be  a  rea- 
sonable and  competent  livelihood  for  her  under  all  the  circumstances. 
A  conditional  jointure  is  not  binding  unless  accepted  bj  the  wife 
after  the  husband's  death.  A  lease,  or  determinable  freehold,  which 
might  not  continue  for  her  life,  was  not  considered  an  equivalent 
for  dower.  A  condition  that  the  wife  should  live  chaste  during 
marriage  is  not  objectionable ;  but  a  condition  that  she  should  not 
run  her  husband  in  debt  is  doubtful.  An  annuity  limited  to  wid- 
owhood may  not  be  considered  unreasonable  in  ordinary  marriages ; 
•  but  when  the  man  was  seventy-five  years  old,  and  the  woman  an 
infant,  the  restraint  upon  matrimony  was  deemed  unreasonable,  and 
the  jointure  was  held  no  bar.  {McCarter  v.  Teller^  eiypra.  S.  C. 
8  Wend.  B.  267.) 

A  grant  of  a  rent  charge,  out  of  particular  lands,  to  an  infant  for 
her  jointure,  although  the  grantor  be  afterward  evicted,  yet  the 
contract  being  in  equity  a  general  agreement  to  grant  a  rent 
charge  to  that  amount  out  of  some  lands,  will  bind  the  infant, 
it  seems,  if  her  parent  or  guardian  assent  to  it.  {Corbet  v.  Corbet, 
eupra.  S,  C.  5  Btiss,  B.  254.)  It  has  been  held  by  the  supreme 
court  of  Ohio,  that  an  ante-nuptial  contract  which  conveys  an  inter- 
est in  common  with  other  persons,  as  a  jointure,  is  not  a  good 
statutory  bar ;  although  it  was  declared  that  such  a  provision  might 
be  sustained  in  a  proper  case,  as  an  equitable  jointure.  {Orogan  v. 
Garrison,  27  Ohio  St.  B.  50.)  An  ante-nuptial  contract  of  a  female 
that  she  will  not  claim  dower  in  the  event  of  her  intended  marriage, 
is  contrary  to  public  policy,  and  unless  founded  upon  the  considera- 
tion of  some  provision  for  her  in  lieu  of  dower,  will  not  be  upheld, 
either  in  law  or  equity.  The  subsequent  marriage  is  not,  of 
itself,  a  sufficient  consideration  to  support  the  agreement.  {Curry 
V.  Gurry,  10  Eun's  B.  366.  Fotver  t.  Shiel,  1  Atallory's  B.  296. 
JUiUer  v.  Folger,  14  Ohio  B.  610.    Gould  v.  Vom^ick,  2  Ala.  B.  88.) 
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According  to  the  well-known  and  legal  sense  of  the  word  '^  jointure," 
it  will  not  bind  the  widow  or  prevent  her  from  having  dower, 
unless  it  be  a  freehold  estate  in  lands  or  tenements  reserved  to  the 
wife,  to  take  effect  on  the  decease  of  the  husband,  and  to  continue 
during  her  life  at  the  least,  unless  she  be  herself  the  cause  of  its 
determination.  And  it  has  been  held  that  a  legal  jointure  cannot 
be  composed  partly  of  a  freehold  and  partly  of  an  annuitv  not 
secured  on  real  estate.  (  Va/nce  v.  Vance^  21  Maine  H.  364.)  But 
this  matter  is  often  regulated  by  statute.  As  a  general  rule,  perhaps, 
an  ante-nuptial  contract  for  a  collateral  satisfaction  in  lieu  of  dower 
fairly  made,  is  a  good  bar  in  equity  against  a  claim  of  dower.  {Far- 
roto  V.  Farrow^  1  Dd,  Ch.  R.  457.)  But  if  the  widow  is  unable 
to  enforce  the  contract  or  obtain  the  benefits  provided,  it  will  be  no 
bar.  In  one  case,  the  wife  relinquished  her  contingent  right  to 
dower  in  her  prospective  husband^s  estate,  and  in  lieu  thereof  hd 
agreed  to  give  her  ^^  such  property  or  annuity  out  of  Iiis  estate  "  as 
might  be  sufficient  to  support  her  during  life  or  widowhood,  an  J 
during  the  coverture.  The  husband  disposed  of  all  his  estate  by 
voluntaiy  conveyances  to  his  children,  and  died  without  making  any  . 
provision  for  his  widow.  The  court  held,  that  the  lands  so  con- 
veyed should  be  subjected  to  the  payment  of  an  annuity  to  the 
widow  during  her  life  or  widowhood.  {Oarrard  v.  Garrard^  7 
BusKs  JR.  436.)  And  to  the  same  effect  are  numerous  other 
authorities.  (  Vide  Pierce  v.  Pierce^  9  FlurCs  H,  50.  S.  C.  71  -ST. 
Y.  P.  164.  Bliss  V.  Sheldon^  7  Barb.  P.  152.  S.  C.  8  Jf.  T.  P. 
31.  Hastings  v.  Dickinson^  7  Mass.  P.  153.  Gibson  v.  Gibson^ 
15  ib.  106.  Vam4ie  v.  Vance^  21  Madne  P.  364.  Brenner  v.  Gauch^ 
86  lU.  P.  368.  Woodward  v.  Woodward,  5  Sneed's  P.  49.  How- 
man  V.  Corie,  2  Vem.  P.  190.  Pyke  v.  Pyhe,  1  Ves.  Sen.  P.  376. 
Mitford  V.  Mitfordj  9  Ves.  P.  87.)  A  provision  made  by  an  ante- 
nuptial contract  which  was  subsequently  canceled  by  the  parties  is 
no  impediment  to  dower.  {Gangioere^s  Estate,  14  Penn.  P.  417.) 
A  jointure  may  be  made  to  the  wife,  by  a  post-nuptial  provision  by 
the  husband,  in  satisfaction  of  dower,  but,  as  a  general  rule,  in  such 
cajses,  the  allowance  will  have  no  effect,  until  it  has  been  accepted 
by  the  wife  after  the  husband's  death ;  her  title  as  dowress  will  con- 
tinue until  her  acceptance;  but  if  she  enter  and  agree  thereto,  she 
is  concluded.  A  women  is  not  bonnd  by  any  act  when  she  is  not 
at  her  own  disposal,  yet  if  she  agree  to  it  after  she  is  at  liberty,  it  is 
her  own  act,  and  she  cannot  a\oid  it.    This  is  in  accordance  with 
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the  provisions  of  the  English  statute  of  27  Henry  VIII,  and  it  is 
the  recognized  rule  in  Great  Britain.  ( Vide  Frank  v.  FrarJc^  3 
Myl.  A  Cr,  J3,  171.)  The  same  provision  has  probably  been 
adopted  in  all  of  the  American  States  where  the  law  of  jointure  in 
bar  of  dower  has  been  introduced. 

In  Vermont,  by  the  Revised  Statutes  of  1863,  it  is  declared  that 
the  widow  may  be  barred  of  her  dower  in  all  the  lands  of  her  hus- 
band, in  the  following  ways :  First,  where  a  jointure  shall  have  been 
settled  on  such  widow  by  her  husband  or  other  person,  or  some 
pecuniary  provision  shall  have  been  made  for  her  before  her  mar- 
riage, with  or  without  her  consent,  to  have  effect  after  the  death 
of  her  husband,  and  expressed  to  be  in  lieu  and  discharge  of  her 
dower  ;  second,  where  her  husband,  by  his  last  vrill  and  testament, 
shall  have  made  provision  for  such  widow,  which  it  shall  appear 
to  the  probate  court  was  intended  to  be  in  lieu  of  dower;  and, 
third,  where  the  husband  shall  die,  leaving  no  children  or  repre- 
sentatives of  children,  and  the  widow  shall  thereby  be  entitled  to 
one-half  of  the  estate  of  her  husband.  {E.  S.  1863,  ch.  55,  §  5.) 
This  is  the  law  now  in  force  in  the  state,  and  it  will  be  observed 
that  the  provisions  are  absolute,  and  give  the  widow  no  power  of 
election.  And  the  statute  further  provides  that  a  devise  bars  all 
claim  to  curtesy  or  dower.     (/?.  S.  ch.  55,  §  15.) 

In  Massachusetts,  the  statute  of  27  Henry  VIII  has  always  been 
in  force  upon  this  point.  {Hastings  v.  DicMnsan^  7  Mass.  H.  173.) 
And  the  same  provision  is  now  incorporated  into  the  Massachusetts 
General  Statutes.  {Gen.  Stat.  1860,  eh.  90,  §§  9-11.)  And  another 
statute  provides  that  the  widow  of  a  testator  "  may  at  any  time 
within  six  months  after  the  probate  of  the  will,  file  in  the  probate 
office,  in  writing,  her  waiver  of  the  provisions  made  for  her  in  the 
will ;  and  shall  in  such  case  be  entitled  to  such  portion  of  his  real 
and  personal  estate  as  she  would  have  been  entitled  to  if  her  hus- 
band had  died  intestate.  *  ♦  *  If  ghe  makes  no  such  waiver, 
she  shall  not  be  endowed  of  his  lands,  unless  it  plainly  appears,"  etc 
{St.  of  1861,  ch.  164.)  And  farther,  "the  widow,  in  all  cases,  may 
waive  the  provision  made  for  her  in  the  will  of  her  deceased  hus- 
band, and  claim  her  dower."  {St.  of  1873,  ch.  24,  §  8.)  Under 
these  provisions  of  the  statute,  it  has  been  held,  that  the  widow  may 
effectually  waive  the  provisions  for  her  benefit  before  the  probate 
of  the  will,  {Atherton  v.  Corliss^  101  Mass.  R.  40.)  And  it  has 
been  further  held,  that  the  receipt  of  personal  property  by  the  wife 
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under  her  father's  will,  admitted  to  probate  in  another  state,  is  not 
barred  of  her  dower  in  land  in  Massachusetts,  of  which  her  husband 
was  seised  during  coverture,  from  a  tqpant  holding  under  a  warranty 
from  her  father,  to  whom  her  husband  conveyed  by  a  deed  in  which 
she  did  not  join.  {Julian  v.  Boston^  Clinton^  Fitchburg  A  Nev) 
Bedford  Railroad  Co.  128  Mas%,  R.  655.  Vide  Crocker  v.  Deal^  1 
Lo^joeWs  R,  416.) 

In  the  State  of  New  York,  the  assent  of  the  wife  to  the  jointure 
must  be  evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party 
to  the  conveyance  by  which  it  shall  be  settled ;  if  she  be  an  infant, 
by  her  joining  with  her  father  or  guardian  in  such  conveyance. 
Any  pecuniary  provision  made  for  the  benefit  of  an  intended  wife 
and  in  lieu  of  dower,  if  assented  to  by  her  in  the  manner  provided, 
is  made  a  bar  to  any  right  or  claim  of  dower  of  such  wife  in  all  the 
lands  of  her  husband.  If,  before  her  coverture  but  without  her 
assent,  or  if,  after  her  coverture,  lands  are  given  or  assured  for  the 
jointure  of  a  wife,  or  a  pecuniary  provision  be  made  for  her  in 
lieu  of  dower,  she  must  make  her  election  whether  she  will  take 
such  jointure  or  pecuniary  provision,  or  whether  she  will  be 
endowed  of  the  lands  of  her  husband.  And  if  lands  be  devised,  or 
a  pecuniary  or  other  provision  be  made  for  the  wife  by  will,  she 
must  make  her  election  in  the  same  manner ;  and  in  each  case  the 
settlement  will  be  binding  on  the  wife  unless  she  dissents,  and 
enters  or  sues  for  dower  within  one  year  after  the  death  of  her 
husband.  (1  R,  S,part  2,  ch.  1,  tit  3,  §§  9-14.  1  Stat  at  Large^ 
692,  693.)  Under  the  provisions  of  the  New  York  statute,  it  has 
been  decided  that  the  pecuniary  provision  must  be  something  that 
the  wife  can  take  and  enjoy,  after  the  death  of  her  husband,  and 
that  if  the  pecuniary  provision  does  not  come  within  the  require- 
ments of  the  statute,  the  widow  will  be  entitled  to  dower,  although 
she  may  have  accepted  of  the  provision ;  and,  further,  that  if  she 
has  consumed  the  provision  in  the  lifetime  of  her  husband,  there  is 
nothing  left  upon  which  to  base  an  election,  and  she  will  still  be 
entitled  to  dower.  {Crain  v.  Ca/vana^  86  Barb.  R.  410,  413,  414.) 
And  when  the  provision  is  made  by  will,  it  is  held,  that  in  order  to 
put  the  wife  to  an  election  whether  she  will  accept  it  in  lieu  of  dower, 
the  provision  must  in  some  way,  by  the  will  or  otherwise,  be  ten- 
dered to  her  at  the  death  of  her  husband.  {Ouidet  v.  Brmon^  64 
How.  Pr.  R.  409,  418.)  And  it  has  been  further  decided,  that 
when  the  testamentary  disposition  in  favor  of  the  wife  Is  not 
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expressed  to  be  in  lien  of  dower  she  is  not  pnt  to  her  election, 
unless  the  terms  and  provisions  of  the  will  be  totally  inconsistent 
with  her  claim;  that  the  presumption  is  that  the  bequest  was 
intended  as  a  bounty,  unless  the  contrary  appears,  expressly,  or  by 
necessary  implication.  And  still  further,  that  the  widow  will  not 
be  deprived  of  her  dower  by  accepting  a  testamentary  provision  in 
her  favor,  when  it  is  doubtful  whether  or  not  the  testator  intended 
she  should  have  both.  In  other  words,  the  provision  in  the  will  of 
the  husband  in  favor  of  the  wife,  will  never  be  construed  by  impli- 
cation to  be  in  lieu  of  dower  or  any  other  interest  in  his  estate  given 
by  law ;  the  design  to  substitute  the  one  for  the  other  must  be 
unequivocally  expressed.  (  Vide  FuUer  v.  Yatea^  8  Paiges  R,  325. 
Sa/nford  v.  Jackson^  10  i5.  266.  Ea/oen8  v.  Ha/oens^  1  Scmdf,  Ch. 
JR.  324.  Church  v.  Btdl,  5  EUTs  R.  206.  S.  G.  2  Denio'a  R. 
430.  Leonard  v.  Steele^  4  Barb.  R.  20.  Lasher  v.  Lasher^  13  ib. 
106.  MiUs  V.  MUU,  28  ib.  454.  Bond  v.  McNiff,  38  N.  T. 
Superior  C.  R.  83.  Sheldon  v.  BlisSj  8  iT.  Y.  R.  31.  Lewie  v. 
Smithy  9  tb.  602.  Verrwn  v.  Vernon^  7  Lane.  R.  492.  Vide 
Myers  v.  De  Mier^  54  N.  Y.  R.  342.)  But  the  intention  of  the 
testator,  as  gathered  from  the  whole  instrument,  governs  in  such 
cases,  and  if  it  is  apparent  that  to  allow  the  widow  dower  and 
legacy  both  would  defeat  or  materially  lessen  the  allotments  to  all 
or  any  of  the  devisees  or  legatees,  the  widow  will  be  put  to  her 
election.  {Adsit  v.  Adeity  2  Johns.  Ch.  R.  448.  Dodge  v.  Dodge^ 
31  Barb.  R.  413.)  And  when  the  provision  is  expressly  declared 
to  be  in  lieu  of  dower,  if  the  widow  omits,  for  more  than  a  year 
after  the  testator's  death,  to  enter  upon  the  land  of  the  deceased,  or 
to  commence  proceedings  for  the  recovery  or  assignment  of  her 
dower,  she  will  be  held  to  have  elected  to  take  the  provision  made 
by  the  will  and  her  dower  will  be  effectually  barred.  {Palmer  v. 
Voorhis,  35  Barb.  R.  479.  Vide  Hatch  v.  BasseU^  52  N.  Y.  R. 
359.)  The  receipt  by  the  widow  for  several  years  after  the  death 
of  her  husband,  of  one-third  of  the  rent  of  lands  leased  by  him,  is 
held  not  to  bar  her  claim  for  dower  in  such  lands.  (JSIUcoU  v. 
Mosier,  7  N.  Y.  R.  201.) 

In  Connecticut,  the  statute  with  respect  to  jointure  is  substanti- 
ally the  same  as  that  of  New  York,  though  the  provision  may  con- 
sist of  personal  as  well  as  real  property.  (1  Swifffs  Dig.  86.  R.  S. 
1866.  tit.  20,  ch.  4,  §  86.)  A  legacy  to  the  wife  of  the  testator  is 
regarded  in  lieu  of  dower  where  it  appears  from  the  will  that  such 
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10  tlie  manifest  intestioA  of  the  teetalor;  and  tlie  nde  apfdies  a» 
veil  to  a  deviee  of  real  estate  afl  a  beq;T]iest  of  personal  estate. 
(Lard  v.  Lord,  23  Comi.  R.  327.  Hiakey  v.  Hickey^  26  i*.  2«1.) 
But  it  has  been  held  that  the  widow  ia  not  put  to  her  electioii 
between  dower  and  a  testamentarj  provision  ia  her  fa^or^  unless  it 
alearly  appears  from  the  will  that  the  same  was  intended  to  be  in 
lien  of  dower.  This  ilutention  need  not  be  stated  in  termfi^  bat 
may  be  shown  by  dear  implication.  And  where  certain  provisions 
of  the  vdll  in  favor  of  the  children  of  the  testator  wonld  be  liable 
to  be  defeated  by  the  allowanee  of  dower  to  the  widow,  it  waa  held 
a  clear  case  of  sack  implication.  {Albmg  v.  Ch&^tdd^  42  Conru 
H.  276.) 

And  in  New  Jersey  the  policy  in  respect  to  jointure  is  similar  to 
that  in  New  York  and  Connecticut ;  and  it  has  been  hdd  in  New 
Jersey  that  a  widow,  when  she  finds  that  an  annuity  secured  to  her 
by  ante-nuptial  settlement,  in  consideration  of  her  agreement  not  to 
daim  dower,  has  failed  in  consequence  of  the  deficiency  of  the 
estate,  may  elect  to  rescind  the  settlement  and  claim  her  dower,  bot 
that  she  cannot  claim  both ;  accepting  a  dividend  from  the  estate, 
upon  her  annuity,  held  to  operate  as  a  confirmation  of  the  settle- 
ment and  a  bar  of  any  claim  of  dower.  {Camden  Mui.  Ins. 
Ass.  V.  Jonesy  23  JV.  J.  Hq.  R.  171.  And  vide  Colgaie  v.  CoUffUe^ 
IK  372.)  And  if  lands  devised  to  a  widow  in  lieu  of  dower  are 
accepted  by  her,  it  is  held  that  they  are  liable  for  their  proportion 
of  the  debts  of  the  testator.  {Bray  v.  NeiU^  21  N.  J.  Eq.  R.  843.) 
If  the  widow,  under  a  mistake  of  fact,  elect  to  take  the  provisions 
of  the  will  instead  of  her  dower,  she  may  proceed  in  a  court  of 
equity,  and  have  her  election  revoked,  when  she  will  have  dower. 
iMa^iknet  v.  Macihnet,  29  N,  J.  JEj.  R.  24.) 

In  the  State  of  Pennsylvania  the  wido^w  is  entitled  to  her  choice 
•either  of  her  dower  or  of  the  estate  or  property  devised  or 
bequeathed  in  lieu  of  dower.  And  she  has  twelve  months  from 
ilie  death  of  her  husband  in  which  to  make  her  election.  {Laws 
^  1882,  p.  249.)  And  it  has  been  intimated  that  the  widow 
might  delay  making  her  election  until  she  is  dted  before  tbe 
orphans'  court  for  the  purpose  of  declaring  such  election^  and  then 
^a  record  is  made  of  it,  which  is  condusive  upon  all  the  parties  con- 
cerned. {Anderson^s  qippealj  36  Penn.  R.  476,  492.)  Although 
it  has  be^i  held  that  the  widow's  election  to  take  under  her  hus- 
band's will,  in  lieu  of  dower  at  law,  may  be  evidenced  by  matter 
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in  pais  as  well  as  of  t^eoofrd ;  but  in  the  former  case  it  must  be 
made  to  appear  that  the  widow  had  the  reqniaite  knowledge  of  the 
vdue  atd  character  of  her  hxifiband'a  ei^tate^  and  that  her  intention 
was  ooDffiiBtent  with  such  ehoioa  {Brac^ords  v.  JSlMta^  43  P&nn, 
£,  474.)  The  widow  niay  even  compel  an  exhibition  of  the 
account  of  her  hosband's  estate  to  enable  her  to  choose  intelligetitly. 
{Kreid&r's  appeal^  69  Penn.  B.  194^  290.)  Her  election  mnst  be 
evidenced  67  plain  and  unequiyocal  acts^  with  fall  knowledge  of 
the  sitnation  of  the  estate.  {AfeUaei^^  appMl^  17  Pmvn.  R.  449, 
464.)  The  term  dower  as  used  in  the  Pennsjlyania  statute,  relating 
to  last  wills  and  testaments,  is  construed  according  to  its  common 
law  meaning)  and  does  not  embrace  personal  estate*  {Hirmershits 
T.  Bemhard^B  esbeeutots^  13  Pemk.  M.  618.)  Although  the  widow's 
interest  in  the  real  estate  of  her  husband,  in  Fennsylyania,  does 
not  come  within  the  ordinary  definition  of  dower,  because  it  is  a 
statutory  substitute  for  the  common  law  provision  as  dower,  and 
may  well  be  called  her  statutory  dower,  and  is  a  freehold  estate. 
{Baohman,  v.  ChrUma/n^  23  Pern,  £.  163.  Zeigl»i^%  appeal^  36 
i&.  178.  SduMs  appeal^  40  iJ.  170.  Oowley  v.  JBH^Oej/j  66  tb. 
270.)  A  jointure  derives  its  efficacy  as  a  bar  against  dower,  not 
from  any  supposed  contract  or  assent  of  the  femej  but  by  positive 
provision  of  the  statute,  so  that  a  jointure  is  available  in  the  case  of 
an  infant  wife,  wherever  it  would  be  so  in  the  case  of  an  adult. 
{Shaw  V.  Boj/dj  6  Serg.  ds  Rondos  R.  309,  811.)  When  the  hus- 
band by  his  will  devised  his  lands  to  his  wife  for  her  support  and 
maintenance  during  widowhood,  and  in  the  event  of  her  death  or 
marriage,  to  any  child  or  children  bom  to  her,  and  before  the  death 
of  the  husband  his  wife  bore  him  a  diild,  and  shortly  after  his 
death  the  widow  conveyed  away  the  land,  and  subsequently  mar* 
ried,  the  court  held  that  the  conveyance  by  the  widow  was  an  act 
of  taking  under  the  will,  and  her  subsequent  marriage  was  a  volun- 
tary breach  of  her  tenure,  and  that  her  right  to  dower  was  not 
thereby  restored  to  her.  {Toflar  v.  Bvrmmgham^  29  Penn,  R, 
806.  Vide  8a/ndoi%  appeal^  66  ih.  314.  Ho<yoer  v.  La/ndie^  76  ib. 
364.  B&rdand  v.  NichoU^  2  Jons^  H.  38.)  It  is  held  that  the 
committee  of  a  lunatic  widow  cannot,  without  the  sanction  of  the 
court,  elect  for  her  to  take  under  her  husband's  will,  although  the 
leaning  of  the  law  in  absence  of  election  of  dower  is  to  the  will 
{Kermedy  v.  Johnston^  66  P&nn,  R.  461.)  In  Pennsylvania,  it  is 
held  that  a  wife  may  exclude  herself  from  all  rights  of  dower,  or 
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other  interest  in  her  husband's  estate,  by  deeds  of  separation,  if 
their  object  be  actual  and  immediate,  and  not  for  a  contingent  or 
future  separation.  {Hitiiev^s  appeal^  54  Perm  J3.  110.)  But  the 
wife  will  not  be  barred  of  her  dower  by  an  agreement  of  separa- 
tion not  under  seal  nor  separately  acknowledged.  (  Walsh  v.  Kelly ^ 
34  Penn.  R.  84.) 

In  the  State  of  Delaware,  the  law  in  respect  to  a  jointure  making 
provision  for  the  wife  in  lieu  of  dower  seems  to  be  about  the  same 
as  in  New  York  and  New  Jersey,  and  it  has  been  recently  decided, 
that  an  ante-nuptial  contract  for  a  collateral  satisfaction  in  lieu  of 
dower  fairly  made,  is  a  good  bar  in  equity,  and  may  be  enforced 
against  a  claim  of  dower  in  the  orphans'  court ;  but  it  was  declared, 
that  a  concealment  by  the  husband  of  any  fact  which,  at  the  time 
of  entering  into  the  contract,  ought  to  have  been  communicated  to 
his  wife,  is  a  fraud  and  avoids  the  contract.  {Farrov)  v.  Farrow^ 
1  Dd.  Vh.  R.  467.) 

In  Mdryland  the  law  in  respect  to  provision  by  the  husband  in 
Meu  of  dower  is  substantially  as  in  Delaware,  except  that  under  the 
testamentary  system  of  the  state,  every  devise  to  a  wife  by  the  hus- 
band is  construed  as  intended  in  lieu  of  dower,  and  operates  as  such, 
if  the  devisee  within  the  time  specified  by  law  does  not  renounce  all 
benefit  under  the  will.  {Qmigh  v.  Marming^  i26  Md.  R.  347.) 
And  when  the  first  clause  of  a  will  indicated  that  the  testator  was 
dealing  with  all  his  estate,  and  the  second  clause  devised  to  his  wife 
"  in  lieu  and  satisfaction  of  all  her  dower  and  other  right  therein," 
certain  houses,  the  court  held,  that  it  was  the  intention  of  the  testa- 
tor to  debar  the  wife  -of  dower  in  all  his  real  estate.  {Knighton  v. 
Young^  22  Md.  R.  859.)  It  is  held  that  a  widow  who  elects  to  take 
a  devise  and  bequest  in  her  late  husband's  will,  bars  her  right  to 
dower  ift  his  subsequently  acquired  property,  although,  as  sole 
executrix,  in  the  isettlement  of  his  estate,  she  has  paid  out  of  her 
legacy  under  the  will,  the  balance  of  the  purchase-money  due  to  the 
vendor  thereof.    {Durham  v.  Rhodes^  32  Md.  R.  233.) 

In  Virginia  the  law  respecting  a  jointure  is  similar  to  that  of 
the  other  states  considered ;  and  it  has  been  held  that  if  the  widow 
be  evicted  of  her  jointure,  she  may  enforce  her  right  of  dower. 
{AmMer  v.  Westorij  4  Sen.  dk  Mv/nf.  R.  23.)  And  the  law  of 
West  Virginia  upon  the  subject  is  similar  to  that  in  Virginia.  But 
it  is  held,  that  in  order  that  a  provision  for  a  widow  in  a  will  may 
be  construed  as  in  lieu  of  dower,  it  must  be  so  declared  in  express 
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terms,  or  the  intention  of  the  testator  as  clearly  and  satisfactorily 
ascertained  as  if  it  were  expressed,  or  the  claim  of  dower  so  incon- 
sistent with  the  terms  of  the  will  as  to  defeat  them  if  enforced. 
And  it  is  further  declared,  that  a  renunciation  of  a  will  by  the  wife 
of  the  testator  must  be  made  either  in  person  before  the  coort  when 
the  will  is  recorded,  or  by  writing  recorded  in  such  court ;  it  will 
not  be  valid  unless  recorded.    {Dimglas  v.  I^eayy  1  West  Va.  /?.  26.) 

In  Ohio,  by  the  will  act  in  force,  when  the  husband  provides  for 
iiis  wife  in  his  will  to  be  in  lieu  of  dower,  the  provision  may  be 
accepted  by  the  widow  or  not,  at  her  election.  {Swan  <&  C.  Stat, 
1623,  §§  43,  44.  And  vide  Lim^aH  v.  Ripley,  19  Ohio  St.  R.  24.) 
And  it  is  held,  that  a  provision  in  a  will  for  the  widow,  including 
dower,  is  equivalent  to  a  provision  in  addition  to  dower,  and  entitles 
her  to  hold  the  dower  right  free  from  the  claims  of  creditors  of  the 
estate.  But,  in  such  a  case,  if  she  accept  the  provision,  she  will  not 
be  entitled  to  any  portion  of  the  personalty  of  her  husband,  except 
what  was  given  by  the  will.  {Boaster  v.  Bowyer^  19  Ohio  St.  B. 
490.)  It  is  held  in  Ohio,  that  devisees  prejudiced  by  the  widow's 
election  of  dower,  are  equitably  entitled  to  compensation  out  of  the 
rejected  provision  made  for  her  in  the  will.  {Jemdnga  v.  Jennim>gaj 
21  Ohio  St.  JS.  56.    And  vide  Walker  v.  EaU,  15  H.  855.) 

In  the  State  of  Michigan^  the  statute  provides,  that  when  a  pecu- 
niary provision  for  the  widow  in  the  will  of  the  husband  in  lieu  of 
dower  is  made,  and  the  widow  elects  not  to  take  it,  she  may  be 
endowed  anew  of  his  lands,  and  the  courts  hold,  that,  under  this 
provision,  the  widow,  in  case  she  renounces  the  will,  can  only  have 
dower  in  the  lands  of  which  the  husband  died  seised,  and  that  the 
provision  does  not  apply  to  lands  alienated  by  the  husband.  (  West- 
brook  V.  Vanderburgh^  36  Mich.  R.  30.) 

In  Indiana,  dower  as  at  common  law  is  abolished,  but  ample  pro- 
vision is  made  by  statute  for  the  wife,  in  case  the  husband  dies 
intestate,  and  if  the  husband  provides  for  her  by  will,  she  may  elect 
to  accept  it  or  take  under  the  statute.  (  Vide  Randies  v.  Ra/ndles, 
63  Ind.  R.  93.)  And  by  the  statutes  of  Illinois,  dower  may  be 
barred  by  jointure  or  devise,  if  assented  to  by  the  wife.  {Rev.  Stat. 
423.)  If  the  widow  elects  to  renounce  the  husband's  will,  she  will 
be  entitled  to  the  full  benefits  granted  to  the  widows  of  intestate 
husbands.  (  White  v.  Dance,  53  lU.  R.  413.  Boyles  v.  McMur- 
phy,  55  ib.  236.)  But  the  taking  of  a  life  estate  or  any  estate  that 
may  be  enjoyed,  under  the  husband's  will,  will  bar  the  wife's  right 
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to  dower  in  all  the  laada  of  which  the  h^idbaiid  waa  seiaed  at  mj 
time  during  coverture.  {Haynie  v.  JHckenBy  68  i22.  ^.  367.  And 
i;eJ«  Sisk  v.  Smithy  1  6^i7m.  ^.  609,  610.)  If  it  appears  that  the 
jointure  was  not  cLmgned  to  satiBfj  dower,  it  will  be  no  bar.  {ff6at9 
V.  Oraham,  23  /tt.  R.  81.)  And  it  is  held,  that  a  widow,  by  con- 
senting to  a  sale  of  the  estate  of  minor  heirs,  is  not  estopped  from 
claiming  dower  therein  against  the  purchaser.  {ToUiOy  etc.  R.  R. 
On.  V.  Cufi^iw,  65  lU.  R.  190.) 

In  the  State  of  Iowa,  it  has  been  held,  that  the  aooeptance  by  the 
widow  of  a  life  estate  in  her  husband's  lands  does  not  bar  hor  right 
of  dower.  {McOuire  v.  Brown^  41  Iowa  R.  650.)  And  when 
the  husband  makes  a  provision  for  his  wife  in  lien  of  dower,  in 
consideration  that  all  the  heirs  should  agree  to  give  (xie-third  of  the 
personalty  in  additi<»i,  and  only  a  part  of  the  heirs  consented  to 
the  agreement,  it  was  held  that  the  widow  was  not  estopped  from 
afterward  relinquishing  all  rights  conferred  by  the  will  and  claiming 
her  dower.  {Riekari  y.  Riokc^y  30  Iowa  R.  465.  And  vu2t 
Meiteer  v.  Wileyy  34  ib.  214.)  But  when  the  wife  executed  a  writ- 
ten agreement,  by  which  she  agreed  to  accept  a  certain  sum  in  lien 
of  dower,  in  pursuance  of  which  the  husband  provided  in  his  will 
for  the  payment  of  such  sum,  and  after  the  husband's  death  she 
dain^ed  and  received  it  from  the  administrator,  the  court  held  that 
the  wife's  conduct  amounted  to  an  election  to  take  under  the  will, 
and  barred  her  dower.    {Stoddard  v.  Outcampty  41  Jowa  R,  329.) 

In  the  State  of  Missouri,  the  wife's  dower  is  one-third  of  the 
real  estate  of  the  husband  during  life,  but  contingently  she  ia 
entitled  to  additional  interest  at  her  election,  including  personalty. 
(  Wagner^s  SUxL  640.)  And  it  is  held  that,  aa  to  tlie  p^sonalty,  tq 
the  amount  of  $400,  it  is  a  part  of  her  dower,  and  does  not  depend 
on  her  election.  {Ou/mming*  v.  Cmnmmg^y  51  Mo,  R,  261.)  And 
it  has  been  also  decided  that  when  a  widow,  in  lieu  of  her  dower 
interest,  elects  to  take  absolutely  a  child's  share  in  the  lands  of 
which  her  husband  died  seised,  as  prescribed  by  the  statute,  she 
thereby  becomes  seised  of  an  undivided  interest  in  such  lands  equal 
to  a  child's  share  in  the  same.  ( WigUy  v.  Beauchampy  51  Mo.  i?« 
644.)  The  widow's  election  is  required  to  be  in  writing,  and  done 
within  twelve  months  after  letters  are  granted  upon  the  husband'a 
estate.  The  dower  act  as  contained  in  the  Ee vised  Code  of  1866, 
provided  that  the  court  should  cause  notice  to  be  given  to  the 
widow  of  her  right  of  election ;  but  the  court  held  that  this  was 
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directory  merely,  and  did  not  enlarge  the  tizae  within  w!iieh  the 
widow  mnst  make  her  election.  {Price  v.  Wooc^ordj  48  Mo.  B. 
847.     Vide  Bryant  r.  Bufardj  58  t&.  98.) 

In  Eentncky,  the  widow  has  twelve  months  after  the  probate  of 
her  hosband'B  will  to  renoanoe  the  provisions  in  her  favor  in  lieu  of 
dower,  and  if  she  so  renoanees,  she  will  be  entitled  to  dower  in  the 
same  manner  as  thongh  no  will  had  been  made.  (  Vide  Gen.  StaL 
cf  1877,  pjp.  537,  533.  And  vide  Bamett  v.  Barney  1  Mete.  B. 
354.)  A  jointure  not  intended  to  be  in  lien  of  dower,  will  not 
bar  the  widow's  right  to  the  estate.  (  YanMy  r.  Smithy  3  Mete,  B. 
48.)  But  the  term  juintore  as  understood  in  Kentucky  denotes  any 
species  of  property,  real  or  personal,  created  by  conveyance  or 
devise,  and  intended  to  be  in  lieu  or  satisfaction  of  dower.  (Tm4 
V.  MeOrearyy  8  Mete.  B.  151.  Vide  Chmee  v.  Poor^  Ih.  508.) 
Where  a  husband  devised  his  estate  to  hib  wife  during  her  life  or 
widowhood  without  any  devise  over,  and  on  his  death  she  held  and 
enjoyed  the  estate,  but  in  process  of  time  married  again,  the  court 
held  that  this  was  a  renunciation  of  any  ohtim  to  dower.  {SmUh 
V.  BoMj  7  BueKs  B.  867.  Vide  Chambers  v.  Do/viSj  16  B.  Mon. 
B.  533.)  And  a  public  announcement  by  a  wife  at  the  commis* 
sioner's  sale  of  her  husband's  land  that  she  will  not  claim  dower 
therein  against  any  purchaser,  estops  her  from  equity  dower  against 
such  purchaser.  {Connolly  v.  BraneUer^  8  BusKs  B.  703.  And 
vide  Oraddoch  v.  Tyler^  lb.  860.  MerrviMther  v.  Sebree,  8  ib.  383.) 
It  is  held  that  the  widow  may  elect  between  the  provisions  made 
for  her  in  the  will,  in  other  modes  than  that  pointed  out  by  the  will ; 
and  farther,  that  the  chancellor  may  postpone  beyond  tiie  twelve 
months  her  right  to  relinquish  her  rights  under  the  will.  {SndOkor 
V.  Smither,  9  BusKa  B.  331.)  There  has  been  considerable  litiga* 
tion  in  Kentucky  involving  the  question  of  dower,  and  many  points 
of  more  or  less  interest  have  been  settled  by  authori^p^.  ( Vide 
Jaeob  V.  Jacoby  4  Bush? 8  B.  110.  Zotid  v.  Zottd^  lb.  453.  MoOt^ire 
V.  Botmian^  6  ib.  550.  F&vXka  v.  Bhea^  7  ib.  568.  Alexanden^e 
Ext.  v.  Bradley^  3  ib.  667.  TomJAr^  v.  Jayne^  14  B.  Mon.  B. 
160.  Loughborough  v.  I/mghborough,  Ib.  658.  Woreley  v.  Wor^ 
ley,  16  ib.  455.) 

In  the  State  of  Tennessee  the  statute  provides,  that  when  a  satis- 
factory  provision,  in  real  and  personal  estate,  is  not  made  for  the 
widow,  by  the  will  of  her  deceased  husband,  she  may,  within  one 
year  after  the  probate  of  the  will,  dissent  therefrom,  and  be  endowed 
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as  if  he  had  died  intestate.  {Codey  §  2404,  2404  a.  And  vide  Gup- 
ton  v.  Oupton^  3  Uead^s  H.  488.)  And  it  has  been  held  that  a 
widow  prevented  by  lunacy  from  making  her  election  within  the 
statutory  time  by  the  fraudulent  conduct  of  those  interested  in 
the  estate  of  the  husband,  may  afterward  assert  her  rights.  (Smart 
V.  Waterhousey  10  Yerg.  £.  94.  And  vide  Wright  v.  Westy  2 
Lea's  R.  78.) 

In  North  Carolina,  it  is  held  that  the  statute  giving  widows  of 
testators  time  in  which  to  dissent  from  wills,  is  not  a  statute  con- 
ferring a  right  of  dower,  but  a  statute  of  limitation,  and  hence  the 
legislature  has  the  power  to  amend  the  same  from  time  to  time  as 
may  seem  best.  {Sinton  v.  Hmtony  1  Phill.  Z.  li,  410.)  The 
court  holds,  that  a  widow  who  takes  under  a  will  in  that  state^  is 
barred  of  dower  in  the  lands  included  in  such  will,  because  of  her 
election,  and  not  under  ati  idea  that  she  has  received  a  consideration 
therefor ;  that  she  is  not  constituted  a  purchaser  as  regards  the  lega- 
cies in  a  will,  by  the  fact  that  she  elects  to  take  under  the  wilL 
{Mitchener  v.  Atkinsariy  1  Phill,  JHq.  H,  23.)  Where  a  widow,  as 
devisee  of  a  portion  of  the  real  estate  of  her  husband,  conveyed  in 
trust  a  part  of  the  land  in  payment  of  her  individual  debts,  and 
afterward  entered  her  dissent  to  the  will  and  sought  dower  therein, 
the  court  held  that  she  was  entitled  to  it.  {lio/msour  v.  Hameoury 
63  iT.  C.  R.  231.  Vide  Simonton  v.  HousUmy  78  ib,  408.)  And 
the  acceptance  of  a  homestead  paid  off  in  the  lifetime  of  her  hus- 
band, is  no  bar  to  dower  in  his  other  lands.  {McAfee  v.  Bettisy  72 
iT.  61  R.  28.)  The  courts  of  North  Carolina  have  also  held,  that 
an  insane  widow  cannot  be  required  to  elect  whether  she  will  accept 
a  provision  in  her  husband's  will  in  lieu  of  dower,  and  that  her 
committee  will  not  be  permitted  to  elect  for  her.  (Levns  v.  LewiSy 
7  Ired.  R,  72.)  And,  indeed,  this  is  in  accordance  with  the  rule  at 
common  law.  (Ashley  v.  Palmer^  1  Mer.  R.  296.  In  re  WharUniy 
5  De  Gex,  M.  dk  G,  R,  — .)  And  the  same  rule  has  sometimes  been 
extended  to  the  case  of  an  infant  widow.  (  Vide  Carr  v.  EUesony 
2  Bro.  Ch.  C.  56.  Van  v.  BarreUy  19  Ves.  R.  102.  Markham  v. 
MerriUy  7  11  au).  [i/w».]  R.  437.) 

In  Alabama,  it  has  been  held,  that  if  a  widow  in  making 
an  election  of  a  legacy  in  lieu  of  dower,  has  been  defrauded,  or 
has  made  an  unadvised  election,  her  remedy  is  in  equity,  to  obtain 
relief  upon  restoration  of  the  benefit  she  has  taken  under  the 
will ;  but  by  receiving  and  retaining  a  good  portion  of  the  bequest. 
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she  is  barred  from  daiming  dower  in  the  probate  court.  {Adama 
V.  Adams  J  39  Ala,  H.  602.  And  vide  Turrentine  v.  Perkins,  46 
ih.  631.) 

In  the  State  of  Georgia,  it  is  held  that  a  femescle  of  full  age  and 
competent  to  contract  may  bar  her  dower  by  ante-nuptial  agreement. 
{Cvlheraon  v.  Vvlbereon,  37  Ga,  R,  296.)  And  while  it  is  declared 
that  dower  is  favored  by  the  law,  it  is  held  that  a  wife  may,  by  con- 
tract with  her  husband,  founded  on  a  just  and  fair  consideration, 
relinquish  all  claim  to  dower  in  his  estate,  and  if  after  his  death  she 
holds  on  to  the  consideration,  she  cannot  have  dower.  (Lively  v. 
PachaZy  35  Ga.  P.  218.)  But  a  widow  who  elects  to  receive  money 
in  lieu  of  dower,  under  the  impression  that  her  deceased  husband's 
estate  is  solvent,  may,  on  discovering  that  the  estate  is  insolvent, 
recall  her  election  and  have  her  dower  assigned.  {Dahney  v.  Bai- 
ley,  42  Ga.  P.  621.  Vide  CJiamberlain  v.  Chamberlain,  43  If.  Y. 
P.  424.)  It  has  been  held,  that  a  widow,  after  electing  to  take 
dower,  is  not  entitled  to  a  homestead  out  of  other  lands  of  which 
her  husband  died  seised  and  possessed.  {Hickeon  v.  Peya/n,  41  Ga. 
P.  620.  Vide  Gibbon  v.  Gibbon,  40  ih.  662.)  When  a  widow  is 
entitled  to  a  child's  part  or  dower  in  land,  and  she  remains  in  pos- 
session of  the  same  until  long  after  her  right  to  dower  is  barred, 
the  legal  presumption  is  that  she  elected  to  take  a  child's  part. 
{Sewell  V.  ISmith,  64  Ga.  P.  567.)  Although  it  has  been  held,  that 
a  widow  is  not  put  to  an  election  between  a  child's  part  and  dower 
until  there  is  administration  on  the  estate  of  the  husband.  And 
further,  that  the  statute  of  limitations  does  not  run  against  her 
application  for  dower  if  she  has  remained  in  possession  of  the 
land  until  the  application  is  made.  {/Smith  v.  King,  50  Ga. 
P.  192.)  And  contrary  to  the  doctrine  held  in  North  Carolina, 
the  supreme  court  of  Georgia  has  held,  that  the  wife  is  a  pur- 
chaser of  a  legacy  which  she  chooses  under  a  will  in  lieu  of  her 
dower.  {Cleyton  v.  Aikin,  38  Ga.  P.  320.)  When  the  widow 
accepted  a  bequest  of  personalty  made  in  contemplation  of  death 
by  the  husband,  expressed  to  be  as  a  part  provision  for  the 
wife,  and  nothing  was  mentioned  about  dower,  the  court  held 
that  she  was  not  deprived  of  her  dower.  {Mitchell  v.  Wood,  60 
Ga.  P.  526.) 

In  Mississippi  the  more  general  rule  that  a  devise  of  property  by 
the  husband  to  the  wife  in  lieu  of  dower,  which  is  not  satisfactory 
to  her  may  be  renounced  by  her  and  then  claim  dower,  is  provided 
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for  by  statute.  And  it  jb  }ield  that  a  bequest  of  pereonal  properly 
to  a  ^dow,  not  expressly  in  lien  of  dower,  is  no  bar  to  her  dower^ 
and  no  renunciation  of  the  beqnest  is  necessary  to  entitle  her  thereto. 
{Booth  y.  StebbtnSy  4/T  Jfis8.  R,  161.)  And  when  the  bequest  in 
favor  of  the  wife  in  lien  of  dower  has  been  received  in  part,  and  a 
part  became  of  no  avail  to  the  widow  by  reason  of  governmental 
action,  it  was  held  that  she  was  entitled  to  dower,  bat  must  aceonnt 
to  the  estate  for  the  personal  property  received  by  her.  (CoUinB  r. 
Melton,  40  Miss.  R.  248.) 

In  the  State  of  Arkansas,  it  has  been  held,  that  when  a  testator 
makes  a  provision  for  his  wife,  and  proceeds  to  dispose  of  all  the 
remainder  of  his  property,  it  will  be  presumed  that  the  provision 
was  intended  to  be  in  lieu  of  dower,  and  it  was  further  held  that 
the  right  of  a  widow  to  renounce  the  provisions  of  a  foreign  will, 
and  take  dower  out  of  lands  of  her  deceased  husband  situated  in 
Arkansas,  is  governed  by  the  laws  of  the  latter  state.  {Appenofk 
V.  BoUon^  29  Arh,  R.  418.)  The  widow  may  in  all  cases  renounce 
the  provisions  of  the  husband's  will,  and  take  dower  in  lieu. 
{Russell  V.  Umphlety  27  Ark.  R.  889.  Vide  Goodman  v.  Moose^ 
22  ib.  191.) 

§  408.  It  is  a  very  common  practice  for  husbands  to  give  prop- 
erty or  money  to  their  wives,  by  will,  in  lieu  of  dower,  and  it  is  a 
well  established  principle  that  the  aceeptance  of  such  a  provision 
by  a  widow  is  a  bar  at'  law  as  well  as  in  equity  to  her  right  of 
dower  in  any  lands  of  the  husband  other  than  those  devised  to  her. 
(  Wake  V.  Wake,  1  Ves,  R.  385.  Edwards  v.  Morgan,  18  Prici^ 
jES?.  i?.  782.  Kennedy  v.  Mitts,  13  Werid.  R,  663.  Jackson  v. 
ChurchiU,  7  Cow.  R.  287.  Van  Orden  v.  Van  Orden,  10  JoTms. 
R.  80.  Iloyle  v.  Stewart,  8  tb.  104.  Kermedy  v.  Nedrow,  2  DaU^ 
R.  418.  Kennedy  v.  Wistar,  cited  1  Hb.  418.  Booms  v.  TFiW,  1 
Yeatei  R.  424.  Duncan  v.  Ihmcan,  2  th.  802.  HamiUton  v. 
Buckwalter,  Fb.  889.  McOuUough  v.  AUen,  8  ib.  10.  Wilson  v. 
Hamilton,  9  Serff.  dk  Rawlis  R.  424.  ISima/voeeBif^er  v.  Stoeve/r,  1 
Watts  (6  Serg.  R.  160.  Shotwell  v.  Sedam,  8  Ohi^  R.  5.  Chopin 
V.  Bill,  1  R.  I.  R.  446.)  But  it  is  held  that  It  must  expreasly 
appear  by  the  will,  or  the  implication  ought  strongly  to  appear  by 
the  instrument,  that  it  was  the  husband's  intention  that  the  wife 
should  not  have  both  the  testamentary  provision  and  her  dower. 
{Kennedy  v.  Ifedrow,  sitpra.  Hamilton  v.  BtuikwaUer,  supra^ 
McCuUough  V.  AUen,  supra.    Jackson  v.  ChtmjhiU^  sujnn^.) 
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In  England  the  conrts  havie  held,  that  a  power  to  lease  and  naan- 
age  his  real  estate,  given  by  a  testator  to  his  trustcies,  does  not,  bj 
itseUy  raise  an  implication  of  bis  intention  to  exclude  his  wi£e  from 
dower,  so  as  to  compel  her  to  elect.  (  Warburton  v.  Warburton,  9 
JSm.  df  O.  a.  163.  Vide  Bmddng  v.  Bending^  3  Kay  ds  J.  JS.  57.) 
Although  it  is  held,  that  when  the  testamentary  provision  is  accepted, 
the  widow  is  barred  thereby  of  her  dower.  {Davmn  v.  £My  1 
Kean'9  B.  761.  SlaUer  v.  Slatter^  1  JBing.  iT.  0.  259.  And  vide 
Jiarrow  v.  Barrow^  4  £ay  ds  J.  B.  409.)  In  swie  of  the  Ameri- 
can States  it  is  provided  by  statute,  that  every  devise  to  the  wife  of 
the  testator,  unless  otherwise  expressed,  is  to  be  construed  in  lieu  of 
dower.  But  in  all  cases  the  widow  may  dissent  from  the  deviee 
within  a  limited  time,  and  she  can  in  no  instance  enjoy  both  unless 
it  (pearly  appears  to  be  the  intention  of  the  testatator.  ( Vide 
Thompson  v.  Eghert^  3  Harr.  B,  460.  Cra/ns  v.  Cra/My  17  Pick* 
B.  4ae.  AUm  V.  Pvayy  12  Maine  B.  188.  StitUy  v,  Folgw^ 
14  Ohw  B.  610.  EHUard  v.  Bitifieldy  10  Ala.  B.  977.  Beid  v. 
Oampbellj  Meige^  B.  378.  McDaniel  v.  Dimglaay  6  ffvmph.  B^ 
820.  Lmie  v.  lawiej  7  Ired.  B,  72.  Hintan  v.  Einton,  6  ^.  274^ 
Welch  V.  Andereonj  28  Miee.  B*  2d3.  Vide  aleo  the  etatutea  of  the 
several  states.)  And  as  a  general  rule,  it  is  held  that  the  provision 
in  lien  of  dower,  must  be  positive,  and  not  optional  or  conditional, 
and  must  be  performed,  or  the  widow  will  not  be  put  to  her  elec* 
tion,  and  she  will  not  be  barred  of  her  dower.  {IJone  v.  Van 
Sehaiokf  7  Paiges'  B.  221.  Vincent  v.  Spoonery  2  Cush.  B.  467^ 
Blaokman  v.  Bladcmany  16  Ala.  B.  633.) 

If  the  husband  in  his  will  gives  a  legacy  to  bis  wife  on  condition 
that  she  releases  her  dower,  if  she  elect  to  take  her  legaey,  and 
there  ia  a  deficiency  of  assets. to  pay  all  the  legacies,  her  legacy  will 
not  abate.  This  is  upon  the  principle  that  a  devise  implies  a  con-« 
aideration.  (Jf organ  v.  JSdv)ardSy  1  Daw.  A  Claris  B.  104, 
JBmiih  V.  Kinishem^  4  Johns.  Ck.  B.  9.  Adsit  v.  Adsiiy  2  ib.  448. 
Wood  V.  Zeey  6  Mon.  B.  58.  Bailey  v.  Duncany  4  H.  265.  Bur- 
ridge  V.  Bradyly  1  P.  Wms.  B.  127.)  But  when  the  provision  is  in 
lieu  of  dower,  the  wife  miv^t  elect,  or  she  will  be  barred.  {Aaidl 
Y.  AxteUy  2  Ch.  Gas.  24.  JLa/wrenoe  v.  LavarefMey  2  Fom.  B.  865. 
Hiichiin  v.  BkchvtLy  Free.  Oh.  133.  (?aZ^  v.  Hwneocky  2  Afk.  B. 
427.  Timm^  v.  Tinnwfy  5  t5.  8,  Incledon  v.  NorthocOey  /ft.  436. 
Aynes  v.  WiUisy  1  Ves.  B.  280.  Chaaies  v.  Andremy  9  Mod  B: 
182.    Br(mgh6on  v.  JSrvngtm,  7  Bro.  P.  C.  12.    Eerbert  v.  Wrm^ 
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7  Oranch^s  R.  370.  Bhint  v.  Lee^  5  Cdl^s  R.  481.  Roberts  v. 
Smithy  1  Sim,  <6  Stu,  R,  513.  Dickson  v.  Robinson^  Jacobus  Ch. 
R.  503.  Rowley  v.  Dickson^  3  i^t^«.  £.  192.  Ftk2^  a29^  Collins 
V.  Carman^  5  Jfej?.  jff.  503.)  Where  the  legacy  is  in  lieu  of  dower 
the  legatee  is  not  compellable  to  contribute  with  the  other  legacies 
to  the  payment  of  debts  due  from  the  estate.  {Lord  v.  Lord^  23 
Conn.  R.  327.)  But  the  legatee  in  such  case  must  contribute  with 
all  other  legacies  to  make  up  the  share  of  a  post-testamentary  child 
not  provided  for  in  the  will.  {Mitchell  v.  Blain^  5  Paigei  R.  588.) 
The  legatee,  however,  is  treated  as  a  purchaser  in  such  a  case,  and 
is  entiUed  to  all  the  incidents  resulting  from  that  relation,  {^ifft 
V.  P(yrUfr,  8  N,  Y.  R,  522.) 

When  the  widow  elects  to  take  the  testamentary  provision  in  lien 
of  dower,  she  takes  the  estate  devised  subject  to  all  contingent 
charges  upon  it.  {Copp  v.  Hersey^  81  N.  E.  R.  317.)  The 
widow  may  renounce  the  provision  made  for  her  in  lieu  of  dower, 
which  has  the  effect  to  surrender  her  right  to  the  heirs  or  devisees 
of  her  husband;  and  she  may  make  this  renunciation  upon  the 
condition  that  she  die  within  the  period  of  one  year  from  the 
death  of  her  husband.  {McCaUister  v.  Brandy  11  B.  Hon.  R. 
825,  370.) 

The  intention  of  the  testator  is  the  pole-star  in  all  these  cases, 
as  in  all  others  which  arise  under  wills ;  and  this  intention  must 
be  collected  from  the  dispositions  of  the  estate  in  the  will. 
{Arnold  v.  Hemsteady  A  mhler^a  R.  730.  Wake  v.  Wake^  3  Bro, 
Ch.  R.  255.  Boynton  v.  Boynton,  1  ib.  445.)  It  is  doubtful 
whether  it  must  not  appear  from  the  terms  of  the  will  that  the 
testator  intended  the  devise  to  be  in  lieu  of  dower.  But  this  is 
said  to  be  at  least  certain,  that  the  implication  that  the  wife  shall 
not  have  both  the  devise  and  dower,  must  be  strong  and  necessary 
before  the  widow  will  be  put  to  her  election.  {Foster  v.  Codkj  3 
Brown's  Ch.  R.  347.  French  v.  Dams^  2  Vesey's  R.  572.)  And  it 
has  been  held  that  a  widow  shall  in  no  case  be  forced  to  make  her 
election  until  an  account  is  taken  and  it  is  ascertained  out  of  what 
estate  she  is  dowable.  {SaU  v.  Holly  2  McCorcPs  Ch.  R.  280. 
And  vide  Birmingham  v.  Kirwa/ny  1  Schodlis  <&  Lefroxfs  R.  444, 
452.  Chalmers  v.  Storily  2  Vesey  <&  Beamiei  R.  222.  Vide  also 
Reeves  Domestic  RelalionSy  Zd  ed.  116-122.) 
'  In  the  older  cases  the  disposition  to  reject  evidence  of  the  testa- 
tor^s  intention  foreign  to  the  will  is  much  more  emphatically 
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expressed  than  in  the  modem  ones.  But,  notwithstanding  the 
older  decisions  to  the  contrary,  the  better  opinion  seems  to  be  that 
evidence  extraneons  to  the  will  is  admissible,  in  general,  to  show 
the  intention  of  the  testator,  where  it  cannot  be  gathered  from  the 
instrument  itself.  {Druce  v.  Dennieonj  6  Ves.  JR.  385.  PuUeney 
V.  DarUngton,  1  Bro.  Ch.  R.  118.) 

Upon  general  principles,  it  may  be  affirmed  that  the  right  of  the 
wife  to  dower  in  the  estate  of  her  husband  cannot  be  absolutely  and 
effectually  barred  by  any  testamentary  or  other  provision  without 
her  consent. 

§  409.  It  may  be  remarked  that,  though  the  wife's  dower  may 
be  barred  by  a  jointure,  yet  her  ante-nuptial  covenant  in  a  marriage 
settlement  never  to  claim  dower  will  not  have  that  effect,  even 
though  it  contain  an  agreement  that  it  may  be  pleaded  in  bar  of 
any  action  of  dower,  unless  the  consideration  on  which  the  covenant 
was  founded  has  been  performed.  {Hastings  v.  Dickmson,  7  Mass. 
E.  153.  Oibson  v.  Oihson^  15  ib.  106,  110.  Vcmce  v.  Fotwj^,  28 
Mame  R.  364.) 

K  the  wife  is  evicted  of  her  jointure  lands,  she  will  have  dower 
in  other  lands  of  her  husband.  The  effect  of  eviction  is  to  remit 
her  to  her  dower  pro  tanto/  if  the  value  of  the  dower  be  greater 
than  that  of  the  jointure,  she  can  recover  only  the  amount  of  the 
latter;  and  if  the  jointure  be  greater,  she  can  only  recover  to 
the  amount  of  her  dower ;  and  she  will  only  be  permitted  to  hold 
the  lands  recovered  during  life,  though  the  jointure  might  have 
been  settled  in  fee  or  in  tail.  (1  Oreenl.  Cruise^  202.  Hastings  v. 
Dickenson^  7  Mass.  R.  153.  Ambler  v.  NorUm^  4  Hen.  <£  Mvmf. 
R.  23.)  The  consequences  of  eviction  of  equitable  jointure  seem 
to  be  the  same  as  if  it  were  legal.  The  widow,  also,  in  case  of 
eviction,  may  avail  herself  of  any  remedies  she  may  have  against 
her  husband's  assets,  by  covenant  or  otherwise.  {Ambler  v.  Nor- 
ton^ supra.) 

§  410.  When  a  jointure  is  settled  on  a  woman  before  marriage, 
it  so  far  resembles  dower,  that  it  cannot  be  defeated  by  the  aliena- 
tion of  the  husband  alone,  or  be  chars;ed  with  any  incumbrances 
created  by  him  after  the  marriage. 

A  jointure  is  in  several  cases  more  favored  in  law  than  dower, 
and  there  are  many  things  which  bar  dower,  and  acts  of  the  wife 
by  which  she  forfeits  her  claim  to  dower,  which  do  not  prevent  her 
from  enforcing  her  jointure.    It  is,  however,  expressly  enacted  in 
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0ome  of  the  American  States  that  a  jointare,  devise,  or  other  pro 
vision  in  lien  of  dower,  shall  be  forfeited  bj  any  cause  which 
would  be  a  forfeiture  of  the  dower  at  common  law. 

A  general  devise  of  other  lands,  or  of  peroonal  property,  by  a 
hnsband  to  his  wife,  will  not,  independent  of  any  statntory  pro- 
vision to  the  contrary,  operate  as  a  bar  to  a  jointure  settled  on  the 
wife  either  before  or  after  marriage.  (Or</oe  v.  Hocky  4  Bro.  P. 
C  598.)  If,  however,  a  devise  was  made  expressly  in  bar  of  a 
jointore,  or  it  should  appear  from  any  circumstances  in  the  will 
that  it  was  the  intention  of  the  testator  that  the  devise  was  meant 
as  a  satisfaction  of  the  jointure,  the  court  would  probably  compel 
ihe  jointress  to  make  her  election,  in  analogy  with  the  oases  in 
which  a  devise  has  been  held  a  satisfaction  of  dower.  Mr.  Cruise 
refers  to  one  case  where  there  was  a  deficiency  in  a  jointure,  and 
the  husband  having  devised  lands  to  the  jointress  for  her  life,  and 
also  a  sum  of  money,  such  devise  and  bequest  were  held  to  be  a 
satisfaction  for  the  deficiency  of  the  jointure.  {Montague  v.  Men- 
weUy  4  Bro.  P,  C.  598.)  He  does  not  seem,  however,  to  be  vay 
well  satisfied  with  the  doctrine  of  the  case,  and  suggests  that  it  is 
not  reconcilable  to  some  other  cases.    (1  Greenl.  Oruue^  321.) 

Although  a  jointure  be  very  unequal,  and  much  in  favor  of  the 
wife,  yet  the  court  will  not  relieve  against  it  (  WkU^dd  v.  Tof- 
loTy  Shmoer^s  Pari.  Cos.  20.  Wickerly  v.  Widcerly,  S  P.  Wma. 
a.  619.     Vide  also  Prime  v.  Stething,  2  Vee.  R.  409.) 

In  many  respects  a  jointure  and  a  devise  in  lieu  of  dower  stand 
upon  the  same  footing.  Indeed,  a  provision  for  the  wife  by  will  is 
often  called  a  jointure,  and  was  originally  uj^eld  as  a  bar  to  dower, 
as  being  within  the  equity  and  reason  of  the  statutes  of  uses,  which 
establishes  jointures.  (1  EiUiard  on  Red  Propertyj  105.)  A 
jointure  is  ordinarily  settled  lefore  marriage,  and  a  devise  takes 
effect  after  it  is  ended  by  death.  They  are,  therefore,  held  to 
stand  on  substantially  the  same  ground.  (  Vernon^ a  case^  4  Cohfs 
R.  4.)  There  is  this  difference,  however,  as  we  have  before  seen, 
that  a  jointure,  to  be  binding  on  the  wife,  must,  in  general,  be 
made  before  marriage,  and  a  provision  for  her  after  marriage  may 
be  accepted  or  rejected  by  the  wife  at  her  election.  (  Vide  Fra/nk 
V.  IVank,  8  Myl  dk  Cr.  R.  171.) 

§  411.  With  respect  to  the  provision  made  for  the  wife  after 
marriage,  it  has  been  held  that  the  same  will  never  be  construed  by 
implication  to  be  in  lieu  of  dower  or  the  interest  the  law  may 
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give  her  in  the  personal  property  not  dispoeed  of  by  the  hnsband ; 
and  the  provision  must  be  fnlly  enjoyed  by  the  wife  in  order  to  bar 
her  dower.  This  is  upon  the  principle  that  the  wife  has  a  right  to 
look  to  a  performance  and  not  to  the  mere  covenant  of  her  husband 
ajB  a  consideration  of  relinquishing  claims  upon  her  husband^s 
estate,  which  would  be  effected  by  his  death.  The  right  to  dower 
being  .in  itself  a  clear  legal  right,  an  intent  by  a  testator  to  exclude 
it,  or  that  it  should  be  relinquished,  must  be  demonstrated  by 
express  words  or  by  manifest  implication.  In  order  to  exclude  it, 
the  will  itself  should  contain  a  provision  inconsistent  with  the  asser- 
tion of  such  legal  right.  {Leona/rd  v.  Steele,  4  Barb.  H.  20,  22. 
JBirmmgham  v.  IRrwan,  2  ScJio.  ds  Zef.  R.  452.  But  vide  Sa/vage 
V.  Bumham,  17  N.  T.  B.  561.) 

A  devise  of  the  testator's  whole  estate  to  his  widow  for  life,  with 
remainders  over,  is  not  a  provision  in  lieu  of  dower,  xmless  such 
intention  be  implied  from  other  terms  of  the  will ;  and  the  widow 
under  such  a  provision  in  the  State  of  Kew  York,  may  take  one- 
third  of  the  estate  as  dowress  and  the  residue  as  devisee.  [Lewis  v. 
Smith  9  N.  T.  B.  502.)  That  the  provision  by  will  in  lieu  of 
dower  must  be  positive  and  unconditional,  and  clearly  intended  to 
be  in  lieu  of  dower,  in  order  to  bar  the  widow  of  her  dower  or  drive 
her  to  her  election,  is  well  settled  by  a  long  current  of  authorities, 
both  English  and  American.  (  Vide  Holdrich  v.  Holdrich^  2  You. 
<&  Coll.  R.  18.  Lord  v.  Lord,  23  Conn.  B.  327.  Castore  v.  Cos- 
tore,  2  Bich.  Eq.  B.  23.  Btdst  v.  Dawes,  5  ib.  281.  Higgin- 
lotham  V.  Com/ioeU,  8  Oratt.  B.  83.  Oaw  v.  Ruff  mem,  12  ib.  628. 
Thxymas  v.  Wood,  1  Md.  CK.  Deois.  296.  Bailey  v.  Boyce,  4 
Strobh.  Eq.  B.  84.  Cornell  v.  Ham^  2  Iowa  B.  552.  Cla/rk  v. 
GriffitJb,  4  ib.  406.  Stogie  v.  Ewvng,  18^  I U.  B.  176.  Borland 
V.  Nichols,  12  Pmn.  B.  38,  Miyrris  v.  Clark^  2  Stockt.  B.  51. 
Van  Arsdale  v.  Vom,  Arsdale,  2  Dutch.  B.  404.  FuUon  v.  Fulton^ 
30  Miss.  B.  586.  Oihson  v.  Gibson,  17  Eng.  L.  <&  Eg.  B.  349.  War- 
burton  v.  Wa/rbiiHon,  23  ib.  415.  Parker  v.  Sowerby,  27  ift.  164. 
BaMone  v.  DychTUvn,  8  Paigeff  i?.  9.  Wood  v.  Wood,  5  ib. 
596.  Fuller  v.  Yates,  8  ib.  325.  Ha/oens  v.  Ramens,  1  Samd.  Ch. 
B.  324.  Lasher  v.  Lasher,  13  Ban'b.  B.  lX)6w  Tobias  v.  Ketcham, 
36  ih.  304.) 

In  South  Carolina  it  has  been  held  that  a  widow's  acceptance 
of  her  distributive  share  of  the  personalty  of  her  husband  dying 
intestate,  bars  her  dower  in  both  the  rei^ty  aliened  and  in  which 
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he  was  seised  at  the  time  of  his  death.    {Evan^  v.  Pierson^  9  Rich. 
Law  IL  9.) 

§  412.    Dower  will  be  defeated  by  a  sale  of  real  estate  after  the 
marriage,  imder  an  ezeeation  upon  a  judgment  rendered  against 
the   hnsband    prior  to  the  marriage,  even  when   songht   to   be 
recovered  by  an  action   at  law.    So  held  upon  the  authority  of 
Kent,  that  ^'  as  a  general  principle,  it  may  be  observed  that  the 
wife^s  dower  is  liable  to  be  defeated  by  every  subsisting  claim  or 
incumbrance,  in  law  or  equity,  existing  before  the  inception  of  the 
title,  and  which  would  have    defeated    the    husband's    seisin." 
{MeClure  v.  Harria,  12  £.  Mon.  JR.  261.    StrMing  v.  Bogs,  16  /H. 
if.  122.     Trwteea  of  the  Poor  of  Queen  Ann^e  Covmty  v.  Pratt^  10 
Md.  B.  2.    Mantz  v.  Buckcmxm^  1  Md.  Ch.  Decia.  202.    Brown 
V.  WilUams,  31  Mame  B.  403.     Clough  v.  EUioU,  23  N.  E.  B. 
182.    Sandford  v.  McLea/n^  3  Paig^e  B,  117.    Scott  v.  Htmardj 
8  Barh.  B.  319.     Greene  v.  Greens,  1  Ohio  B.  535,  542.)    And  by 
statute,  in  some  cases,  a  judgment  in  partition,  when  a  sale  of  the 
premises  is  ordered,  bars  the  widow's  right  of  dower.    {Vide 
Weaver  v.  Gregg,  6  Ohio  St.  /?.  547.     lanner  v.  NUee,  1  Barb, 
B.  660.    Matter  of  Sipperh/,  44  ib.  370,  372.    Jordan  v.  Van 
Ej^y  19  Hun's  B.  526.    Jackson  v.  Edwards,  22  Wend.  B.  498, 
617.     Vide  Eankerbeck  v.  Cronkrigkt,  23  N.  J.  Eg.  B.   407.) 
But  a  judgment  against  the  husband  during  coverture,  under  the 
statutes  of  most  of  the  states,  does  not  defeat  the  widow's  right 
of  dower.    {Gould  v.  Luckett,  47  Miss.  B.  96.    Pickett  v.  Lyles, 
6  S.  0.  B.  275.    Blodgett  v.  Beats,  3  CrancKs  C.  C.  B.  394. 
Vide  House  v.  Jackson,  50  N.  Y.  B.  161, 165.)    And  a  mechanic's 
lien  is  subordinate  to  the  wife's  right  of  dower.    {Shaefer  v.  Weed, 
8  Cfilmcm's  B.  511.)     An  assignment  by  an  insolvent  husband  for 
the  benefit  of  his  creditors,   does  not  bar  the  widow's  dower. 
Neither  does  a  sale  of  the  husband's  lands  in  insolvency  proceed- 
ings.    Nor  a  sale  under  bankruptcy  laws.    {Blackman's  estate,  6 
Phila.  B.  160.    Eherle  v.  Fisher,  13  Penn.  B.  526.    Worcester  v. 
Clark,  2  GranCs  Cases,  84.)    But  when  the  legal  title  only  is  in 
the  husband,  while  the  equitable  title  is  in  another,  the  right  of 
dower  is  defeated  by  the  assertion  of  the  equitable  title.    {Fi/re- 
stone  V.  Firestone,  2  Ohio  /S?.  B.  415.    Bawlings  v.  Adams,  7 
Md.  B.  26.    Bowie  v.  Berry,  3  Md.  Ch.  Decis.  359,) 

§  413.  By  the  English  common  law  a  divorce  a  vinculo  matrimonii 
bars  the  wife's  claim  for  dower,  but  the  rule  is  not  universally  adopted 
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la  this  country.  It  was  a  maxim  of  the  English  law  that  the  mar- 
riage contract  is  indissoluble,  and  a  decree  a  vinculo  matrimonii 
was,  therefore,  only  pronounced  then  for  some  canonical  or  legal 
disability  existing  anterior  to  the  contract.  But  several  of  the 
American  States  have  adopted  the  common  law  doctrine,  upon  the 
principle  that  there  can  be  no  dower  to  a  woman  when  the  cover- 
ture was  not  existing  at  the  time  of  her  husband's  death,  and  in 
such  states  a  divorced  wife  is  deprived  of  her  dower,  irrespective  of 
the  question  as  to  which  party  was  the  guilty  cause  of  the  divorce. 
This  seems  to  be  the  practice  in  Maine,  New  Hampshire,  New 
Jersey,  Pennsylvania,  Indiana,  Wisconsin,  Iowa,  Mississippi  and 
perhaps  in  some  others.  (  Vide  Given  v.  JUarr,  27  Maine  R,  212. 
Oleason  v.  Emer^on^  51  N.  U.  H,  406.  Calame  v.  Calame^  24  N. 
J.  Eq.  R.  440.  Clark  v.  Clark,  6  WaUs  <&  Serg.  R.  83,  88. 
MUtiTnore  v.  MUtimore,  40  Penn.  R.  161.  Ounmmghma  v.  Cun- 
ningham, 2  Ind,  /?.  233.  Chenowith  v.  Chenowith,  14  iJ.  2. 
McCafferty  v.  McCafferiy,  8  Blackf.  iff.  218.  Bv/rdick  v.  BriggSy 
11  Wis.  R.  126.  McCraney  v.  McCraney,  6  Iowa  R.  238. 
Levims  v.  Sleator,  2  Chreen^a  R,  604.)  And  under  the  former 
statutes  of  Ohio,  dower  was  only  allowed  to  a  widow  who  was  the 
wife  of  the  decedent  at  the  time  of  his  death.  {Rioe  v.  Lwrnley, 
10  Ohio  St.  R.  596.)  Although  it  waa  held  that  a  decree  of  divorce 
in  a  sister  state  did  not  bar  dower  in  Ohio.  {Mansfield  v.  Molntyre, 
10  Ohio  R.  27.)  And  as  the  law  now  stands  in  that  state,  when  the 
divorce  is  granted  by  reason  of  the  aggression  of  the  husband,  the 
wife  is  entitled  to  dower,  even  though  she  marry  another  man  after 
the  divorce.  {Zamkin  v.  Enapp,  20  Ohio  St.  R.  454.)  And  this 
is  in  accordance  with  the  law  of  New  York,  Maine,  Michigan,  Wis- 
consin, Minnesota,  Oregon,  Missouri  and  some  others  of  the  states. 
(  Vide  statutes  of  the  several  states.)  It  is  held  in  these  states  that 
a  wife  who  has  procured  an  absolute  divorce  in  her  favor,  and  sur- 
vives her  divorced  husband,  is  his  widow,  and  entitled  to  dower  in 
his  lands,  although  in  the  meantime  she  has  married  again  and  may 
become  the  dowress  of  another.  In  other  words,  a  divorce  dis- 
solving the  marriage  contract,  on  the  ground  of  the  adultery  of  the 
husband,  does  not  deprive  the  wife  of  her  right  of  dower  in  his 
real  estate.  ( Wait  v.  Wait,  4  N.  Y.  R.  96.  Bwr  v.  Bwrr,  10 
Paiges  R.  25,  26.  Forrest  v.  Forrest,  6  Duetts  102, 153.  Van 
Woarhis  v.  BrintnaU,  23  Sim^s  R.  260,  263.  Samge  v.  CWB,  19 
ib.  45.     Young  v.    Gregory,  46    Maine  R.  476.    Harding  v. 
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Alden^  9  tb.  140.  Hunt  v.  Thmvp%on^  61  Mo.  B.  148.)  The  rule, 
however,  extends  only  to  snch  lands  as  the  hnsband  of  the  divorced 
wife  wa8  seised  of  during  coverture,  and  does  not  apply  to  lands 
acquired  by  the  husband  after  the  marriage  was  dissolved.  {N.  Y. 
Code  Civ.  Pro.  §  1679,  mb.  4.  Kade  v.  Lomber^  48  How.  Pr.  R. 
882.)  In  some  of  the  states,  as  in  Maine  and  Massachusetts,  when 
the  husband  is  the  guilty  cause  of  a  divorce  a  vinculo^  the  wife  ifl 
entitled  to  dower  in  his  lands  in  the  same  manner  as  if  he  were 
dead,  and  on  the  divorce  being  granted,  the  wife  becomes  immedi- 
ately entitled  to  her  dower  the  same  as  though  the  husband  was 
naturally  dead,  {Lewia  v.  Meserve^  61  Maine  E.  374,  Davcl  v. 
Sowlcmdj  14  Mass.  R.  219.  Lahin  v.  Lakvn^  2  AUen^s  R,  45, 
47.)  In  others  of  the  states,  as  in  Yermont,  the  court  is  authorized, 
on  granting  a  divorce  for  the  guilty  acts  of  the  husband,  to  order 
an  allowance  to  the  wife  in  lieu  of  her  dower ;  and  inasmuch  as 
parties  divorced  can  in  no  legal  sense  be  said  to  be  husband  and 
wife,  perhaps  this  would  be  the  more  consistent  practice.  But  the 
subject  is  generally  regulated  by  statute,  and,  therefore,  the  statutes 
of  the  states  should  be  consulted.  As  a  rule,  it  may  be  affirmed  that 
when  a  divorce  a  vinculo  matrimonii  is  granted  for  the  misconduct 
of  the  wife,  she  is  not  allowed  her  dower,  but  the  same  is  barred  bj 
the  decree.  {Oould  v.  Ch^^oWy  67  Mo.  R.  200.)  In  some  of  the  states 
the  causes  for  an  absolute  divorce  are  quite  limited,  and  in  such 
states  a  divorce  a  mensa  et  ikoro^  or  from  bed  and  board  is  allowed, 
but  such  a  divorce  does  not,  as  a  general  rule,  change  the  relation 
of  the  parties,  nor  deprive  the  wife  of  her  dower,  {firain  v. 
CxmoffUL,  36  Barb.  R.  410.  S.  C.  62  Hb.  109.  Kriger  v.  J9ay,  2 
Pick.  R.  316.  Beam,  v.  Richmxmd^  5  ih.  461.  dark  v.  Clark^  6 
WaUe  &  8erg.  R.  85.  Rich  v.  Rich,  7  BueKe  R.  53.  Potier  v. 
Barclay y  15  Ala.  R.  429.  Oee  v.  Thomson,  11  Za.  Ann.  R.  657.) 
§  414.  As  a  general  rule,  the  simple  adultery  of  the  wife  does 
not  bar  her  claim  for  dower ;  but  by  the  English  law,  if  the  vrife 
abandons  her  husband  and  lives  in  adultery,  she  very  properly  for- 
feits her  right  to  dower.  {Hetherington  v.  QraKam,  3  Moore  A 
Paynes  R.  399.  8.  C.  19  Eng.  C.  L.  R.  31.)  The  English  statute 
is  to  the  efiect,  that  if  a  wife  vnUirvgly  leave  her  husband,  and  go 
away,  and  continue  with  her  adulterer,  she  shall  be  forever  barred 
of  her  dower ;  and  it  is  held  that  the  wife  forfeits  her  dower  by 
leaving  her  husband  and  living  in  adultery,  even  though  the 
adultery  was  brought  about  by  the  husband.    {Bostock  v.  Smithy 
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84  Bea/0.  R.  57.  Woodward  v.  Dowae^  10  Com.  Bench  N,  S.  H. 
722.)  And  voluntary  separation  from  the  husband  by  the  wife, 
and  living  in  adultery  is  a  bar  to  her  dower  in  Missouri,  Virginia, 
North  Carolina  and  South  Carolina,  and  probably  in  some  other 
states.  (  Vide  MoAUater  v.  Norruger^  54  Mo,  R,  251.  *  StigaU  v. 
StigaU,  2  BrockenhrougKs  R.  256.  Walters  v.  Jordan^  13  Ired. 
Lanjo  R.  361.  Bell  v.  JVealy^  1  Bayley's  R.  312.)  In  Pennsyl- 
vania, when  a  husband  deserted  his  wife  without  good  cause,  the 
fact  that  she  refused  to  cross  the  sea  to  join  him,  and  afterward  fell 
into  immoral  practices,  was  held  not  to  bar  her  right  of  dower. 
{Hedop  V.  Healop^  82  Penn.  R.  537.)  And  in  the  State  of  Dela- 
ware, it  has  been  held,  that  a  wife  docs  not  forfeit  dower  by  eloping 
from  her  husband  and  living  in  adultery  with  another  man,  when 
the  husband  was  guilty  of  adultery  and  caused  his  wife  to  leave  him 
by  cruelty,  neglect  and  abandonment.  {Ratline  v.  BuUely  1  Houe- 
ton^a  R.  224.)  In  New  Hampshire,  if  the  wife  commits  adultery 
and  dopes  with  the  adulterer,  she  forfeits  her  dower.  {Cogswell  v. 
TtbbettSy  3  iT.  B.  R.  41.)  And  in  Alabama  dower  has  been  refused 
when  both  parties  had  been  guilty  of  adultery,  but  no  divorce  had 
been  granted.  {Ford  v.  Fordy  4  Ala,  R,  142.)  In  New  York, 
Massachusetts,  Rhode  Island  and  Iowa,  and  doubtless  in  some  other 
states,  the  adultery  of  the  wife,  however  aggravated,  does  not  bar 
her  dower,  unless  followed  by  a  conviction  and  decree  of  the  court 
in  an  action  for  a  divorce.  {Reynolds  v.  Reynolds^  24  Wend.  R. 
193-197.  Cooper  v.  Whitney,  3  RiWs  R.  95.  Pitts  v.  Pitts,  52 
N.  r.  R.  593.  Schiffer  v.  Prudm,  64  *.  47.  S.  C.  39  N.  T. 
Svperior  Ct.  R.  167.  LaJdn  v.  Lakin,  2  AlXerCs  R.  45.  Bryan 
V.  BaicheHleTy  6  R.  1.  R.  543.  Smith  v.  Woodworth,  4  Dillon! s  R. 
684.  And  vide  Coehrams  v.  LOiby,  18  Maine  R,  39.)  But,  as  a 
rule,  when  an  absolute  divorce  is  granted  for  the  wife's  crime  or 
fault,  she  is  barred  of  her  dower.  {Ooidd  v.  Orow,  57  Mo.  R.  200.) 
§  415.  When  the  husband  and  wife  enter  into  a  post-nuptial 
agreement,  in  view  of  a  voluntaiy  separation,  whereby,  for  a  con- 
sideration which,  in  the  light  of  all  the  circumstances  of  the 
parties  at  the  time  the  contract  is  made,  is  fair,  reasonable  and 
just,  the  wife  relinquishes  all  claim  to  dower  in  her  husband's 
estate,  and  the  same  is  fully  executed  on  the  part  of  tlie  husband, 
it  has  been  held  that  the  court  will  uphold  and  enforce  the  contract 
in  equity,  and  bar  the  wife's  dower.  {Miller  v.  Miller^  16  Ohio  St. 
R.  527.)    But  an  agreement  not  under  seal  between  the  husband 
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aad  wife  to  live  separate  and  apart,  and  tliat  neither  shall  claim 
any  interest  in  the  other's  property,  is  not  a  bar  to  the  wife's 
dower.  (  WdUh  v.  KeUey^  34  Penn.  R.  84.)  And  an  arrangement 
by  which  the  husband  and  wife  separate  and  live  apart,  and  the 
husband  conveys  to  the  wife  a  separate  estate,  does  not  bar  her 
claim  to  dower.  (  Watkins  v.  WaHcinSy  7  Terg.  R.  283.)  When 
the  widow  knowingly  permits  the  purchaser  to  part  with  his  money 
for  real  estate  under  the  assurance  that  the  land  is  free  from  her 
claim  of  dower  therein,  and  she  accepts  and  enjoys  the  use  of  the 
whole  purchase-money,  as  a  bequest  xmder  the  will  of  her  husband, 
such  acts  on  her  part  constitute  an  estoppel  in,  paisj  and  she  will 
not  be  permitted  to  set  up  a  claim  to  dower  in  the  premiaee. 
(  Wood  V.  Sesly^  33  N.  Y.  R.  105.  But  vide  Lawrence  v.  Brown, 
6  U>.  394.  Heth  v.  Cocke,  1  Rand.  R.  344.)  The  heirs  of  a  grantor 
cannot  set  up  against  a  claim  of  dower  by  his  widow,  their 
liability  to  the  grantee  upon  a  covenant  of  warranty  in  a  deed  of 
the  land  in  which  the  dower  is  sought.  {ffiU  v.  Golden  16  B. 
Man,  R.  651.)  And  the  plea  that  the  defendant  had  a  large  claim 
against  the  husband,  who  owned  a  large  personal  estate  at  the  time 
of  his  death,  which  the  widow  had  converted  to  her  own  use  is  not 
sufficient  to  bar  the  widow's  dower.  {Kennedy  v.  MoAlHey,  9 
Rich.  La/w  R.  395.)  Keither  is  it  a  defense  to  the  widow's  claim 
for  dower  that  the  purchaser  bought  without  any  notice  of  such 
claim,  and  paid  a  full  consideration  for  the  property.  {dmipbeiU  v. 
Mv/rphy,  2  Jonei  Eq.  R.  357.) 

Dower  is  connected  with  and  inheres  in  the  title  of  the  heirs,  and 
that  which  bars  the  right  of  the  heirs  bars  the  widow's  right  to 
dower.  Where  the  land  of  the  deceased  husband  was  sold  under 
a  void  judgment,  and  the  possession  voluntarily  relinquished  by  the 
widow,  who  failed  to  assert  her  right  to  dower  by  suit  for  twenty 
years,  it  was  held  that  she  was  barred  of  her  right.  {Carmichad  v. 
Carmichad,  5  Hiimph.  R.  96.)  A  similar  rule  |>revaik  m  the  State 
of  New  York.    {Sayre  v.  Wtmer,  8  Wend.  R.  661.) 
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CHAPTER  XXIX. 

ASSIGNMENT  OF  DOWEB — THE  WIDOW's  INTEBE8T  IN  THE  ESTATE  BEFORE 
ASSIGNMENT — PBINCIPLES   AND  MODE  OF  ADMEASUBEMBNT  AND  ITS 

EFFECT  —  THE  METHOD   OF   OBTAINING  THE   LAND   ASSIGNED THB 

widow's  ESTATE  AGQUIBED  BY  THB  ASSIGNMENT. 

§  416.  Upon  the  death  of  the  husband,  the  right  to  dower  which 
the  wife  acquired  by  her  niamage  becomes  coHsammate.  Butj 
unless  the  precise  portion  of  land  which  she  is  to  have  is  particularly 
specified  as  in  dower,  ^^  ad  ostium  ecdesiw,'^^  and  "  ex  assensu  patris^^ 
she  is  not  entitled  to  enter  upon  her  third  or  other  part  of  the  estate 
until  her  dower  has  been  duly  assigned  to  her  by  the  heir  or  other 
competent  authority.  Tliis  is  required,  it  is  said,  not  only  for  noto- 
riety to  the  public,  or  to  the  owner  of  the  lands,  to  enable  them  to 
implead  the  tenant,  but  also  to  entitle  the  lord  of  the  fee  to  demand 
the  heirs'  services  in  respect  of  the  estate  so  held.  This  considera- 
tion, however,  is  of  no  moment  at  the  present  day.  The  widow  is 
entitled  to  be  endowed  immediately  after  her  husband's  death ;  and, 
strictly  speaking,  her  dower  ought  to  be  assigned  to  her  within  forty 
days  after  the  happening  of  that  event.  In  the  meantime  she  is 
entitled,  at  common  law,  to  remain  in  her  husband's  dwelling-house, 
of  which  she  is  dowable,  for  the  space  of  forty  days,  and  to  be  sup- 
ported de  bonis  viri.  This  right  of  residence  is  called  the  widow's 
quarantine.  But  if  she  marry  during  these  days,  or  depart  from 
her  husband's  house,  her  right  to  quarantine  determines. 

In  the  State  of  Maine,  the  widow,  though  entitled  to  dower,  has 
no  claim  to  occupy  any  part  of  the  estate  until  her  dower  has  been 
assigned  {Bolster  v.  Cushrrum^  24  Maine  R.  428) ;  while  in  New 
York  it  is  provided  by  statute  that  a  Mridow  may  tarry  in  the  chief 
house  of  her  husband  forty  days  after  his  death,  whether  her  dower 
be  sooner  assigned  to  her  or  not,  without  being  liable  to  any  rent 
for  the  same,  and  in  the  meantime  she  shall  have  her  reasonable 
sustenance  out  of  the  estate  of  her  husband.  (1  R.  S.  part  2,  ch. 
1,  tit  3,  §  17.  1  Stat,  at  Large^  693.)  And  unless  her  dower  is 
assigned  to  her  within  the  forty  days,  she  may  take  measures  to 
have  her  dower  admeasured.  (2  R.  8.  part  3,  ch.  8,  tit.  7,  §  1.  2 
Stat,  at  Lwrge,  510.  Ward  v.  RiUs,  12  Wend.  R.  137.)  The 
widow,  after  her  quarantine  of  forty  days  has  expired,  has  no  right 
to  the  possession  of  the  premises  of  which  her  husband  died  seised^ 
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and  no  right  to  enter  thereon  for  her  dower  before  it  has  been 
assigned  to  her.     {Corery  v.    The  People^  46  Barb.  H.  262.) 
The  widow's  quarantine,  which  was  a  provision  originally  of  Magna 
Charta  of  England,  is  recognized  in  most  of  the  United  States,  and 
it  is  certainly  a  very  proper  and  humane  provision.     ( Vide  Bank  of 
U.  S,  V.  DuTisetkj  10  Ohio  B.  18.     Bamet  v.  Bamet,  15  Serff.  db 
Rawle'a  R.  71.    McCully  v.  Smithy  2  Bailey's  B.  103.)    Instead 
of  quarantine,  however,  in  New  Jersey,  Illinois,  Missouri,  Ken- 
tucky, Virginia,  Georgia,  Alabama  and  Mississippi,  and  possibly 
some  others  of  the  states,  it  is  provided  by  statute  that  the  widow 
•  may  hold  the  mansion-house  or  homestead,  with  the  appurtenances 
left  by  her  husband,  until  her  dower  shall  be  assigned  to  her,  free 
of  rent.     {Bleecker  v.  Ilinnionj  23  iT.  J.  Eq.  B.  123.    McLaughlin 
V.  McLaughlin^  22  tJ.  506.    S,  C.  20  ih.  190.    Swain  v.  Barilow^ 
62  Ind.  B.  546.     Trash  v.  Baxt^,  48  lU,  B.  406.    Peyixm  v. 
Jeff'ries,  60  tb.  143.    WaUh  v.  Beis,  lb.  477.    Miller  v.  TaOey,  48 
Mo.  B.  503.    Bambo  v.  Belly  3  Kelly's  B.   207.    Pizzala  v. 
Campbell^  46  Ala.  B.   35.     Clary    v.  Sawnders^    43    lb.   287. 
Ogboume  v.  Ogboume^  60  -4?a.  B.  216.)    Under  this  practice  the 
widow  may  rent  the  homestead,  and  receive  the  rent  therefor  with- 
out being  required  to  account  for  the  same.    {Craige  v.  Morris^  25 
N.  J.  Eg.  R.  467.    But  mde  Benagh  v.  Turrentivey  60  Ala.  B. 
657.)    In  the  State  of  Virginia,  the  widow  may  demand  one-third 
part  of  the  issues  and  profits  of  the  real  estate  left  by  her  husband, 
until  her  dower  is  assigned,  as  well  as  the  use  of  the  mansion-house 
and  curtilege,  without  charge.     {Devav^hn  v.  Devaughuy  19  CrraU. 
B.  566.)     And  in  Missouri,  the  widow  is  allowed  to  retain  all  of  tlie 
household  furniture,  provisions  and  certain  other  personal  property 
of   her  deceased  husband,  which   are  not  to  be  taken  into   the 
account  in  assigning  her  dower.    {^Bryant  v.  McCaney  49  Mo.  B. 
546.)     In  cases  where  quarantine  is  pleaded,  tlie  widow  must  show 
with  certainty  the  period  when  her  husband  died  and  the  time  of 
the  forty  days  after.     {Keitillsby  v.  KettiUHbyy  Dyer's  B.  76.) 

§  417.  It  may  be  proper,  though  perhaps  unnecessary,  to  remark 
that  the  incipient  or  inchoate  right  of  dower  becomes  consum- 
mated and  perfected  only  upon  the  natural  death  of  the  husband. 
It  was  anciently  contended  that  the  civil  death  of  the  husband 
would  entitle  the  wife  to  her  dower,  and  that  upon  the  happening 
of  that  event,  she  could  at  once  proceed  to  have  her  dower 
admeasured.    Lord  Eldon  said:  '^In  the  case  of  abjuration,  and 
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in  thope  other  cases  which  amount  to  a  civil  death,  I  think  that  I 
iinderetand  the  situation  in  which  the  wife  was  placed.  The  hus- 
band l^eing  civilly  dead,  the  wife  was  entitled  to  dower  of  his  land 
in  the  same  manner  as  if  he  were  actually  dead."  {Marsh  v. 
ilutchiiiscn^  2  Boa.  d:  PvlL  R.  226-231.)  And  thib  position  was 
8uppor!«d  by  the  authority  of  Bracton  and  Fleta,  in  whose  books 
tlie  wife  seems  to  have  been  considered  as  equally  entitled  to  dower 
in  the  case  of  a  civil  as  of  a  natural  death.  The  same  doctrine 
was  intimated  in  one  case  in  the  State  of  South  Carolina,  where 
the  court  held  that  if  the  husband  be  banished,  he  "  is  considered 
as  civUiter  wjortuus^  and  such  rights  as  would  have  survived  to  him 
on  the  death  of  his  wife  are  extinct,  and  gone  with  him."  (  Wright 
V.  Wrigfd^  2  Beasau.  R.  242,  244.)  But  it  is  usually  held,  in  the 
absence  of  any  statutory  provision,  that  nothing  short  of  the 
natural  death  of  the  husband  will  entitle  the  wife  to  have  her 
dower  set  off  to  her.  (  Vide  Frazer  v.  Fletcher^  17  Ohio  R.  260. 
Wooldridge  v.  LueaSj  7  B.  Mon,  R.  49.) 

In  several  of  the  states,  however,  the  wife  is  entitled  by  statute, 
for  certain  causes,  to  demand  her  dower  in  the  lifetime  of  her 
husband.  Thus,  in  the  State  of  Maryland,  if  the  husband  is 
convicted  of  bigamy,  his  wife  is  foi*thwith  entitled  to  her  dower. 
In  Michigan,  upon  the  conviction  of  the  husband  of  a  felony, 
whereby  he  is  sentenced  to  imprisonment  for  the  term  of  his 
natural  life,  his  wife  is  at  once  entitled  to  dower ;  and  in  the  States 
of  Wisconsin,  Minnesota  and  Oregon,  when  the  husband  has  been 
sentenced  to  imprisonment  for  a  term  of  three  years  or  more,  his 
wife  is  entitled  to  dower  in  his  lands,  the  same  as  though  he  was 
actually  dead..  Doubtless  other  western  states  have  similar  provi- 
sions. (  Vide  the  statutes  of  the  states.)  In  those  states,  like  Maine, 
Massachusetts,  Michigan,  Wisconsin,  Minnesota  and  Oregon,  where 
the  wife  is  entitled  to  dower  in  her  husband's  lands  upon  a  decree  of 
divorce  a  vinculo^  on  account  of  the  criminal  act  of  the  husband,  of 
course  the  wife  is  at  once  dowable  on  the  granting  of  the  divorce. 

§  418.  The  right  of  dower  becomes  consummate  upon  the  death 
of  the  husband  or  other  event  referred  to,  but  the  widow  cannot 
enter  for  her  dower  until  it  is  assigned — until  assignment  she  has 
no  estate  in  the  land,  for  the  law  casts  the  freehold  on  the  heir 
immediately  upon  the  death  of  the  ancestor.  Before  the  dower  is 
assigned,  the  widow's  right  is  a  mere  chose  in  action  or  claim, 
which  she  cannot  assign  or  convey,  though  she  may  release  it. 
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That  is  to  say,  such  is  the  rule  at  law.     Before  the  dower  is  set  ofE 
to  the  widow,  she  has  no  estate  in  the  property  which  she  can 
transfer  to  another ;  she  can  only  release  her  right,  so  as  to  nnite  it 
with  the  fee.    {Vide  Seymour  v.  Mintwrn,  17  Johns.  R.  167. 
Jackson  v.  Vcmderheyden^  II.  167.    Jackson  v.  (yDonaghyy  7  ib. 
247.    Jackson  v.  Aspelj  20  ib.  412.     Cox  v.  Jogger j  2  Cow.  R^ 
638,  651.    Sigla/r  v.  Yam.  Riper,  10  Wend.  R.  414.    Ritchie  v. 
Putnam,  13  ib.  524,  526.     Green  v.  Putnam,  1  Barb.  R.  500, 
606.    ScoU  V.  Howard,  3  i&.  819.    Stewart  v.  McMoHin,  6  iJ. 
438.     Moloney  v.  HoTom,,  53  iJ.  29,  38.    Payne  v.  Becker,  22 
J?t^n'«  ^.  28,  32.     Tompkins  v.  Fonda,  4  Paiges  R.  448.    e/bAn- 
«wi  V.  Thomas,  2  iJ.  377.    Lawrence  v.  MUler,  2  iT.  J".  /?.  245- 
Moore  v.  Mayor,  etc.  of  the  City  of  New  York,  8  iJ.  110,  113. 
Fi^  V.  /^<?<?A,  26  ift.  42,  45.     Marvin  v.  /Swie^,  46  iJ.  571,  574. 
J7ay^  V.  Buckley,  53  i7ow?.  Pr.  i?.  173,  186.    JTyid  v.  JEyfo,  5 
N.  Y.  S.  C.  R.h/  T.(&  C.  648,  649.    Rou)e  v  Johnson,  19  Jfa^W 
-ff.  146.    Jackson  v.  Morse,  2  iV.  ^.  jB.  49.     Croade  v.  Ingrahamy 
13  Pio*.  ^.  83.     (?oocA  V.  ^^%7w,  14  J[/a«.  R.  378.    /SA^^r  v. 
O'iV'^,  9  ib.  13.    ^^*i7w  V.  Yeomoms,  6  J!/"<3<.  ^.  438.    Sandback 
V.  Quigley,  8  TTatt^  A  460.    ^rowm  v.  Adams,  2  TTAa/^.  /?.  188. 
Toddy.  BeaHey,  Wright^ s  R.  561.    Douglass  v.  McCoy,  5  OAi> 
^.  527.    Rayner  v.  Z^^,  20  J/ioA.  5.  384.     i?w««K  v.  Taylor,  41 
iJ.  702.     -ffZair  v.  Harrison,  11  7K.  7?.  384.    Hoots  v.  Graham, 
23  iJ.  81.    Shield  v.  -B^^,  5  e/.  e/1  Ma/rsh.  R.  15.     Chapman 
V.  Armstead,  4  Mvmf.  R.  382.     Moore  v.  Gilliam,  5  iJ.  346. 
McCuUy  V.  /SS^i^A,   2   Bailey's   R.   103.      ira«a<je  v.   ^TaZi,   19 
-4Za.  J?.  367.     Powell  v.  Powell,  10  iJ.  900.    «Aw?ib  v.  i?yer, 
31  ArA;.  ^.  334.     2?Oi9  v.  iVi^^,  12  j5h^.  C.   Z.  i?.  205.)    And 
npon  this  principle,  as  a  general  rule,  the  widow's  dower  cannot  be 
sold  on  an  execution  at  law.     {Rousch  v.  Moore,  48  Iowa  R.  611. 
Shield  V.  Bates,  5  J.  J.  Marsh,  R.  13.     Cook  v.  Webb,  18  -4Za.  R. 
810.)    But  in  the  State  of  Connecticut,  the  contrary  doctrine  has 
been  declared,  and  it  has  been  hold,  that  the  dower  in  trust  of  a 
widow  may  be  taken  on  execution  for  her  debts  before  her  dower 
has  been  assigned.    {GreotheacTs  appecd,  42  Conn.  R.  374.    And 
vide  Thomas  v.  Simpson,  3  Penn.  R.  60,  69.    Shavpe  v.  Shaupe, 
12  Serg.  <&  Rawlis  R.  12.)    And  in  equity,  such  an  estate,  before 
the  dower  has  been  admeasured,  m;^  be  subjected  to  the  payment 
of  her  own  debts.     {Tompkhis  v.  Fonda,  4  Paiges  R.  448.    Steuo- 
art  V.  McMartin,  5  Barb.  R.  438.     27i£  Cliautauqua  County  Bank 


ASSIGNMENT  OF  DOWER.  617 

V.  White,  6  ih.  600.  Moak  v.  Coats^  33  ib.  498,  499.  Elmmdorf 
V.  Lockwood,  67  iT.  F.  ^.  322,  326.  Davison  v.  WhitUeaey^  1 
Ma^ Arthur's  H.  163.)  And  the  widow,  before  the  dower  is 
assigned,  may  make  a  contract  concerning  her  dower  estate,  which 
equity  will  enforce.  {Potter  v.  Everett^  7  Ired.  JEq.  IL  152.  WUr 
son  v.  McLenaghan,  1  McMvU&fCs  Eq*  B,  35.  F^<2^  also  Hobin  v. 
Fl<mders,  33  iV^.  27.  /?.  524.  Tod^  v.  Beatty,  Wrights  R.  561. 
Douglass  v.  McCoy,  5  (?Aio  i?.  527.)  In  Iowa,  it  has  been  held, 
that  the  widow's  dower  attaches  before  it  has  been  assigned.  {Burks 
V.  Barrow,  8  Clarke s-R.  132.)  And  in  Pennsylvania,  the  widow's 
statutory  dower  is  regarded  as  an  interest  in  the  land,  which  attaches 
at  once  upon  the  death  of  the  husband.  {SchalPs  appeal^  40  Penn. 
R.  170.    Price  v.  Johnston,  4  Teates"  R.  626.) 

In  those  states  where  simple  quarantine  is  allowed  tlie  widow, 
upon  the  expiration  of  such  term,  the  heir  may  put  her  out  of  pos- 
session, and  drive  her  to  her  suit  for  dower.  But  in  several  of  the 
states,  as  Ehode  Island,  Connecticut,  New  Jersey,  Illinois,  Missouri, 
Kentucky,  Virginia,  Georgia,  Alabama  and  Mississippi,  if  the  widow 
is  in  possession  of  the  premises  left  by  her  husband,  she  cannot  be 
ousted  until  her  dower  is  assigned ;  because  she  is  regarded  as  a 
tenant  in  common  with  the  heirs  to  the  extent  of  her  rights.  {Den 
v.  Dod,  1  Ilaist.  R.  365.  Stedma/n  v.  Fortune,  5  Conn.  R.  462. 
Crocker  v.  Fox,  1  Root's  R.  227.  Colder  v.  Bull,  2  ib.  50.  Stokes 
v.  McAllister,  2  Mo.  R.  163.  Singleton  v.  Singleton,  5  Dana's  R. 
89.  Ramho  v.  Bell,  3  EeUy's  R.  207.  Pharis  v.  Leachrrva/n,  20 
Ala.  R.  662.  Springls  v.  Shields,  17  ib.  295.  Shelton  v.  Carrolj 
16  ib.  148.  But  vide  Yates  v.  Paddock,  10  Wend.  R.  529.  Oothmt 
V.  Ledings,  16  ib.  410,  411.) 

§  4 19.  The  interest  wliich  the  wife  has  in  this  country  in  the  estate 
of  her  deceased  husband  differs  materially  from  her  right  at  common 
law.  By  the  common  law  she  is  entitled  to  one-third  part  of  such 
lands  and  tenements  as  her  husband  was  seised  of  in  fee  during 
coverture ;  while  in  some  of  the  states  she  takes  one-third  of  the 
profits  of  his  estate,  and  if  there  are  children  one-half ;  in  others 
she  has  the  same  right  in  fee,  and  if  there  are  no  kindred,  she  takes 
the  whole ;  and  still  in  others  she  has  two-thirds,  if  there  are  no 
lineal  ascendants  or  descendants,  or  brothers  and  sisters  of  the  half 
blood.  More  generally,  however,  the  widow  has,  for  her  dower, 
one-third  part  of  the  real  estate  of  which  her  husband  was  seised 
during  coverture,  or,  as  in  some  instances,  of  which  he  died  seised, 
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The  other  modifications  of  the  common  law  with  respect  to  the 
interest  which  the  wife  has  in  her  deceased  husband's  lands,  relate 
usually  to  an  estate  in  addition  to  or  in  lieu  of  her  dower.  The 
portion  which  the  widow  has  for  her  dower  is  usually  given  her  for 
life,  although  in  some  of  the  states,  she  has  the  fee.  {Simpson  y. 
Alexander^  6  Ccldw.  H.  619.  PrichiU  v.  Kirkman^  2  Tenn, 
R.  890.) 

§  420.  The  assignment  of  dower  may  be  made  by  the  heir,  or 
whoever  may  be  the  owner  of  the  freehold ;  it  being  settled  that  no 
person  can  assign  dower  who  has  not  a  freehold  in  the  estate,  or 
against  whom  the  writ  of  dower  does  not  lie.  For  this  reason,  a 
guardian  in  socage  cannot  assign ;  neither  can  a  tenant  for  years, 
since  he  is  possessed  of  only  a  chattel  interest.  If  the  heir  be  a 
minor,  he  is,  notwithstanding,  competent  to  the  assignment  of 
dower ;  because  he  would  be  obliged  to  do  so  in  a  suit  in  which 
he  would  not  be  permitted  to  take  advantage  of  infancy,  so  as  to 
prevent  an  immediate  assignment.  {Gere  v.  Perdue,  Cro.  Eliz. 
809.  StougKUm  v.  Lee,  1  TwwaL  R,  402.)  The  infant,  however, 
should  make  the  assignment  by  guardian.  {Jonee  v.  Brewer,  1 
PicK  R.  814.)  But  if  the  heir  were  under  age,  when  he  assigned 
dower,  he  will  be  protected  against  the  consequences  of  excessive 
assignments,  and  may  have  his  writ  of  admeasurement  of  dower. 
He  cannot,  however,  defeat  the  assignment  by  entry.  (1  Greerd, 
Cruise,  171.) 

By  the  former  practice  in  England,  it  was  regarded  as  the  duty 
of  the  heir  in  common  cases,  as  lord  of  the  manor,  and  who  was  to 
create  the  tenure,  to  assign  the  dower.  If  there  was  any  dispute 
as  to  the  quantity  of  land  assigned,  it  was  determined  by  the  pares 
curtCB,  in  the  court  baron ;  but  the  suit  might  be  removed  to  the 
county  court,  and  also  to  the  king's  court;  and  probably  this  is 
the  practice  there  at  present.     (1  Greenl.  Cruise,  169.) 

It  is  not  necessary  to  the  validity  of  the  assignment  that  the 
estate  in  the  person  making  it  should  be  a  lawful  freehold,  because 
assignment  of  dower  is  a  legal  obligation  upon  the  tenant  of  the 
freehold,  whether  he  obtain  it  by  right  or  by  wrong ;  and  if  by 
wrong,  the  widow  is  not  obliged  to  wait  for  an  assignment  until 
the  heir  thinks  proper  to  enter  and  defeat  the  tortious  estate,  an 
event  which  may  never  happen.  If,  therefore,  the  land  is  in 
possession  of  an  intruder  or  other  wrongful  occupant,  he  may  make 
the  assignment,  and  it  will  be  binding  upon  the  lawful  tenant, 
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onless  he  is  in  poesesBion  by  the  connivance  of  the  widow  for  the 
purpoae  of  obtaining  dower. 

When  the  husband  has  conveyed  his  lands  to  different  persons  in 
severalty,  and  one  of  the  grantees  assigns  to  the  widow  in  satis- 
faction of  her  whole  dower,  the  other  grantees  cannot  avail  them- 
selves of  the  assignment.  The  rale  is  different  when  a  part  of  the 
land  descends  to  the  heir,  and  he  makes  an  assignment  in  satisfac- 
tion of  the  whole  dower.  In  such  case  the  grantee  of  another 
portion  of  the  land  may  plead  the  assignment  in  bar,  because  there 
is  a  privity  between  the  heir  and  the  grantee.  {Co.  Litt.  35.) 
However,  in  several  of  the  American  States,  as  in  Virginia,  Ken- 
tucky, Missouri,  New  Jersey  and  Delaware,  it  is  provided  by 
statute  that  it  shall  be  no  defense  to  a  suit  for  dower  that  another 
person  has  assigned  it,  xmless  the  assignment  be  shown  to  be  in 
satisfaction  of  dower  from  the  lands  in  question.  (1  HUlia/rd  on 
Real  Property^  142.)  Provision  is  made  by  statute  in  all  of  the 
states  for  the  assignment  of  dower,  but  this  does  not  affect  the 
right  of  the  heir  to  assign  it  himself.  {Moore  v.  WaU&r^  2  Rand. 
R,  418.) 

§  421.  Dower  may  be  assigned  in  pais  by  the  party  authorized 
to  make  it.  The  widow  being  entitled  of  common  right,  nothing 
is  required  but  to  ascertain  her  share ;  and  when  that  is  accom- 
plished by  the  assignment,  and  she  has  entered,  the  freehold  vests 
in  her  without  livery  of  seisin  or  writing.  {Rowe  v.  Power^  5  Bo9. 
<b  Pull.  R.  1,  34.)  In  Ohio,  and  possibly  in  some  other  states,  the 
assignment  of  dower  is  required  to  be  by  deed.  But  as  a  general 
rule,  in  the  United  States,  a  parol  assignment  is  held  to  be  suflScient. 
(  Vide  Fowler  v.  Chriffwij  3  Samdf.  R.  386.  Rutherford  v.  Graham^ 
4  Ewn's  R.  796.  OUtibH  v.  Eaty,  22  ti.  266,  269.  Baker  v.  Bak&r, 
4  Maine  R.  67.  Johnson  v.  Morse^  2  N.  H.  R.  48.  Pinkhami  v. 
Oear,  23  ib.  163.  Cona/nt  v.  Little,  1  Pick.  R.  189.  Shattuck  v. 
Qregg,  23  ih,  88.  Linfera  v.  Henke,  73  lU.  R.  405.  RdbiiMon 
V.  MHier,  1  B.  Mon.  R.  88.  Johnem  v.  Neil,  4  Ala.  R.  166.  And 
vide  McLaughlvn  v.  McLaughlin,  20  iT.  J.  Eq.  R.  190.)  And  the 
acceptance  by  the  widow,  of  an  assignment  of  dower  in  satisfaction 
of  her  claim  upon  the  property  in  question,  bars  an  action  for 
dower ;  and  sometimes  tiiis  is  declared  by  statute.  (  Vide  N.  T. 
Code  Civ.  Pro.  §  1604.) 

If  an  assignment  of  dower  by  the  heir  or  other  person  liable  to 
have  it  demanded  from  him,  was  a  conveyance  to  the  widow,  the 
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statute  of  frauds  would  undoubtedly  require  it  to  be  made  by  an 
iuBtrument  in  writing  or  by  deed,  but  it  is  not  a  conveyance ;   the 
widow,  holding  her  estate  by  law  and  not  by  contract,  wants 
nothing  but  to  have  that  part  which  she  is  to  enjoy  set  out  and 
distinguished  from  the  rest,  and  this  may  be  done  by  setting  it  ont 
by  metes  and  bounds,  as  well  as  by  deed.    The  widow  does  not 
hold  the  land  or  her  estate  of  the  heir,  but  of  her  deceased  husband, 
or  rather  by  appointment  of  law.    If  she  received  land  that  was 
not  her  husband's,  or  other  thing,  in  lieu  of  dower,  a  deed  would 
be  necessary,  because  she  would  derive  her  title  from  the  person 
making  the  conveyance  in  lieu  of  dower.    But  her  estate  does  not 
depend  upon  the  heir,  but  upon  the  seisin  of  her  deceased  husband ; 
so  that  the  assignment  of  her  dower  may  be  made  by  parol  as  weU 
as  by  an  instrument  in  writing.    {Conant  v.  LittUy  1  Pick.  R.  189.) 
By  the  assignment  the  widow  acquires  no  new  frediold,  but  her 
seisin  is  a  continuation  of  the  husband's  seisin,  and  her  possession  is 
not  adverse  to  her  husband's  mortgagee  or  his  assignee.    (  WUUams 
V.  Bennett^  4  Ired.  li.  122.    Jones  v.  Brewer^  1  Pick.  JR.  317.)    It 
would  be  quite  well  in  all  cases  to  have  the  assignment  in  writing, 
to  save  all  dispute  as  to  the  extent  of  the  land  set  off,  and  sometimes 
this  is  required,  but  generally  a  parol  assignment  is  sufficient. 
Formerly,  as  a  general  thing,  dower  was  assigned  by  the  heir  by  a 
parol  declaration  that  the  widow  should  have  such  particular  lands 
for  her  dower ;  or  else  that  she  should  have  a  third  part  of  all  lands 
whereof  her  husband  died  seised.    (Booth  v  LamJb€fii%  Styles  R. 
276.)    And  the  heir  has  the  whole  of  the  qtuxrantme  of  the  widow 
within  which  to  make  the  assignment.     It  is  his  duty,  and  not  that 
of  the  widow,  to  make  it,  and  if  he  neglects  it,  and  a  suit  is  brought, 
and  he  is  subjected  to  costs  or  damages,  it  is  his  own  fault,  and  not 
the  fault  of  the  law.    {Tates  v.  Paddock^  10  Wend.  R.  629,  634.) 
But  a  parol  assignment  of  dower  does  not  bind  the  widow  until  it 
is  accepted.    {Johnson  v.  Moree^  2  N.  H.  R.  48.) 

§  422.  When  the  heir  or  other  tenant  of  the  land  refuses  to  assign 
the  dower,  the  widow  has  her  action  at  law  by  writ  of  dower,  unde 
nihil  hahetj  or  by  writ  of  right  of  dower  against  the  tenant  of  the 
freehold.  The  writ  of  right  of  dower,  however,  is  scarcely  known 
in  this  country,  or  at  aU  events  is  seldom  resorted  to  here.  (4  KenJC% 
Com.  63.)  The  writ  wade  nihil  hahet  is  to  be  preferred,  because 
the  widow  under  that  recovers  damages  for  the  nounassignment  of 
her  dower.    This  writ  is  the  only  one  provided  in  Maine,  Massa- 
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chufietts,  Virginia  and  Kentucky.  The  writ  lies  only  a^nst  a 
tenant  of  the  freehold.  {Miller  v.  Beverly,  1  Hen.  <6  Mtmf.  H. 
868.  Surd  v.  Grant,  3  Wend.  R.  340.)  But  a  vendor,  by  articles, 
before  making  a  deed,  and  while  any  part  of  the  consideration 
remains  due,  is  so  far  tenant  of  the  freehold  as  to  make  him  a 
proper  party  to  the  action  of  dower  imde  nihil  habet  (Jones  v. 
Patiefnon,  12  Penn.  R,  149.  Shaver  v.  Boyd,  Ih.  215.  Referred 
to  in  1  Hilliard^s  Real  Prop.  243,  note  a.) 

A  suit  for  dower  in  most  of  the  states  may  be  brought  at  the 
election  of  the  widow.  By  the  common  law,  when  there  was  a 
custom  in  a  manor  that  the  widow  should  enjoy  during  her  widow- 
hood, the  whole  or  part  of  the  customary  lands  of  which  her  husband 
died  seised,  as  of  free  bench,  she  might,  after  challenging  her  right, 
and  praying  to  be  admitted,  maintain  ejectment,  even  against  the 
land,  because  her  right  was  regarded  as  an  excrescence  which,  by 
the  custom  and  the  law,  grew  out  of  the  estate.  But  when  the 
widow's  claim  is  in  the  nature  of  dower,  an  ejectment  at  common 
law  will  not  lie  before  assignment,  but  slie  must  levy  a  plaint  in  the 
nature  of  a  writ  of  dower  in  the  proper  court.  (Jurdan  v.  Stone, 
Etttton^s  R.  18.  Howard  v.  Barilett,  Hoba/r^B  R.  181.  Doe 
V.  Nutt,  6  Boe.  dh  PuU.  R.  430.  Chapman  v.  Sharp,  2  Show. 
R.  184.) 

But  by  the  statutes  of  several  of  the  states,  the  common  law 
remedy  of  the  widow  for  her  dower  has  been  abolished,  and  instead 
she  may  bring  her  action  of  ejectment.  For  instance,  in  the  State 
of  New  York,  the  statute  provides  that  the  widow  entitled  to 
dower,  after  the  expiration  of  six  months  from  the  time  her  right 
accrued,  may  recover  her  dower,  of  any  lands,  tenements  or  here- 
ditaments, by  action  of  ejectment.  (2  R.  S.  paH  3,  chapter  6,  Ut.  1, 
§  1,  etib.  2.  2  Stat,  at  Large,  312.)  And  by  a  recent  statute,  the 
action  must  be  commenced  within  twenty  years  after  the  death  of 
the  husband,  except  that  the  disability  of  infancy,  insanity,  or 
imprisonment  of  the  wife,  is  no  part  of  the  twenty  years  limit. 
(i\r.  Y.  Code  Qi/o.  Pro.  §  1596.)  Under  the  provision  of  the 
Revised  Statutes,  it  was  held,  that  the  action  must  be  brought 
against  the  actual  occupant  of  the  land  of  which  the  widow  was 
dowable.  {Sherwood  v.  VoMlenbyrgh,  2  HilPs  R.  303.  EUicott 
V.  Moehier,  7  iV^.  T.  R.  201.  S.  C.  11  Ba/rl.  R.  574.  Draper  v. 
Draper,  11  HwrCe  R.  616,  617.)  But  the  Code  of  Civil  Procedure 
provides,  that  when  the  property  is  actually  occupied,  the  occupant 
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innet  be  made  a  defendant  in  the  action ;  when  not  so  oocnpied, 
the  action  mnst  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  interest  therein 
{fjode  Cvo.  Pro.  §  1597) ;  and  when  the  parties  claim  different  por- 
tions of  the  land  in  severalty,  they  may  all  be  made  defendants  in 
one  action.  {Code  Civ.  Pro.  §  1599.)  If  the  action  is  brought 
before  dower  has  been  admeasured,  provision  is  made  for  admea- 
surement in  the  same  action.  {Code  Oi/o.  Pro.  §§  1607  —  1613.) 
Of  course,  these  provisions  of  the  statute  do  not  purport  to  pre- 
scribe the  right  or  interest  of  the  widow  in  the  land  claimed,  {yide 
Totes  V.  Paddock,  10  Wend.  E.  529.) 

§  423.  In  England  a  widow  cannot  recover  her  dower  without  a 
previous  demand  for  it ;  and,  in  general,  a  previous  demand  is 
necessary  to  maintain  an  action  for  it  in  the  United  States.  In 
New  York  the  action  of  ejectment  may  be  brought  before  demand 
of  dower,  but  in  that  case  the  widow  does  not  recover  costs,  pro- 
vided the  action  is  brought  for  dower  in  real  property  aliened  by 
the  husband.    {Code  of  Procedure,  §  307.) 

When  a  demand  is  held  to  be  necessary,  it  may  be  made  by 
parol,  and  by  the  widow  in  person  or  by  her  attorney  or  agent 
The  demand  should  be  made  of  the  tenant  of  the  freehold  at  the 
time  it  is  made,  and  it  should  describe  with  reasonable  certainty 
the  land  in  which  the  dower  is  claimed.  (  Yide  Baker  v.  Baker,  1 
Maine  R.  67.  Ford  v.  Erskine,  45  ib.  484.  Laihrop  v.  Foster, 
51  ih.  367.  MerriU  v.  Shattuck,  55  ib.  370.  Leavitt  v.  Lamfkjprey, 
13  Pick.  R.  382.  Page  v.  Page,  6  Cusk.  R.  196.  Pinkham  v. 
Gea/r,  3  N.  H.  R.  163.  IJaynes  v.  Pcrwers,  22  N.  U.  R.  590. 
Watson  V.  Watson,  1  Eng.  L.  dk  Eq.  R.  371.)  The  demand  is  held 
to  be  sufficient  if  it  apprise  the  tenant  with  reafiOQAble  certainty 
with  respect  to  the  claim.  {Dams  v.  WaUcer,  42  iT.  II.  R.  482.) 
And  the  description  will  be  deemed  sufficient  if  it  give  notice  to 
the  tenant  to  what  land  the  demand  refers.  {Atwood  v.  Attoood, 
22  Pick.  R.  283.)  But  a  demand  for  dower  made  by  an  attorney 
in  fact,  in  virtue  of  a  power  authorizing  him,  for  the  constituent 
and  in  her  name  and  behalf,  to  demand  her  just  dower  to  be 
assigned  to  her  "  in  any  and  all  of  the  bef orementioned  premises,  or 
any  other,"  no  premises  whatever  being  mentioned  in  the  instru- 
ment, was  held  by  the  supreme  judicial  court  of  Massachusetts  to 
be  insufficient,  although  such  authority  is  subsequently  ratified  by 
the  constituent  by  a  second  power  of  attorney,  in  which  she  recites 
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the  former,  and  authorizes  the  eame  attorney  to  commnte  for  and 
settle  all  her  claims  of  dower  in  the  premises,  no  premises  being 
otherwise  mentioned  in  such  power  of  attorney  than  by  reference 
to  the  former  power.  {Slocm  v.  Whitmcm^  5  Oush.  li.  532.)  The 
same  court  held  in  another  case  that  the  demand  of  dower  need  not 
be  made  in  writing.  {Page  v.  Page,  6  CusL  JR.  196.)  But  if 
more  than  one  person  is  seised  of  the  freehold  a  personal  demand  is 
required  to  be  served  upon  each  of  them.  {Burhank  v.  Da/i/,  12 
JUet.  li.  557.  Vide  Hwat  v.  Hotchhisa,  64  Maine  R.  241.)  The 
subject  of  demand  of  dower,  before  pi-oceedinfijs,  for  admeasure- 
ment, is  generally  regulated  by  statute,  and  sometimes  a  specified 
time  must  intervene  between  the  demand  and  the  commencement 
of  the  action  for  the  admeasurement.  (  Vide  PaviPs  Exr.  v.  Pa/ul^ 
36  Penn.  R.  270.  Straeder  v.  Straeder,  60  lU.  R.  256.  EUis  v. 
EUis,  4  R.  L  R.  370.  Hasadm/m  v.  AUm,  42  Ind.  R.  257.) 
When  the  demand  is  required  to  be  in  writing,  it  may  be  made  by 
an  attorney.  {Stevens  v.  Reed^  37  iT.  B,  R.  49.)  If  the  demand 
is  alleged  in  the  writ  and  not  denied  in  the  pleadings,  no  proof  of 
it  is  required.  {Ayer  v.  Spring^  10  Moab.  R.  80.)  And  when  the 
statute  of  limitations  applies  to  cases  of  dower,  it  is  generally  held 
to  begin  to  run  from  the  time  the  widow's  right  accrues  to  the  writ 
after  a  demand,  instead  of  the  consummation  of  her  right  upon 
the  death  of  her  husband.  {Robin  v.  FlamderSj  33  N.  H.  R.  524.) 
Although  in  some  cases,  as  in  New  York,  where  no  demand  of 
dower  is  necessary  before  the  action  is  commenced,  the  statute  pro- 
vides that  proceedings  for  the  recovery  of  the  right  must  be  taken 
within  a  specified  time  after  the  death  of  the  husband.  And  as  a 
general  rule,  dower  takes  effect  from  the  death  of  the  husband. 
{Famsworth  v.  Cde^  42  Wis.  R.  403.  Kneider  v.  Kneider^  1 
MUei  R.  220.)  But  usually  it  is  held  that  the  statute  of  limita- 
tions does  not  begin  to  run  against  an  action  to  recover  dower  until 
there  is  an  adverse  possession  by  the  heirs  or  grantees  of  the  hus- 
band. {Fdch  V.  Fifich^  52  I(ma  R.  563.  SuOyy  v.  Nebergell^  30 
ih.  339.  Rice  v.  NeUcm,  2,1  ib.  148.  Stc^rry  v.  Starry,  21  ib.  254. 
Phages  V.  WaUers,  6  ib.  106.  Caar  v.  KeOer,  77  Penn.  R.  487.) 
In  one  case,  however,  it  was  held  that  a  delay  of  thirty  years  after 
the  death  of  the  husband  to  bring  the  action  for  dower,  was  a  bar. 
{MarsJioU  v.  Smith,  34  L,  J.  Gh.  189.)  But  this  depends  entirely 
upon  the  provisions  of  the  statute  of  limitations,  and  usually 
applies  only  to  the  action  for  the  recov^  ^  dower,  azid  not  to  the 
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proceedings  for  the  assignment  thereof,  when  the  right  is  conceded 
or  established.    (  Vide  Jones  v.  Powell^  6  Johns.  Ch.  R,  194.) 

§  424.  But  the  common  law  remedy  for  the  recovery  of  dower 
by  action,  has  been  generally  snperseded  by  a  convenient  and  sum- 
mary mode  of  assignment  of  dower,  by  commissioners  appointed 
by  courts  of  pix)bate  and  other  competent  tribunals,  under  special 
statutory  enactments.  Thus,  in  the  State  of  New  York,  it  is  pro- 
vided by  statute,  that  any  widow  whose  dower  has  not  been 
assigned  within  forty  days  after  the  decease  of  her  husband,  may 
apply,  by  petition,  for  the  admeasurement  of  her  dower,  to  the 
supreme  court,  or  to  the  county  court  of  the  county  in  which  the 
lands  subject  to  dower  lie ;  or  to  the  surrogate  of  the  same  county, 
specifying  the  lands  to  which  she  claims  dower,  an4  the  practice 
and  manner  of  proceeding  are  fully  prescribed  by  statute.  (  Vide  ike 
statutes ;  also,  Jackson  v.  WcbUermeyer^  7  Cow.  R.  353.  Hyde  v. 
Hyde,  4  Wend.  R.  630.  OdU  v.  Edsdll,  8  ib.  460.  Ward  v.  EiUsy 
12  ih.  137.  White  v.  Story ^  2  HUPs  R.  543.  Board  v.  Board,  4 
Aih.  Pr.  R.  295.) 

Similar  provisions  are  made  by  statute  for  the  admeasurement  of 
dower,  in  most  or  all  of  the  states ;  in  some  by  the  court  of  probate, 
in  some  by  the  orphan's  court,  and  in  some  by  commissioners 
appointed  by  the  county  court,  and  the  practice  is  regulated  by 
statute  or  rule  of  court.  (  Vide  the  statutes  of  the  several  states  / 
also  miler  v.  MiUer,  12  Mass.  R.  454.  Sheaf  e  v.  O'J^eil,  9  il.  9. 
Raynham  v.  WHmerth,  13  Met.  R.  414.  Henry^s  case,  4  Cush. 
R.  257.  Way  v.  Way,  42  Conn.  R.  52.  Gardner  v.  Oardner,  10 
R.  I.  R.  211.  Tatham  v.  Rumey,  82  Penn.  R.  130.  3faiter  of 
CampbeUj  2  Dong.  141.  Nye  v.  Patterson,  35  Mich.  R.  415. 
Durha/m  v.  Mulkey,  59  IJl,  R.  91.  Wheder  v.  Da/wson,  63  ih.  54. 
Morse  v.  ThomeiU,  78  ih.  600.  Simpson  v.  Ham,  Ih.  203.  Rice 
V.  Nelson,  27  Iowa  R.  148.  Lenox  v.  Livingston^  47  Mo.  R.  256. 
Benoist  v.  Murrin,  Ih.  537.  HicJcman  v.  Irving,  3  DancHs  R. 
124  Stevens  v.  Stevens,  Ih.  371.  Ruitch  v.  Cunningham.,  4 
Bibb's  R.  462.  Shield  v.  Batts,  5  J.  J.  Marsh.  R.  13.  WiUiams 
V.  Morgan,  1  LiU.  R.  167.  Smith  v.  Maxwell,  Ih.  471.  Perkins 
V.  McDonald,  59  Term.  R.  343.  Hill  v.  Bowers,  4  Heisk.  R.  272. 
Moore  v.  Waller,  2  Rand.  R.  418.  Ca^mey  v.  ITAiS^Awr^^,  64  j5^. 
CI  R.  426.  Ea&pa/rte  Avery,  Ih.  113.  Loioery  v.  Lowery,  Ih.  110. 
MHUchamp  v.  Seahrook,  2  >&  (7.  -ff.  366.  Stewart  v.  Blease,  4  i5. 
87.    Keenam,  v.  Johnson,  48  G^a.  -B.  28.    Kendrick  v.  Ravens,  47 
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ib.  612.  Carter  v.  DcmSy  40  tb,  300.  AhoeU  v.  HoUimarb^  39  iJ. 
670.  Mttw  V.  MUton,  14  i^Za.  jK.  369.  Boyd  v.  Hv/nter,  4A 
Ala.  R.  705.  Campbell  v.  OvUaU^  43  tJ.  57.)  As  a  rule,  dower 
will  not  be  admeasured  under  these  summary  proceedings  when  the 
widow's  right  to  dower  is  disputed,  as  but  little  would  be  gained  in 
such  a  case.  The  widow's  remedy  when  her  right  is  disputed,  is  by 
a  suit.  {Matter  ofWatkins^  9  Johns.  R.  246.  Jackson  v.  RandeUj 
5  Vow.  R.  168,  169.  Sheaf e  v.  O'Neil,  9  Mass.  R.  9.  French  v. 
Crosby^  23  Maine  R.  276.  Stvoer  v.  Cawthom^  4  Bev.  <&  Batt. 
R.  501.  Uollomon  v.  HoUomon^  6  Smedes  cfe  Marsh.  R.  559.) 
The  most  that  is  accomplished  by  the  proceedings,  is  to  ascertain 
the  extent  of  the  widow's  right,  and  save  difficulty  and  contention 
between  the  parties  concerned.  The  admeasurement  is  binding 
and  conclusive  upon  all  parties  to  the  proceedings,  and  confirms  the 
widow's  right  of  dower  to  the  land  assigned  to  her.  {Oraham  v. 
Linden^  50  N.  T.  R.  547,  552.  Rutherford  v.  Chraham^  4  IIutCs 
R,  796.  Dwyer  v.  Dwyer,  13  Abb.  Pr.  R.  N.  8.  269.  TUson  v. 
Thomsany  10  Pick.  R.  359.  Williams  v.  Morgan^  1  Zitt.  R.  167.) 
§  425.  The  statutory  provisions  for  the  summary  admeasurement 
of  dower  do  not  in  general  vary  the  right  to  dower,  or  supersede 
the  old  remedy,  but  they  are  designed  to  institute  a  more  easy  and 
certain  mode  of  obtaining  the  widow's  dower.  This  method  of 
proceeding  for  the  assignment  of  dower  is  not  always  uniform  in 
respect  to  the  nature  of  the  proceeding  in  the  different  states. 
Usually  the  proceeding  is  called  a  petition,  but  in  some  states  it  is 
called  a  complaint,  although  it  is  in  fact  everywhere,  in  its  nature, 
summary.  Thus,  in  Vermont  the  proceeding  is  called  a  complaint ; 
and  in  the  State  of  New  York  the  widow  may  proceed  by  petition 
for  the  admeasurement  of  dower,  or  she  may  proceed  by  complaint, 
and  the  complaint  may  be  regarded  under  the  code  either  as  in 
place  of  the  petition  or  as  a  bill  in  equity,  and  not  as  an  act  of 
ejectment.  {Townsend  v.  Toionsend^  2  Sand.  R.  711.)  The  pro- 
ceeding is  founded  on  the  assumption  that  the  widow  is  entitled  to 
her  dower  out  of  the  estate  in  question,  and  that  it  is  only  to  be 
designated  and  set  off.  There  is  genarally  no  provision  for  trying 
the  title  to  dower  in  this  proceeding,  and  the  admeasurement  which 
is  made  does  not  affect  or  prejudice  the  right  to  dower,  or  the  legal 
or  equitable  bar  to  it.  Those  rights,  if  litigated,  remain  open  for 
investigation  in  the  ordinary  course  of  justice.  The  admeasurers 
are  not  to  do  execution  as  the  sheriff  does  when  the  dower  is 
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'fiBsigned  in  an  action,  on  a  writ  of  habere  f  curias  po99SS8ionem.  As 
'a  general  nde,  it  may  be  stated  that  the  aummarj  process  for  the 
'admeasurement  of  dower,  is  merely  cumulative,  and  does  not  affect 
the  jurisdiction  of  the  common  law  courts  upon  the  subject.  Indeed, 
in  many  cases  the  statute  62q>re8sly  provides  that  the  common  law 
courts  shall  have  concurrent  jurisdiction  with  the  probate  courts  in 
the  matter  of  the  admeasurement  of  dower,  and  in  some  of  the  states 
the  probate  court  has  no  jurisdiction  over  the  subject.  {Vide  the 
etatutea  of  the  several  states.  Also  Gardner  v.  Gurdnery  10  -ff.  I. 
a,  211.  Brawn  v.  Adorns^  2  Wheat.  R.  188.  Eoans  v.  Eoane^  9 
Pmn.  R.  190.  Bratton  v.  MitoheU,  7  WatPs  R.  113.  RUteinr 
house  V.  Lffdermg^  6  Wa4;Ps  cfe  Serg.  R.  190.  StevyaH  v.  Bleetse,  4 
S.  C.  R.  87.  Johnson  v.  ^eUj  4  Ala.  R.  166.)  The  admeasure- 
ment is  ordinarily  made  upon  the  application  of  the  widow,  although 
it  is  sometimes  made  upon  the  application  of  the  heirs  or  other  par- 
ties interested.  * 

§  426.  As  has  been  before  intimated,  where  dower  is  summarily 
admeasured,  the  proceedings  are  not  usually  the  foundation  of  a 
judgment,  upon  which  a  writ  of  possession  issues ;  but  the  widow 
still  has  to  institute  a  suit  to  obtain  possession  of  the  land  set  off 
'to  her,  unless  it  is  amicably  conceded  to  her.  But  when  the  widow 
resorts  to  the  common  law  courts  to  recover  her  dower,  on  recovery, 
^the  sheriff  makes  the  assignment,  and  under  the  writ  of  seisin 
delivers  to  the  demiJindant  possession  of  het  dower  by  metes  and 
'bounds,  if  the  subjects  be  properly  divisible  and  the  lands  be  held 
in  severalty.  {Co.  LiM.  34.  4  KenPs  Com.  63.)  If  the  sheriff 
tmakes  an  improper  assignment  of  dower,  it  will  be  set  aside  by  the 
*court,  and  in  some  cases  he  will  be  punished.  Thus,  when  the 
.sheriff  returned  that  he  had  assigned  to  the  widow  for  her  dower  of 
a  house,  the  third  part  of  each  chamber,  and  had  chalked  it  out  for 
>her,  the  court  held  this  an  idle  and  malicious  assignment,  and  the 
sherifi  was  committed  for  it,  as  he  ought  to  have  assigned  to  her 
certain  chambers  Or  rooms.  {Howard  v.  Can)endishy  Palm.  R.  S64. 
1  Oreenl.  Cruise^  171.  Vide  also  LongmWs  oase^  1  Keb.  R.  743.) 
And  in  &u»  ease,  where  the  heir  sought  relief  against  an  assign- 
ment of  dow^r  by  the  sheriff,  on  the  ground  that  a  third  part  of 
the  land  was  Assigned  without  taking  notice  of  a  coal  work  that 

*  For  ft  fall  And  ^dftbonto  diieftiBioo  of  fhe  dSfferent  tnaMcn  hiatod  fti  In  thii  MCttoo,  Os 
■tndent  !■  referrtd  to  1  SUHard  on  RmA  Prt^miif^  100-168,  irhere  tli«  ftiiUiorities  are  ^alM  ai^co 
VprUUdj  died. 
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was  on  the  estate,  offering  the  widow  one  entire  third,  both  of  th^ 
land  and  coal  work,  by  way  of  rent-charge  on  the  whole,  the  court 
ordered  that  i  she  accept  the  offer,  or  that  otherwise  a  new  assign- 
ment of  dpwer  should  be  made.  {Hdbh/  v.  Motiby^  1  Vernon^ a 
B.  218,) 

If  the  widow  be  entitled  to  dower  out  of  manors  and  lands,,  the 
sheriff  must  assign  to  her  one-third  part  of  each,  by  metes  and 
bounds.  {Litt.%  36.)  The  reason  is,  that  it  is  more  eligible  and 
•conveniOTt  fpr  the  widow  and  tenant  of  the  lands  ^to  enjoy  their 
shares  in  severalty  than  in  common.  But  .if  the  writ  directed  to 
the.  sheriff  command. him  to  deliver  possession  of  a  third  part  of  ajl 
lands  and  .tenemen^ts,  aud  there  were  lands  in  j^eadow,  pasture 
and  eofn,/he  would  act  ip  obedience  to  the  writ  by  assigning  dower 
in  toto. oat  of  those  descriptions  pf  Ijands,  and  his  return  to  the 
court  of  having  done  ^o  would  be  approved.    {Moare^  19  pL  66.) 

The  sheriff  is  a  mere  ministerial  officer^  and  can  oply  assign  dow^r 
according  to  the, rule  of  the  common  law  and  the  tenor,  of  the^wjcit 
addressed  to.. him  by  the  court.  If,  therefore,  the  subject  out  pf 
which  dower  is  to  be  assigned  ,be  divisible  ,into  shares,  and  he.  does 
not  retom  that  he  has  delivered  seisin  of  a  third  part  of  it  by  metes 
and  bounds,  the  as^ignm^nt  cannot  be  supported.  But  it  is  not 
necessary .  fpr  him.  to  state  in  his  return  to  the  court  the  particnl^ 
fields  which  he  has  allotted  for  the  widow's  third ;  it  yrill  be  suffi- 
cient if  he  mention  with  certainty  and  precision  of  .what  such  third 
consists.  .  (Sowiard  v.  Cavendish,  Paha.  B.  264.  Vide  aUo  Den 
V.  :Abimgd^,  JP.oug.  ^.456.  Fenny  v.  Durrantj  1  Bam,  (b 
Aid.  B.  40,) 

§>  4S|7.  But  it  is,  itiecesaary.  to  refer  to  the  principles  imd  rules  .with 
respect  to  the  a4ineaaiirement  of  dower  aa  settled  by  the  authorities 
in  the < United.  States.  Generally  speaking  they  are  the  same  as 
those  Tifhiqh  have  prevailed  in  England;  but  iu : spme  instances 
they  Mve  been  considerably  ijaodified.  Though  dqwer  must,  in 
general,  be  assigned  by  met^s  and  bounds,  yet  there  are  exceptions 
to  this  rule ;  fpr  e:^ample,  where  the  subject-matter  is  of  such  a 
nature  that  no  division  can  be  viade  which  will  give  the  parties  the 
enjoyment  of  thcar.respectivie.  shares, ip  sever?dty,  in  which  case  \i 
may  be  so  asaiginjed  as  to  give  the  widow  o^e-third  of  the  piiofits^ 
.  or  the^  parties  may  have  ^n  alternate,  occupation  of  the  eulire  prop- 
.^rty.  In  the  c^se  of  incorporeal  hereditamei^ts,  the  dower, jmust 
be  .assigned  in  a  special  manner,  having  respect  to  the  i  nature  of 
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the  subject  and  the  mode  of  enjoyment.  This  is  quite  reasonable, 
and  there  is  nothing  new  in  the  rule.  It  is  as  old  as  Littleton  and 
Coke,  but  it  has  been  frequently  referred  to  and  explained  in  this 
country.  Where  part  of  a  dwelling-house  is  assigned  to  the  widow 
for  her  dower,  it  must  often  be  necessary  to  allow  her  the  ufie  of 
some  of  the  halls  and  passages  in  common  with  the  heir  or  tenant, 
as  the  only  mode  in  which  she  can  have  the  beneficial  enjoyment 
of  her  part  of  the  property.  Sometimes  the  claim  of  dower  is  in 
a  mill,  a  division  of  which  is  impracticable.  Then,  the  widow 
must  be  endowed  in  a  special  manner,  as  oy  having  every  third 
toll-dish,  or  the  entire  mill  eveiy  third  year  or  month,  or  by  taking 
a  share  of  the  profits  in  some  other  form.  And  in  mines  which 
have  been  opened  in  the  lifetime  of  the  husband,  if  dower  cannot 
be  assigned  by  metes  and  bounds,  the  parties  may  have  an  alter- 
nate occupancy  of  the  whole,  or  the  widow  may  take  a  third  of  the 
rents  and  profits.  {Coates  v.  CheeveVy  1  Cow,  JR.  460.  And  vide 
Stougkton  v.  Leigh^  1  Taunt.  li,  402.)  There  are  cases  where  the 
thing  is  of  such  a  quality  that  no  division  can  be  made  which  will 
give  the  parties  the  enjoyment  of  their  respective  shares  in 
severalty. 

Where  the  premises  in  which  dower  was  claimed  consisted  of  a 
village  lot  with  a  dwelling-house  thereon,  and  the  commissioners, 
among  other  things,  assigned  to  the  widow  particular  rooms  in  the 
house  with  the  right  of  using  the  stairways,  halls  and  other  pas- 
sages, so  as  to  afford  ingress  and  egress  for  the  enjoyment  of  the 
rooms,  the  court  held  that  it  wsus  not  an  assignment  to  which  the 
tenant  could  legally  object;  although  it  is  a  question,  perhaps, 
whether  the  widow  might  not  properly  object  to  having  "  a  cham- 
ber within  the  house  of  another  man,"  but  there  is  nothing  found 
in  the  book  to  relieve  the  man  from  the  "  trouble  and  vexation  " 
which  may  follow.  (  White  v.  Story ^  2  HUPs  R.  643.)  This  does 
not  conflict  with  the  authority  of  Howard  v.  CavendiaJh^  Palmer's 
Ji,  246,  where  the  sheriff  assigned  to  the  widow  a  third  pwrt  of 
each  chamber,  and  chalked  out  her  part,  and  the  court  held  it  an 
idle  and  malicious  assignment  and  committed  the  sheriff  to  prison. 
On  the  contrary,  the  New  York  supreme  court  recognized  the  case 
as  authority,  but  remarked  that  it  decided  nothing  against  the 
principle  of  assigning  to  the  widow  the  whole  of  particular  rooms 
in  the  house.  (  White  v.  Story^  e^wpra^  549.)  The  premises  being 
A  single  lot  and  building,  the  widow  consenting,  particular  rooms, 
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with  the  use  of  the  halls  and  passagee  so  as  to  give  ingress  and 
egress,  may  be  set  apart  as  dower,  {Parka  v.  Hardeyy  4  Brad. 
li.  15.  Vide  Stewart  v.  Smith,  4  Abb.  App.  Decisions^  316.) 
According  to  the  practice  in  some  of  the  states,  when  the  dower  is 
assignable  from  several  distinct  parcels  of  land,  the  whole  may  be 
assigned  in  a  body ;  while  in  other  states,  the  parties  may  insist 
that  the  dower  shall  be  assigned  from  each  separate  tract.  Bnt,  as 
a  general  role,  when  the  dower  is  assignable  from  lands  held  by  the 
heirs  of  the  husband,  it  may  be  assigned  in  one  parcel ;  while  as 
against  devisees  or  purchasers  from  the  husband,  it  must  be 
assigned,  if  practicable,  in  separate  parcels,  and  if  impracticable, 
then  it  may  be  assigned  out  of  the  rents  and  profits,  or  the  parties 
may  occupy  the  whole  alternately.  (  Vide  the  statutes  of  the  several, 
staffs ;  also,  Fosdick  v.  Gooding,  1  Maine  R.  30.  Leonard  v. 
Leonard,  4  Ma^.  H.  633.  Miller  v.  Miller,  12  ib.  455.  Conner 
V.  Shepherd,  15  iJ.  164.  Jones  v.  Jones,  1  Pick.  JR.  314.  Cojin 
V.  Coffin,  4  Dane's  Abr.  674.  Smith  v.  Smith,  6  Lans.  R.  313. 
Sip  V.  Lanback,  2  HarrisorCs  R.  442.  Coulter  v,  HoUamd,  2 
Earring.  R.  330.  Pierce  v.  WiUiams,  2  Penn.  R.  709.  ffill- 
gartner  v.  Oibhart,  25  Ohio  St.  R.  557.  Cook  v.  Fish,  1  Walk.  R. 
423.  Rowand  v.  Carroll,  81  LU.  R.  224.  Scammon  v.  CampbeU, 
75  iJ.  223.  Steel  v.  La  Frambois,  68  ib.  456.  CFerraU  v.  Simplot, 
4  Iowa  R.  381.  Montgomery  v.  Horn,  46  ib.  285.  Stevens  v.  Ste- 
vens, 3  Dana!s  R.  377.  Hygen  v.  Stoker,  3  B.  Mon,  R.  117.  ReddeU 
V.  Owinndl,  12  i>.  682.  Alderson  v.  Henderson,  5  TT.  Fa.  A  182. 
J/a«^  <jf  <7Aflw<5,  1  Bland's  R.  206.  &c?«  v.  4S(?o^,  1  ^ay'*  R. 
504.  Spain  v.  Adams,  3  T^^nn.  6%.  ^.  319.  Milton  v.  Milton, 
14  jP2a.  J?.  369.)  Sometimes,  when  it  is  impracticable  to  set  off 
the  widow's  dower,  she  may  be  awarded  a  sum  of  money  in  lieu  of 
her  dower.  (  Vide  Walker  v.  Walker,  2  lU.  App.  R.  418.  Rich  v. 
Rich,  7  BusKs  R.  53.  Liederkram  Society  v.  Rich,  8  iJ.  597. 
Laidley  v.  Kline,  8  TF".  Fa.  ^.  218.  CZarA:  v.  Tompkins,  1  /S  CI  ^. 
119.  MeUichamp  v.  Seahrook,  2  eJ.  366.  Stewa/rt  v.  Blease,  5  i>. 
433.  Hayward  v.  CvMert,  3  BreoarWs  R.  482.  Lesesue  v. 
Russell,  1  jyoy'^  jff.  459.  Fbo^i  v.  Morgan,  56  JlZa.  Zf.  397. 
Adams  v.  Barrow,  13  i&.  205.  Beam^  v.  Smith,  11  ^J.  20.  ^ar- 
n^  V.  Furofiar,  9  iJ.  901.)  And  in  some  cases,  where  the  husband 
has  conveyed  away  parcels  of  his  land  during  coverture,  but  dies 
seised  of  sufiScient  other  lands,  the  widow's  dower  will  be  given 
out  of  the  lands  unsold ;  and  when  practicable,  there  is  no  good 
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reason  why  this  pi^tice  should  Hot  be  adopted.  (  Vide  Laneson  v. 
Morion^  6  Dwtv(£9  B.  471.  Morpah  v.  Goun:,  3  Bnsffs  R.  58. 
Wood  V.  Morgan^  66  Ala.  H.  39t,)'  Wlien  all  the  parties 
interested  consent,  the  widow  may  have'  set  apart  to  her  the  value 
of  her  dower  estate  in  fee,  although,  as  a  rule,  the  courts  have  not 
the  power  to  assign  the  widow  her  dower  in  fee  simple,  against  the 
will  of  the  parties.  (  Vide  SvmpsOTV  v.  Alexander ^  6  Ccldm.  S. 
619.  PHcUit  V.  Krrhmaiiy  2  Tenn.  Ch.  R.  890.)  Of  cotme, 
when  the  parties  interested  agree,  the  widow  may  have  a  sum  of 
rtioney  in  lieu  of  her  dower,  and  if  an  agteciment  to  that  effect  be 
entered  into;  th(?  money  must  be  paid,  or  ttie  widow  may  recover 
h^r  dowei*.  {Swrgeant  v.  Hoherts^  Si  Maine  JS,  135.  VideVoar- 
hi^^  V.  Vo&rhie8^  88  III.  H.  583.)  In  many  of  the  states,  as 
Maine,  New  Hampshire,  Vermont  and  Rhode  Island,  it  is  expressly 
provided  by  statute  that  the  widow  shall  have  one-third  of  the 
i^nts,  issues  and  profits  of  the  lands  of  which  she  is  endowed,  if 
rio  division  is  pi*^cficable,  alid  in  others,  as  Illinois  and  Missouri,  it 
is  provided  that  the  widow  shall  have  the  yearly  value  of  her 
dower  estate  in  lieu  of  dower,  to  be  assessed  by  a  jury.  So  also  in 
others,  aJB  Kentiicky,  in  such  a  case  the  widow  may  elect  to  have 
the  property  every  third  year,  or  on«-third  of  the  rents,  isGraes  and 
profits  every  year.  (  Vide  the  statutes  of  the  states.  Also  Strict- 
ler  V.  Tracy ^  66  Mo.  R.  465.)  And  in  assigning  dower  in  a  spe- 
cial manner,  of  a  portion  of  the  rents  and  profits,  it  seems  that 
deductions  should  be  made  from  the  gross  rents  of  the  estate  for 
reasonable  repairs  and  taxes,  but  nothing  for  wtiter  rents  ot  insur- 
ance. {EiUgartnier  v.  Gibhart^  25  Ohio  St.  R.  567.)  'When  it 
becomes  necessary  to  dispose  of  the  husband's  real  estate  to  pay  iis 
debts,  provision  is  often  made  by  statute  foi*  a  sale  of  the  laiid,  and 
an  allowance  out  of  the  gross  proceeds  to  the  widow  in  lieu  of  her 
dowei*,  or  an  investment  of  an  equitable  proportion  of  such  proeeede, 
the  annual  use  of  whidi  to  be  paid  to  the  widow  during  her  life.) 
(  Vide  N.  T.  Code  Civ.  Pro.  §§  2Y4f9-2795.  Also  the  stcritOes  of 
other  states.  Vide^  also^  Higbie  v.  WesUaJ^j  14  N.  T.  R.  281. 
Cook  V.  Cooh^  20  N.  J.  Ej*  -^*  8*^5-  Svmers  v.  DovmeUy  7  JBeisk. 
B.  565.     Txcrrentme  v.  Perhins^  46  Ala.  R.  631.) 

§  428.  It  is  well  settled  that  the  right  to  have  the  assignment  of 
dower  by  metcEf  and  bounds  may  be  waived  by  the  widow,  and  in 
such  cases  an  assignment  to  hold  her  dower  in  common  and  not 
in  severalty  will  be  binding  upoA  her.    If  the  widow  be  dowable  of 
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several  manors,  lands,  tenements  and  oammons^.  she  may  accept  ajb 
assignment  for  life  of  anj  one  or  more  of  them  in  lien  of  her  dowei> 
in  alt  the  rest ;  and  snch  assignment  confirmed  bj  entry  will  bind 
her,  although  it  may  be  less  than  the  valne  of  her  third  part  o£ 
each.  {licnoe  v.  Power ^  b  Bos.  <&  PuU.  R.  1,  33;  Cootea.Y.  Lame 
hert^  9  Viru  Ahr.  256.) 

When  the  widow  accepts  rent  ont  of  the  lands  in  which,  she  ia 
entitled  to  dower,  in  lieu  of  her  dower,  it  will  be  regacded  as  an 
assignment,  to  the  extent  at  least  of  excluding  her  right  to  endow- 
ment while  the  rent  coHtinnes.  {BicMey  v^  Bibkhyj  Anderson?^ 
R.  287.  And  vide  Hmger-  v.  .PVy,  Cro.  EUz,  310i).  There  a». 
old  cases,  however,  holdings  that  when  the  heir,  makea  an  estate  to. 
the  wife  for  lif<d  of  the  land  of  which  she  was  dowable,  it  did  not 
bar  her  dower,  notwithstanding  she  received  it  in  fall  satisfactioOf 
of  her  dower,  on  the  supposition  that  the  estate  which  she  accepted^ 
was  not  equal  to  that  which  she  would  get  by  an  assignment  of  hei 
dower.  (YemorCe  ease^  4  Cokeys  R,  1.  TWvwy  v^  8imrge$^ 
Dyer* 8  R.  91.)  But  the  better  opinion  now  is^  that  where  an 
agreement  is  fairly  made  between  the  widow  and  the  heiis  or  privies. 
iQ  the  estate,  by  which  the  widow  is  to  have  a  proportionate  share 
of  the  rents  or  profits  of  such  estate  as  her  dowes,  the  agreeo9dn;fe 
will  be  regarded  as  an  assignment  of  the  dower,  and  bizi^  the  pa|^ 
ties.     (  Vide  Zenfers  v.  Henks^  33  lU.  R.  406.) 

§  429.  Except  the  parties  interested  agree  to  the  contrary^  dowei; 
must  be  assigned  for  the  widow's  life«  whether  it  be  of  commons 
right  or  of  a  compensation  in  lieu  of  dower.  The  assignment  must, 
also  be  absolute,  and  not  subject  to  be  defeated  by  any  condition, 
nor  lessened  by  any  exceptiou  or  reservation,  and,  if  possible,  the 
hmd  set  off  must  be  unburdened  by  any  incumbrance  or  charge  sA 
the  time  of  the  assignment.  {Harriaon  v.  Peek,  66  Boiri.  R.  251. 
But  vide  Bv/rkee  v.  FeUofhy  44  Wis^  R.  467.)  When  the  assignment 
is  made  with  a  condition  or  exception ;  as  an  assignment  of  the  lauc^ 
with  the  exception  of  the  trees  growing  upon  it,  the  assignment 
will  be  good  at  kw,  but  the  exception  would  be  void.  {Bvlr 
lock  V.  Finchy  1  RoU.  Atr.  682.  But  vide  Bi/rminghamk  v.  Kir^ 
wan,  2  Sch.  db  Zef.  R,  444.)  When  the  assignment  is  made  by  the 
sheriff  and  he  assigns  to  the  widow  a  l^ger  portion  of  the  land  thftn 
she  is  entitled  to,  the  mistake  may  be  corrected  upon  eoire  /aoim 
for  an  assignment  de  novo  by  the  heir  or  tenant.  {Howard  y.  Oav' 
endish,  Palmer^s  R.  266.)    And  if  the  assignment  be  of  lands  nol 
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comprised  in  the  judgment,  they  may  be  recovered  back  bj  an 
ejectment.    {Brock  v.  Lmddey^  2  Ld.  Raym.  R,  1293-1295.)     Or, 
if  the  widow  should  be  lawfully  evicted  of  her  dower  whidi  has 
been  assigned  to  her,  her  dower  will  be  assigned  anew,  when  she 
will  receive  the  full  portion  in  all  the  land  of  which  she  is  dowable. 
{ScoU  V.  Hancocky  13  Mass.  R.  162,  168.    St.  Clair  v.  WiaiamSj  7 
Ohio  R.  447.     Singleton  v.  Singldony  5  Dwna^s  R.  87.    Willei  v. 
BeaUy,  12  B.  Mon.  R.  172.    IloUomen  v.  SoUom^ny  5  Smedes 
d&  Marsh.    R.  569.      Pierson  v.    Williams^  23    Miss.  R.  64. 
Bustard^s  case,  4  Coke?s  R.  122.)    Equity  has  sometimes  given 
relief  against  a  partial  or  improper  return  by  the  sherifL    {Hoby  v. 
Eohy,  1  Vem.  R.  218.     Sneyd  v.  Sneydj  1  Aik,  R.  442.    But  vide 
Stratford  v.  Tvjynamfhy  cited  in  1  BrighSs  Hus.  &  Wifcy  381.)     An 
erroneous  decree  for  the  admeasurement  of  dower,  in  any  ess^itial 
particular  will  be  corrected  on  appeal.    (  Vide  Oardner  v.  Ga/rdneTy 
10  R.  I.  R.  211.    Machnet  v.  Maeknety  24  JV.  J.  Eq.  R.  449.    Nye 
V.  Pattersofiy  86  Mich.  R.  416.    Reeves  v.  ReeveSy  54  lU  R.  333. 
Meyer  v.  Pfeifery  50  ib.  486.    Sinnett  v.  OoZfo,  4  W.  Va.  R.  600.) 
Although  in  some  cases  of  error  in  the  admeasurement,  the  objec- 
tion can  only  be  taken  by  exception  to  the  return  of  the  ofScers 
making  the  same.    {MiUichamp  v.  Sedbrooiy  2  S.  G.  R.  366.)    And 
unless  it  appears  that  the  commissioners  making  the  admeasurement 
have  abused  the  discretion  which  they  have  in  the  premises ;  or 
fraud  or  error  of  law  be  shown  in  their  proceeding,  their  action  will 
not  be  interfered  with.     {Lennox  v.  Livyngstouy  47  Mo.  R.  256. 
Stewart  v.  BleasCy  6  S.  O.  R.  433.    And  vide  Coates  v.  Cheever,  1 
Cow.  R.  460.    Matter  of  Shaw,  II.  176.    Hawkins  v.  HaOy  2 
Bay^s  R.  449.)    If  no  appeal  or  exception  is  taken,  the  admeasure- 
ment is  final  and  conclusive,  so  far  as  the  assignment  of  the  dower 
is  concerned.    {Jackson  v.  Nixony  17  Johns.  R.  123.)    Although, 
as  has  been  before  intimated,  the  admeasurement  upon  summaiy 
proceedings,  is  not  conclusive,  or  even  evidence  in  some  states,  of 
the  widow's  right  to  dower.    {Jackson  v.  Randelly  5  Cow.  -B.  168. 
Jackson  v.  De  Witty  6  ib.  316.    Jackson  v.   PhttrehiUy  7  ib.  287. 
Parks  V.  Eardyy  4  Bradf.  R.  16.) 

§  430.  It  has  been  before  shown,  that  when  the  widow  and  heiis 
are  of  lawful  age,  they  may  agree  upon  an  assignment  of  the  dower 
to  the  widow,  and  when  such  assignment  is  made  between  the  par- 
ties interested,  it  binds  the  heirs  and  all  privies  in  estate.  And  inas* 
much  as  dower  is  not  created,  but  only  ascertained  by  an  assignment^ 
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it  may  be  aeeigned  by  parol.  In  Buch  case,  if  it  appear  that  the 
aBeignment  exceeds  the  widow's  proportionate  part  of  the  estate,  a 
court  of  law  will  not  relieve  the  party  aggrieved.  {Staughton  v. 
Zeigh,  1  Taunt  B.  404,  412.  Lm^fers  v.  Hmke^  73  lU.  R.  406.) 
And  sometimes  an  assignment  of  dower  between  the  parties  them- 
selves, will  be  implied  by  the  acts  of  the  parties,  although  no  express 
assignment  may  appear  to  have  been  made.  {McLa'ughlin  v. 
McLaughlin,  20  N. «/.  JEq.  JR.  190.  And  vide  Kyle  v.  Kyle,  5  N.  T. 
S.  C.  jR.by  T.i&  v.  648,  649.  S.  C.  3  Hu^'a  R.  458,  459.  8.  C. 
67  N.  Y.  R,  400.)  But  if  the  parties,  or  any  of  them  were  under 
legal  age  at  the  time  of  such  amicable  assignment  of  dower,  the  law 
will  protect  such  infant  parties  against  the  conveyances  of  an  exces- 
sive assignment,  and  entertain  proceedings  for  the  admeasurement 
of  the  dower.  {Eagles  v.  Eagles,  2  Hayw.  R.  181.  McCarmich 
V.  Taylar,  2  Ca/tter's  R.  336.) 

§  431.  When  the  heir,  on  the  acceptance  of  the  widow,  assigns 
one  tract  in  lieu  of  a  third  part  of  each  of  several  tracts  of  the 
deceased  husband's  land,  this  is  called  an  assignment  against  com- 
mon right ;  and  it  is  a  principle  in  such  cases  that  the  widow  takes 
subject  to  all  incumbrances  by  the  husband.  If  the  estate  turns 
out  to  be  more  valuable  than  a  third,  she  may  still  hold  it ;  and  on 
the  contrary,  if  it  proves  less  valuable,  she  must  bear  the  loss. 
The  important  point  in  every  case  of  that  kind  is,  that  the  widow 
has  accepted  what  could  not  have  been  lawfully  assigned  to  her 
against  her  will.  It  is  a  voluntary  release  of  a  legal  right  for 
something  supposed  to  be  equivalent  or  more.  The  release  must 
stand,  though  the  consideration  fail.  This  is  upon  the  principle 
that  it  would  be  highly  injurious  to  the  public  if  an  innocent  pur- 
chaser should  not  be  protected  in  such  a  case.  He  is  not  bound  to 
look  beyond  the  deed  of  release.  (Jones  v.  Brefwer,  1  Pick.  R. 
317,  318.  '  Vide  also  French  v.  PraU,  27  Maine  R.  381.  SargeaM 
V.  Roberts.  34  iJ.  135.)  And  where  by  agreement  of  the  parties, 
rent  is  assigned  as  dower  out  of  the  lands  of  which  the  widow  is 
endowed,  and  accepted  by  her,  it  is  a  binding  assignment.  But 
inasmuch  as  an  assignment  of  rent  is  against  common  right,  it  is 
the  consent  and  acceptance  of  the  widow  which  gives  validity  to 
the  assignment.  {EUioott  v.  Mosier,  11  Ba^h.  R.  674,  679.  S.  0. 
7  N.  Y.  R.  201.) 

§  432.  By  the  provisions  of  an  old  English  statute,  the  widow 
was  entitled  to  recover  damages  with  her  dower,  from  the  death  of 
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her  hofiband  when  he  died  seifled,  and  as  against  an  alienee  of  her 
hnsband,  from  the  time  her  dower  was  demanded.  This  statute  has 
been  expressly  or  impliedly  adopted  in  most  of  tiie  United  States. 
Bj  the  present  statate  of  New  Yoit,  when  the  widow  recovers  in 
her  action  for  dower  in  property  of  which  her  husband  died  seised^ 
she  may  also  recover^  in  the  same  action^  damages  for  withholding 
her  dower,  to  the  amount  of  one-third  of  the  annual  value  of  the 
mesn^  profits  of  the  property,  with  interest,  to  be  computed,  when 
the  action  is  against  the  heir,  from  her  husband's  death,  or,  when  it 
is  {^inst  any  other  person^  from  the  time  when  she  demanded  her 
dower  of  the  defendant ;  and  in  each  case^  to  the  time  of  the  trial, 
or  application  for  judgment ;  but  not  to  exceed  six  years  in  the 
whole,  and  not  to  include  anything  for  tiie  use*  of  permanent 
improvements  made- after  the  death  c^  the  husband.  If  the  aetion 
is  for  dower  in  lands  which  have  been  i^Iiened  by  the  husband,  no 
damages  can  be  recovered  for  the  use  of  permanent  improvements 
made  since  the  property  was  aliened.  If  the  action  is  for  dower  in 
real  property  f^ened  by  the  heir  of  the  husband,  damages  for  with- 
holding the  dower  may  be  recovered  in  a  separate  action,  from  the 
time  of  the  death  of  the  husband  to  the  time  of  alienation,  not 
exceeding  six  yeaiis  in  the  whole.  {Cods  of  Cw,  Pro.  §§  1600-1 602.) 
A  similar  policy  has  existed  in  the  state  from  a  very  early  day, 
though  differing  a  little  in  some  non-essential  particulars.  (  Vids 
Mnbler  v.  Ellis,  2  Johns.  R.  lid.  Bitehoodc  v.  Harrington^  6'tS. 
390.  Jackson  v.  ODonaghyy  7  tb.  247.  Bazen>  v.  Thuri^er,  4 
Johns.  Ch.  R.  604.  RtussU  v.  Austin,  1  Paiges  B.  192.  Jokt^ 
son  V.  Thomas,  2  ii.  877.  Kyle  v.  Kyle,  67  K  T.  R.  400.  Marble 
r.  Zevns,  86  ffow.  Pr.  R.  887.  &  C.  58  Barb.  R.  482.)  And 
the  statutes  of  New  Jersey,  Delaware  and  Wisconsin,  upon  the 
subject  are  substantially  tiie  same  as  those  of  New  York.  ( Wood- 
n^  V.  Brovm,  4  Harrison^  R.  246.  Hopper  v.  Hopper,  1  N.  J. 
JR.  548.  McLanighUn  v.  McLwughUn,  20  N.  J.  Eq.  R.  190. 
Houston  V.  Jamison,  4  Harringtorls  R.  880.  Zayton  v.  BufUr, 
fb.  507.  Rawlins  v.  Battel,  1  Houst  R.  224.  And  vide  1  Hilr 
Uard^s  Real  Prop^,  146.) 

§  488.  In  the  States  of  Maine,  New  Hampshire^  Massachusetts^ 
Rhode  Island,  IHinois  and  Maryland,  the  widow  recovers  damages 
from  the  time  only  that  her  dower  was  demanded.  (  Yide  1  H^ 
Uard^s  Real  Prop.  144, 146.  Perry  v.  Ovodwin,  6  Hass.  R.  499. 
Ayer  v.  Spring,  10  ib.  80.    Steame  v.  Swift,   8  Pich.  -S.  63a 
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JOecmtt  r.  £amprey^  IZ  ib.  882.  Atkins  v.  Yeoma/M^  6  Met.  B. 
438.  Peyton  v.  JeffrieSy  50  /H.  J?.  143.  Strmon  v.  /Stewwm,  /ft* 
266.  FiifoA  V.  ReU,  Ih.  477.  .Re^tvw  v.  liimea^  64  iJ.  882. 
-Stei^er  r.  JSSfer,  6  6^  cfe  Johns.  R.  121.  TeOman  v.  ^ewm, 
8  i6.  333.  £iddijUlY.  Trvmblsy  1  ifrf.  i>i?CM.  148.  Ooodbum^. 
Steoens,  Ih.  420.  ffrot^^  v.  jTodtf,  45  ifrf.  /f.  252.  Price  v.  J7oJ^ 
47  ib.  359.)  In  Ohio  and  Alabama,  the  widow  reooverB  damages^ 
or  what  is  equivalent  thereto,  from  the  date  of  the  petition,  or  com- 
mencemi^nt  of  the  action.  {Bank  y.  Dv/nsethy  10  Ohio  R.  18. 
R&oers  v.  Smithy  11  Ala.  R.  20.  Stni^  v.  Smithy  13  ih.  829: 
Prancis  v.  OarrarSy  18  tft.  794.)  In  Miasoari,  damages  are  recovered 
to  the  time  of  the  trial.  (MeClanehan  v.  Porter y  10  Jfo.  JR.  746. 
Rankin  v.  (?%Aan^,  9  iJ.  289.  (yPlarhertt/  r.  iSw^ew^  49  i&j 
583.)  In  Virginia,  the  widow  has  an  account  of  profits,  as  against 
a  purchaser  from  the  husband,  only  f mm  the  date  of  the  subpcena. 
(Tod  V.  SayleTy  4  LeigK's  R.  498.)  And  in  South  Carolina,  dam- 
ages, or  their  equivalent,  are  recoverable  from  the  time  the  widow's- 
right  attached,  {dark  v.  Tompkinsy  1  8.  O.  R.  119.  Beywani 
V.  On^^rty  1  IfoCord^s  R,  386.  Wright  v.  JennvngSy  1  BaUey^s^ 
R.  277.  Ore(iry  v.  Cloudy  2  i».  843.  Richard  v.  Tb^w,  1  fiiod'*' 
J^.  R.  156.  Woodward  v.  Woodwardy  2  ^ie?A.  ^.  ^.  28*)  In 
{he  remaining  states,  as  a  rule,  similar  provisions  of  the  statutes* 
upon  the  subject  of  recovering  damages  with  dower  to  those  already 
considered,  may  be  found.  ( Vide  the  statutes  of  the  several  states^ 
AlsOy  Sharp  v.  PeUity  3  Teaiie^  R.  38.  Winder  v.  ZtWfo,  1  «. 
152.    Sea;t(m  v.  Jemisony  7  Watti  R.  5,  83.) 

§  484.  There  is  not  entire  uniformity  id  the  laws  of  the  sevenJ 
states  in  respect  to  the  principles  upon  which  dower  is  assigned. 
In  the  State  of  Kew  York,  the  admeasurement  is  made  by  a  referee 
or  commissioners  appointed  by  the  court,  who  must,  if  practicable, 
lay  off  as  the  dower  of  the  widow,  a  distinct  parcel,  constituting  one- 
third  part  of  the  real  property  of  which  dower  is  to  be  admeasured, 
by  metes  and  bounds,  taking  into  consideration  any  permanent 
Improvements  made  upon  the  property  after  the  husbamd's  death,  or 
after  the  alienation  thereof  by  him,  awarding  the  improvements,  if 
practicable,  within  the  part  not  assigned  to  the  widow ;  if  not  prac- 
ticable so  to  award  them,  a  deduction  must  be  made  from  the  part 
laid  oit  to  the  widow  as  may  be  equitable  and  just.  If  it  »  not 
practicable,  or  for  the  best  interests  of  all  the  parties  concerned, 
to  admeasure  and  lay  off  to  the  widow  a  distinct  parcel  of  the 
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property  as  her  dower,  the  court  may  direct  a  sam  of  money  equal 
to  one-third  of  the  rental  valae  of  sach  property  to  be  paid  to  the 
widow,  annually  or  otherwise,  during  her  natural  life,  for  her  dower 
in  the  property,  and  that  such  sums  be  and  remain  a  chaige  upon  the 
property  during  her  natural  life.  {Code  Cw.  Pro,  §§  1607-1614 
And  vide  Hwmphrey  v.  Phinney^  2  Johns,  E,  484.  Dorchester  v. 
Coventry,  11  ib.  510.  Shaw  v.  WhUe,  13  ib.  179.  Ddf  v.  Basset^ 
15  ih.  21.  Hale  v.  JameSy  6  Johns.  Ch.  H.  258.  Coates  v.  Cheever, 
1  Cow.  E.  460.  Hyde  v.  Hyde,  4  Wend.  E.  630.  Walker  v.  Schuy- 
ler, 10  ib.  480.  Zeonard  v.  Steele,  4  Barb.  E.  20,  23.  MarMs  v. 
Zewis,  26  iffow?.  Pr.  E.  337.     5.  (?.  53  Bari.  E.  432,  435.) 

In  the  States  of  Massachusetts,  Pennsylvania,  Ohio,  Kentucky, 
Virginia,  South  Carolina,  Alabama  and  Mississippi,  certainly,  and 
probably  in  all  or  nearly  all  the  remaining  states,  where  the  widow 
has  dower  in  lands  alienated  by  the  husband  during  coverture,  the 
right  of  dower  as  against  the  husband's  grantees  or  alienees  is  lim- 
ited to  the  value  of  the  premises  at  the  time  of  the  husband's  last 
seisin,  and  does  not  include  improvements  made  subsequently  to 
the  alienation  by  the  husband ;  although  in  some  cases,  if  the  lands 
have  greatly  increased  in  value  since  such  alienation,  not  from 
improvements  made  upon  them,  nor  from  discoveries  of  new  sources 
of  profits,  but  from  extrinsic  causes,  as  the  increase  of  commerce 
or  population,  the  widow  has  been  allowed  the  advantage  of  sudi 
increased  value.  (  Vide  Letibey  v.  Soott,  4  Dan^s  Abr.  676.  Gore 
V.  Brazier,  3  Mass.  E.  523,  544.  Zeonard  Y.,Zeonardy  4  ib.  533. 
Ayer  v.  Spring,  9  ih.  8.  Cailin  v.  Ware,  Ib.  218.  Miller  v. 
Miller,  12  ib.  455.  Webb  v.  Taumsend,  1  Pick.  E.  21.  White 
V.  Willis,  7  ib.  143.  Steams  v.  Swift,  8  ib.  533.  Parker  v- 
Parker,  17  ib.  236,  White  v.  Cutler,  Ib.  248.  PoioeU  v.  Monson 
cfe  Brim  Man.  Co.  347,  365-370.  Thompson  v.  Morrow,  5  Serg.  dk 
Eawles  E.  289.  Shirtz  v.  Shirta,  5  WaMff  E.  255.  Van  Doren 
V.  Van  Doren,  2  P&nn.  E.  697.  Borhmd  v.  Nichols,  12  ib.  38. 
Dunseth  v.  Bank  of  the  United  States,  6  Ohio  E.  76.  Mahoney 
V.  You^ig,  3  Dana's  E.  588.  WaU  v.  HiU,  7  ib.  175.  ^w^sK  v. 
Gee,  2  -ff^.  C5w.  Ct.  254.  Broum  v,  Dwncan,  4  McCord's  E. 
846.  Bimey  v.  Frowner,  9  J.^.  if.  901,  Woodbridge  v.  WiUcinSj 
8  i7ow>.  [JfiM.]  ^.  860.) 

§  435,  The  well  settled  rule  of  the  common  law  was,  that  in  all 
cases  of  alienation  by  the  husband,  the  widow  took  her  dower 
according  to  the  value  of  the  land  at  the  time  of  the  alienation, 
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and  not  according  to  its  snbsequent  increased  or  improved  value ; 
and  it  may  be  af&rmed  that  as  a  general  rale  the  same  doctrine 
applies  in  the  American  States,  when  the  widow  is  entitled  to 
dower  at  all  in  the  lands  aliened  by  the  husband  during  coverture. 
( Vide  4  KenCs  Com.  66.  But  vide  Tod  v.  Bayler^  4  LeigKs  R. 
498.)  And  so  also  it  is  the  general  rule  that  when  the  heir 
improves  the  estate  after  the  husband's  death,  as  by  building  or 
draining,  or,  if  the  property  be  more  valuable,  by  other  means  at 
the  time  of  the  assignment  of  dower  than  at  the  husband's  decease 
the  widow  will  be  entitled  to  have  her  dower  of  the  lands  so 
improved  and  become  more  valuable,  without  any  allowance  to  the 
heir  on  either  of  these  accounts,  because,  by  the  death  of  the  hus- 
band, the  widow's  title  to  dower  was  consummate,  and  she  was 
entitled  to  an  assignment  of  it  immediately.  And  upon  the  same 
principle  the  widow  must  bear  a  proportion  of  the  loss  which  may 
be  incurred  in  an  unavoidable  diminution  in  the  value  of  the  lands 
during  the  time  which  intervenes  between  the  death  of  her  hus- 
band and  the  assignment  of  her  dower.  In  other  words,  as  between 
the  heir  and  the  widow,  she  is  entitled  to  have  her  dower  of  the 
lands  according  to  their  value  at  the  time  she  was  entitled  to  have 
her  dower  assigned.  This  is  the  doctrine  at  common  law,  and  as 
a  general  rule  it  is  recognized  both  in  this  country  and  in  England. 
{Thompson  v.  MorroWy  5  Serg.  cfe  RawU^e  R.  289.  Park  on 
Dower,  266.    Doe  v.  ChjoinneU,  1  GdU  dk  Dav,  M.  180.) 

By  the  rules  of  the  common  law,  the  widow  takes  as  her  dower, 
a  life  estate  in  one-third  of  all  the  real  estate  of  which  her  hus- 
band was  seised  of  an  estate  by  inheritance,  at  any  time  during 
coverture,  and  this  is  substantially  the  rule  in  the  States  of  Maine, 
New  Hampshire,  Bhode  Island,  New  York,  New  Jersey,  Pennsyl- 
vania, Ohio,  Michigan,  Wisconsin,  Illinois,  Missouri,  Nebraska, 
Oregon,  Kentucky,  Maryland,  Virginia,  West  Virginia,  North 
Carolina,  South  Carolina,  Florida  and  the  District  of  Columbia, 
although  in  Florida  the  widow  may  elect  to  take  a  child's  part  in 
lieu  of  her  dower.  In  Majssachusetts,  Delaware,  Alabama,  Missis- 
sippi and  Arkansas,  when  there  is  no  issue,  the  widow  takes  a  life 
estate  in  one-half  of  the  lands  of  which  the  husband  was  seised 
during  coverture,  and  when  there  is  issue,  she  takes  one-third,  except 
in  Massachusetts,  where  the  widow  takes  the  half,  it  is  confined  to 
the  lands  of  which  her  husband  died  seised.  In  Connecticut,  Ver- 
mont, Georgia  and  Tennessee,  the  widow  takes  as  her  dower  one- 
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third  of  all  the  real  estate  of  which  the  hnshaixd  dies  seisdd,  to  hold 

during  her  natncal  life.    And  in  CaUfomia,  HinneBota,  JndiaD4} 

Iowa,. Kansas,  Colorado,. Nevada  and  Texas,  and  in  the  jterritories  ctf 

Dakota,  Idaho,  Montana,  New  Mexico,  Utah,  Washington  ami 

Wyoming,  dower  is  abolished.    .( Vide  tke  statv^of  the  severe} 

states  and, territories.)    And  the  portion  assigned  as  dower  is  ^ti- 

mated  according  to  the  valae,  instead  of  the  (juantiljy,  of  the  estate 

•admeasured.    {Hughes  v.  Westldke^  14  N.  T.  Ji.  26X.    Parks  v. 

.Hardeyy  4  £rac(f.  H.  16.     Taylor  v.  Jjush^  I.J.  J[.!)ila/tsh.  R.  636. 

Smith  V.  Smithy  5  Dwads  R.  179.    .Orayson  v.  Moncwrey  1  IMgKs 

jB.  4r49.    MoDam,ieL  v.  McDaniely  3  Ired.  B.  61*    Ajid  vide  BO- 

Ungsha  v.  Olenn^  ,45  Ala.  R.  640.    McOehee  v.  McQeheey  40  Miss. 

R.  747.)    The  Code  of  Tennessee  (§2398)  gives  the  widow  dower 

in  one-third  of  the  value  of  the  husband's  estate,  in  terms, ;  and  it  is 

held  that,  this  does  not  include  the  buildings  on  the  land,  and  that 

.they  are  not  to  be.taken  into  the- account  in  setting  off  the  dower. 

{Pitryear  v.  Puryear^  6  JBaasteft^s  R.  .381.)      Dower  is  always 

.assigned  under,  the  law  in  force  at  the  time  of  the  husband's  death, 

and  the  rights  of  the  widow ;  the  time  and  manner  of  assigning, 

and  thetcaufies  that  may  defeat  her  dower,  are  all  determined  by  the 

.laws  of  the  state  in  which  the  lands  are  situated.    (  VideCra^ven  v. 

iWintety  38  I(njDa  R.  471.    Moore  v.  .Kent^  37  iJ.  20.    W<^ker  v. 

JDeaver,  6  Mo.  App,  R.  130.    Boyd  y.  Harrison^  36  Ala.  R.  683w 

Appersonv.jBoUon^  29  Ark.  -ff.  418.)    And  it.ms^y  be  added,  that 

.proceedings  for  the  assignment  of  dower,  instituted  and  determined 

in  the  county  of  the  deceased  husband's  last  •  residence,  are  a  bar  to 

subsequent  proceedings  for  the  same  pu^ose  in  another  county  to 

AfEect  lands  therein,  located.    {Askev)  Y..Byra/wmy  81  JIT.  C.  ^.350.) 

§  ,436.  A  few  words  may  not  be  out  of  place  respecting  the  proof 

necessary  to  be  made  by  the  widow  in  her  action  to  recover  .her 

dower,  or  the  land  set  off  to  her.bythe  commissioners  appointed  to 

admeasure  her  dower.     There  are  certain  rules  which  may  be 

.regarded  as, peculiar,  though  not  exclusively  applicable. to  tins  class 

of  cases.    We  have  before  seen  that  there  are. three  requisites  to 

the  recovery  of  dower ;.  marriage,  seisin  .jby,  the.  husband,  and  his 

(death,  and  the  evidence  necessary  to.establish^these  rfacts  has  been 

,  briefly  considered.   .  A  few  further  .,sT^gestion?^  ho weyer,  may ,  very 

f  pDoperly  be  made.     For  example,  when .  one  tenant  in  eonunon  of 

land   occnpies  the  vwhole,  and  oonveys ,  it  .in  fee,  his  ,  granfeee  is 

estopped,,  in  an  action  for  dower  brought  by  the  widow  of  th/o 
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grantor,  from  denying  the  title  and  seisin  of  the  latter  in  the  whole 
e£tate.  (  Wedge  v.  Moore,  6  Cush.  R,  8.)  And  the  doctrine  has 
been  asserted,  that  the  tenant  against  whom  the  widow  brings  her 
action  for  dower,  is  estopped  from  denying  that  the  wife  was  enti- 
tled to  dower  when  she  claims  title  derived  from  the  hnsband.  (  Vide 
Bancroft  v.  WhiUj  1  Cainei  R,  185.  Sherwood  v.  Yamdivihurgh, 
2  lliW%  R,  203.  Kimhda  v.  KiwhaU,  2  Madne  R.  226.  li'ason 
V.  Alien,  6  ib.  243.  Ravtiee  v.  Gardner,  10  ib,  383.  Smith  v. 
IngalU,  13  i&.  284.  Hamhlin  v.  Bank  of  Cumberland,  19  iJ.  66.) 
But  the  better  opinion  now  is,  that  the  doctrine  of  estoppel,  which 
might  apply  between  grantor  and  grantee,  cannot  be  set  up  by  the 
widow  of  the  grantor  in  her  action  for  dower,  for  the  reason  that 
the  covenants  of  her  hnsband  eannot  estop  her,  and  an  estoppel 
must  be  mutual.  Perhaps  the  tenant  in  possession  under  the  hus- 
band's conveyance,  may  be  estopped  from  showing  that  the  hnsband 
had  the  right  to  give  the  deed,  but  he  is  not  estopped  from  showing 
that  the  seisin  of  the  husband  was  not  such  as  to  give  his  wife  a 
right  of  dower.  {Sparrow  v.  Kingman,  1  -N.  Y.  R.  242.  Cainp- 
heU  V.  Knight,  24  Maine  R,  232.  Garrison  v.  Freeman,  31  ib.  243. 
Foster  V.  Dwinel,  49  ih.  44.  Moore  v.  Fsty,6  N.  B.  R.  479. 
Ilutchina  y.CoHton,  19  ib.  487.  Small  v.  Proctor,  16  Mass.  R. 
495.  Gardner  v.  Greene,  5  R,  I.  R.  104.  English  v.  Wright,  1 
Cox's  R.  487.  And  vide  McLeroy  v.  McLeroy,  66  Maine  R.  172,) 
Doubtless,  when  the  defendant  in  the  action  holds  under  a  convey- 
ance from  the  husband,  the  widow  i^prim/i  fa/yie  entitled  to  her 
dower,  but  the  doctrine  of  estoppel  cannot  be  properly  applied  to 
this  class  of  cases.  {Firm  v.  Sleight,  8  Barb.  R.  401.  Wiere  v. 
Mo/rhtt,  65  Ga.  R.  613.  And  vide  Gavmt  v.  Wa4mna/n,  3  Bing. 
New  Cases,  ^9.)  The  producticm  of  a  deed  conveying  the  legal 
title  to  the  husband,  proof  that  he  was  in  possession  of  the  land,  and 
aliened  it  during  the  coverture,  and  that  the  defendant  claims  and 
holds  it,  are  sufficient,  in  the  absence  of  evidence  that  he  holds  or 
claims  under  an  adverse  title,  to  justify  the  recovery  of  dower 
against  the  husband's  alienee.  (  Wall  v.  Jlill,  7  Dands  R.  174. 
Griggs  v.  Smith,  7  Hoist.  R.  22.)  Indeed,  it  is  sufficient  in  ordi- 
nary cases  for  dower,  in  order  -to  cast  the  burden  of  proof  on  the 
contestant,  for  the  widow  to  show  that  she  is  the  widow,  4uid  tliat 
her  husband  died  in  possession  of  the  premises  in  which  the  dower 
is  claimed.  She*  is  not  bound  to  show  a  regular  paper  title,  and  the 
possession  of  real  estate  i&  prima,  fade  evidence  of  a  seisin  in  fee. 
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{Barton  v.  Ilinds,  46  Maine  H.  121.  McCuUera  v.  Haines^  39 
Ga.  R.  195.  And  v-ide  HiU  v.  Draper^  10  5ar&.  R.  454.)  And 
a  demandant  in  dower  may  give  in  evidence  the  contents  of  a  deed 
by  which  the  land  was  conveyed  to  her  hnshand,  without  such  full 
proof  of  loss  as  is  required  in  actions  to  try  the  title.  {Pickett  v. 
Lyles^  5  S.  C.  R.  2Y5.  And  vide  Smith  v.  Passenger,  2  Rep.  (Jon. 
Ct.  59.  Knight  v.  Mains,  12  Maine  R.  41.  Becker  v.  Quigg,  54 
lU,  R,  390.)  But  the  widow  in  her  action  for  dower  can  recover 
only  upon  the  strength  of  her  husband's  title ;  and  she  must  show 
a  seisin  in  him  during  coverture,  or  she  will  fail  in  her  suit,  {Poor 
V.  Horton,  16  Barh.  R,  485.  Keator  v.  Dimimick,  46  tJ.  158. 
Draper  v.  Draper,  11  Hwn!s  R,  616, 617.)  Parol  evidence  is  admis- 
sible to  prove  that  the  land  granted  to  the  demandant's  husband  is  the 
same  of  which  the  dower  is  demanded.  {Keefe  v.  Yowng,  2  Hot. 
(&  Johns.  R.  53.)  Possession  of  the  land  in  which  dower  is  claimed 
being  proved  in  the  husband,  his  declarations  are  competent  to 
show  its  extent.  {Forrest  v.  TrammeU,  1  Bailey^ s  R.  77.)  And 
the  admissions  of  the  husband,  while  living,  are  competent  in  bar 
of  the  title  of  the  widow.  (  Van  Dnyne  v.  Thayer,  14  Wend.  R. 
233.  S.  C.  19  ih.  166.)  Under  the  Massachusetts  practice,  the 
demandant  in  a  writ  of  dower  is  competent  to  prove  her  husband's 
death.  {Flynn  v.  Cojffm,  12  Attends  R.  133.)  Although  the  widow 
will  not  be  permitted  to  testify  to  declarations  made  to  her  by  her 
husband  when  no  other  person  was  present.  {Keator  v.  Dimmick, 
46  Barb.  R.  158.)  In  an  action  for  the  admeasurement  of  dower, 
a  surrogate's  record  of  the  probate  of  the  last  will  of  the  husband  is 
not  competent  to  prove  the  death  of  the  husband.  {Carroll  v.  Car- 
roll, 60  iT.  Y.  R.  121.  Thompson  v.  Donalson,  3  Esp.  R.  63. 
Moons  V.  De  Bern  ales,  1  R^^s.  R.  301.)  Reference  has  before  been 
made  to  the  nature  of  summary  proceedings  under  the  statute  for 
the  admeasurement  of  dower,  and  it  has  been  shown  that  such 
admeasurement  settles  nothing  as  to  the  widow's  right  of  dower, 
though  it  is  conclusive  as  to  the  location  and  extent  of  the  dower 
upon  all  the  parties  to  the  proceeding.  {Graham  v.  Linden,  60  JV. 
Y.  R.  547,  552.  Wood  v.  Seely,  32  ih.  105.  Parks  v.  Bardey,  4 
Bradf.  R.  16.  Jackson  v.  Randall,  5  Cow.  R.  168.  Jackson  v. 
De  Witt,  6  tb.  316.  Jackson  v.  Churchill,  7  tb.  287.)  And  the 
proceedings  cannot  be  impeached  in  an  action  for  dower  for  any 
mere  formal  irregularity ;  it  is  sufficient  if  enough  appears  to  show 
that  the  tribunal  making  the  assignment  had  jurisdiction.    {Jade- 
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son  T.  Nixon^  17  Johns,  li.  133.    Jackson  v.  AspeU^  20  ib.  411. 
Jackson  v.  WaUenmre^  7  Cow.  R,  363.) 

§  437-  With  respect  to  the  estate  which  the  widow  acquires  by 
the  afleignment  of  her  dower,  the  doctrine  of  the  common  law  is 
that,  although  the  title  of  the  widow  is  consummate  upon  the 
death  of  the  husband,  she  is  not  seised,  bnt  the  heir,  and  she  con- 
sequently claims  through  his  seisin.  But  by  the  assignment  of  the 
dower,  the  seisin  of  the  heir  is  defeated  ab  initio^  and  the  dowress 
is  in  of  the  seisin  of  her  husband,  as  of  the  time  when  that  seisin 
was  first  acquired.  Or,  as  Mr.  Cruise  collects  the  rule  from  the 
elementary  writers,  the  widow  acquires  an  estate  of  freehold  by 
the  assignment,  without  livery  of  seisin ;  because  dower  is  due  of 
common  right,  and  the  assignment  is  an  act  of  equal  notoriety. 
As  soon  as  dower  is  assigned,  the  widow  holds  by  the  institution  of 
the  law,  and  is  in  of  the  estate  of  her  hu^nmd;  therefore  the  heir 
is  not  considered  as  having  ever  been  seised  of  that  part  of  his 
ancestor's  estate  whereof  the  widow  is  endowed.  (1  OreenL  CruisCy 
172.)  This  is  the  rule  at  common  law,  and  the  same  doctrine  pre- 
vails in  most  of  the  American  States.  The  ^neral  doctrine  seems 
to  be  that,  by  the  assignment  of  dower  the  seisin  of  the  heir  is 
defeated  ab  initio^  and  the  widow  takes  possession  of  the  seisin  of 
the  husband.  She  acquires  no  new  freehold  by  the  admeasurement, 
out  her  seisin  is  deemed  in  law  a  continuation  of  her  husband's. 
{Zawrence  v.  MiUer^  2  2V.  Y.  JR.  245.  Lanjorefnce  v.  Brovm^  5  iJ. 
8»4.  F<nder  v.  Ori^,  8  8a/ndf  It.  385.  Windham  v.  PartUmdy 
4  Mass.  R.  884.  Sheaf e  v.  (yNeUl^  9  ih.  13.  Hoffmcm  v.  Samage^ 
15  iJ.  130.  Jones  v.  Brown^  1  Pick.  R.  814,  817.  Con/mt  v. 
Lime,  Ih.  189,  191.  Ross  v.  Ross,  12  B.  Mon.  R.  437.  I^or- 
ivood  v.  Morrow,  3  Batt.  R.  448.  Weaver  v.  Orenshaw,  6  Ala.  R. 
873.)  And  the  doctrine  has  been  carried  to  the  extent  of  holdings 
that  the  widow  is  entitled  to  receive  with  her  dower,  one-third  of 
the  rents  and  profits  of  dowable  lands  which  the  administrator  may 
have  collected.  {.Famsworth  v.  Cole,  42  Wis.  R.  408.  And  vide 
Campbell,  v.  Murphy,  2  Jonsi  Eq,  R.  857.)  It  may  be  aflSrmed  as 
a  rule,  that  inasmuch  as  the  widow's  title  to  dower  has  relation  to 
the  time  of  the  marriage,  she  takes  her  portion  of  her  husband's 
estate  free  from  incumbrances  attaching  during  coverture.  {Full- 
wood's  case,  4  Coke?s  R.  64.  Sioughton  v.  Leigh,  1  Taunt  R. 
404-410.)  But  the  rule  does  not  permit  the  dower  estate  to  be 
held  discharged  of  incumbrances  upon  the  property  at  the  time  the 
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marriage  was  Bolemnized.  ( Vide  Jones  v.  OrijffbSt^  2  CdiL  N,  C 
207.  Palmer  v.  Dcmby^  Prec.  Ch.  187.  WiUiamis  v.  Wray.  IK 
161.  Hamilton  v.  JHohim,  1  P.  Wma.  H.  118.  Squier  v.  Comjh 
ton,  2  JSq.  Ca.  Abr.  887.  White  v.  TFAtfe,  9  Fe«.  B.  554.  Ettchens 
V.  HitohenSj  2  T^/ti.  Jff.  408.)  In  some  cases,  however,  such  incnin- 
brances  have  been  required  to  be  discharged  by  the  executor  or 
administrator  from  personal  assets,  if  sufficient  for  that  purpose ; 
although,  as  a  general  rule,  the  widow  takes  her  dower  cmn  onere 
at  the  date  of  the  marriage. 


CHAPTER  XXX. 

DOWEB  m  BQUTTT  —  JUBISDIOTION  OF    KQinTT PEACTICE  IN  BQUTTT 

FOB  THE  BEOOVEBY  OF  DOWBl^ — COSTS  IN  PBOOEEDINGS  FOB  DOWEB  — 
THE  widow's  POWEB  OVEB  THE  LAND  ASSIGNED  HEB — ^HEB  LIABILriT 
FOB  WASTE  —  HEB  BIGHT  TO  EMBLEMENTS  —  HEB  LIABILmES  OK 
TAKING  POSSESSION  OF  THE  ESTATE 

§  438.  In  some  respects  a  court  of  equity  is  the  most  complete 
and  appropriate  forum  afforded  the  widow  for  the  recovery  of  her 
dower.  In  a  court  of  equity  there  are  fewer  embarrassments  from 
forms  of  proceeding  than  at  law,  and  obstacles  which  improperly 
tend  to  delay  or  defeat  the  widow  of  her  rights  are  also  more 
readily  removed  in  equity  than  at  law.  It  was  formerly  made  a 
question  as  to  how  far  courts  of  equity  should  entertain  general 
jurisdiction  in  cases  of  dower,  where  no  obstacle  appeared  to  the 
legal  remedy  of  the^-widow;  but  it  is  now  well  settled  that  a  court 
•of  equity  has  a  concurrent  jurisdiction  with  a  court  of  law  upon 
this  subject.  The  principle  upon  which  this  concurrent  jurisdiction 
is  entertained  is  said  to  be  intelligible  and  reasonable ;  that  is,  that 
the  widow  labors  under  so  many  disadvantages  at  law  from  the 
embarrassment  of  trust  terms  and  the  like,  and  from  an  ignorance 
of  the  titles,  values  and  quantities  of  the  lands  of  which  her  husband 
was  seised,  that  she  is  entitled  and  ought  to  have  every  assistance 
that  a  court  of  equity  can  give  her,  not  only  in  paving  the  way  to 
establish  her  right  at  law,  but  also  by  giving  complete  relief  when 
the  right  is  ascertained.  {OwriM  v.  Owrtia,  2  Bro.  Ch.  R,  634.) 
And  when  the  widow  brings  her  action  in  a  court  of  equity  for  the 
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aeei^ment  of  her  dower,  it  is  not  necessary  to  charge  in  her  bill 
that  there  is  any  impediment  to  her  obtaining  an  endowment  at 
law.  If  the  title  to  dower  is  admitted,  and  nothing  is  to  be 
done  but  to  assign  it,  it  would  be  useless  to  send  the  matter  to  a 
court  of  law,  and  the  court  may  proceed  at  once  to  the  assign- 
ment of  dower.  {Mwndy  v.  Mvmdy^  2  Vea.  Jmu  R.  122,  S.  C\  4 
Bro.  Chn  y?.  294.)  But  if  the  title  to  dower  is  disputed,  that  must 
be  established  by  an  issue  at  law,  tlie  court  in  the  meantime 
retaining  the  bill,  and  assisting  the  widow  in  trying  her  right,  and 
deriving  the  full  benefit  of  it,  when  it  is  determined  in  her  favor  at 
law,  and  giving  her  possession  according  to  her  right.  {Curtis  v. 
Curtis^  swpra.  Mvmdy  v.  Mv/ndy^  9\ipra.)  A  commission  usually 
issues,  however,  to  set  out  and  assign  the  dower.  (  WUd  v,  Wells^ 
1  Dick.  R.  3.  Locus  v.  CaLcraft^  2  ib.  694.  Morgan  v.  Ryder^  1 
Ves.  (&  Beamed  R.  20.)  But  the  decree  sometimes  directs  the 
master  to  assign  the  dower,  {Goodenough  v,  Ooodenough^  2  Dick. 
R.  795.     Bamford  v.  Bamfordj  5  'Eare?s  R.  206.) 

When  the  marriage  is  disputed,  it  has  been  the  practice  to  send  the 
case  to  a  court  of  law  to  be  adjudicated.  However,  witnesses  are  some- 
times examined  in  the  court  of  equity  upon  the  issue  upon  the  plea 
ne  ungues  decouple.    (Poole  v.  Poole^  Young* s  Eg.  Eau.  R.  331.) 

§  439.  Judge  Story  affirms,  that  '^  there  are  some  cases  in  which 
the  remedy  for  dower  in  equity  seems  indispensable  at  law ;  if  the 
tenant  dies  after  judgment,  and  before  damages  are  assessed,  the 
widow  loses  her  damages ;  and  so,  if  the  widow  herself  dies  before 
the  damages  are  assessed,  her  personal  representatives  cannot  claim 
any.  But  a  court  of  equity  will,  in  such  cases,  entertain  a  bill  for 
relief,  and  decree  an  account  of  rents  and  profits  against  the  respect- 
ive representatives  of  the  several  persons  who  may  have  been  in 
possession  of  the  estate  since  the  death  of  the  husband ;  provided, 
at  the  time  of  filing  thd  bill,  the  legal  right  to  damages  is  not  gone." 
(1  Story* s  Eg.  Jur.  §  626,  dting  Curtis  v.  Curtis^  2  Bro.  Ch.  R. 
632.  Dormer  v.  Eortesoue,  3  Atk.  R.  130.  Mordimt  v.  Therold^ 
3  Zew.  R.  275.) 

And,  further,  the  learned  judge  says:  "Upon  principle  there 
would  not  seem  to  be  any  real  difficulty  in  courts  of  equity  in  all 
cases  of  dower ;  for  a  case  can  scarcely  be  supposed  in  which  the 
widow  may  not  want,  either  a  discovery  of  the  title-deed,  or  of 
dowable  lands,  or  some  impediment  to  her  recovery  at  law 
removed,  or  an  account  of  rnesne  profits  before  the  assignment  of 
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dower,  or  a  more  fnll  ascertainmetit  of  the  relatiye  values  of  tbe 
dowable  lands;  and,  for  any  of  these  pnrposee,  independent  of 
CBfleeof  accident,  mistake  or  fraud,  or  other  occasional  equities, 
there  seems  to  be  a  positive  necessity  for  the  assistanoe  of  a  court 
of  equity.  And  if  a  court  of  equity  has  once  a  just  poeseeeion  of 
the  cause  in  point  of  jurisdiction,  there  seems  no  reason  why  it 
should  stop  short  of  giving  fnll  relief,  instead  of  turning  the 
dowress  round  to  her  ultimate  remedy  at  law,  which  is  often 
dilatory  and  always  expensive.  Dower  is  favored  as  well  in  law 
as  in  eqnity.  And  the  mere  circumstance  that  a  discovery  of  any 
fact  may  be  wanted  to  enforce  the  claim,  would,  under  such 
circumstances,  seem  to  furnish  a  sufficient  reason  why  the  jurisdic- 
tion for  discovery  should  carry  the  jurisdiction  for  relief."  (1  Stanfs 
Eq.  Jur.  §  626,  ciim,g  Dormer  v.  Forfescuej  8  AtJL  JR.  130.  Jfoar 
V.  Black,  Cos.  Tern.  TaS>.  126.  Herbert  v.  Wren,  7  Oranch's  R. 
370,  376.  Curtis  v.  Cv/rtis,  2  lira.  Ch.  R.  632.  Mundyy.  Mundy, 
2  Ves.  Jr.  R.  122.  S.  G.  4  Bro.  Ch.  R.  294.  Graham  v.  Gra- 
ham, 1  Ves.  R.  262.  UArcy  v.  BUke,  2  Sch.  ds  Ze/r.  R.  389,  390. 
PoweU  V.  The  Monaon  Man.  Co.  3  Mason^s  R.  347.)  And  it  is  said 
by  the  English  parliamentary  commissioners,  that  ^^  the  necessity  for 
a  discovery  to  ascertain  the  state  of  the  legal  title,  before  a  widow  can 
safely  resolve  to  commence  an  action  against  any  person  as  tenant  of 
the  freehold,  and  the  convenience  of  a  commission  for  setting  out 
her  dower  under  the  authority  of  a  court  of  equity,  generally  make 
it  expedient  that  a  suit  in  equity  should  be  instituted."  (2  Report 
of  Common  Lorn,  1830,  p.  7.) 

§  440.  The  case  of  the  dowress  has  been  said  to  be  upon  a  prin- 
ciple somewhat,  though  not  entirely,  analogous  to  that  of  the  heir. 
An  indulgence  has  been  allowed  to  her  case  upon  the  great  diffi- 
culty of  determining  a  priori  whether  she  could  recover  at  law, 
ignorant  of  all  the  circumstances ;  and  the  person  against  whom 
she  seeks  relief,  having  in  his  possession  all  the  information  necee- 
sary  to  enable  her  to  establish  her  rights,  therefore  it  is  considered 
unconscientious  in  him  to  expose  her  to  all  that  difficulty,  to  which, 
if  that  information  was  fairly  imparted,  as  conscience  and  justice 
require,  she  could  not  possibly  be  exposed.  {Pidtney  v.  Warren, 
6  Vee.  R.  73, 89.)  This  certainly  presents  a  y&rj  strong  reason  why 
a  court  of  equity  should  have  jurisdiction  in  these  cases  of  dower ; 
and,  as  before  stated^  it  is  now  well  settled,  that  courts  of  equity 
have  a  general  concurrent  jurisdiction  with  courts  of  law  in  aU 
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matters  of  dower,  and  the  propriety  of  maintaining  it  has  been  so 
long  and  so  well  vindicated,  that  it  has  ceased  to  be  qaestioned. 
The  widow's  dower  is  favored  in  the  law,  and  proceedings  having 
in  view  its  enforcement  or  establishment  is  encouraged,  rather  than 
defeated ;  and  this  role  makes  it  pecnliarlj  proper  that  courts  of 
equity  should  take  cognizance  of  the  widow's  claim  in  such  case. 
(  Vide  Matter  of  Sipperly^  44  Barb.  R.  870.)  Indeed,  the  right 
that  a  dowress  has  to  her  dower  is  not  only  a  legal  right,  but  it  is 
also  a  moral  right,  to  be  provided  for  and  have  a  maintenance  and 
sustenance  out  of  her  husband's  estate  to  live  upon.  She  is,  there- 
fore, in  the  care  of  the  law,  and  a  favorite  of  the  law.  So  much 
is  this  the  case  that  the  widow  will  be  aided  in  equity  for  her  dower 
against  a  term  of  years,  which  attends  the  inheritance,  if  it  is  not 
the  case  of  a  purchaser  against  whom  she  claims.  And  if  she  has 
recovered  her  dower  against  an  heir  who  is  an  infant,  and  there 
is  a  term  to  protect  the  inheritance,  which,  by  the  neglect  of  his 
guardian,  is  not  pleaded,  the  term  will  not  be  allowed  in  equity  to 
be  set  up  against  her.  Such  Judge  Story  understands  to  be  the 
doctrine  of  the  authorities.  (1  ivory's  Eq^.  Jti/r.  §  629.  Vide  aUo 
Dudley  v.  Dudley^  Prec,  Ch.  241.  Banks  v.  Sutton^  2  P.  Wms. 
R,  703,  704.  Radnor  v.  Vandeburdy,  1  Vem.  R.  366.  D'Arcy 
V.  Blake,  2  Sch.  <fe  Lefr.  R.  389,  390.  Mole  v.  Smith,  1  Jao.  R. 
496,  497.  Swannock  v,  Lyford,  AnM.  R.  6,  7.  Hitohma  v. 
Hitchinsj  2  J^eem.  R.  242.) 

§  441.  Whether  a  plea  of  a  purchase  for  a  valuable  consideration 
without  notice  is  a  defense  when  a  widow  institutes  proceedings  in 
equity  for  her  dower,  is  &  question  which  has  been  much  discussed, 
and  the  authorities  are  by  no  means  uniform  on  tlie  subject.  In 
an  early  case  in  the  English  court  of  chancery  it  was  decided  that 
a  widow  who  filed  her  bill  for  dower  against  the  purchaser  of  the 
lands  from  her  husband  during  the  marriage,  praying  a  discovery 
of  them,  and  an  assignment  of  dower,  could  not  be  defeated  of 
either  by  a  plea  that  the  tenant  was  a  purchaser  for  a  valuable  con- 
sideration without  notice.  {WHliatne  v.  LamAe,  8  Bro,  Ch.  R, 
264.)  And  a  similar  rule  has  been  acted  upon  in  other  cases  in 
the  same  distinguished  court ;  and,  upon  the  authority  of  WiUiams 
V.  Lambe^  it  has  been  held,  in  general  terms,  that  a  purchaser  for  a 
valuable  consideration,  without  notice,  has  no  defense  in  equity 
against  a  plaintiff  relying  upon  a  legal  title.  {Rogers  v.  Seale,  2 
Freem.  R,  84.    Collins  v.  Archer,  1  Russ.  cfe  Mylnis  R.  284.    Medr 
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licoU  V.  O^DoneUj  1  Ball  cfe  BeoMff^  E.  171.)  On  the  contrary, 
Mr.  Bright  affirms  that  the  principle  that  equity  will  not  interfere 
against  a  purchaser  for  a  valuable  consideration  without  notice,  is 
commonly  laid  down  in  general  terms  without  reference  to  the 
nature  of  the  plaintifiPs  title ;  and  he  seems  to  think  it  now  to  be 
well  settled  that  a  plea  of  a  purchase  for  a  valuable  consideration 
without  notice  is  a  defense  to  the  widow's  action  in  equity.  (1 
Brighfs  Hits,  and  Wife^  421, 422 )  So  also  Sir  Edward  Sugden,  in 
his  treatise  on  vendors  and  purchasers,  after  citing  the  authorities, 
concludes  with  remarking  that  the  point  can  hardly  be  considered 
as  concluded  by  the  weight  of  authority ;  but  in  the  last  edition  of 
his  work  he  seems  to  maintain  that  the  authorities  preponderate 
in  favor  of  the  sufficiency  of  the  plea  against  a  legal  title,  and  that 
upon  principle  such  a  plea  should  stand  good.  (2  Sugden  at^ 
VendorSy  677, 578, 7th  American  edition.)  And  there  are  numerous 
authorities  which,  in  principle,  sustain  this  view.  The  general 
doctrine  that  the  plea  of  a  purchase  for  a  valuable  consideration 
without  notice  is  good  against  a  legal  as  well  as  against  an  equitable 
claim,  is  universally  conceded,  and  the  authorities  cited  by  Messrs. 
Bright  and  Sugden  to  sustain  their  position  make  no  exception  in 
case  of  dower.  (  Vide  BwrUic  v.  Cooke,  2  Freem,  R.  24.  Parker 
V.  Bhfikmore,  2  Eq.  Ahr.  79.  Jerra/rd  v.  Saunders,  2  Ves.  Jun. 
H,  454.  Robinson  v.  Hayns,  GUb.  Eq^.  R.  184.  Worce^r  v. 
Parker,  2  Vem.  R.  255.  Iloare  v.  Parker,  1  Coixfs  R.  224. 
Payne  v.  Compton,  2  You.  cfe  CM.  Eq.  R.  457,  461.  Bcwen,  v. 
Evans,  1  Jones  cfe  Lat.  R.  263.  Joyce  v.  DeMoleyns,  2  ib.  374.) 
.  Mr.  Beanies,  Mr.  Belt,  and  Mr.  Koper — all  able  elementary 
writers  —  support  the  doctrine  that  the  plea  of  purchase  for  a  good 
considerati'in,  without  notice,  is  no  defense  in  a  case  of  dower. 
{Beam.  PI.  Eq.  234,  245.  Williams  v.  Zambe,  3  Bro.  Ch.  R.  264. 
BdSs,  note  1.     1  Roper^s  Husband  am,d  Wife,  446,  447.) 

Judge  Story,  referring  to  the  decision  of  Williams  v.  Larnbe, 
says :  '^  It  has  been  often  found  fault  with,  and,  in  some  cases,  the 
doctrine  of  it  denied.  It  has,  however,  been  vindicated  with  great 
apparent  force,  upon  the  following  reasoning.  It  is  admitted  that 
dower  is  a  mere  legal  right,  and  that  a  coui*t  of  equity,  in  assuming 
a  concurrent  jurisdiction  with  courts  of  law  upon  the  subject, 
professedly  acts  upon  the  legal  right,  for  dower  does  not  attach 
upon  an  equitable  estate.  In  so  doing  the  court  should  proceed  in 
analogy  to  the  law  where  such  a  plea  of  a  purchase  for  a  valuable 


DOWER  IN  EQUITY.  647 

consideration,  without  notice,  would  not  be  looked  at ;  and,  there- 
fore, as  an  equitable  plea,  it  should  also  bo  inadmissible."  (1  Story^s 
Eq^.  Jut.  §  630.)  The  learned  judge  refers  to  the  fact  that  other 
minds  have  arrived  at  a  different  conclusion,  and  sajs :  ^^  They  put 
themselves  upon  the  general  principle  of  conscience  and  equity, 
npon  which  such  a  plea  must  always  stand ;  that  such  a  purchaser 
has  an  equal  right  to  protection  and  support  as  any  other  claimant ; 
and  that  he  has  a  right  to  say  that,  having  hona  fide  and  honestly 
paid  his  money,  no  person  has  a  right  to  require  him  to  discover 
any  facts  which  shall  show  any  infirmity  in  his  title.  The  general 
correctness  of  the  argument  cannot  be  doubted;  and  the  only 
recognized  exception  seems  to  be  that  of  dower,  if  that  can  be 
deemed  a  fixed  exception."  (/5.  §  631.)  The  judge  finally  con- 
cludes that  in  a  case  of  such  a  conflict  of  learned  opinions,  a 
commentator's  duty  is  best  performed  by  leaving  the  authorities 
for  the  reader's  own  judgment,  and  therefore  he  gives  no  decided 
opinion  as  to  what  ought  to  be  the  rule,  or  to  which  side  of  the 
question  the  authorities  preponderate.  (/J.  note  2.)  The  question 
will  probably  depend  somewhat  upon  the  provisions  of  the  statute 
with  respect  to  what  tlje  widow  shall  be  endowed.  Where  the 
laws  is,  as  in  New  York,  that  she  shall  be  endowed  of  the  third 
part  of  all  the  lands  whereof  her  husband  was  seised  of  an 
inheritance  at  any  time  during^the  marriage,  it  is  not  probable  that 
her  dower  can  be  defeated  by  the  plea  that  the  tenant  is  a  pur- 
chaser for  a  valuable  consideration  without  notice. 

When  the  widow  applies  for  equitable  relief,  as  for  the  removal 
of  terms  out  of  the  way,  it  seems  to  be  conceded  that  the  plea  of 
a  purchase  for  a  valuable  consideration  without  notice  cannot  be 
resisted.    ( Tide  D'Arcy  v.  Blake,  2  Sch.  dk  Lefr.  R.  890.) 

§  442.  As  a  general  rule,  dower  is  recovered  and  admeasured  in 
the  United  States  in  a  court  of  law.  A  court  of  equity  is  seldom 
resorted  to  for  that  purpose.  There  are  cases,  however,  where  it 
is  very  convenient,  and  almost  indispensable  to  invoke  the  aid  of  a 
court  possessing  equitable  jurisdiction.  Whenever  the  widow's 
title  is  admitted,  but  impediments  are  thrown  in  the  way  of  her 
proceeding  at  law,  a  court  of  equity  is  the  proper  forum  in  which 
to  institute  her  proceedings.  {Swaine  v.  Perine,  5  JohnsovCi  Ch, 
R.  482.) 

Generally,  a  widow  is  entitled  to  dower  in  the  equity  of  redemp- 
tion of  an  estate  mortgaged  by  her  husband  before  coverture,  but 
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she  must  resort  to  a  court  of  equity  to  recover  it  In  such  a  cuse 
her  remer^y  is  confined  to  a  court  of  equity,  and  her  rights  can  be 
enforced  only  in  that  forum.  Her  claims  cannot  be  enforced  against 
the  mortgagee,  or  those  claiming  under  him.  ( Van  Dyke  v. 
Thayre,  19  Wend  R.  162.  Cooper  v.  WKUm^,  3  RUJPi  R.  95. 
Smith  v.  Gardner,  42  Barh,  R.  356.)  The  same  rule  applies  when 
the  mortgage  is  executed  by  the  husband  and  wife  during  coverture. 
In  such  a  case,  the  widow  must  come  into  a  court  of  equity  to 
recov^  her  dower,  and  may  redeem  the  land  from  the  mortgage 
so  far  as  her  dower  interest  is  concerned,  by  the  payment  of  her 
proportion  of  the  mortgage  debt.  She  would  have  this  right  even 
though  the  mortgage  had  been  foreclosed  provided  the  wife  was 
not  a  party  to  the  foreclosure  suit.  Her  inchoate  right  of  dower, 
as  hafl  been  before  observed,  is  not  divested  by  a  sale  had  on  such 
a  decree  of  foredoeure.  (  Vide  Denton  v.  JVanny^  8  Barb,  R.  618. 
Wheeler  v.  Morris,  2  Bosw.  R.  524.)  When  the  premises  in  which 
the  widow  claims  dower  are  in  the  possession  of  a  tenant  whose 
term  has  not  expired,  and  the  heir  refuses  to  assign  her  dower,  the 
widow's  bill  for  dower  will  be  sustained.  This  was  so  held  by 
the  late  court  of  chancery  of  the  State  of  New  York,  upon  the 
recognized  theory,  that  a  court  of  equity  has  concurrent  jurisdic- 
tion with  a  court  of  law  in  suits  for  the  recovery  or  assignment  of 
dower.  In  such  case,  if  the  right  q^  the  widow  is  admitted  by  the 
answer,  the  court  will  proceed  at  once  to  assign  the  dower ;  and 
to  take  an  account  of  the  arrears,  if  it  is  a  case  in  which  she  can 
recover  damages.  But  if  her  right  is  disputed,  the  court  will 
retain  the  bill  and  direct  a  suit  at  law  to  ascertain  the  title.  This 
is  the  rule  as  settled  in  England  before  referred  to,  and  it  is  dis- 
tinctly recognized  by  the  American  courts.  {Badgley  t.  Bruce,  4 
Paige's  R.  98.) 

So  also  a  similar  jurisdiction  is  exercised  in  others  of  the  Ameri- 
can States,  in  their  equity  courts.  Thus,  in  one  case  in  the  State 
of  Virginia,  the  widow  had  filed  her  bill  in  equity  against  her 
infant  children  for  the  assignment  of  her  dower,  and  had  a  decree 
thereon.  And  the  judge  who  delivered  the  opinion  in  the  court 
of  appeals  said,  that  the  widow  might  have  filed  her  bill  at  the 
first  court  after  her  husband's  d^ath,  thei«eby  recognizing  the  doc- 
trine that  the  jurisdiction  of  the  equity  courts  in  matters  of  dower 
is  well  settled  in  that  State.  {Orayson  v.  Moneore,  1  Leigh's  R. 
449.     Tod  V.  Baylor,  4  ih.  498.)    The  court  c»f  appeals  in  the 
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State  of  Maryland  has  also  decided  that  the  court  of  chancery  in 
tliat  state  has  jurisdiction  to  decree  dower  to  the  widow,  and  rents 
ind  profits  from  the  death  of  the  husband,  and  it  was  said  in  the 
same  case  that  when  the  title  is  controverted,  it  must  be  made  out 
at  law.  But  the  judge  who  delivered  the  opinion  of  the  court  said, 
ihat  it  did  not  follow  that  the  complainant's  bill  is  to  be  dismissed 
because  the  right  of  dower  is  denied  by  the  defendants ;  but  that 
the  chancellor  should  retain  the  bill  a  reasonable  time,  until  the 
right  at  law  is  established.  (  WdU  v.  BeaJl^  2  GUI  cfe  Johns.  R. 
464.  And  \)ide  Steiger  v.  JTUlen,  5  ib.  121.  Sellman  v.  Bowen^ 
8  lb.  50.)  And  it  may  be  aflSrmed  as  a  general  rule,  that  courts  of 
equity  will  entertain  a  concurrent  jurisdietion  with  courts  of  law  in 
the  assignment  of  dower,  although,  in  cases  when  the  legal  right 
to  the  estate  is  denied,  the  equity  court  will  send  that  question  to 
be  tried  at  law.  {Ilartshome  v.  Hartshome^  1  OreerCs  Ch.  It,  349. 
Palmer  v.  Casperson^  2  ib.  204.  KendaU  v.  Honey ^  5  Mon.  J?, 
283.  Jones  v.  Todd^  2  J.  J.  Marsh.  R.  369.  Stevens  v.  Smithy 
4  i5.  64.  Brooks  v.  Woods^  40  Ala.  R.  538.)  The  betli^r  practice, 
when  the  right  to  dower  is  disputed,  is  to  settle  that  question  in  a 
court  of  law,  as  the  action  is  appropriately  maintainable  by  that 
court.  {McKay  v.  Freeman^  6  Oregon  R.  449.)  And  when  dower 
has  been  assigned  by  a  court  of  law,  a  court  of  equity  will  not  inter- 
fere with  the  same,  unless  some  fraud  or  mistake  is  charged,  or  there 
IS  some  equitable  circumstance  to  make  such  interference  necessary. 
{Sanford  v.  McLean^  3  Paiges  R.  117.  Donoghue  v.  Chicago^ 
67  lU.  R.  235.  Whitehead  v.  CUnch,  1  Mwrphy's  R.  128.)  If  the 
widow  comes  into  equity  to  claim  the  value  of  her  dower,  in  a  case 
where  the  same  could  not  be  recovered  at  law,  she  will  be  required 
to  do  equity  as  is  customary  in  other  cases.  {McLa/ughlm  v. 
McLaughli/ii^  20  N.  J.  Eg.  R.  190.)  And  no  party  not  impleaded 
in  the  action  will  be  bound  by  the  decree  entered  in  the  case. 
{PerUns  v.  McDmald,  69  Term.  R.  343.) 

§  443.  Under  the  old  practice,  where  the  dowress  brought  her 
action  at  law,  if  she  died  before  her  right  was  established,  her 
representatives  had  no  remedy  for  the  mesne  profits  of  the 
premises  after  her  right  accrued,  or  if  she  survived,  if  it  appeared 
that  she  had  brought  her  action  without  making  a  formal  demand, 
the  defendant  might  plead  that  he  had  been  always  ready  to 
apsign  the  dower,  and  thus  excuse  himself  from  damages  and  costs. 
But  tlif  file  was  different  in  equity.    There,  if  the  husband  died 
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seised,  the  widow  might  recover  against  the  heir,  or  devisee,  hef 
share  of  the  rents  and  profits  from  the  time  the  right  aecraed, 
although  no  demand  was  made  previous  to  the  commencement  of 
the  action ;  and  the  death  of  the  dowress,  pending  the  action,  did 
not  deprive  the  personal  representatives  of  the  arrears  of  the  dower. 
{Hazen  v.  Thurher^  4  Johns,  Ch.  R.  604.  RvsaeU  v.  Augt/irij  1 
Paiges  R.  192.  Johnson  v.  Thomas^  2  ib.  377,  383,  384.  Mundy 
V.  Mundy,  2  Vea.  R.  122.  CuHis  v.  Curtis^  2  Bro.  Ch.  R.  620. 
And  vide  Olwer  v.  Richwrdaon,  9  Yes.  R,  222.  Bamford  v.  Bamr 
ford,  6  Harems  R,  203.)  It  was  an  old  rule  in  England,  both  at  law 
and  in  equity,  not  to  allow  interest  upon  arrears  of  dower,  whatever 
the  circumstances  might  be.  {Ferrers  v.  Ferrers,  Forests  R,  3. 
Batten  v.  Earnly,  2  P,  Wms.  R,  163.  Robinson  v.  Cumming,  2 
Ath  R.  411.  Neijoman  v.  Avlvng,  3  ib.  579.)  But  the  more  sensi- 
ble practice  is,  to  allow  the  widow  interest  upon  the  money  arising 
from  her  dower,  improperly  detained  from  her  by  the  person  who 
ought  to  haye  assigned  it,  or  mesne  profits  up  to  the  time  her  dower 
is  assigned  to  her.  (  Vide  Gordon  v.  Stevens,  2  HilPs  Ch.  R.  429. 
Anderson  v.  Dwyer,  1  Sch.  (&  Zef.  R.  303.  Burton  v.  Todd,  1 
Swcm.  R.  255.)  And  in  some  cases,  when  the  widow's  circum- 
stances are  such  as  to  require  the  same  for  her  immediate  support,  a 
court  of  equity  will  not  delay  the  payment  of  arrears  of  the  widow's 
dower  until  the  general  report  is  made,  but  will  order  a  special 
report  to  be  made  of  what  is  due,  in  order  that  she  may  receive  it 
for  her  maintenance.  {JScdeston  v.  Berkley,  Ridgewwifs  cases,  253.) 
As  the  practice  now  is,  both  in  England  and  the  United  States, 
dower  may  be  admeasured,  and  all  the  rights  of  the  parties  secured, 
about  the  same  in  a  court  of  law  as  in  a  court  of  equity ;  so  that  a 
court  of  equity  has  little  or  no  advantage  over  a  court  of  law  in 
matters  of  dower.  A  court  of  law,  under  the  statutes  of  most  of  the 
states,  may  not  only  assign  the  dower,  but  may  cause  the  widow's 
damages  to  be  assessed  for  the  detention  thereof,  and  it  has  beer 
held,  that  when  the  widow  elects  to  proceed  at  law,  and  has  hei 
dower  assigned,  she  cannot  abandon  that  proceeding  and  invoke  the 
aid  of  a  court  of  chancery  to  take  an  account  of  the  mesne  profits. 
{Simpson  v.  Bam,  78  III.  R.  203.  And  vide  Ehey  v.  Eley,  1 
Wash.  Terr.  R.  216.)  Although  the  widow  may  proceed  by  way 
of  admeasurement  of  dower,  when  she  has  already  set  up  her  claim 
in  a  suit  for  partition  brought  by  the  heirs,  if  no  decree  has  been 
made  in  the  suit.    {Re  Hughes^  3  Redf.  R.  18.) 
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§  444.  With  respect  to  costs  in  proceedings  for  dower  in  equity, 
they  are  in  the  discretion  of  the  court,  and  that  discretion  is  regu- 
lated by  the  conduct  of  the  parties.  Thus,  when  the  widow's  suit 
is  for  the  single  purpose  of  obtaining  an  assignment  of  dower,  costs 
are  not  allowed  to  the  dowress  if  there  has  been  no  vexation  or 
undue  hinderance  to  her  claim,  or  other  misconduct  on  the  part  of 
the  defendant.  {Lucas  v.  CdlcTaft^  1  Bro.  Ch,  B.  184.  OttHia  v. 
Curtis,  2  ib.  632.  Basen  v.  Thurher^  4  Johns.  Ch.  R.  604.  Hale 
V.  James,  6  i5.  258.    Mundy  v.  Mundy,  2  Ves.  Jv/n.  R.  128.) 

If,  however,  the  defendant's  opposition  be  vexatious,  or  if  he 
fraudulently  withhold  her  dower,  he  will  be  saddled  with  the  costs 
of  the  suit.  {Morgam,  v.  Ryder,  1  Yes.  cfe  Beamei  R.  20.  Outhr 
vyoftis  V.  Ouihwaite,  Beames  on  Costs,  36.)  Or,  if  the  defendant 
refused  before  suit,  upon  reasonable  request,  to  assign  dower  or  pay 
an  equivalent,  the  widow  will  have  costs ;  but  if  she  files  her  bill 
without  having  made  such  application,  and  claims  more  than  she  is 
entitled  to  from  him,  costs  will  be  given  to  neither  party.  {RussM 
V.  Austm,  1  Paige^sR.  192.) 

If  the  defendant  sets  up  any  ground  of  defense  which  fails,  he 
may  be  liable  to  the  costs  thereby  occasioned.     {Bamford  v.  Barn 
ford,  5  Har^s  R.  205.) 

§  445.  In  relation  to  the  power  which  the  widow  has  over  the 
land  assigned  her  for  her  dower,  and  her  rights  in  respect  of  it,  it 
may  be  suggested  that,  as  she  has  only  a  freehold  interest  for  life 
in  the  third  part  of  her  husband's  freehold  estates,  she  cannot  legally 
dispose  of  it  for  a  longer  period  than  during  her  natural  life.  This, 
of  course,  is  obvious  from  the  fact  that  her  interest  is  only  that  of 
a  tenant  for  life. 

The  widow  may  grant  leases  of  or  otherwise  incumber  her  estate 
in  dower  to  the  extent  of  her  life  interest,  so  that  if  she  demise  it 
for  years,  reserving  a  rent,  it  will  be  good,  and  if  she  die,  and  rents 
be  in  arrear,  her  executor  or  administrator  will  be  entitled  to  them. 

The  dowress  must  not  commit  waste  by  felling  timber  trees, 
pulling  down  buildings,  opening  mines  or  pits,  changing  the  course 
of  husbandry,  destroying  heirlooms  or  other  things  which  are  not 
included  in  the  temporary  profits  of  the  land  assigned  to  her.  In 
this  respect  the  dowress  stands  upon  the  same  footing  with  other 
tenants  for  life,  unless  an  exception  is  made  in  her  favor  by  express 
statute. 

The  dowress,  like  other  tenants  for  life,  is  entitled,  in  the  ancient 
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but  well  defined  language  of  the  law,  to  feaaonable  and  costomary 
egtomrsj  snch  as  houa&iote^  fireiotey  fencs-hote^  said  phuhbaie  ;  bat 
ahe  is  not  permitted  to  cut  and  take  off  any  of  the  timber  for  sale, 
or  for  any  other  purpose  than  to  provide  necessary  fuel,  repair  and 
rebuild  the  fences,  and  keep  up  the  buildings  upon  the  land ;  and 
if  she  do  any  act  of  a  permanent  injury  to  the  inheritance,  except 
to  take  her  reasonable  estovers,  she  is  guilty  qf  waste,  and  may  be 
proceeded  against  for  the  damages,  or  a  court  of  equity  will  grant 
an  injunction  to  restrain  her  from  further  damage. 

In  those  states,  however,  where  a  widow  is  dowable  of  wild  and 
forest  lands,  she   may  clear  up  and  take  off  the  timber  from  a 
reasonable  portion  of   the  premises  assigned  to  her,  in  order  that 
she  may  enjoy  the  benefit  of  her  dower  right.    (Hastinffs  v.  Onai' 
deton,  3  Teate^  ^.  26  J .    Findlay  v.  Smithy  6  Mufif.  B.  134, 148.) 
And  in  the  State  of  North  Carolina  it  was  held  that  the  widow 
might  convert  timber  into  staves  and  shingles,  where  snch  had  been 
the  ordinary  and  was  the  only  beneficial  use  to  which  she  oonld 
make  of  the  land  assigned  to  her.    {BaUentine  v.  Payner^  2  Hayw. 
R,  110.)    And  again,  in  Tennessee,  it  was  decided  that  she  might 
cut  down  the  timber  for  any  necessary  uses,  provided  she  left 
enough  standing  upon  the  premises  for  permanent  use,  and  the 
estate  was  not  essentially  injured  by  taking  off  the  timber  cut 
{Owen  V.  Hydcj  6  Yerg,  IL  334.)    And  generally,  when  a  prudent 
owner  of  the  land  would  clear  off  the  timber,  and  by  doing  so  the 
Falue  of  the  entire  premises  would  be  enhanced,  the  widow  will  be 
justified  in  taking  such  timber  off,  and  in  doing  so  will  not  be 
liable  for  waste.     (Crivens  v.  McCalnumU  4  WaMf?  R.  463.     Ch<ue 
V.  Hazdton,  7  iT.  E.  R.  171.    Keder  v.  Eaaiman^  11  Vt.  R.  293.) 
She  must  in  no  event,  however,  cut  and  take  off  aU  the  timber 
standing  upon  the  land,  for  that  would  be  considered  a  permanent 
injury  to  the  premises,  and  waste.    {Jackson  v.  Brownsofij  7  Jokns^ 
R,  227.    Rioken  v.  Irvine,  3  Da/ads  R.  128.    Parkins  v.  CoooCy  2 
Rayw.  R,  339.    Keeler  v.  Eaatmaaty  ^upra,    Paddford  v.  Padd- 
ford,  7  Pick,  R.  152.    1  GreenL.  CnuUs  on  Real  Prop,  116,  note 
2.)    It  has  been  held  in  Massachusetts,  that  where  oak  and  other 
timber  is  so  abundant  that  such  trees  are  customarily  used  for  fuel, 
the  tenant  may  cut  them  for  that  purpose.    {Paddford  v.  Padd- 
fordy  supra.)    But  in  the  State  of  New  Fork,  it  has  been  decided 
that  a  tenant  for  life  has  no  right  to  dig  up  the  soil  and  cut  down 
valuable  timber,  and  use  the  same  for  making  brick  for  sale  off 
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the  premiBes ;  and  it  was  even  doubted  whether  the  clearing  the 
land  of  its  timber  and  reducing  it  to  cultivation,  when  the  same 
would  be  a  benefit  rather  than  an  injury  to  the  general  estate, 
would  not  be  an  act  of  waste,  and  it  was  added  that  injury  in  such 
a  case  was  not  the  test  of  waste^  but  dishersion  of  him  in  remainder 
or  reversion.  {Lwingston  v.  Reynolds^  26  WendH.  115, 122.)  And 
a  similar  quere  was  expressed  in  one  case  in  the  State  of  Tennessee. 
(Owen  V.  Hyde^  6  Yerg,  J?.  334.)  The  dowress  must  not  pull  down 
or  destroy  the  buildings  upon  the  land  assigned  her,  nor  alter  them 
injuriously,  nor  suffer  them  to  be  uncovered,  whereby  the  timbers 
become  rotten.  ( Vide  Douglass  v.  Wiggins^  1  Johns.  Ch.  S.  437. 
Bennett  v.  Sadler^  14  Ves  JS.  526.  Doe  v.  Jones,  4  Bam.  ds  Ad. 
R.  126.     Hasty  v.  WTieeler,  12  Maine  R.  434,  439.) 

With  respect  to  mines  or  ore  beds  in  the  lands  assigned  to  the 
widow  for  her  dower,  the  rule  seems  to  be  that  the  opening  and 
working  such  mines,  including  ore  beds,  for  the  first  time  by  the 
widow,  will  be  regarded  as  an  act  of  waste ;  but  if  the  mines  were 
opened  and  worked  during  the  lifetime  of  the  dowress'  husband, 
she  is  entitled  to  work  them,  although  she  cannot  legally  profit  by 
any  extension  of  that  opening.  {Coates  v.  Cheever,  1  Cow.  R.  460, 
474.  SUmghton  v.  Leigh,  1  Taunt.  R.  402.)  What  is  not  waste 
in  a  tenant  under  a  lease,  will  not  be  so  considered  in  tenants  in 
dower,  as  there  is  an  analogy  or  agreement  in  principle  between  the 
two  tenancies. 

§  446.  In  England,  where  their  system  of  agriculture,  from  the 
^culiar  circumstances  and  necessity  of  the  case,  is  more  fixed  and 
regular  than  in  this  country,  the  conversion  not  only  of  woodland, 
but  even  of  meadow  and  pasturage,  into  arable,  and  the  reverse,  as 
weU  as  that  of  meadow  and  pasturage  into  woodland,  and  the 
reverse,  would  be  deemed  waste.  But  these  strict  rules  of  the  old 
world  have  never  been  adopted  in  all  tlieir  rigor  among  the  broad 
and  fertile  acres  of  our  own  young  and  free  country,  and  in  many 
of  the  states,  either  by  statute  or  express  judicial  decisions,  the 
dowress  may  do  many  acts  which  in  England  would  be  waste. 

It  may  be  afiSrmed  as  a  general  rule  in  the  American  States,  that 
when  the  land  assigned  is  wholly  or  mostly  wild  and  uncultivated, 
the  widow  may  claim  a  reasonable  portion  of  it  for  cultivation, 
leaving  enough  for  the  permanent  use  of  the  farm  and  consistent 
with  good  husbandry.  The  widow  may  also  cut  and  take  from  the 
dower  lands  all  necessary  fuel  for  her  own  consumption,  and  timber 
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for  repairs  of  the  buildings  and  fences  thereon.  And  the  assignee 
or  grantee  of  the  dowress  may  exercise  the  same  rights.  (  Vide 
Joyner  v.  Speedy  68  N,  C,  H.  236.)  Care,  however,  should  be  exer- 
cised by  the  dowress  or  her  assignee,  not  to  commit  waste  upon  the 
lands,  because,  as  a  general  rule,  waste  is  held  to  be  a  forfeiture  of 
the  estate,  and  in  many  of  the  states  it  is  expressly  declared  to  be 
so  by  statute.  (Conner  v.  Sh^herdj  15  Mass,  B.  164.  AUen  v. 
McC(yy,  8  Ohio  R.  418.) 

§  447.  There  was  formerly  doubt  in  England,  in  respect  to  the 
widow's  right  to  the  emblements  growing  upon  the  land  assigned  to 
her,  and  more  especially  as  to  those  growing  thereon  at  the  time  of 
her  death.  And  in  consequence  of  this  doubt  an  act  of  parliament 
was  passed  which  expressly  empowered  her  to  dispose  of  the  com 
growing  upon  her  estate  at  the  time  of  her  death,  whereby  she 
was  placed  in  the  same  situation  in  regard  to  emblements  as  any 
other  tenant  for  life,  and  her  power  of  disposition  under  the 
statute  was  not  merely  extended  to  com  growing  at  the  time  of 
her  death,  but  to  roots  planted,  and  to  other  annual  and  artificial 
products,  such  as  hemp  and  flax,  and  hops,  although  growing  upon 
ancient  roots,  and  to  other  things  which  are  yearly  produced  by  the 
industry  of  man.  And  if  the  widow  neglects  to  dispose  of  them 
before  her  death,  they  will  go  to  her  executor  or  administrator, 
( Vide  the  statute  of  Morton^  20  Ileii.  Ill,  ch,  2.) 

§  448.  The  English  rule  with  respect  to  the  widow's  right  to 
emblements  is  generally  recognized  in  the  United  States.  With 
some  exceptions,  it  is  held  that  if  a  husband  sow  the  lands,  and  die 
before  a  severance,  and  the  widow  be  endowed  of  that  land,  she, 
and  not  the  executor,  shall  have  the  emblements,  and  this  is  put 
expressly  upon  the  ancient  rale  of  the  common  law,  that  a  widow, 
who  is  endowed,  shall  have  land  cultivated,  or  not  cultivated,  with 
all  the  crops  and  produce  growing  thereon ;  and  that  the  dowress 
is  entitled  to  the  emblements,  because  dower  is  considered  as  an 
excresence,  or  continuance  of  the  estate  of  the  husband.  (2  Brcte- 
ton,  96.  Fisher  v.  Fisher,  Viner^s  Abr.  PI.  82.)  It  has,  however, 
been  held  by  the  court  of  appeals  of  the  State  of  New  York,  that 
the  grapes  and  fraits  growing  upon  lands  belonging  to  an  intestate 
at  the  time  of  his  decease,  are  not  assets  belonging  to  the  adminis- 
trator, but  descend  with  the  land  to  the  heir ;  and  that  a  widow,  in 
receiving  the  fraits  and  grapes  growing  on  her  husband's  lands  at 
the  time  of  his  death,  is  liable  to  the  heir  for  their  fvU  valtie,  and 
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cannot  retain  one-third  on  account  of  her  right  of  dower  in  the  lands. 
But  the  judge  who  delivered  the  opinion  of  the  court,  stated  that  if 
the  land  on  which  the  grapes  and  fruits  in  question  were  growing 
at  the  time  of  the  husband's  death,  had  been  assigned  to  the  widow  for 
her  dower,  she  would  thereupon  have  become  entitled  to  the  grapes 
and  fruits  growing  on  the  lands.  {Kain  v.  Fisher ^  6  N,  Y.  R.  597, 
598.)  And  in  the  State  of  Iowa,  it  has  been  expressly  decided  that 
wheat  growing  upon  land  set  off  to  the  widow  as  her  dower,  belongs 
to  her  and  not  to  the  heirs  of  her  husband.  {Ralston  v.  RalstoUy  3 
Iowa  R,  533.)  By  the  common  law,  the  tenant  in  dower  could  not 
devise  the  emblements  growing  on  the  land ;  neither  would  the 
emblements,  in  case  there  was  no  devise,  go  to  the  executor  of  the 
wife,  but  they  belonged  to  the  reversioner.  But  this  rule  of  the 
common  law,  as  we  have  seen,  was  changed  in  England  by  the  stat- 
ute of  Merton  in  favor  of  widows,  and  they  were  placed  on  the 
same  footing  as  other  tenants  for  life.  In  some  of  the  American 
States,  the  common  law  rule  prevails,  while  in  others  the  rule  in 
England  has  been  adopted.  Thus,  in  the  State  of  New  Fork,  it  is 
provided  by  statute  that  a  widow  may  bequeath  the  crop  in  the 
ground  of  the  land  holden  by  her  in  dower.  (1  R.  S.  part  2,  oh,  1, 
tit,  3,  §  25.  1  Stat,  at  Large^  695.)  And  similar  provisions  are 
found  in  the  statutes  of  some  of  the  other  states. 

§  449.  There  are  certain  liabilities  which  the  widow  assumes  upon 
taking  possession  of  the  land  set  off  to  her  for  her  dower.  Thus, 
in  the  State  of  Kew  York,  the  statute  provides  that  she  takes  the 
land  subject  to  the  payment  of  all  taxes  and  charges  accruing 
thereon  subsequent  to  her  taking  possession.  (2  R.  S.part  3,  ch.  8, 
tit.  7,  §  18.)  And  most  likely  the  widow  is  liable,  in  aU  of  the 
states,  for  the  taxes  laid  upon  the  estate  after  she  takes  possession ; 
although  she  is  not  liable,  usually,  for  the  taxes  on  the  part  not 
assigned  to  her.  Thus,  under  the  Kew  York  statute,  it  has  been 
held  that,  when  certain  apartments  in  a  house  are  assigned  to  the 
widow,  and  the  residue  are  in  the  possession  of  the  heir  or  his 
grantor,  a  tax,  or  an  assessment  or  water-rate  upon  the  house  and 
lot,  is  to  be  paid  by  contribution ;  and  that  if  either  pay  the  whole, 
the  equitable  share  of  t^ie  other  may  be  recovered  back.  {Oraham 
V.  Dwnigan^  2  Bosfw.  R.  616.) 

Where  the  heir  has  redeemed  the  land  by  paying  off  a  mortgage, 
and  the  widow  files  her  bill  against  him  for  dower^  she  must  con- 
tribute, by  paying  to  the  heir  during  her  life,  an  annuity  of  one- 
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third  of  the  interest  on  the  amonnt  paid  by  him,  to  be  compnted 
from  the  time  of  snch  payment,  or  the  valne  of  snch  annnitj, 
according  to  the  circnmstances.  {Swaine  v.  Perine,  5  Johns,  Ch. 
R.  482.)  So  also,  the  widow  most  bear  the  interest,  at  seyen 
per  cent,  of  one-third  of  assessments  on  the  land  in  which  she 
is  entitled  to  dower,  to  commence  from  the  time  the  assessments 
became  a  charge,  provided  this  was  subsequent  to  the  death  of  her 
husband ;  and  if  not,  then  from  his  death.  ( Williams  v.  CoXj  8 
EdwarWs  Chancery  B.  178.)  And  it  has  been  held  that  one  who 
is  the  owner  in  fee  and  in  possession  of  real  estate,  subject  to  the 
right  of  dower  of  a  widow  therein,  may  maintain  an  action  against 
the  widow  for  an  adjustment  and  apportionment  of  the  taxes  and 
assessments  which  are  a  lien  upon  the  premises,  and  for  a  decree 
directing  the  widow  to  pay  her  proportion  of  snch  taxes  and  assess- 
ments, and  that  snch  action  may  be  maintained  in  equity,  under  the 
old  system  of  practice,  or  under  the  act  of  the  New  York  legislature, 
passed  in  1 855,  providing  for  the  due  apportionment  of  taxes  and 
assessments,  and  for  the  sale  of  real  estate  to  pay  the  same.  {Zinde^i 
V.  Graharriy  34  Barb.  R.  316.  And  vide  Durkee  v.  FdUm^  44 
Wis,  R,  467.) 

§  450.  The  duties  or  services  to  which  the  widow  is  liable  in 
respect  of  her  dower,  are  founded  upon  her  title  to  the  estate.  Her 
interest,  as  has  been  before  asserted,  is  a  continuation  of  her  hus- 
band's seisin,  and  consequently  she  is  liable,  as  standing  in  his  place, 
fco  one-third  of  all  the  duties  and  services  to  which  the  estate  was 
subject  in  his  possession,  and  for  which  one  third  she  is  answer- 
able to  the  person  entitled  to  the  reversion  of  the  property. 
{AscoiigKs  casej  9  Cokeys  R.  135.  9  Viner^s  Abridgment^  268,  j?Z. 
6,  6,  7,  8.)  ^  ^ 

Upon  the  principle  applicable  to  these  cases,  if  the  estate  be  sub- 
ject to  a  mortgage  for  a  term  of  years  granted  before  the  husband 
became  entitled  to  it,  his  widow  will  be  obliged  to  keep  down  one- 
third  of  the  interest.  {Vide  Jones  v.  Griffith,  2  CM,  N.  C.  207. 
Graham  v.  Lvddvngtony  19  HurCs  R.  246.) 

The  liability  of  the  widow  to  contribution  for  part  of  the  duties 
reserved  out  of  the  dowable  estate,  is  founded  in  justice ;  on  the 
principle  that  the  owner  of  two-thirds  of  the  estate  should  not  be 
obliged  to  pay  over  the  whole  of  such  reservation,  but  that  the 
proprietor  of  the  other  third  should  contribute  jpr(?  rata. 

It  is  also  equal  justice,  that  if  the  heir  or  his  grantor  became  dis- 
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charged  of  the  render  or  duty,  it  should  operate  in  favor  of  the 
widow.  Accordingly,  if  the  husband's  estate,  upon  its  creation, 
were  subject  to  a  rent,  and  the  reversion  or  dower  of  the  estate, 
or  if  the  person  to  whom  it  is  payable  release  the  whole  or  part 
of  it  to  the  heir,  the  widow  will  also  hold  her  dower  discharged  from 
it,  a  third  of  which  she  was  previously  liable  to  pay  to  the  heir. 
{Cok^a  LMeton,  241.     1  BrigMs  Huahwnd  cmd  Wife,  395,  396.)* 


CHAPTER  XXXI. 

THE  8TATUT0BY  PECULIABrriES  OF  THE  SEVERAL  STATES  WITH  RESPECI 

TO   HUSBAND  AND   WIFE,   AND  THE    BIGHTS   OF    HABBIED    WOMKN 

THE   LAWS   OF   NEW  TOBK  —  THE  ACT  FOB  THE  PBOTECTTION  OF  THE 
PBOPERTT   OF   MABBIED  WOMKN  —  RIGHTS  AND  LIABILmES  OF   HU8>- 

BAND  AND  WIFE  —  PBE8UMPTI0NS   IN   FAVOB   OP    THE    WIFE THE 

husband's  tenancy   BY  THE   OUBTBSY. 

§  451.  The  law  with  respect  to  husband  and  wife,  and  especially 
the  law  which  defines  the  position  and  the  rights  of  ihefeme-coverty 
has  undergone  a  very  great  change  in  this  country  within  the  last 
thirty-five  years.  In  the  beginning  of  the  so-called  reform  upon 
this  subject,  the  law  makers  proceeded  cautiously,  and  seemed 
reluctant  to  interfere  with  the  long  established  mles  of  the  common 
law  respecting  the  marital  relations ;  but  gradually  the  work  went 
on  until  now  it  is  supposed  that  the  wife,  at  least,  has  become  fully 
and  completely  protected  in  all  of  her  personal  and  property  rights. 
Many  of  the  changes  made  by  legislation  have  already  been  referred 
to,  but  it  remains  to  consider  more  fully  the  statutory  policy  of  the 
several  states  and  territories  relating  to  the  rights  of  husband  and 
wife,  and  it  will  be  convenient  to  advert  to  the  laws  of  the  states 
and  territories  in  somewhat  geographical  order,  beginning  with  the 
State  of  New  York. 

Thirty-five  years  ago,  or  at  the  time  of  the  revision  of  the  state 

*It  ia  not  oonsiBtent  with  the  design  and  plan  of  thia  treatise  to  pnnue  the  ditcastlon  of  the 
nbject  of  dower  farther.  Enough  hat  probably  been  Mid  to  give  the  student  a  blrd^s-eye  ylew 
of  the  entire  subject,  and  to  enable  him  to  comprehend  and  master  most  cases  which  are  met 
with  in  ordinary  practice.  Should  the  reader,  however,  desire  to  possess  himself  of  the  very 
great  variety  of  learning  to  be  found  upon  the  subject,  both  ancient  and  modem,  he  is  referred 
to  Park  on  Dower,  or  to  the  elaborate  American  work  of  Mr.  Scribner,  or  some  of  the  other 
standard  treatises  in  which  the  subject  is  specially  and  exclusively  treated. 
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eonBtitDti<m  in  184:69  there  was  a  strong  sentiment  prevailing  in  the 
State  of  New  York,  that  the  wife  was  the  victim  of  an  oppressive 
legal  syst^Dfi,  from  which  she  ought  to  be  relieved,  and  an  effort 
was  made  to  incorporate  the  needed  relief  into  the  constitution^  but 
the  project  failed  by  a  close  vote.  ( Vide  Debates  hy  Croawell  and 
Sutiouy  66,.  116,  794,  796,  811-813.)  The  advocates  of  the  reform 
then  addressed  themselves  to  the  legislature,  and  by  an  act  which 
became  a  law  in  1848,  a  very  radical  change  was  made  in  the  old 
rules  respecting  the  property  and  rights  of  married  women,  and 
that  act  has  been  amended  from  time  to  time  by  subsequent  legisla- 
tures, until  the  law  upon  the  subject  is  now  tolerably  well  settled. 

§  452.  As  the  law  now  stands  in  the  State  of  New  York,  the 
property,  both  real  and  personal,  which  any  married  woman  owns 
as  her  sole  and  separate  property,  and  that  which  comes  to  her  by 
descent,  devise,  bequest,  gift  or  grant,  or  which  she  acquires  by  her 
ttrade,  business,  labor  or  services,  carried  on  or  performed  on  her  sole 
.or  separate  account,  and  the  rents,  issues  and  proceeds  of  all  such 
|)roperty,  will  be  and  remain  her  sole  and  separate  property,  aud 
may  be  used,  collected  and  invested  by  her  in  her  own  name,  inde- 
pendent of  the  interference  or  control  of  her  husband  or  of  his 
debts,  except  such  debts  as  may  be  contracted*  for  the  support  of 
herself  or  her  children  by  her  as  her  husband's  agent.  The  wife 
may  also  bargain,  sell',  assign  and  transfer  her  personal  property,  and 
carry  on  any  trade  or  business,  and  perform  any  labor  or  services  on 
her  sole  and  separate  account,  and  all  of  her  earnings  from  such 
trade,  business,  labor  or  services,  are  her  sole  and  separate  property, 
and  may  be  used  and  invested  by  her  in  h^  own  name.  And  in 
respect  to  all  real  estate  held  by  her  as  her  separate  property,  eha 
may  sell  and  convey  the  same,  and  enter  into  any  contract  in  refer- 
ence to  the  same,  with  the  like  effect  in  all  respects  as  if  she  wers 
unmarried,  and  she  may  in  like  manner  enter  into  such  covenant  or 
covenants  for  title  as  are  usual  in  conveyances  of  real  estate,  which 
covenants  are  made  obligatory  to  bind  her  separate  property.  A  wife 
may  sue  and  be  sued  in  all  matters  having  relation  to  her  sole  and 
separate  property,  or  which  may  come  to  her  in  the  manner  stated, 
in  the  same  mann^  as  if  she  were  sole ;  and  she  may  bring  and 
maintain  an  action  in  her  own  name,  for  damages^  against  any 
person  or  body  corporate,  for  any  injury  to  her  person  or  character, 
the  same  as  if  she  were  sole,  and  any  money  received  upon  the  set- 
tlement of  any  such  action  or  recovered  upon  a  judgment  will  be  her 
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BOle  and  separate  property ;  and  she  maj  bind  herself  bj  sny  bond  or 
undertaking  necessary  to  be  exeented  in  the  prosecution  or  defense 
of  an  action  by  or  against  her,  with  the  same  effect  in  aU  respects 
as  if  she  were  ^le.  And  neither  the  hnsband  or  his  property 
will  be  liable  upon  any*  of  his  wife's  contracts  on  account  of  her 
separate  property  or  earnings,  nor  for  any  costs  in  her  said  actions, 
but  her  own  separate  estate  is  made  fiable  in  respect  to  the  same. 
{LcnD9  of  1848,  ck  300,  as  amended  hy  the  Zafu»  of  1840,  ch. 
375.  And  Lofwa  of  I860,  ch.  90,  ob  amended  iy  the  Laws  of 
1862,  cK  173.) 

§  453.  The  oonrts  of  the  state  have  deckned  and  decided,  that  the 
l^slatnre  had  the  power  to  pass  diese  acts,  and  that  they  are  conr 
trolling  in  respect  to  all  transactions  sabseqnent  to  their  paRsage,. 
bnt  not  to  such  as  existed  prior  thereto.  {Sleight  v.  Read,  18  Ba/rb. 
JR.  159.  Steoeneon  r.  Towneend,  22  Jf.  Y.  R.  617-  Ryder  v. 
Hul9e,  24  ih.  372,  375.  Westerodt  v.  Gregg^  12  ih.  202.  Bamee 
V.  Underwoody  3  Lans.  R.  526-531.)  The  effect  of  these  statutes 
i0  to  take  away  from  the  husband  all  right  to  the  personal  estate  and 
choses  in  action  which  he  acqaired  by  the  common  law  by  virtae  of 
the  marital  ration ;  althongh  that  enactment  did  not  change  the 
rule  of  the  common  law  further  than  to  suspend  its  operation  during 
the  life  of  the  wife,  allowing  her  to  use  or  dispose  of  her  property, 
but  did  not  prerent  the  wife's  personal  estate  vesting  in  the  hus- 
band, which  remained  undisposed  of  at  her  death.  {Ransom  v. 
J^ichols,  22  JSr.  T.  R.  110.  Barnes  v.  Underwood,  47  N.  Y.  R.  351, 
367,  Haffidd  v.  Sneden,  &4t  H.  280,  287.  VaUanceY.  Baueh,  17 
How.  Pt.  R.  343.)  However,  in  1867,  the  Revised  Statutes  were 
amended^  bo  that  the  personal  estates  of  married  women  dying 
intestate  and  leaving  descendants,  are  distributed  in  such  a  manner 
that  the  smrviving  husband  takes  the  same  distributive  diare  only 
that  a  widow  is  entitled  to  in  the  personal  estate  of  her  husband. 
{Laws  of  1867,  ch.  783,  §  11.  And  vide  Ba/mes  v.  Underwood, 
supra.     Brown  v.  Nicholson,  8  Buris  R.  464,  470.) 

§  454.  The  new  powers  conferred  upon  married  women  by  the 
statutes  referred  ta,  being  in  derogation  of  common  law,  the  courts, 
especially  in  the  early  history  of  the  policy,  were  disposed  to  con- 
strue them  strictly,  and,  therefore,  it  was  held  that  the  disability  of 
husband  and  wife  to  contract  with  each  other,  or  to  pas^  property 
^m  one  to  the  other,  had  not  been  removed  by  the  statutes.  The 
cBfficuIiy  was,  that  there  was  nothing  in  the  enactments*  which  pur- 
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ported  to  remove  any  of  the  disabilities  which  the  common  law 
imposed  upon  the  hnsband,  and,  conseqnently,  Jie  was  not  enabled 
to  make  a  conveyance  to  his  wife  or  receive  one  from  her.  (  White 
V.  Wager,  25  N.  T.  R.  328.  Wincma  v.  Peebles,  32  ib.  423.  Per- 
hvns  V.  Perkins,  62  Barb,  R.  531.  8.  C,  ^*Lans.  R,  19.  Meeker 
V.  Wright,  11  HwrCe  R.  533,  635.)  The  principle  of  these  decisions 
has  never  been  directly  repudiated,  but  the  doctrine  is  technical  and 
has  been  easily  and  frequently  evaded,  and  it  has  been  uniformly 
held,  that  transfers  of  property  from  the  husband  to  his  wife 
throigh  the  medium  of  a  thhi  party,  if  fairly  and  honestly  made, 
vest  the  title  in  her,  and  that  even  when  the  conveyance  is  direct 
from  the  husbaud  to  his  wife,  it  may  be  sustained  in  equity.  {Hunt 
V.  Johnson,  44  N.  T.  R.  27.  Meeker  v.  Wright,  76  «J.  262,  271. 
Shepa/rd  v.  ShepcMrd,  7  Johns.  Ch.  R.  57.  McKay  v.  City  of 
Buffalo,  9  EwtCs  R.  397,  401.  Shdd(m  v.  CUmcey,  42  IIow.  Pr. 
R.  1 86.  Bamv/m  v.  FaHhing,  40  ih.  25.  And  mde  Seymour  v. 
FeOows,  77  N.  T.  R.  178.  The  Syracuse  Chilled  Plow  Co.  v. 
Wing,  20  HurCs  R.  206.)  And,  indeed,  it  has  recently  been 
asserted  in  a  case  decided  by  the  court  of  appeals,  that  under  the 
laws  of  1862,  the  husband  has  a  right  to  convey  real  estate  directly 
to  his  wife.  {Thom^pson  v.  The  Commissioners  of  Loans,  79  N. 
Y.  R  54,  63.)  In  regard  to  personal  property,  it  is  very  clear, 
tliat  the  husband  may  transfer  it  directly  to  his  wife,  or  she  may 
enter  into  a  contract  for  the  purchase  of  such  property  from  her 
husband,  and  after  delivery  she  can  hold  it  by  a  strictly  legal  title. 
{Klunder  v.  Zynch,  4  Keyei  R.  361,  370.  Savage  v.  O'N^eil,  44 
y.  Y,  R.  298.  Rawson  v.  Ths  Pennsylvania  Railroad  Company, 
48  ib,  212,  216.  Brace  v.  Gould,  1  If,  Y.  S.  C,  R,  by  T.  <b  C. 
226,  228.  And  vide  Olcott  v.  Simes,  10  Bosw.  R,  314.)  In  fact, 
a  gift  of  personal  property  by  the  husband  to  the  wife  will  now  be 
sustained.  {Curtis  v.  Delaware,  Lac.  a/nd  Western  R.  R.  Co,  74 
Jf.  Y,  R.  116,  122.  Sanford  v.  Sanford,  58  ib,  69.  Reed  v.  Reed, 
52  ib,  651.  Reed  v.  Gannon,  60  ib.  345.  Curtis  v.  Fox,  47  tS. 
299.  Mack  v.  Mack,  3  Sim^s  R.  322.  Zimmerman  v.  Schoenfddi, 
6  iT.  Y.  S.  a  R.by  T.  (&  C.  142.  S,  C.  3  Eun's  R.  692.  But 
vide  Little  v.  WiOets,  55  Barb.  R.  125.  S.  C.  37  Bow.  Pr.  R. 
481.)  Of  course,  like  similar  transactions  between  other  parties, 
the  sale  or  gift  from  the  husband  to  his  wife,  must  be  made  in  good 
faith,  without  any  intent  do  defraud  creditors,  or  it  will  be  held 
void  as  to  such  creditors.    {Savage  v.  Murphy,  34  If.  Y.  R.  508. 
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Carr  v.  Bruee^  18  Hwi^a  R.  184.    And  vide  Reed  v.  Harria^  7 

Rob.  R.  161.) 

§  466.  Under  the  present  statutes  of  New  York,  a  married  woman 
may  acquire  the  title  to  property,  both  real  and  personal,  by  grant  or 
purchase,  in  any  of  the  ordinary  modes  known  to  the  law  or  to  the 
course  of  business.  Her  purchases  may  be  made  by  the  payment 
of  money  or  upon  credit,  and  in  either  case  she  may  acquire  a  per- 
fect and  indisputable  title  to  the  property  purchased ;  and  such 
purchase  may  be  made  by  herself  in  person,  or  by  her  authorized 
agent.  It  was  at  one  time  questioned  by  the  courts,  whether  the 
common  law  disabilities  of  the  wife  were  so  far  modified  by  the  stat- 
utes, as  to  permit  her  to  manage  her  estate  through  the  intervention 
of  agents  and  employes.  But  since  the  passage  of  the  act  of  1862, 
it  has  become  well  settled  that  the  wife  is  possessed  of  the  several 
rights  incident  to  absolute  ownership,  and  that  she  can  avail  herself 
of  any  agency,  even  that  of  her  husband,  with  the  same  effects  as 
if  they  were  not  united  in  marriage.  Her  right  to  acquire  and  dis- 
pose of  property  and  to  make  bargains  and  contracts  in  relation  to 
it  by  the  usual  methods  known  to  the  law,  is  now  uniformly 
acknowledged.  In  carrying  on  her  trade  or  business,  she  may  act 
by  herself,  or  through  the  instrumentality  of  others,  and  in  all  this 
business  she  is  regarded  as  a  feme-eole.  (  Vide  Knapp  v.  Smithy 
27  N.  Y.  R.  277,  280.  Buckley  v.  WeOs,  33  ih.  518,  622.  Oage 
v.  Dauchy^  84  ih.  293.  Smith  v.  Sweeney,  36  ib.  294,  295.  Draper 
V.  Stotwenelj  lb,  617.  Sammis  v.  McLaughlin,  lb,  647.  Owen  v. 
Cawley,  36  ib.  600,  604.  Abbey  v.  Deyo,  44  ib,  343.  WoodwaHh 
V.  Sweet,  61  tJ.  8, 11.  Fa^/rbanka  v.  Moiheradl,  60  Barb.  406. 
Wh/iedon  v.  CJiampUn^  69  ib.  61.    Ja/fnes  v.  Taylor,  43  ib.  530.) 

§  466.  As  has  been  before  stated,  the  courts  of  this  state  were  first 
disposed  to  construe  the  acts  for  the  more  effectual  protection  of 
the  property  of  married  women,  strictly,  and  to  hold  that  no  new 
powers  were  granted  to  husband  or  wife,  except  such  as  were 
expressly  given  by  the  acts.  But  in  the  course  of  a  few  years,  the 
highest  court  of  the  state  declared,  that  these  acts  demanded  a  lib- 
eral construction  to  carry  into  effect  the  beneficient  intent  of  the 
legislature.  And  it  was  held,  that  all  the  property  owned  by  the 
wife  at  the  time  of  her  marriage,  or  acquired  by  her  afterward  in 
accordance  with  the  provisions  of  those  acts,  was  hers  without  quali- 
fication, and  with  all  the  rights  which  a  feme-eole  or  other  person 
not  under  disability  could  take  or  enjoy  in  respect  to  it    As  the 
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}aw  is  now  administered,  any  married  £emale  within  die  state  u 
regarded  as  being  invested  with  the  legal  rights  to  take^  bj  gift  or 
otherwise,  real  and  personal  property,  and  hold  or  sell  and  anfligii 
the  same  for  her  sole  and  separate  nse,  or  improve  and  manage  the 
same  in  every  respect  as  though  she  were  a  fem&^ole.  It  has 
accordingly  been  held,  that  a  feme-covert  may  take,  hold,  enjoy  and 
dispose  of  leasehold  property  with  the  reiits,  issnes  and  profits 
thereof,  and  that  the  possession  of  the  premises  by  the  husband 
claiming  the  same  in  his  marital  rights,  can  in  so  sense  be  dooaied 
to  be  adverse  to  the  claim  of  one  deriving  title  from  the  wife.  Fur- 
ther, that  the  wife  is  entitled  to  the  profits  of  a  mercantile  biiaineBS, 
conducted  by  the  husband  in  her  name,  when  the  capital  is  for- 
nished  by  her,  and  he  really  has  no  interest  in  the  business  but  that 
of  an  agent.  And  where  household  furniture  belonging  to  du:  wife 
was,  with  her  consent,  taken  to  the  house  of  her  husband,  mingled 
with  his  furniture  and  used  therewith  for  the  household  purpof^s, 
the  court  of  appeals  have  held  that  it  did  not  thereby  become  the 
property  of  her  husband,  but  that  the  title  remained  in  her.  {FUeh 
V.  Rathbun,  6 1  iT.  T.  JR.  579.  Vandervoart  v.  Gould,  86  tb.  639. 
Gage  v.  Daucky,  34  iJ.  293.  Buckley  v.  WeOsy  33  tJ.  518.  Sher- 
man v.  Elder,  24  ih,  381.  Darby  v,  CaUayhan,  16  ib.  71.  And 
vide  Van  Fllen  v.  Carrier,  29  £arb.  B.  644.  Goee  v.  CahiUy  42 
%b.  810.    Fox  V.  Duff,  1  Daly's  B.  196.) 

§  457.  But  with  the  removal  of  common  law  disabilities  from 
married  women,  corresponding  liabilities  have  necessarily  been 
imposed  upon  them,  and  in  all  matters  of  busincf^e  in  which  the  law 
permits  them  to  engage,  they  owe  the  same  duty  to  those  widi 
whom  they  deal  and  to  the  public,  and  may  be  bound  in  the  same 
manner  as  if  they  were  unmarried.  Having  the  legal  capacity  to 
do  every  act  incident  to  such  business,  the  wife  may  incur  the  same 
obligations  in  respect  to  the  same,  and  in  the  same  form,  and  by  the 
same  means,  as  others  acting  sui  juris  may  assume  responsibility; 
and  she  will  be  judged  by  the  appearances  which  she  has  given  to 
the  transaction,  up  to  the  limits  of  her  legal  capacity  to  act,  the 
Bame  as  though  she  were  a  single  woman.  Accordingly,  a  married 
woman,  who  had  been  carrying  on  business  and  purchasing  goods 
on  credit,  her  husband  acting  as  her  agent,  transferred  the  business 
to  her  husband,  who  subsequently  carried  it  on  at  another  place  in 
the  same  city,  continuing  to  purchase  of  the  same  parties  of  whom 
he  had  purchased  goods  ow  account  of  lus  wife^  who  had  no  notice 
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or  Tmowledge  of  the  change.  In  an  action  to  recoTer  for  such  lutteir 
pTLTchases,  it  was  held  that  the  parties  had  the  right  to  presmne  that 
the  business  and  the  agenej  of  the  husband  was  continued  nntil  notice 
of  change  and  revocation,  and  that  the  wife  was  liable.  {Bodine 
V.  KilUen^  53  N.  ¥.  H.  93.  And  vide  Gouldmg  r.  Davidson^  26 
*J.  4)04:.  Ifoi/sk  V.  MitchMy  8  Bunh  R.  471.)  And  on  the  same 
principle  it  has  been  held,  that  in  the  management  and  control  of 
her  separate  property,  when  acting  by  agent,  a  feme-^xyoert  is 
answerable  for  the  frauds  of  her  agent  while  acting  within  the 
scope  of  tlie  agency,  although  the  fraud  may  be  without  her  knowl- 
edge or  ajssent  In  sneh  a  case,  tiiough  tlie  fraud  was  committed  by 
the  husband  acting  as  her  agent,  does  not  impair  her  liability ;  her 
responsibility  for  hts  acts  while  acting  in  relation  to  her  separate 
property,  is  precisely  the  same  as  it  would  be  for  the  acts  of  any 
other  agent  It  was  asserted  that  the  statute  had  not  altered  the 
common  law  liability  of  the  hx^sband  for  the  m^e  personal  torts  of 
the  wife,  but  that  when  such  torts  are  committed  in  the  manage- 
ment and  control  of  her  separate  property,  the  rule  was  changed, 
and  she  was  liable  the  same  as  if  she  was  unmarried.  {Bemm  ▼. 
Mullen^  47  N.  Y,  R.  577.)  And  the  same  court  has  held  that  the 
-mfe  16  liable  for  trespass  committed  by  her  domestic  animals,  sadi 
IIS  hogs  and  cattle  escaping  from  her  lands  upon  the  premiees  ov 
another;  notwithstanding  that  it  appeared  in  the  case  that  the 
wife's  husband  and  children  resided  with  her  upon  the  lands,  and 
both  the  land  and  the  animals  were  used  for  the  support  of  the 
family.    {Riym  v.  Smithy  45  N.  T.  R.  280.) 

§  458.  It  is  well  settled  that  the  married  woman's  acts  have  not 
conferred  any  greater  authority  VL^nfemes-oovert^  to  enter  into  coft- 
tracts  generally,  than  previously  existed,  and  did  not  remove  their 
legal  incapacity  to  contract  debts  except  in  the  cases  specified  in 
the  acts.  {Rohinson  v.  Rwers^  9  Abb.  Pr.  R.  If.  S.  144.  Kd^ 
V.  Tabor,  52  Barb.  R.  125.  Kmns  v.  Emne,  46  Bow.  Pr.  R.  61.) 
A  wife  having  a  separate  estate  may  contract  a  debt  in  connec- 
tion with,  or  for  her  own  benefit  or  the  benefit  of  such  estate.  It 
was  at  one  time  held  that  a  feme-oovert  could  not  obligate  herself 
to  pay  for  property  sold  to  her,  unless  at  the  time  of  the  purchase 
she  was  possessed  of  a  separate  estate.  It  seemed  to  be  the  opinion 
that  the  legislature  had  not  gone  to  the  extent  of  authorizing  amar- 
ried  woman,  having  no  separate  estate,  to  purchase  land  upon  credit, 
and  that  it  never  contemplated  giving  her  the  power  to  speculate 
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in  real  estate,  upon  ber  own  credit  {Rase  v.  Bell^  38  Ba^.  R,  25.) 
Bnt  it  is  now  understood  that  a  feme-covert  may  purchase  property 
on  credit,  and  bind  herself  by  a  contract  to  pay  the  pnrchase-money, 
and  that  it  is  not  a  material  circumstance  in  respect  to  her  liability, 
whether  she  had  any  antecedent  separate  estate,  or  whether  the 
contract  on  her  part  was  a  prudent,  wise  and  advantageous  one. 
{Cashman  v.  Benryy  76  If.  T.  R.  103.  EintMey  v.  Smith,  51  tb. 
21.  OarreUon  ▼.  Seamany  54  ib.  652.  And  vide  BaUin  v.  DUlaye^ 
37  iT.  F.jB.35.)  Prior  to  the  passage  of  the  act  of  1860,  it  was  held 
that  a  married  woman  was  not  liable  on  her  covenants  entered  into 
in  a  grant  or  lease  of  her  own  separate  real  estate,  or  even  upon  her 
agreement  to  pay  rent  for  the  use  of  premises  demised  to  her. 
{CoaJdey  v.  Chamberlain,  38  Haw.  Pr.  B.  483.  S.  G.  8  AW.  Pr. 
B.  N.  S.  37.  S.  0.  1  Sweeny*8  B.  676.  Morgan  v.  Andruiy  18 
How.  Pr.  B.87\.  S.  C.  2  BiU.  B.  431.  Goelet  v.  Gori^  31  Barb. 
314.  And  vide  Draper  v.  SUmoenel,  35  N.  Y.  B.  507.  Yander- 
heyden  v.  MaUory^  1  ih.  452,  462.)  But  the  more  con«stent 
doctrine  is  now  recognized,  that  when  a  married  woman,  having  a 
separate  estate  in  lands,  convejs  the  same  by  deed  with  covenautB 
of  seisin  and  against  incumbrances,  the  obligation  is  directly  bene- 
ficial to  her  estate,  and  she  is  bound  by  the  covenants,  and  liable  for 
a  breach  thereof.  {KoUe  v.  De  Leyer^  41  Bao'b.  B.  208.  Sigd  v. 
JohnSj  58  ih.  620.  Or,  if  a  feme-covert  accept  a  conveyance  of 
real  estate  assuming  personal  obligations  in  respect  to  the  same,  she 
is  liable  thereon,  and  the  undertaking  may  be  enforced  against  her 
the  same  as  though  she  was  a  fems-eole.  {Flynn  v.  Powers^  54 
Barb.  B.  550.  Cashnum  v.  Henry ^  75  N.  T.  B.  103.)  The  special 
term  decision  of  the  supreme  court  in  Braum  y.  Hermann  (14 
Allb.  Pr.  B.  394),  holding  the  contrary  doctrine  is  therefore 
overruled. 

§  459.  The  first  act  that  was  passed  extending  and  enlaiging  the 
rights  and  powers  of  married  wcynen,  conferred  upon  them  authority 
to  devise  their  real  and  personal  property,  and  it  has  been  held  that 
this  power  has  not  been  taken  away  by  subsequent  acts.  (  WalUice 
V.  Baseett,  41  Barb.  B.  92.  Vide  Zimmerman  v.  Schoenfetdt,  3 
Hun's  B.  692.  S.  C  6  K  T.  S.  C.  B.h/T.dk  C.  142.)  But  if  a 
fem^e-covert^  possessed  of  a  separate  personal  estate,  dies  without 
having  made  any  disposition  of  it  in  her  life- time,  or  by  way  of 
testamentary  appointment,  the  title  thereto  vests  in  her  surviving 
husband,  even  though  letters  of  administration  upon  her  estate 
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vnixy  be  granted  to  another  person.  This  doctrine  was  well  settled 
previous  to  the  amendment  of  the  Sevised  Statutes  by  the  Laws  of 
1 867,  providing  that  the  hnsband  of  any  such  deceased  wife  shall 
be  entitled  to  the  same  distributive  share  in  her  personal  estate  to 
which  a  widow  is  entitled  in  the  personal  estate  of  her  husband 
dying  intestate,  and  no  more  {Ransom  v.  NicJiols^  22  N,  T.  R,  110. 
Ryder  v.  Ilulse,  24  ih.  372.  Rieben  v.  White,  43  Barb.  R.  92.  S. 
C.  28  How.  Pr.  R.  320.)  After  the  passage  of  the  act  the  supreme 
court  of  the  state  went  so  far  as  to  hold  that  the  husband  of  an 
intestate  wife  who  died  without  descendants,  was  entitled  to  no  pai-t 
of  the  personal  estate  which  she  left.  {Barnes  v.  Underwood,  3 
La/na.  R.  526.)  But  the  court  of  appeals  reversed  the  decision, 
and  now  it  is  well  understood  that  in  case  the  wife  dies  intestate 
without  leaving  descendants,  her  surviving  husband  takes  the  whole 
of  the  personalty  as  at  common  law,  and  that  it  is  only  when  she 
leaves  descendants  that  he  is  limited  to  the  equivalent  of  a  widow's 
share.    {Barnes  v.  Underwood,  47  iT.  Y.  R,  351.) 

§  460.  It  is  quite  material  in  some  instances  to  understand  what 
is  the  sole  and  separate  property  of  a  fenie-cofoert,  under  the  statu- 
tory policy  of  New  York,  for  the  rule  upon  the  subject  is  not 
uniform  in  all  the  states.  At  a  very  early  day  in  the  history  of  the 
reform  in  respect  to  marital  rights  in  New  York,  it  was  declared 
that  a  separate  estate  exists  in  the  wife  where  the  husband  has  no 
interest  in  her  property  and  no  control  over  it,  and  where  it  is 
not  liable  to  the  payment  of  his  debts.  {The  FiremerCs  Insur- 
ance Company  of  Albany  v.  Bay,  4  Ba/rh.  R,  407,  414.)  Such, 
undoubtedly,  is  the  consequence  in  regard  to  the  separate  estate  of 
a  feme-covert,  but  it  does  not  follow  that  the  property  is  her  sepa- 
rate estate  because  the  entire  interest  is  in  her,  exclusive  of  her 
husband.  The  court  of  appeals  of  the  state,  when  the  case  last 
cited  was  before  it  on  appeal,  declared  that  a  separate  estate  in  a 
feme-covert  only  exists  in  such  property,  whether  real  or  personal, 
as  is  settled  upon  her  for  her  separate  use,  without  any  control  over 
it  on  the  part  of  her  husband.  {Albany  Fire  Insurance  Company 
V.  Bay,  4  N.  T.  R.  9,  11.  And  vide  Cohin  v.  Currier,  22  Barb. 
R,  371.)  But  in  the  course  of  a  dozen  years  after  the  passage  of 
the  first  married  women's  act,  other  legislation  was  had  which 
greatly  increased  the  species  of  property  which  is  regarded  as  the 
sole  and  separate  property  of  9i  ferns-sole.  And  as  the  law  now 
stands,  all  the  property  both  real  and  personal  which  the  wife  owns 

84 


666  LAW  OF  COVERTmtS. 

at  the  time  of  her  marriage,  and  all  that  may  come  to  her  bj 
deseent,  deviae,  bequest,  gift  or  grant,  or  which  die  may  aoqnire 
by  her  trade,  bnfiiness  or  labor,  are  considered  her  sole  and  separate 
property.  And  there  is  no  difference  between  the  separate  estate  of 
a  wife  created  by  operation  of  the  statutes,  and  a  similar  estate  cre- 
ated by  deed  or  any  other  instrument.  (  Yale  t.  Dederer^  18  HT.  T. 
if.  265,  279.  Pr&vot  v.  Lantyrmoe,  61  t*.  219.  DiUaye  y.  Parks, 
81  Barb.  R.  182.  Briggs  v.  MitcheUy  60  4b.  288.  Haz&wM  t. 
Couraeny  86  N.  Y.  Bv/p«rior  €.  It.  459.  Dofwvan  v.  Sherid^m, 
87  ib.  259.  AntSj  §  452.  But  vide  Owens  v.  Diokinsofiy  1  Oraig 
<&  Pf^l.  R.  48.)  The  liability  of  a  married  woman  upon  heat 
contracts,  often  depends  upon  whether  or  not  her  obligations 
are  entered  into  with  reference  to  h^  separate  estate ;  hence  the 
importance  of  a  correct  understanding  of  the  subject,  and  hence 
the  brief  reference  to  it  in  this  place. 

§  461.  By  the  present  statutes  of  the  state,  it  will  be  observed,  a 
feme-covert  may  make  bargains,  carry  on  any  trade  or  business,  and 
perform  labor  and  services  on  her  own  separate  account,  and  for 
her  own  exclusive  benefit,  the  same  as  though  she  were  unmarried, 
and  all  the  earnings  and  profits  belong  to  her  exclusively,  and  are 
her  sole  and  personal  estate.  If  an  action  is  brought  against  her  in 
reference  to  her  separate  business  or  estate,  it  is  now  brought  against 
her  as  against  2i,  fem&^ole.  All  contracts  made  by  her  concern- 
ing her  separate  estate  or  business,  bind  her  to  the  same  extent, 
and  are  enforced  in  the  same  manner  as  they  would  bind  or  be 
enforced  against  a  man  if  made  by  him.  {Aindey  t.  Atead^  3 
Lans.  R.  116.  Foster  v.  Conger^  61  Barb.  R.  146.  S.  C.  42 
Sow.  Pr.  R.  176.  And  vide  Badgley  v.  Decker^  44  Barb.  R, 
577.)  And  it  has  been  held,  that  in  an  action  upon  a  contract 
executed  by  a  married  woman  it  is  not  necessary  to  allege  in  the 
complaint  that  the  contract  was  executed  in  her  business,  or  for 
the  benefit  of  her  separate  estate,  nor  to  ask  judgment  charging  her 
separate  estate,  but  that  the  complaint  may  be  framed  as  if  the 
defendant  was  Kfeme-sdle;  and  if  corerture  be  interposed  as  a 
defense,  that  testimony  proving  the  contract  to  be  enforceable 
against  9l  feme  covert  is  proper  in  reply.  {Hier  v.  Staples^  61  If. 
Y.  R.  136.)  So  also  a  married  woman  may  sustain  an  action  in 
respect  to  her  separate  property  or  business  in  her  own  name,  the 
same  as  though  she  was  a  feme-sole^  and  the  allegation  of  coverture 
in  the  complaint  is  no  longer  necessary,  and  in  such  action  the  same 
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preeamptiom  toxj  be  had  in  her  favor  as  readily  as  though  she  was 
ttninarried.  {Peters  y.  FiAiHer^  41  Bwtb,  R,  46T.  And  vide  Si^ 
imhs  V.  BoBtmck,  4  JST.  7.  C.  R.hf  T.&  C.  6S2.)  And  as  to 
matters  eonceming  her  separate  estate,  a  feme-covert  may  be  bonad 
by  eetoppd,  in  the  ^ame  manner,  and  by  the  same  means  as  d^feme- 
€ole.  {Andenan  v.  MtttAer,  44  iT.  T.  R.  249.)  It  has  been  stated 
that  assanlts  and  batteries  and  slanders  are  now  made  a  part  of  the 
separate  estate  of  the  wife,  aod  in  respect  to  them  she  is  as  a  feme- 
eoley  and  in  aetions  to  recover  damages  in  snch  cases,  the  husband 
mnst  not  be  joined  with  the  wife  as  a  co-plaintifL  {Marm  y. 
Marshy  36  Barh.  £.  68,  72.  Richimyer  y.  Richtmyerj  50  ib.  5S. 
Rumaey  v.  Zake^  65  How.  Pr.  R.  339.) 

§  462.  Prior  to  the  passage  of  the  first  married  women's  act  in 
1848,  ordinary  bnsiness  transactions  between  hnsband  and  wife 
were  not  recognized  in  the  State  of  T^ew  York,  and  since  that  time, 
the  poUey  in  this  reepect  has,  from  time  to  time,  imdeigooe  a  con- 
fiiderable  changa  By  the  common  law  husband  and  wife  by  the 
marriage  becoming  one  person,  they  could  not  contract  with  each 
other  or  make  a  grant,  the  one  to  the  other,  and  the  statutes  of 
1848  and  1849,  on  their  face  and  in  their  letter,  recognise  the  same 
disqualification.  It  was  soon  declared,  however,  th^  the  wife  could 
legally  do  bnsiness  in  connection  with  her  separate  property,  through 
the  agency  of  her  husband,  and  finally  it  has  become  settled,  that 
^kfeme-oovert^  having  a  separate  estate  or  business,  may  make  special 
contracts  with  her  husband  and  let  jobs  to  him  of  particular  work, 
such  as  building  and  the  like,  the  same  as  though  they  were  unmar- 
ried. {Fairbanks  v.  Mothersell,  60  Barb.  R,  406.  S.  C.  41  Hi/w. 
Pr.  R.  274.)  Although  it  is  held  that  an  action  at  law  cannot  be 
maintained  against  the  wife  by  her  husband  tkpon  a  contract  to  pay 
him  for  services  r^idered  to  her  by  him  pers(mally.  {Perkins  v. 
Perhim,  7  Lam,  R.  19.  S.  C.  62  Barb.  R.  531.  And  vide  Van. 
Order  v.  Van  Order,  8  Huvia  R.  315.)  *  And  in  order  to  charge  a 
wife  for  work  done  upon  her  premises  under  a  contract  with  her 
husband,  there  must  be  evidence  th^  he  acted  as  agent  and  not  as 
principal,  and  that  his  contract  was  for  the  wife  upon  her  credit 
and  with  her  consesty  with  knowledge  that  h^  credit  was  pledged, 
and  that  she  was  understood  to  be  the  contracting  party.  {Jonee  v. 
Walker  J  63  N.  T.  R.  612.  But  vide  Fowler  y.  Seaman,  40 
ib.  592.  Treman  v.  AUenj  15  HwrUe  R.  4.)  A  wife  cannot 
maintain  an  action  against  her  husband  to  recover  damages  for  an 
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aseault  and  battery.  {LongendyJce  v.  LongendyJcBj  44  Barb.  H. 
366.  And  vide  Oould  v.  Oauldy  29  How.  Pr.  R.  441.)  Neither 
can  she  maintain  an  action  against  her  husband  to  recover  damages 
for  slander.  (Fruthy  v.  Fruthy,  42  Barb.  R.  641.)  NeyerthelesSi 
the  hnsband  may  incur  obligations  to  his  wife,  which  he  may  prop- 
erly and  legally  discharge,  and,  indeed,  may  be  enforced.  For 
example,  he  may  occupy  a  portion  of  his  wife's  premises  for  pur- 
poses of  his  own  business,  and  make  a  valid  agreement  to  pay  the 
rent ;  he  may  borrow  money  of  her  and  become  liable  to  her  for  its 
repayment,  and  purchase  her  property,  and  obligate  himself  to  pay 
the  purchase  money.  {OdeJl  v.  Mylens^  63  How.  Pr.  R.  250. 
Devin  v.  Devin^  17  iJ.  614,  616.  Van  Amburgh  v.  Miller j  16 
HuifC%  R.  206.  Woodworth  v.  Sweety  61  N.  T.  R.  8.  Jay  cox  v. 
Caldwelly  lb.  396.  Savage  v.  (yifeU^  44  ih.  298.  But  vide 
FUtcher  v.  Updyke,  6  N.  Y.  S.  0.  R.  by  T.  d:  C.  513.)  And 
under  the  present  policy  of  the  state,  in  respect  to  the  relations  of 
husband  and  wife,  the  latter  can  bring  an  action  against  the  former  to 
enforce  any  right  affecting  her  separate  property  in  any  form,  the 
same  as  if  he  were  a  stranger.  ( Wright  v.  W7'igAt,  54  JV.  Y.  R» 
437.  Power  v.  Legter^  23  ib.  627,  630.)  She  may  bring  an  action 
against  her  husband  for  the  wrongful  conversion  of  her  personal 
property,  or  to  recover  possession  of  her  real  estate  from  which  she 
is  excluded  by  him.  {Whitney  v.  Whitney ^  49  Barb.  R.  3 J 9. 
Minier  v.  Miniery  4  Zans.  R.  421.  Wood  v.  Wood^  18  Hun'^s  R. 
860.)  And  clearly  she  may  maintain  an  action  against  her  hnsband 
and  another  as  partners  to  recover  for  her  labor  or  services  under 
contract  made  with  her  therefor.  {Adams  v.  Ourtis^  4  La/ne.  R. 
164.)  It  does  not  follow,  however,  that  the  same  doctrine  will  be 
applied  to  the  husband,  and  allow  him  to  sue  his  wife  upon  a  con- 
tract made  with  him,  or  for  causes  similar  to  those  for  which  she 
may  have  an  action  against  her  husband,  and  there  is  authority 
against  it.  {Vide  Perkins  v.  Perkins^  7  La/as.  i?.  19,  32.)  And 
the  court  of  appeals  of  the  state  have  held  that  a  wife  does  not 
become  the  debtor  of  her  husband  by  making  an  unauthorized  use 
of  property  which  he  intrusts  to  her  management  and  control,  and 
therefore  he  can  have  no  action  against  her  in  regard  to  it.  {Shut- 
Uewarth  v.  WvrUer,  66  N.  Y.  R.  624,  631.)  But  the  wife  may  be 
subjected  to  an  action  for  a  wrong  committed  by  her  husband  as 
her  agent  in  connection  with  her  separate  estate ;  for  example,  an 
action  may  be  brought  against  her  to  recover  back  money  paid  as 
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nsnriouB  interest  for  money  loaned  which  belonged  to  her,  and  she 
received  the  excessive  interest,  although  the  whole  business  was 
done  by  her  husband.  {Porter  v.  Mounts  41  Barh  li.  561.  S.  O. 
45  ib.  422.)  And  it  has  been  held,  that  a  judgment  against  hus- 
band and  wife  in  an  action  of  ejectment  for  damages  and  costs,  is  a 
lien  upon  the  real  estate  of  the  wife.  {Morris  v.  Wheeler ^  45  iT.  Y. 
H,  708.    But  vide  Tisd'Ole  v.  Jones,  38  Barb.  R,  523.) 

It  was  a  question  for  some  time  whether  or  not  the  married 
women's  acts  entirely  abrogated  the  prospective  tenancy  by  the 
curtesy,  with  the  inclination  to  the  doctrine  that  the  estate  was 
destroyed  by  the  provisions  of  these  acts.  {Billings  v.  Baker,  28 
Ba/rl.  R.  343,  370,  371,  378.  And  vide  Sleight  v.  Read,  18  ib. 
169.  Jaycox  v.  Collins,  26  Sow.  Pr.  R.  496.  Mcllvaine  v. 
Kadel,  3  Rc^.  R.  429.  S.  C.  30  How.  Pr.  R.  193.)  Although 
the  supreme  court,  at  special  term,  before  the  general  term  decision 
in  the  case  of  Billings  v.  Baker,  had  declared  that  when  the  wife 
died  intestate,  having  had  issue  by  her  husband,  her  real  estate 
descended,  charged  with  the  incumbrances  of  the  husband's  rights 
as  tenant  by  the  curtesy,  {ffurd  v.  Cass,  9  Barb.  R.  366,  370. 
Clark  V.  Clark,  24  ib.  581.)  But  the  law  has  now  become  sub- 
stantially settled,  that  while  those  acts  exclude  the  husband  during 
life  from  control  of,  or  interference  with,  his  wife's  separate  real 
and  personal  estate,  and  give  to  the  wife  alone  the  power  of  disposi- 
tion by  deed  or  will,  yet  they  leave  the  husband  the  right  of  curtesy 
in  her  real  property,  the  same  as  the  law  was  before  the  passage  of 
the  first  of  those  acts.  {Ilatfield  v.  Sneden,  54  N.  T.  R.  280,  287. 
Ferguson  v.  Tweedy,  43  ib.  543.  Matter  of  Winne,  2  Lans.  R.  21. 
Zimmerman  v.  Sohoenfeldt,  3  Hun's  R.  692.  S.  C.  6  iT.  T.  S. 
C.  R.by  T.  &  C.  142.  Arrowsmith  v.  Arrowsmith,  8  Hun's  R. 
606.)  And  the  legislature  of  the  state  has  recently  recognized  the 
doctrine,  by  providing  for  the  husband's  curtesy  in  cases  of  partition. 
{Code  of  Civ.  Pro.  §  1553.) 
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CHAPTEE  XXXn, 

THB  8TATDT0SY  FOLICT  OF  KBW  TOSK  BS8PBCTINO  MASTTAL  BIGHTS  — 
OOIHBOL     OF     HABBIED     WOMEN     OTSS      THEIB      SEPA&ATB     PBOP- 

KBTT  —  DBCISIONS    OF    THB    OOtTBTS    UNDSS    PBE8ENT    STATUTES 

LIABILITISS  OF  FEMES-OOVEBT  TTKDEB  EXISTING  STATUTES  —  ACrnONS 
BT  AND  AGAINST  MABBIED  WOMEN — CHABGES  AGAINST  THE  WIFE'S 
8EPABATE  ESTATE — TBUSTEBS  OF  MABBIED  WOMEN  —  INSUBANCE 
BY  WIFE  OF  HEB   HUSBAND's  LIFE — BUMMABT. 

§  463.  Thebb  are  other  interesting  points  nnder  tlie  statntorj 
policy  of  the  State  of  New  York  respecting  husband  and  wife, 
which  it  is  important  to  refer  to,  and  a  few  additional  authorities 
upon  the  subject  remain  to  be  noted.  The  married  women^s  acts  of 
the  state  have  substantially  swept  away  the  despotism  of  tiie  com- 
mon law  which  ignored  the  civil  existenoe  of  the  wife,  and  havB 
]^aeed  her,  as  to  her  separate  estate,  independent  of  the  control  of 
ber  husband,  and  declared  her  to  have  a  separate  legal  existence  and 
separate  rights  of  action.  Marriage  no  longer  operates  upon  the 
property  of  the  wife,  however  it  may  with  reject  to  her  person. 
It  has  accordingly  been  held  by  the  court  of  appeals,  that  the  mar- 
riage  of  a  female  mortgagee  with  the  mortgagor  doeernot  extiRgniah 
her  right  of  action  upon  the  mortgage,  and  it  wae  declared  that  she 
might  maintain  an  action  in  her  own  name  against  her  husbasid  or 
any  other  one  for  its  foreclosure.  {Power  v.  Luier^  28  N,  Y.  R, 
527.)  Previous  to  the  passage  of  those  acts,  contracts  between  a 
man  and  woman  entered  into  before  marriage  were  void  upon  the 
consummation  of  the  marriage,  without  regard  to  the  s&bjec^matter 
of  the  contract  or  the  equitable  consideration  that  would  require  its 
enf oroement.  (  Vide  Strong  v.  Skinner^  A-  Bcurb.  JR.  552.  TMale 
V.  JoneSy  38  tb.  523.)  And  it  was  held  by  the  supfeme  court,  tiiat 
ever  since  the  enactment  of  those  acts,  the  intermarriage  of  the 
maker  and  payee  of  a  promissory  note  operated  to  discharge  the 
note,  and  all  liability  on  the  part  of  the  maker.  {Curtis  v.  BrooJcB^ 
37  Ba/rh,  R.  476.)  But  this  authority  has  been  effectually  overruled, 
or  at  least,  it  is  entirely  inconsistent  with  subsequent  decisions.  The 
act  of  1849,  itself  provided  "  that  all  contracts  made  between  per- 
sons, in  contemplation  of  marriage,  should  remain  in  full  force  after 
such  marriage  took  place."    {Laws  of  1849,  oh.  375,  §  3.)    The 
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court  of  appeals  have  decided,  that  a  promissory  note  given  bj  a 
man  to  a  woman,  in  consideration  of  her  promise  to  marry  him,  is 
made  upon  and  for  a  sufficient  and  valuable  consideration^  and  that 
the  subsequent  marriage  of  the  parties  will  not  affect  or  destroy  the 
note ;  but  that  the  wife  may  maintain  au  action  thereon  against  her 
liusband.  (  Wright  v.  Wright^  64  N.  T.  R.  437.  But  vide  Bnywn 
V.  C(mger,  8  HwrCa  R.  625.  FUtcher  v.  Updike,  5  iT.  Y.  S.  C. 
R.  hy  T,  &  G.  513.    S.  O.  3  Jinn's  R.  350.) 

§  464.  The  wife  may  do  business  as  a  partner  with  other  persons^ 
the  same  as  though  she  was  soUy  although  it  was  at  one  time 
thought  that  she  could  not  be  legally  associated  with  her  husband  as  a 
co-partner,  because  inconsistent  with  the  rules  in  respect  of  the  rela- 
tions of  husband  and  wife,  {Chamboret  v.  Cogney,  35  N,  Y. 
Superior  C.  R.  474.)  By  the  rules  of  the  common  law  a  married 
woman  could  not  even  become  a  partner  of  a  third  party,  much 
less  that  of  her  husband.  {CoUyer  on  Part.  §  15.  And  vide  Mat- 
ter of  Boyl^s  Estate,  1  Tuck.  R.  4.  Montgomery  v.  Spranlde, 
31  Ind.  R.  113.)  But  under  the  present  policy  of  New  York,  a 
married  woman  is  expressly  clothed  with  many  powers  which  are 
ordinarily  used  by  persons  in  becoming  co-partners,  and  clearly  she 
may  become  a  partner  of  a  third  person,  and  the  better  opinion 
would  seem  to  be  that  she  may,  not  only  own  personal  property  in 
common  with  her  husband,  but  may  carry  on  business  with  him  as 
a  co-partner.  {Zimmennan  v.  Erhwrd,  58  How,  Pr.  R.  11.  Ho/rr^ 
ilton  V.  Dougla8y4:Q  N,  Y.  R.  218.  Shuler  v.  DmgloH,  61  i5. 637.) 
And  the  right  of  the  wife  to  carry  on  a  separate  business  with  her 
husband  as  a  silent  or  dormant  partner,  is  impliedly  recognized 
in  a  late  case  in  the  court  of  appeals.  {Soott  v.  Conway,  58  N.  Y, 
R,  619.)  So  also  she  may  subscribe  for  and  hold  stock  in  a  corpo- 
rate company,  the  same  as  though  she  was  9^  f  ems-sole.  {Matter  of 
Reciprocity  Bamk,  22  N»  Y.  R,  9.)  By  the  act  of  1860,  chapter 
90,  section  3,  until  it  was  amended  by  the  act  of  1862,  chapter  72, 
it  was  declared  that  no  conveyance  of  real  estate  by  a  married 
woman  should  be  valid  without  tJie  consent,  in  writing,  of  her  hus- 
band, or  leave  of  the  county  court.  This  provision,  while  it  was  in 
force,  was  held  not  to  apply  to  an  act  of  the  wife  by  which  she 
merely  created  a  charge  or  lien  upon  her  property ;  for  example^ 
her  contract  charging  a  debt  upon  her  separate  estate.  (  Ward  v. 
ServosB^  15  Abb  Pr.  R,  279.)  But  it  was  supposed  that  her  con- 
veyance of  real  estate  without  the  assent  of  h^  husband,  would  6er 
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void  under  the  act.  {Manchester  v.  SaMer^  47  Ba/ri.  H.  155, 159. 
And  vide  Toumaley  v.  Ohapin,  12  Allen's  li.  476.)  The  eonrt  of 
appeals  of  the  state,  however,  have  recently  decided  that  this  provi- 
sion did  not  require  that  such  consent  should  be  a  part  of  or 
concurrent  with  the  execution  of  the  conveyance,  or  that  it  should 
be  given  before  the  delivery  of  it ;  that  if  such  consent  were  given 
before  any  attempt  was  made  on  the  part  of  the  wife  to  avoid  the 
conveyance,  it  validated  it.  ( Wing  v.  Schrcmim,  79  If.  Y.  R.  619. 
S.  a  13  Hun's  R.  377.) 

§  465.  Under  the  present  statutes  it  is  now  settled  beyond  doubt 
or  cavil,  that  a  feme-c(yoert  carrying  on  a  trade  or  business  in  her 
own  name,  has  power  to  make  all  contracts  incident  to  such  trade 
or  business,  and  her  husband  is  exempt  from  all  liability  in  respect 
to  the  same.  And  the  wife  may  be  sued  alone  to  enforce  any  obli- 
gations or  liabilities  which  she  may  enter  into  or  incur  in  respect  to 
such  trade  or  business,  the  same  as  though  she  were  unmarried. 
{Barton  v.  Beer^  35  Barb.  R.  78-80.  Sigd  v.  JohnSy  58  ih.  620, 
623.  S^xston  v.  Fleet,  2  HUt.  R.  483.  Walher  v.  Swazy,  3  AU. 
Pr.  R.  136.  Klen  v.  Oibney,  24  How.  Pr.  R.  31.)  And  it  has 
been  held  by  the  supreme  court,  that  it  is  now  competent  for  a 
feme«m€Tt  to  confess  a  judgment  to  obtain  and  secure  a  loan  to 
carry  on  her  separate  business.  {The  First  National  Bank  of 
Ca/na/ndaigua  v.  Oarlinghouae^  53  Barb.  R.  615.)  And  the  court 
of  appeals  have  held  that  a  confession  of  judgment,  without  action, 
by  a  married  woman  is  not  void,  but  voidable  merely.  {Raraback 
V.  Stebbins,  33  How.  Pr.  R.  278.  S.  C.  3  Reyes'  R.  62.)  Although 
at  an  earlier  day,  the  same  court  came  to  a  difFerent  conclusion. 
(  Watkins  v.  Abrahamis,  24  N.  T.  R.  72.)  But  the  reasons  assigned 
for  the  decisions  that  2i.  feme-covert  could  not  appoint  an  attorney, 
nor  could  a  judgment  inpursiumce  be  given  against  her,  no  longer 
exist.  It  is  now  provided  by  statute  that  she  may  execute,  acknowl- 
edge and  deliver  her  power  of  attorney  in  the  same  manner  and 
with  the  same  force  and  effect  as  though  she  was  a  single  woman. 
{Laws  of  1878,  ch.  300.)  And  the  Code  of  Civil  Procedure  pro- 
vides that  a  judgment  for  or  against  a  married  woman,  may  be 
rendered  and  enforced  in  a  court  of  record,  or  not  of  record,  as  if 
she  was  single.  {Code  of  Oiv.  Pro.  §  1206.  And  vide  Janinski  v. 
Heiddberg,  21  Hvmfs  R.  439.)  Besides,  the  same  Code  provides 
expressly,  that  a  jnarried  woman  may  confess  a  judgment,  when  the 
debt  was  contracted  for  the  benefit  of  her  separate  estate,  or  in  the 
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course  of  any  trade  or  other  business,  carried  on  by  her  on  her  sole 
and  separate  account.  {Code  of  Civ.  Pro.  §  1273.)  And  9,  feme- 
covert  may  compromise  a  doubtful  claim  affecting  her  separate 
estate  the  same  as  a  single  woman.  {Palmer  v.  Norths  36  Barb. 
R.  282.)  Any  claim  against  a  married  woman  for  which  she  may 
confess  a  judgment  as  provided  by  the  Code  may  be  enforced  against 
her  the  same  as  against  an  unmarried  person.  {Freckirvg  v.  Rol- 
land,  63  N.  Y.  R.  422.  Owen  v.  Cawley^  36  tS.  600.  The  Man- 
hattam,  Bra^sand  Manufactvring  Company  ^.Thompson,  68  iJ.  80.) 
§  466.  A  feme^ole  cannot  now  bind  herself  personally  except  in 
cases  where  the  contract  or  undertaking  is  entered  into  for  the  pur- 
pose of  carrying  on  a  separate  business  or  trade,  or  for  the  benefit 
of  her  separate  estate,  and  in  an  action  upon  any  such  obligation 
this  must  be  made  to  appear  affirmatively,  or  the  action  will  fail. 
(  Vide  ManeJiester  v.  Sahler,  47  Barb.  R.  156.  Bogert  v.  GhilicJCj 
65  lb.  822.  Prendergast  v.  Borst^  7  Lams.  R.  489.  SaUock  v. 
De  Munn,  2  N.  Y.  S.  C.  R.by  T.  (6  C.  350.  Johnston  v.  Peug- 
net,  17  Ihin'e  R.  640.  De  MoU  v.  McMuUen,  8  AU.  Pr.  R.  N. 
S.  336.  Kinne  v.  Kinne,  45  Ilouo.  Pr.  R.  61.)  And  when  it  is 
sought  to  charge  the  wife  upon  a  note  or  bond  signed  by  herself 
and  husband,  the  presumption  is,  that  it  was  for  the  debt  of  the 
tiusband.  {GoodaU  v.  M?Adam,  14  How.  Pr.  R.  385.  And  mda 
Hansee  v.  De  Witt,  63  Barb.  R.  63.)  And  if  the  bond  or  note  be 
given  for  the  debt  of  the  husband,  the  wife  is  a  mere  surety  of  the 
husband,  and  she  is  not  liable  personally  on  the  obligation,  though 
she  may  charge  her  separate  estate  with  the  payment  of  it.  {Todd 
V.  Ames,  60  Barb.  R.  464.  And  vide  Isham  v.  Schafer,  lb.  217. 
Oorman  v.  Cruger,  69  N.  Y.  R.  87.)  A  wife's  estate  is  liable  for 
the  price  of  goods  purchased  by  her  as  the  agent  of  her  husband, 
which  were  necessary  for  and  used  in  the  support  of  herself  and 
her  children,  under  the  wording  of  section  1,  chapter  90,  Laws  of 
1860.  {Covert  v.  Tlughes,  8  Ilun^s  R.  306.  And  vide  Wood  v. 
Sanehy,  3  Daly*s  R.  197.)  And  in  an  action  upon  a  promissory 
note  of  a  fem^-covert,  proof  that  it  was  given  for  money  paid  to 
protect  her  real  estate  from  being  sold  on  a  mortgage  is  sufficient 
to  maintain  the  action*  {McVey  v.  Camtwell,  6  Hun^s  R.  528.) 
So  if  a  married  woman  employs  an  attorney  to  defend  an  action 
brought  against  her  which  may,  in  its  result,  create  a  charge  upon 
her  separate  estate,  she  is  liable  for  his  services.  (Blanke  v.  Bryant, 
55  N.  Y.  R.  649.    And  vide  Owen  v.  Cowley,  36  ib.  600.) 
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§  467.  Previous  to  the  enactment  of  the  statute  of  1860,  in  respect 
to  marital  rights,  a  married  woman  got  no  title  to  her  own  earnings 
in  her  own  right,  for  services  performed  by  her  under  an  agreement 
that  she  should  be  paid  therefor,  and  the  agreement  was  made  with 
the  knowledge  of  the  husband,  and  without  objection  on  his  part 
(  Woodbeck  v.  Havens^  42  Barb.  R,  66.  Stokes  v.  Macken^  62  ih. 
145.)  But  as  the  law  now  stands,  a  married  woman  is  entitled  to 
the  compensation  for  her  services  rendered  to  third  persons,  pro- 
vided the  husband  assents  to  the  performance  of  the  service  on  the 
account  of  his  wife,  or  waives  his  claim  to  the  paj  therefor,  and  in 
such  a  case  the  earnings  of  the  wife  are  her  own  separate  property, 
and  are  not  liable  for  the  debts  of  the  husband.  {Sheldon  v.  Bui- 
tony  5  IIurC%  R.  110.  Adams  v.  Curtis^  4  Lans.  R.  164.  H.  M. 
Filer  v.  The  New  York  Central  Railroad  Company ^  49  N.  Y.  R. 
47,  56.  Brooks  v.  Schwein,  54  ib.  343.)  A  feme-coverty  however, 
can  have  no  action  for  her  labor  and  services,  unless  performed  on 
her  sole  and  separate  account,  with  the  assent  of  her  husband.  Her 
services  still  belong  to  her  husband  if  he  sees  fit  to  claim  them,  and 
in  a  case  where  a  married  woman,  living  with  and  keeping  house 
for  her  husband,  and  who  carried  on  a  separate  business  on  her  own 
account,  went  to  the  house  of  a  third  party  and  took  care  of  his 
sick  family,  under  an  agreement  that  he  would  pay  her  therefor, 
it  was  held  that  the  wife  could  not  maintain  an  action  for  her 
services.  {Beam.  v.  Kiahy  4  Bun's  R.  171.  S.  C  6  N.  Y.  S.  C.  R. 
hy  T.  <&  C  464.  And  mde  Birkbeck  v.  Ackroydy  11  Ilun^s  R, 
365.  Cuck  V.  Qiuickenbushy  13  ib.  107.  Carpenter  v.  WeUery 
15  ib.  134,  136.) 

§  468.  In  respect  to  the  cases  in  which  a  married  woman  may  be 
deemed  the  owner  of  personal  property,  it  has  been  decided,  where 
a  wife  who  at  the  time  of  her  marriage  in  England  had  money 
-which  she  retained  and  afterward  purchased  personal  property 
therewith,  taking  the  title  to  herself  without  objection  from  her 
husband,  that  she  acquired  a  legal  title  to  the  property  which  the 
husband's  creditors  could  not  gainsay  or  question.  (  Welsh  v.  C(*ch' 
ra/ny  2  Bun's  R.  675.  S.  0.  5  iT.  Y.  S.  C.  R.hy  T.&  C.  699.) 
This  case  was  reviewed  by  the  court  of  appeals,  and  was  reversed 
upon  a  question  of  practice,  but  the  doctrine  with  respect  to  the 
wife's  right  of  property  was  not  disputed  or  doubted.  (  Welsh  v. 
Cochram,y  63  N.  Y.  R,  181.)  And  the  court  of  appeals  have  settled 
flie  principle,  that  when  a  feme-covert  has  money  at  the  time  of  her 
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marriage,  and  loans  it  directly  to  her  husband,  which  he  treats  as 
her  separate  property,  he  becomes  her  debtor,  and  even  though  the 
marriage  may  have  been  solemnized,  and  the  money  loaned  before 
the  passage  of  any  of  the  married  women's  acts  of  the  state,  the 
husband  would  still  in  equity  become  her  debtor,  and  being  equita- 
bly bound  to  pay,  he  may  do  so  voluntarily,  and  either  in  money  or 
property,  and  if  he  does  so,  that  the  wife  will  hold  the  money 
or  property,  under  the  present  statutes,  by  a  strictly  legal  title, 
good  against  her  husband  and  his  creditors.  {Savage  v.  G^NeiL^  44 
N.  Y.  R,  298.  Woodworth  v.  Sweety  51  i5.  8.  Jay  cox  v.  Caldwell^ 
Ih,  395.    And  vide  AcJcerman  v.  Salmon^  31  How.  Pr,  R,  259.) 

§  469.  A  married  woman,  under  the  present  laws,  may  lease  and 
let  lands.  If  she  hires  such  lands,  whether  she  does  it  for  money 
paid  from  her  separate  estate  or  upon  credit,  the  lands,  to  the  extent 
of  her  interest  therein,  become  her  separate  estate,  and  she  can  let 
them,  and  enter  into  any  contract  in  reference  to  them  as  fully  and 
eflfectually  as  if  she  were  a  feme-sole.  (  Vandevoort  v.  Ootddy  36 
iT.  T.  R.  639.  Prevot  v.  Lawrence,  51  ib.  219,  221.  Westervelt 
V.  Acldey,  2  HrniUs  R.  258.)  She  had  the  right  to  take  a  lease  of 
real  estate  and  hold  it  as  her  separate  estate,  prior  to  the  statute  of 
1860  (cA.  90,  §  7),  if  the  lessee  was  willing  to  assume  the  risk 
of  getting  his  rent,  although  she  could  not  render  herself  personally 
responsible  for  it.  {Draper  v.  Stouvend,  35  N.  Y.  R.  507.)  If 
in  such  a  case  she  hired  the  land  and  paid  the  rent  therefor,  she 
would  have  had  such  an  interest  in  the  land  hired  prior  to  the  act 
of  1860,  as  would  have  enabled  her  to  maintain  an  action  in  her  own 
name  for  trespass  committed  upon  the  property,  or  if  she  were 
wrongfully  ejected  from  such  land,  she  could  maintain  an  action  in 
her  own  name  to  recover  the  possession.  {Fox  v.  Duff,  1  Daly^s 
R.  196.    Derhy  v.  CaUagham,,  16  N.  Y.  R.  71.) 

§  470.  The  supreme  court  of  the  state  at  one  time  held,  that  a 
married  woman  claiming  the  benefit  of  the  acts  with  respect  to 
marital  rights,  must  show  that  she  was  a  resident  of  the  state  at  a 
time  and  under  such  circumstances  as  may  entitle  her  to  such  bene- 
fit. This  doctrine  was  laid  down  in  a  case  wherein  it  appeared  that 
the  wife  was  married  in  Bussia  in  1847,  and  came  into  the  State  of 
New  York  nine  years  after  her  marriage,  and  in  1862,  she  took  a 
bill  of  sale  of  personal  property  from  her  husband  in  consideration 
of  money  loaned  by  her  to  him  while  in  Bussia,  which  property 
was  taken  upon  an  execution  against  her  husband,  and  she  brought 
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to  action  to  recover  its  value,  and  the  court  held  that  the  transfer 
from  the  hnsband  to  the  wife  was  null  and  void.  {Savage  v.  O'Neill 
42  Ba7^,  R,  374.)  But  the  case  was  taken  to  the  court  of  appeals 
and  the  judgment  was  reversed,  and  the  doctrine  declared,  tiiat  in 
the  absence  of  proof,  as  to  the  laws  of  foreign  countries  other  than 
England,  and  the  states  which  have  taken  the  common  law  of  Eng- 
land, the  law  of  New  York  must  furnish  the  rule  for  deciding  the 
rights  of  parties  litigating  in  the  courts  of  that  state.  {Sa/oage  v. 
O'Neil,  44  N,  T,  li.  298.) 

§  471.  By  a  statute  passed  in  1849,  any  person  who  may  hold  as 
trustee  for  any  married  woman,  any  real  or  personal  property, 
under  any  deed  of  conveyance  or  otherwise,  on  the  written  request 
of  such  married  woman,  accompanied  by  a  certificate  of  a  justice  of 
the  supreme  court  to  the  effect  that  she  has  capacity  to  manage  and 
control  such  property,  is  authorized  to  convey  to  such  married 
woman,  by  deed  or  otherwise  all  or  any  portion  of  such  property, 
or  the  rents,  issues  and  profits  thereof,  for  her  sole  and  separate  nse 
iand  benefit.  {Laws  of  1849,  ch.  375,  §  2.  4  Sta^.  at  Zarge^  514.) 
And  when  the  property  is  thus  transferred  to  her  she  becomes  pos- 
sessed of  the  usual  powers  in  respect  to  such  property,  and  subject 
to  all  the  liabilities  in  relation  thereto.  And  a  married  woman 
exercises  certain  powers  as  a  trustee  in  respect  to  a  trust  estate,  but 
«he  cannot  be  made  personally  liable  to  any  contract  which  she  may 
enter  into  respecting  the  trust ;  for  example,  on  her  retainer  of  an 
Isittomey  to  appear  before  a  court  to  protect  her  supposed  interests  in 
such  estate.     (Emhre  v.  FranTclin^  23  Him^s  R.  203.) 

§  472.  It  has  been  before  shown  that  contracts  of  married  women 
are  not  now,  any  more  than  they  were  at  common  law,  binding 
upon  them  except  in  transactions  provided  for  by  statute,  although 
they  may  charge  their  separate  estate  in  some  cases  when  they 
would  not  bind  themselves  in  personam.  Eqnity  sometimes  recog^ 
nizes  a  married  woman's  debt  and  charges  it  upon  her  separate 
estate,  not  on  the  ground  that  the  contracting  it  is  of  itself  an 
appointment  or  charge,  but  because,  when  contracted  on  the  credit  of 
the  separate  estate,  or  for  its  benefit  or  that  of  the  woman,  it  is  just 
that  tlie  estate  should  answer  for  it.  But  eqnity  will  not  enforce 
iftgainst  her  property  a  naked  promise  not  made  in  relation  to  the 
matters  specified  in  the  statute.  (  Vide  Tale  v.  Dederer^  18  ilT.  T. 
li.  265.)  In  cases  of  undertakings  outside  of  these  matters,  Sk/etM- 
oovert  must  specifically  make   them  a  charge  upon  her  separate 
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estate,  and  her  iotention  to  do  so  mnat  be  declared  in  the  precise 
contract  which  is  the  foundation  of  the  charge.  (  Yale  v.  Dederer^ 
22  N,  Y.  R,  450.  ManhaMwn,  Brass  cfe  Mam,uf.  Co.  v.  Thompson, 
58  ib.  80.)  And  the  conrt  of  appeals  have  recently  decided,  that  in 
order  to  charge  the  separate  estate  of  a  married  woman  for  services 
not  rendered  for  the  benefit  of  her  said  estate,  an  agreement  so  to 
charge  most  be  indaded  in  the  original  contract  of  hiring ;  and  that 
an  agreement  by  her  to  charge  the  valne  of  past  services  upon  her 
estate  is  insufScient.    {JSiserUord  v.  Snyder^  71  JV.  Y.  H.  45.) 

§  473.  If  a  feme-oovert  designs  to  create  a  specific  lien  upon  her 
separate  estate,  a  writing  is  necessary  to  accomplish  the  object. 
But  when  the  charge  is  designed  to  be  general,  and  not  confined  to 
any  particular  portion  of  her  separate  estate,  it  may  be  enforced 
against  all  such  property  as  she  may  have  at  the  time  satisfaction  is 
demanded ;  and  in  such  a  case  the  charge  may  be  created  by  an 
oral  contract  made  upon  a  good  consideration  expressing  such  an 
intention,  equally  as  though  the  contract  was  reduced  to  writing. 
If,  however,  the  main  contract  be  in  writing,  then,  of  course, 
the  intention  to  charge  her  separate  estate  for  the  performance 
thereof  must  be  in  writing,  and  in  the  same  instrument,  or  in  con. 
nection  with  it.  {The  Com  MDchange  Insurance  Company  v.  Balh 
cock,  42  iT.  Y,  R.  614,  640.  Owen  v.  Cawley,  36  ib.  600.  Baker 
V.  Lamb^  1 1  HurCs  R.  520.)  And  the  court  of  appeals  have  decided 
the  principle  in  a  kte  case,  where  it  appeared  that  a  married 
woman  having  a  separate  estate,  engaged  board  for  herself  and  hus- 
band, promising  to  pay  for  the  same,  and  to  charge  her  separate 
estate  with  the  payment,  and  the  court  held  the  contract  binding, 
and  that  her  separate  estate  was  chargeable  for  the  board  furnished. 
{Maxen  v.  Scott.  55  N.  Y.  R.  247.  And  vide  Kdty  v.  Long,  4 
N.  Y.  S.  a  R.hy  T.<&  C.  164.  The  Quassaic  National  Bank  v. 
WaddeU,  1  HurCs  R.  125.)  But  it  was  held  by  the  supreme  court 
that  a  feme-covert  was  not  liable  upon  her  contract  to  pay  for  a 
supper  furnished  on  the  occasion  of  her  daughter's  marriage, 
inasmuch  as  the  consideration  could  not  be  said  to  go  to  the  direct 
benefit  of  her  separate  estate,  and  she  did  or  said  nothing  proving 
her  intention  to  charge  her  separate  estate  for  the  debt.  (  White  v. 
Story,  43  Barb.  R.  124,  129.  And  vide  Ledlie  v.  Vrooman,  41 
iJ.  109.  Lmnwe  v.  EUred,  65  «.  410.  S.  C.  1  N,  Y.  S.  C.  /?• 
ly  T.  ds  C.  140.)  And  it  may  be  laid  down  as  a  rule,  that  under 
the  laws  of  New  York,  a  married  woman  may  not  charge  her 
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separate  estate  with  liability  from  which  it  derives  no  benefit,  with- 
out a  written  instrument  expressing  such  an  intention.  (JShorter  v. 
NeUon^  4  Lans.  R.  114.) 

§  474.  The  courts,  as  a  general  rule,  adhere  rigidly  to  the  prin- 
ciple, that  unless  the  contract  of  a  married  woman  is  made  on 
account,  or  for  the  benefit,  of  her  separate  estate,  she  is  not  personally 
liable  thereon,  nor  is  her  separate  estate  liable  except  by  a  contract 
in  writing  in  which  she  expressly  declares  her  intention  to  make 
the  same  a  charge  upon  it.  lu  a  very  late  case  decided  by  the 
supreme  court,  it  appeared  that  the  wife  had  a  separate  estate  and 
lived  in  the  family  with  her  husband,  who  had  given  her  promissory 
note  for  $500.  After  which  a  niece  of  the  wife,  who  was  sick 
and  feeble,  was  taken  into  the  family  under  an  agreement  that  she 
should  do  as  much  work  as  she  was  able  to  do,  and  that  the  wife 
should  pay  to  her  husband  one-half  of  her  board,  after  deducting 
therefrom  what  she  should  .earn.  The  court  held  that  the  wife  had 
not  charged  her  separate  estate  with  such  payment,  and  that  it  could 
not  be  enforced  against  her  as  an  offnset  to  her  note.  {Murphy  v. 
Carpenter^  22  IIutCs  R.  16.)  In  a  later  case,  decided  by  the  same 
court,  it  appeared  that  meat  was  sold  to  a  married  woman,  who  con- 
ducted the  household  affairs  of  her  family,  consisting  of  herself,  hus- 
band and  ten  children  ;  the  husband  supported  the  family,  and  his  wife 
carried  on  no  separate  trade  or  business,  although  she  was  possessed 
of  a  separate  estate  liable  to  be  charged  with  her  debts ;  meat  was 
furnished  for  a  season  to  the  husband,  when  the  vendor  refused  to 
give  him  further  credit,  and  said  to  the  wife  "  if  they  wanted  to 
run  a  bill  he  should  charge  it  to  her,"  to  which  she  replied,  "  yon 
will  not  get  cheated  out  of  it,  if  you  do ;  I  will  see  you  paid." 
And  an  action  was  brought  against  her  to  recover  the  price  of  the 
meat  subsequently  sold.  The  court  held  that  the  wife  was  not 
liable,  because  the  evidence  failed  to  show  an  intent  to  charge  her 
separate  estate  with  the  payment  thereof.  {Salmon  v.  McKnany^  23 
Hvm!%  R.  87.)  And  in  a  little  earlier  case  decided  by  the  same 
court,  it  appeared,  that  a  married  woman,  living  with  her  husband, 
gave  written  orders,  signed  by  her,  to  plaintiff,  a  grocer,  in  the 
form  following :  "  Please  let  the  bearer  have  (naming  the  articles 
and  value)  and  I  will  pay  you."  She  had  a  separate  property,  and  the 
goods  for  which  the  action  was  brought  was  procured  on  the  orders 
for,  and  used  in  support  of  the  family.  It  was  held  that  the  wife's 
separate  estate  was  not  chargeable  for  the  goods  procured.     {Baker 
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V.  Ha/rder^  6  N.  Y.  S.  C.  R.  ly  T.  and  C.  440.)  In  another  case 
decided  by  the  same  court  at  the  same  term,  it  appeared,  that  a 
married  woman,  Kving  with  her  husband  and  children,  for  which 
the  husband  ordinarily  provided,  promised  to  become  responsible 
for  provisions  to  be  furnished  for  the  support  of  the  family,  and  at 
the  time  of  making  the  promise,  she  stated  that  she  owned  certain 
separate  property,  and,  after  the  debt  was  contracted,  promised  to 
pay  it.  The  court  held  that  the  wife  was  in  no  aspect  of  the  case, 
liable  for  the  provisions  furnished.  (  Weir  v.  Groat^  6  N.  Y,  S.  C. 
Jl,  hy  T.  (&  0.  444.)  And  it  may  be  added  as  germane  to  the  sub- 
ject, that  in  the  same  court  it  was  held,  upon  due  deliberation,  th»t 
a  note  drawn  by  the  husband,  acting  as  the  agent  of  his  wife,  and 
by  her  authority,  in  reference  to  her  separate  business,  could  not  be 
enforced  against  her  by  a  bona  fide  holder  for  value,  because  it 
appeared  that  it  was  not  'med  in  reference  to  her  separate  estate  or 
business,  but  was  diverted  by  the  agent.  {Bogert  v.  Gvlickj  45 
IIow,  Pr,  H,  385.  And  vide  Hoffvian  v.  Treadwell^  2  N.  Y.  S. 
a  R.  hy  T.  &  a  57.     Stone  v.  Low,  80  N.  Y.  R.  60.) 

§  475.  But  a  married  woman  can  charge  the  whole,  or  a  portion 
of  her  separate  estate,  as  surety  for  her  husband  even,  but  her  inten- 
tion to  charge  such  separate  estate  must  be  declared  in  the  contract ; 
and  the  contract  will  not  be  vitiated  by  reason  of  the  consideration 
therefor  being  falsely  stated,  {Bamett  v.  Lichtensteiuj  39  Barb. 
R.  194.)  In  cases  where  the  intent  to  charge  her  separate  estate  by  a 
married  woman  is  alleged,  it  is  often  a  question  whether  the  language 
used  is  sufficient  to  eJBfect  the  object.  A  feme-covert,  upon  an 
appeal  by  her  son  from  a  judgment  recovered  against  him,  signed 
an  undertaking  containing  the  clause :  "And  the  said  Mary  A. 
Brown  hereby  further  undertakes,  intends  and  agrees  that  the  fore- 
going undertaking  shall  be  a  charge  upon  her  separate  estate,  and 
hereby  does,  by  said  undertaking,  charge  her  separate  estate,  con- 
sisting of  a  house  and  lot,  No.  36  Water  street,  in  the  city  of  New 
York,  and  a  house  and  lot,  No.  6  Montague  terrace,  in  the  city  of 
Brooklyn,  and  all  other  real  and  personal  property  owned  by  me." 
It  was  held  that  the  law  was  well  settled  in  the  State  of  New  York 
that  a  married  woman  can  incur  obligations  as  surety,  and  that  she 
can  become  a  surety  upon  any  bond  or  undertaking,  which  may  be 
enforced  in  a  court  of  law,  and  the  woman  was  held  liable  upon  the 
undertaking  in  question.  (  Woohey  v.  Brown,  11  HutCb  R.  52. 
Affirmed,  74  N.  Y.  R.  82.    But  vide  Zoomis  v.  Ruck,  56  JUT.  Y. 
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B.  462.)  The  case  of  Keho  v.  T<Aer  (52  Barb.  125),  so  far  as  it 
conflicts  with  this  doctrine,  is  overmled,  as  the  authorities  last  cited 
settle  the  doctrine,  if  there  was  doubt  of  it  before,  that  a  married 
woman,  though  not  liable  upon  a  contract  in  which  she  is  a  surety, 
may  yet  make  her  estate  liable,  if  thereby  she  expressly,  as  part  of 
the  contract,  charges  her  separate  estate,  and  the  obligation  may  be 
enforced  by  judgment  and  execution  in  the  same  manner  as  against 
other  persons,  with  the  single  qualification  that  the  execution  can 
be  levied  and  collected  only  of  her  separate  property.  {Andrews 
V.  Monilards^  8  EurCa  B.  65.  Hier  v.  Staplea,  51  N.  T.  R.  136. 
BaUin  v.  DiUaye^  37  ib.  35.  I%e  Third  National  Bank  v.  Blaie, 
73  lb.  260.)  If  the  note  or  contract  shows  upon  its  face,  and  by  its 
express  teiTtis,  that  the  maker  charges  her  separate  estate,  she  is  con- 
cluded by  it  and  cannot  avoid  it,  except  by  matter  which  would 
invalidate  the  contract  of  any  other  person.  {Merchantt^  Bank 
V.  Scott^  59  Barb,  B,  641.  And  vide  The  Com  Exchange  Bank  v. 
Babcock,  42  N.  T.  li.  613.  Carpenter  v.  ff  Dougherty,  56  ib.  660.) 
§  476.  In  order  to  charge  the  separate  estate  of  a  married  woman 
with  a  debt  it  is  not  necessary  that  there  be  a  specific  and  direct 
agreement  to  that  effect.  If  all  the  facts  and  surrounding  circnm- 
stances  lead  to  the  inevitable  inference  that  she  intended  to  bind  her 
separate  estate,  it  will  be  suflicient.  This  principle  is  well  illus" 
trated  by  the  decision  of  a  late  case  in  the  court  of  appeals,  wherein 
it  appeared  that  the  defendant,  a  married  woman,  had  a  separate 
estate  and  lived  separate  from  her  husband,  and  supported  herself 
and  children  with  the  rents  and  profits.  The  plaintiff  was  a  seam- 
stress and  was  employed  by  the  defendant  to  make  dresses  for  her 
and  her  children,  and  before  the  work  was  commenced,  the  defend- 
ant informed  the  plaintiff  that  she  had  a  separate  estate,  and  promised 
to  pay  for  the  work  when  she  got  her  rents,  on  which  the  plaintiff 
relied.  The  court  held  the  facts  suflScient  to  authorize  a  find- 
ing of  an  intent  to  charge  the  defendant's  separate  estate  and  to 
sustain  a  judgment  against  her.  {Conlin  v.  Cantrdl^  64  N.  Y.  jB. 
217.  And  vide  Williamson  v.  Dodge,  5  HurUe  R.  497.)  And 
when  in  the  contract  to  charge  her  separate  estate  by  a  married 
woman,  she  uses  the  language  that  the  obligation  is  "to  be  paid 
from  her  personal  estate,"  the  court  held  that  the  circumstances 
showed  that  the  word  "personal"  was  evidently  used, not  in  distinc- 
tion from  "  real,"  but  in  the  meaning  of  "  private,"  "  individual " 
or  "  sepai'atc,"  and  that  therefore  her  separate  estate  was  bound. 
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{The  First  NaPional  BanJk  v.  Ewlbert.  22  Hv/n^9  R.  310.)  And 
it  may  be  repeated  here,  that  in  an  action  upon  contract  against  a 
married  woman,  a  general  complaint  as  against  ^kfeme-^ole  is  proper ; 
and  if  the  contract  is  not  one  she  is  authorized  to  make,  the  objec* 
tiou  should  be  taken  by  answer,  {Freohing  v.  HoUandy  53  iT.  Y. 
R.  422.) 

§  477.  In  the  State  of  New  York,  by  virtue  of  a  special  statute 
compensation  may  be  recovered  against  any  person  or  corporation 
for  causing  the  death  of  a  person  by  wrongful  act,  neglect  or  default. 
{Laws  of  1847,  ch.  450.)  And  by  an  amendment  of  the  original 
act  {Laws  of  1870,  ch.  78),  a  husband  or  wife  may  bring  the  action, 
and  receive  a  portion,  if  not  the  whole  of  the  damages  recovered. 
But  prior  to  the  amendment  of  1870,  the  damages  went  to  the 
widow  and  next  of  kin  of  the  deceased  person,  and  the  husband  was 
held  not  to  be  next  of  kin  of  the  wife  within  the  meaning  of  the 
act,  and  was  not  entitled  to  a  distributive  share  of  any  recovery,  for 
causing  the  death  of  his  wife.  (Drake  v.  Q^lmore^  52  N.  T.  R. 
389.  Dickina  v.  The  New  York  Central  Railroad  Compamy^  23 
ih,  158.)  As  the  law  now  stands,  however,  such  an  action  may  be 
brought  for  the  benefit  of  the  "  husband  or  widow  and  next  of 
kin,"  and  the  damages  may  be  assessed  with  reference  to  the  pecu- 
niary injuries  resulting  to  the  husband  as  well  as  to  the  persons 
embraced  in  the  original  act. 

§  478.  By  the  statutes  of  the  state*  a  married  woman,  by  herself 
and  in  her  name,  or  in  the  name  of  any  third  person  with  his  assent 
as  her  trustee,  may  cause  to  be  insured  for  her  sole  use  the  life  of 
her  husband  for  any  definite  period  or  for  the  term  of  his  natural 
life,  and  the  amount  of  the  insurance  may  be  made  payable  in  case 
of  the  death  of  the  wife  before  the  period  at  which  it  becomes  due, 
to  her  husband  or  to  his,  her  or  their  children,  for  their  use,  as  shall 
be  provided  in  the  policy  of  insurance,  and  to  their  guardian,  if 
under  age.  {La/we  of  1858,  oh.  187,  as  amended  ly  LoAJoe  of  1866, 
ch,  656.  AnJ  vide  Moehrmg  v.  Mitchell^  1  jBarb.  Ch,  R,  264. 
McCord  V.  Noyee^  3  Bradf.  R,  139.)  In  1879,  an  act  was  passed 
making  all  policies  of  insurance  issaed  upon  the  lives  of  husbands 
for  the  benefit  and  use  of  their  wives,  in  pursuance  of  the  laws  of 
the  state,  assignable  by  the  wife  with  the  written  consent  of  her 
husband ;  or  in  case  of  her  death  by  her  legal  representatives,  with 
the  written  consent  of  her  husband,  to  any  person  whomsoever,  or 
be  surrendered  to  the  company  issuing  such  policy,  with  the  written 
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consent  of  the  husband.  {Lcms  of  1879,  ch.  248.)  Prior  to  the 
passage  of  this  latter  act,  such  policies  were  in  no  ease  assignable, 
and  even  now,  they  can  only  be  assigned  with  the  consent  of  the 
husband.  (  Vide  Wilson  v.  Lawrmoey  76  N.  T.  JR.  585.  S.  0.  18 
Sim's  R.  238.  £ddie  v.  SUmmoriy  26  ilT.  T.  JR.  9.  Barry  r. 
Brune^  59  ib.  587.     Brummer  v.  (7<?A^,  57  How.  Pr.  R.  386.) 

§  479.  Such  are  the  statutory  peculiarities  of  the  State  of  Ifew 
York  respecting  husband  and  wife,  and  the  position,  powers  and 
rights  of  married  women,  together  with  the  construction  which 
has  been  given  to  the  various  enactments  upon  the  subject,  by 
the  judicial  tribunals  of  the  state.  The  statement,  which  is  full 
and  complete,  bringing  down  the  statutes  and  authorities  to  the 
present  time,  necessarily  occupies  considerable  space,  but  it  is 
thought  that  the  exposition  may  be  of  service  to  the  legal  profes- 
sion, not  only  in  the  State  of  New  York,  but  in  other  states,  where 
a  similar  policy  has  been  adopted.  It  will  be  seen  that  the  reform 
was  inaugurated  in  the  New  York  legislature,  in  1848,  but  long 
before  this  there  was  a  strong  sentiment  that  the  wife  was  the 
victim  of  legal  oppression,  from  which  she  ought  to  be  relieved, 
and  that  the  subject  came  prominently  before  the  constitutional 
convention  of  1846,  but  failed  to  become  incorporated  into  the 
new  constitution  by  a  close  vote. 

Previous  to  the  enabling  act  of  1848,  the  common  law  rule  with 
respect  to  married  women  prevailed  in  the  state  by  which  the  per- 
sonal property  of  a  woman  passed  absolutely  to  her  husband  upon 
her  marriage,  nor  could  she  by  her  own  labor  or  service  acquire 
any  thing  during  its  continuance,  unless  an  express  agreement 
was  entered  into  before  marriage,  or  after,  by  the  interposition  of 
trustees,  antliorizing  her  to  carry  on  trade  or  business  on  her  own 
account.  Her  husband  was  entitled  to  the  rents  and  profits  of  her 
real  estate,  and  after  her  death,  if  there  were  issue  by  the  marriage, 
he  had  in  it  a  life  estate  as  tenant  by  the  curtesy.  AH  this  has 
been  essentially  changed  by  the  legislation  which  occurred,  except 
that  the  husband  may  have  the  right  by  curtesy  in  the  real  prop- 
erty and  of  administration  of  her  personalty,  in  so  much  as  remains 
at  her  death  undisposed  of  and  unbequeathed.  But  the  statutes 
have  taken  away  from  the  husband  any  right  to  the  personal  prop- 
erty which  the  wife  has  at  the  time  of  her  marriage,  or  to  the  rents, 
issues  and  profits  of  her  real  estate  during  marriage ;  and  she  is 
allowed  during  coverture  to  take  real  or  personal  property,  and  hold 
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it  to  her  sole  and  separate  use ;  to  acquire  property  by  trade,  busi- 
ness, labor  or  service,  carried  on  or  performed  on  her  own  account, 
and  dispose  of  the  same,  and  to  maie  bargains  and  contracts  in 
relation  to  such  property,  in  almost  any  mode  known  to  the  law  or 
to  the  practice  of  the  commercial  community ;  and  she  may  sue 
and  be  sued  in  all  matters  having  relation  to  her  property,  and  may 
bring  and  maintain  an  action  in  her  own  name  for  damages  against 
any  person  or  body  corporate,  for  any  injury  to  her  person  or  char- 
acter, the  same  as  if  she  were  sole.  In  a  word,  the  statutes  have 
well  nigh  removed  all  of  her  disabilities  by  reason  of  coverture, 
and  have  placed  her  upon  substantially  the  same  footing  of  a 
feme^scie. 


CHAPTER  XXXIIL 

STATUTOSY    POLIOY    OF     THE    NEW     ENGLAND     STATES    BELATING    TO 

KA£BIED   WOMEN  AND  MABITAL   BIGHTS  —  LAWS   OF  MAINE LAWS 

OF  NEW  HAMP8HIBE  —  LAWS  OF   VEBMONl' JUDICIAL  OONSTBUOnON 

AND   DECISIONS. 

§  480.  In  the  State  of  Maine,  a  married  woman  of  any  age  may 
own  in  her  own  right  real  and  personal  estate  acquired  by  descent, 
gift,  or  purchase,  and  may  manage,  sell,  convey  and  devise  the  same 
by  will,  as  if  9ole^  and  without  the  joinder  or  assent  of  her  husband ; 
but  real  estate  directly  or  indirectly  conveyed  to  her  by  her  hus- 
band or  paid  for  by  him,  or  given  or  devised  to  her  by  his  relatives, 
cannot  be  conveyed  by  her  without  the  joinder  of  her  husband  in 
such  conveyance.  When  payment  was  made  for  property  conveyed 
to  her  from  the  property  of  her  husband,  or  it  was  conveyed  by 
him  to  her  without  a  valuable  consideration  paid  therefor,'  it  may 
be  taken  as  the  property  of  her  husband  to  pay  his  debts  contracted 
before  such  purchase.  The  husband  acquires  no  right  to  any  prop- 
erty of  his  wife  by  marriage ;  but  the  wife  may  release  to  her  hus- 
band the  right  to  control  her  property,  or  any  part  of  it,  and  to 
dispose  of  the  income  thereof  for  their  mutual  benefit,  and  may 
in  writing  revoke  the  same.  The  wife  may  prosecute  and  defend 
suits  at  law  or  in  equity  for  the  preservation  and  protection  of  her 
property,  as  if  unmarried,  or  may  do  it  jointly  with  her  husband. 
Neither  of  them  can  be  arrested  on  such  writ  or  execution ;  nor 
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can  he  alone  maintain  an  action  respecting  his  wife's  property. 
She  may  receive  the  wages  of  her  personal  labor  not  performed  for 
her  own  family,  maintain  an  action  therefor  in  her  own  nam^,  and 
hold  them  in  her  own  right  against  her  husband  or  any  other 
person. 

When  a  married  woman  dies  intestate,  her  property  descends  to 
her  heirs ;  and  administration  and  distribution  may  take  place,  as  if 
she  had  not  been  married.  When  the  husband  abandons  his  wife 
or  is  confined  in  state  prison,  the  supreme  judicial  court  may  author- 
ize her  to  make  contracts,  and  any  person  holding  personal  property 
to  which  the  husband  is  entitled  in  her  right,  to  pay  or  deliver  the 
same  to  her,  for  her  disposal,  and  for  which  she  may  make  a  valid 
discharge.  All  contracts  lawfully  made  by  the  wife  by  virtue  of 
such  power  are  binding  upon  her  or  her  husband,  and  during  snch 
absence  or  confinement  she  may  sue  and  be  sued  thereon,  and  for 
all  acts  done  by  her ;  and  execution  may  be  enforced  a^nst  her,  as 
if  unmarried. 

When  a  married  woman  comes  from  any  other  state  or  country 
and  remains  in  the  State  of  Maine,  without  living  with  her  hus- 
band, she  may  make  contracts,  dispose  ot  property,  sue  and  be  suedt 
as  if  unmarried.  When  her  husband  comes  and  claims  his  marital 
rights,  her  contracts  and  suits  will  be  affected  the  same  as  if  they 
were  then  first  married.     (/?.  S,  1870,  ch.  61.) 

§  481.  The  statutes  respecting  the  rights  and  property  of  married 
women  were  enacted  in  1844,  or  since  that  time;  and  the  husband 
has  a  life  estate  in  the  real  property  of  the  wife  acquired  prior  to 
the  statute  of  1844,  which  may  be  taken  in  execution  for  his  debts, 
provided  the  marriage  was  celebrated  before  that  date.  Simul- 
taneously with  her  acquisition  of  title  to  the  estate,  the  rights  of 
her  husband  therein  were  perfected ;  and  their  rights  remain  imaf- 
fected  by  the  subsequent  statutes  securing  to  married  women  their 
rights  of  property.  The  deed  of  a  married  woman  of  her  real 
estate  acquired  prior  to  the  enactment  of  the  statute  of  1844  is 
void  if  the  husband  did  not  join  her  in  the  conveyance.  {Beale  v. 
Knowles^  46  Mcdne  R.  479.)  And  when  the  wife  owned  the  money 
for  which  she  sued,  in  her  own  right,  at  the  time  of  her  marriage  in 
1834,  and  it  was  never  reduced  to  possession  by  her  husband  during 
her  coverture,  but  remained  under  her  sole  control,  the  court  held 
that  the  money  became  absolutely  vested  in  the  husband  at  the  time 
of  his  marriage,  and,  at  his  death,  descended  to  his  heirs  as  a  part 
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of  his  estate,  though  he  left  his  wife  surviving  him  as  his  widow, 
who  then  had  the  money  under  her  own  control.  {Jordcm  v.  Jor- 
domy  52  Maine  R.  320.) 

K  feme-covert  is  not  capable,  under  the  statutes  of  Maine,  of  bind- 
ing herself  by  a  promissory  note,  and  such  an  instrument  cannot  be 
legally  enforced.  And  when  she  joins  with  her  Imsband  in  a  note 
for  money  loaned  to  him,  and  gives  a  mortgage  of  her  real  estate 
as  security  for  the  payment  of  the  note,  the  case  is  not  altered.  It 
will  then  be  considered  that  the  money  was  borrowed  on  the  per- 
sonal security  of  the  husband,  and  the  wife  is  not  liable  for  it. 
{Roach  V.  Randall^  45  Maine  R.  438.  Vide  also  Tlowe  v.  Wilder^ 
84  ib.  556.    And  vide  Sawyer  v.  Femald^  59  ib,  500.) 

The  general  rule  of  law  is,  that  a  married  woman  cannot  make  a 
binding  contract,  or  be  the  subject  of  a  suit ;  but  if  there  has  been 
a  desertion  by  the  husband,  in  the  ordinary  meaning  of  the  term, 
and  their  separation  has  been  long  continued,  and  is  so  complete 
that  he  must  be  regarded  as  having  renounced  all  his  marital  rights 
and  relations,  such  a  case  would  be  an  exception  to  the  rule,  and  she 
would  be  treated  as  ^.femeeole.  This  has  been  held  to  be  the  rule 
at  common  law,  as  has  been  before  shown.  The  rights  of  the  par- 
ties in  such  a  case,  when  the  contract  was  made  in  1856,  are  not 
materially  affected  by  the  statutes  of  the  state  giving  to  married 
women  the  power  to  hold  and  manage  their  property,  and  to  enforce 
remedies  in  their  own  names  when  it  has  been  injured.  {Ayer  v. 
Warren^  47  Maine  R.  217.) 

§  482.  Although  the  recent  statutes  relating  to  the  rights  of  mar- 
ried women  neither  authorize  them  nor  recognize  their  right  to 
mortgage  their  real  estate,  yet  it  was  manifestly  not  the  intention  of 
the  legislature  thereby  to  restrict  them  in  the  exercise  of  that  right, 
which  existed  at  common  law ;  and  where  the  wife,  the  husband 
joining  with  her  in  the  deed,  conveyed  her  estate  in  mortgage  to 
secure  a  debt  of  her  husband,  the  mortgage  was  held  to  be  valid. 
{Eaton  V.  Naaon^  47  Maine  R.  132.  Spinxer  v.  Berey^  IK  330.) 
More  yet ;  the  courts  now  hold  that,  by  the  provisions  of  the  stat- 
utes of  the  state,  a  married  women  may  execute  a  deed  of  mortgage 
of  her  separate  estate,  which  will  be  valid,  notwithstanding  her 
promissory  notes  secured  thereby  cannot,  i/n  law^  be  enforced  against 
her.  Therefore,  a  mortgage  to  secure  the  payment  of  a  sum  of 
money  may  be  upheld,  although  there  is  connected  with  it  no  other 
obligation  or  contract  of  the  mortgagor  or  of  any  other  person  to 
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'psij  the  same.  The  court  say,  in  their  opinion,  that  the  power  con- 
ferred npon  married  women  by  the  statute,  to  control,  sell  and 
convey  their  estate,  real  and  personal,  is  full  and  perfect.  It  cannot 
be  more  complete.  They  may,  under  its  provisions,  bind  their 
estates  as  effectually  as  any  other  citizen.  Thus  far  the  law  extends 
the  rights  of  women  under  coverture ;  and,  although  they  still 
remain  under  the  common  law  disabilities  as  to  personal  contracts, 
yet,  as  a  mortgage  is  simply  a  conditional  conveyance  of  land, 
designed  as  security  for  the  payment  of  money,  or  performance  of 
some  other  act,  and  to  be  void  upon  payment  or  performance,  mar- 
ried women  may  mortgage  their  property  in  such  a  way  as  fully  to 
pass  the  title  upon  the  mortgage  being  foreclosed.  {Brookings  v. 
WhUsy  49  Maine  H,  479.  Vide  also  Humphreys  v.  Newmaa^ 
51  ih.  40.) 

§  483.  As  bhe  law  now  stands  in  Maine,  the  wife  may  deed  her 
lands  directly  to  her  husband.  {AUen  v.  Hooper^  60.JI£aine  JR, 
871.)  And  a  husband,  although  he  be  insolvent,  may  convey  real 
estate  to  his  wife,  in  payment  of  a  note  given  her  by  him,  for 
money  of  hers  loaned  him,  if  there  be  no  intent  to  defraud  or 
delay  creditors.  {RcmdaU  v.  Sweety  51  Maine  R.  246.)  And 
where  the  creditors  of  the  husband  in  any  case  would  impeach  the 
title  of  the  wife  to  any  property  conveyed  to  her,  the  burden  is  on 
him  to  prove  that  it  came  to  her  directly  or  indirectly  from  her 
husband,  after  coverture,  and  fraudulently  as  to  creditors.  (  Wins- 
lo^jo  V.  Gilbrethy  50  Maine  R.  90.) 

A  feme-covert  may  carry  on  business  on  her  own  account,  and 
no  action  can  be  sustained  against  the  husband  for  goods  and  chat- 
tels fumislied  in  the  course  of  her  business,  even  though  a  portion 
of  the  proceeds  go  toward  the  support  of  her  husband  and  family. 
But  where  the  purchases  and  sales  were  made  with  his  knowledge 
and  consent,  and  he  participates  in  the  profits  of  the  business, 
knowing  them  to  be  such,  and  that  she  professed  to  act  for  him, 
the  court  held  that  the  jury  may  infer  that  the  purchases  were 
made  on  his  credit,  and  he  will  be  liable  to  pay  the  purchase-price 
of  such  goods.  (CdUby  v.  Lamson^  39  Maine  R.  119.  Oxnard  v. 
Swanton^  lb.  125.) 

§  484.  Under  the  present  statutes  of  the  state,  the  husband  may 
lawfully  transfer  a  promissory  note  to  his  wife,  although  the  maker 
is  at  the  time  his  creditor.  To  defeat  such  a  transfer,  inadequacy 
of  consideration  is  not  sufficient.     There  must  be  an  intent  also  to 
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defraud  existing  creditors.  Bat  inadequacy  of  consideration  is 
proper  to  be  submitted  to  the  jury  for  the  9ole  purpose  of  ascer- 
taining the  intent  of  the  parties.  The  common  law  rule  which 
makes  such  a  transfer  from  husband  to  wife  absolutely  void,  has 
been  changed  by  the  statute,  and  now  the  same  may  be  sustained. 
{Motley  V.  Sawyer^  38  Maine  R.  68.  And  vide  Dame  v.  Ilerrich, 
a:  ih.  397.) 

Although  by  the  statute  a  married  woman  may  become  the  owner 
of  real  or  personal  property  by  bequest,  devise,  gift,  purchase  or 
distribution,  in  order  to  become  the  owner  by  purGhase^  she  must 
make  it  from  lier  own  property,  or  that  of  others,  by  their  consent, 
for  her  use.  {Merrill  v.  Smithj  37  Maine  R,  394.)  But  under  the 
act  of  1844,  chapter  117,  amended  by  the  act  of  1847,  chapter  27,  a 
woman,  during  coverture,  may  acquire  property  by  purchase  in  her 
own  exclusive  right ;  and  in  property  thus  acquired,  and  paid  for 
with  her  money,  though  the  husband  was  the  agent  employed  by 
her  in  making  the  purchase,  he  has  no  right  of  possession,  and  can 
maintain  no  action  for  taking  it  away  against  persons  acting  under 
her  direction     {Southard  v.  Pipers  36  Maine  R,  84.) 

§  485.  By  the  statute  of  1847  amending  the  act  of  1844,  to  secure 
to  married  women  their  rights  in  property,  a  subsequent  conveyance 
of  land  by  a  husband  directly  to  his  wife  is  made  effectual  to  pass 
the  title,  unless  the  creditors  may  be  thereby  defrauded.  {Johnson 
V.  StilUngs,  35  Maine  R.  427.) 

A  married  woman  may  maintain  a  suit  in  her  own  name  alone, 
to  recover  possession  of  land  belonging  to  her.  She  may  convey 
her  land  by  a  deed  executed  jointly  by  herself  and  husband  for 
that  purpose ;  and  a  deed  so  executed  is  not  entirely  void  as  to  the 
wife,  though  executed  when  she  was  under  the  age  of  twenty-one 
years.  She  may,  however,  avoid  it  after  coming  of  age  by  bring- 
ing her  suit  for  the  land ;  although  the  tenant  in  such  suit  claiming 
under  such  a  deed  will  not  be  accountable  for  any  rents  or  profits, 
which  accrued  prior  to  notice  that  the  wife  intended  to  avoid  the 
deed.  (  Wel>b  v.  ffaU^  35  Maine  R.  336.)  But  a  wife  cannot  main- 
tain an  action  against  her  husband  under  the  statutes,  on  a  note 
given  by  him  to  her  during  coverture.  {Crawther  v.  CrowiheTy  55 
Maine  R.  358.)  And  she  can  have  no  cause  of  action  against  her 
husband  for  an  assault  or  a  false  imprisonment  committed  upon  her, 
nor  against  persons  who  co-operated  with  him  in  it.  And  the  fact 
that  she  has  procured  a  divorce  does  not  enable  her  to  sue  for  such 
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a  tort  committed  during  the  covertnre.    (AhioU  v.  AVbott^  67 
Maine  R.  304.     And  mde  Hobba  r.  Robhs^  70  ib,  — .)    Indeed,  the 
Btatutes  do  not  give  the  wife  a  right  of  action  in  cases  of  tort ;  not 
oven  for  violence  committed  upon  her  person  or  for  malicious  prosecu- 
tion.    {Brdlard  v.  liusseU,  33  Maine  S.  196.    Laughlin  v.  Eaton, 
64  ih,  156.)     And  the  husband  is  liable  for  the  wife's  torts,  under 
the  present  statutes,  the  same  now  as  at  common  law,  except  as  to 
all  acts  done  by  the  wife  or  in  her  name  and  behalf,  for  the  enforce- 
ment of  her  supposed  rights  in  her  own  property,  when  she  herself 
is  responsible.     {Fergrison  v.  Brooks^  67  Maine  JS.  251.)     A  hus- 
band and  wife  may  have  dealings  together,  and  the  husband  may 
become  indebted  to  his  wife ;  and  the  fact  that  a  debt  from  hus- 
band to  his  wife,  and  a  note  originally  given  therefor,  have  existed 
for  a  period  sufficient  to  bar  an  action  thereon,  is  not  such  conclu- 
sive evidence  of  a  want  of  good  faith  as  to  give  other  creditors 
ground  to  complain  of  his  preference,  and  compel  payment  of  their 
executions  out  of  land  which  he  has  caused  to  be  conveyed  to  her  in 
liquidation  of  such  debt.     {French  v.  MoUey^  63  Maine  R.  326. 
Trowljridge  v.  Holden,  58  ib.  117.)    And  where  a  woman  took  a 
note  payable  to  her  order,  for  personal  services,  assigned  it  by 
delivery  to  her  brother  upon  her  debt  to  him  for  board,  and  after^ 
ward  married  the  maker,  it  was  held  that  her  indorsement  after  such 
marriage  transfer'-ed  the  legal  title  to  such  assignee.     {GuptUy. 
Home,  63  Maine  R.  405.)     Under  the   earlier  acts   relating  to 
married  women,  it  was  held  that  a  feme-covert  had  no  power  to  sell 
her  personal  property  without  the  assent  of  her  husband.    {Swift 
V.  Luce,  27  Maine  R.  285.)    But  she  may  now  dispose  of  both 
real  and  personal  property,  not  coming  to  her  by  her  husband,  the 
same  as  though  she  was  single.     (But  vide  Eldridge  v.  Preble,  34 
Maine  R.  148.     Cla7^k  v.  Viles,  -32  ib.  32.     Greenleaf  v.  Hilly  31 
ib.  562.     McZellan  v.  NeUon,  27  ih.  1 29.) 

§  486.  As  the  law  now  stands  in  Maine,  the  natural  increase  of 
domestic  animals,  owned  and  possessed  by  a  married  woman  as  part 
of  her  personal  property,  and  kept  on  her  husband's  farm,  belong 
to  her.  {TlanBon  v.  MiUett,  55  Maine  R.  184.)  And  manure 
accumulated  in  the  course  of  husbandry  from  the  occupation  of  a 
farm  belonging  to  the  wife,  as  between  her  and  her  husband,  is  a 
part  of  the  land  belonging  to  her,  although  his  stock  and  his  hay, 
brought  upon  the  place  while  occupied  by  them,  in  part  produced 
the  accumulation.    (Norton  v.   Craig,  68  Maine  R.  275.)    The 
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general  power  given  to  married  women  to  "  manage  their  real  and 
]>ersonal  estate  as  if  wfo,"  includes  a  submission  to  arbitration  of 
the  questions  of  damages  for  the  flowage  of  their  lands,  and  a 
covenant  to  abide  the  award.  {Duren  v.  OetcheU^  55  Maims  R* 
241.)  Although  it  is  held  that  the  act  of  1862  {Pvh,  Law%^  chap. 
52)  is  exclusively  prospective  and  does  not  apply  to  contracts  made 
before  its  enactment.  {Bryant  v.  Merrill^  55  Main^e  H.  515.)  A 
husband  may  have  an  action  for  his  wife's  personal  services. 
{Gotild  Y,  Carlton^  55  Maine  R,  511.)  Although  the  wife  may 
have  an  action  in  her  own  name  to  recover  the  wages  of  her  per- 
sonal labor,  not  performed  for  her  family,  and  have  all  the  remedies 
in  such  case  as  if  she  were  a  feme-sole,  {Tunka  v.  Orover^  57 
Maine  R,  586.)  And  the  liusband  cannot  maintain  trespass  quarc 
clau8U7n  f regit  against  a  party  for  carrying  away  soil  from  his  wife's 
farm.  {Bradford  v.  Hanacorn^  68  Maine  R.  103.)  Property  con- 
veyed to  a  married  woman,  but  paid  for  by  her  husband,  may  be 
taken  to  pay  his  prior  debt ;  if  he  paid  only  a  part,  his  interest  may 
be  taken.  {CaU  v.  Perkins,  65  Maine  R,  439.  And  vide  Oray 
V.  Chase,  57  ib.  558.)  A  contract  of  suretyship,  made  by  a  mar- 
ried woman,  as  the  law  now  stands,  is  valid  and  may  be  enforced. 
{Mayo  v.  Hutchinson,  57  Maine  R.  546.)  And  she  is  not  pro- 
hibited from  conveying,  without  the  joinder  of  her  husband,  all- 
land  which  he  may  have  ever  owned,  but  only  such  as  has  been  con- 
veyed by  him  to  her.  {Bean  v.  Boothhy,  57  Maine  R,  295.)  So 
also  the  wife  may  take  upon  her  the  duty  and  trust  of  an  executrix 
of  a  will  in  which  she  is  named  for  that  office,  during  coverture, 
with  the  husband's  consent.  {Matter  of  Stewart,  56  Maine  R.  300.) 
§  487.  In  the  State  of  New  Hampshire,  the  statutes  have  vir- 
tually swept  away  all  of  the  common  law  disabilities  of  married 
women,  and  taken  from  their  husbands  all  rights  to  their  property,, 
earnings  and  services.  A  feme-covert  in  that  state  may  now  hold 
property,  both  real  and  personal,  and  may  sell  and  dispose  of  the 
same  by  conveyance  or  will  the  same  as  a  single  woman.  She  may 
control  her  own  property  and  earnings  independent  of  her  husband, 
and  they  are  not  subject  to  his  debts.  She  is  authorized  to  make 
contracts  in  her  own  name,  buy  goods,  bind  herself  by  note  or  other- 
wise, and  transact  business  generally,  and  bind  her  property  in  the 
course  of  such  business,  the  same,  in  all  respects,  as  if  she  was  sets. 
Her  separate  property  cannot  be  made  subject  to  her  husband  nor 
his  creditors  without  her  own  act  or  consent,  and  she  cannot,  nor 
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can  her  separate  estate  be  held  upon  a  contract  or  conveyance  made 
by  her  as  surety  or  guaranty  for  her  husband,  and,  indeed,  she  has 
no  power  to  bind  herself  or  property  in  any  way  for  or  in  behalf  of 
her  husband.  The  wife  has  the  same  remedies,  both  at  law  and  in 
equity,  and  is  made  liable  upon  any  contract  in  respect  to  her  prop- 
erty, in  the  same  manner  and  ^with  the  same  effect  as  if  she  were 
unmarried.  She  may  make  her  husband  her  agent,  and  make  con- 
tracts with  him,  on  which  she  may  maintain  an  action  against  him, 
the  same  as  though  the  marriage  relations  did  not  exist.  She  is 
entitled  to  a  homestead  and  dower,  and  her  husband  cannot  be 
deprived  of  curtesy  in  her  lands  by  will.  Although  tlie  wife  may 
have  an  action  against  her  husband,  he  can  have  none  against 
her,  and  he  is  not  permitted  to  convey  away  his  real  estate  which  is 
improved  without  the  consent  of  his  wife,  neither  can  he  convey 
hifi  real  estate  to  his  wife.  In  case  the  husband  deserts  his  wife,  or 
is  a  spendthrift,  or  is  insane,  or  has  joined  a  religious  society  which 
professes  to  ignore  the  relation  of  husband  and  wife,  the  wife  is 
given  all  the  rights  of  2i  feme-sole  so  long  as  the  cause  shall  continue. 
The  widow  is  entitled  to  dower  in  all  the  improved  realty  of  which 
the  hupband  was  seised  during  coverture,  except  such  as  may  have 
been  taken  or  set  off  for  the  payment  of  debt,  and  her  dower  estate 
is  the  use  of  one-third  of  such  realty  for  life  ;  although  the  widow, 
may,  if  she  so  elect,  take  a  distributive  share  of  her  hnsband^s  real 
estate  in  lieu  of  dower.  {Vide  Oen.  Laws  of  1878,  ch,  183,  202. 
Also  vide  Laws  of  1860,  ch,  2342.  Laws  of  1866,  cL  4252, 
amd  Pub.  Laws  of  1S70,  1871,  1872,  1875  and  1876,  in  relation  to 
the  rights  of  married  women.  Vide  also  Woodman  v.  Woodman^ 
54  N.  U.  R.  226.  Ila^ell  v.  IliU,  47  ih.  407.  PeUingiU  v. 
Butterfidd^  45  ib.  195.     Shannon  v.  Can/ney^  44  ib,  592.) 

§  488.  Under  the  present  statutes  of  New  Hampshire,  a  married 
woman  holding  real  estate  to  her  sole  and  separate  use,  possesses  the 
same  rights  and  powers,  and  is  entitled  to  the  same  remedies  at  law 
and  in  equity,  in  respect  to  such  property  as  if  she  were  unmarried. 
{AUnn  V.  Lord^  39  N.  H.  li.  196.  And  vide  Russ  v.  Oeorge, 
45  ib.  467.)  Under  the  former  policy  of  the  state,  the  wife  was  not 
entitled  to  her  own  earnings.  {Boyt  v.  White^  46  N.  II.  R.  45 ) 
But  the  contrary  is  the  doctrine  now,  and  the  wife  may  recover  the 
value  of  her  own  earnings,  and  the  husband  cannot  be  legally  joined 
with  her  in  the  action  for  that  purpose.  {Alexanders  v.  Goodwin^ 
64  N.  H.  R.  423.     Cooper  v.  Alger,  51  ib.  172.)    Under  the  mar- 
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ried  women's  separate  property  act,  the  husband  and  wife  may 
transfer  personal  chattels,  the  one  to  the  other,  and  the  evidence  of 
the  transfer  is  the  same  in  either  case.  {Houston  v.  Cla/rk^  50  If. 
IL  R,  479.)  And  personal  property  purchased  by  the  wife  with 
money  realized  from  her  separate  estate,  prior  to  some  of  the  later 
enactments  in  respect  to  marital  rights,  belonged  to  her.  {Hutchina 
V.  Colby ^  43  N,  H.  R,  159.)  But  up  to  the  time  of  the  taking  effect 
of  the  act  of  1860,  the  husband  retained  his  common  law  rights  in 
his  wife's  choses  in  action.  (Atherton  v.  McQueston^  46  N,  H,  R. 
205.)  When  the  husband  purchases  land  and  takes  the  deed  in  his 
wife's  n^Lme,  prima /aoie^  the  entire  estate  is  the  wife's,  and  the  result 
would  be  the  same  if  payments  on  the  purchase  were  made,  subse- 
quent to  the  conveyance,  by  the  husband.  {Dickinson  v.  Davis, 
43  iT.  E.  R.  647.  Francestovm  v.  Deering,  41  ib.  438.)  And  if 
the  deed  of  the  wife's  land  purports  to  be  the  conveyance  of  the 
wife  alone,  but  is  executed  by  both  husband  and  wife,  it  passes 
the  title  of  both.    (  Woodward  v.  Seaver,  38  iT.  E.  R.  29.) 

§  489.  A  wife  may  dispose  of  property  recognized  as  her  sole  and 
separate  estate  by  will  or  otherwise,  but  it  is  doubtful  whether  any 
other  species  of  property  she  can  so  dispose  of  without  her  hus- 
band's consent.  {Saribom  v.  Batcheldor,  51  iT.  E.  R,  426.)  And 
in  order  that  she  may  be  made  liable  on  her  personal  contracts,  such 
contracts  must  have  reference  exclusively  to  the  subjects  mentioned 
in  the  acts.  ( Vide  Bailey  v.  Pearson,  29  N,  H.  R,  77.  Ames  v. 
Foster,  42  ib.  381.  Leach  v.  Noyes,  45  ib.  364.)  But  under  the 
law  giving  her  control  of  her  earnings  she  may  become  liable  for 
necessaries  funushed  on  her  order  and  account.  {Eammond  v.  Cor- 
belt,  50  N.  E.  R.  501.  S,  C.  51  ib.  311.)  Although  it  has  been  held 
that  her  contract  to  pay  for  services  of  an  attorney,  in  prosecuting  a 
libel  for  divorce  against  her  husband  is  not  binding.  (  Whipple  v, 
OUes,  55  If.  S.  R.  139.)  The  wife  has  an  action  in  her  own  name 
for  the  disturbance  of  the  possession  of  the  land  of  which  she  is 
seised  to  her  sole  and  separate  use.  ( Vfhidden  v,  Colemam,  47  N.  E. 
R.  297.  But  vide  Wentworth  v.  Remick,  Ib.  226.)  But  an  action 
must  be  brought  against  both  husband  and  wife  jointly,  for  money 
given  to  the  wife  to  keep,  bnt  by  both  wrongfully  converted  to  their 
own  use.  {Carlton  v.  Saywood,  49  N.  E.  R.  314.)  The  common 
law  doctrine  of  tenancies  by  entirety  in  lands  conveyed  to  husband 
and  wife,  is  abrogated  by  the  married  women's  act  of  1860.  {Cl^rk 
V.  Clark,  56  N.  E.  R.  105.) 
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§  490.  As  has  been  before  stated,  by  the  statutes  of  New  Hamp- 
shire, a  homestead  to  the  value  of  $500,  is  secured  to  the  family, 
and  eannr>t  be  taken  for  the  husband's  debts,  while  a  widow  or 
minor  child  lives  thereon,  and  under  these  enactments  the  courts 
hold  that  a  widow  is  entitled  to  dower  and  homestead  in  an  equity 
of  redemption  in  real  estate  of  her  late  husband  against  all  persons, 
except  the  mortgagee  or  those  claiming  under  him.  But  she  cannot 
have  dower  or  homestead  as  against  the  mortgagee,  except  by  pay- 
ment of  the  whole  mortgage  debt ;  against  any  and  everyone  having 
an  interest  in  the  redemption,  and  who  has  actually  redeemed  the 
mortgage,  she  can  hold  her  dower  and  homestead  upon  payment 
of  contribution.  If  the  administrator  of  the  husband  redeems  the 
mortgage  from  assets  of  the  estate,  then  the  widow  takes  dower  and 
homestead  without  contribution.  After  the  decease  of  the  mort- 
gagee, if  the  equity  of  redemption  is  purchased  by  the  mortgagor, 
the  two  estates,  under  the  mortgage  and  the  equity  of  redemption, 
become  merged,  as  though  some  third  person  had  purchased  the 
equity  and  then  redeemed  the  mortgage ;  and  in  such  case  the  widow 
may  hold  her  dower  and  homestead  discharged  from  the  mortgage 
by  contribution  only.  In  such  case,  it  is  immaterial  whether  the 
dower  and  homestead,  or  either  of  them,  be  first  assigned  or  tlie 
equity  be  first  sold,  since  the  owners  of  these  interests,  in  either 
case,  stand  on  the  same  ground  in  equity,  their  separate  estates 
commencing,  not  from  the  time  of  the  assignment  or  sale,  but  from 
the  death  of  the  intestate ;  hence  the  mortgage  debt  is  to  be  shared 
between  the  owner  of  the  equity  of  redemption  and  the  widow 
having  dower  and  homestead,  according  to  the  relative  value  of  the 
proportion  of  mortgaged  property  held  by  each.  {Norris  v.  JUor- 
rison.,  5  Am,  Law.  Reg,  N.  S.  700,  YOl.  S.  C.  45  iT.  E.  R.  490.) 
This  homestead  provision  is  a  policy  somewhat  peculiar  to  New 
Hampshire,  and  some  of  the  other  New  England  States.  If  a 
creditor,  whose  debt  accrued  before  the  passage  of  the  act,  present 
his  claim  to  the  commissioner  on  an  insolvent  estate,  takes  his  divi- 
dend, and  without  objection  allow  the  widow's  homestead  to  be 
assigned  by  the  probate  court;  and  the  administrator,  for  the 
payment  of  the  debts  allowed,  sells  the  land  assigned  subject  to 
the  widow's  homestead,  such  creditor  cannot  afterward  require  the 
administrator  to  sell  any  interest  of  the  estate  in  the  land  assigned 
for  homestead  to  pay  the  balance  of  his  debt ;  in  such  case,  if  a 
creditor  would  enforce  his  claim  against  the  widow's  right  of  home- 
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stead,  he  should  object  to  the  assigDmeni  till  his  debt  is  paid. 
{Jvdge  of  Probate  v.  Simxmds^  46  N.  H,  R.  363.) 

§  490.  By  the  statutes  of  Vermont  a  married  woman  retains  title 
to  all  the  real  and  personal  property  which  she  possesses  at  the  time 
of  her  marriage,  and  all  the  rents,  issues  and  profits  thereof  are 
exempt  from  seizure  or  sale  for  her  husband's  debts,  except  the 
products  of  such  property  are  liable  for  the  debts  of  the  husband 
incurred  for  necessaries  furnished  for  the  wife  and  family.  A 
feme-oovert  may  acquire  personal  property  during  coverture  by 
inheritance  and  distribution,  and  also  a  separate  property  by  the 
usual  means,  and  hold  the  same  exempt  from  her  husband's  debts. 
She  may  also,  with  the  husband's  consent,  and  in  some  cases,  with- 
out his  consent,  do  business  in  her  own  name,  and  hold  the  same,  and 
when  she  does  so,  her  contracts  in  connection  with  the  same  may  be 
enforced  in  a  court  of  equity  against  her  separate  estate.  The  hus- 
band may  claim  her  earnings,  but  such  earnings  are  not  subject  to 
the  husband's  debts.  The  wife  may  make  a  will  and  bequeath  and 
devise  her  personal  and  real  property,  but  she  cannot  convey  away 
her  real  estate  during  coverture  unless  her  husband  joins  in  the 
deed.  She  is  entitled  to  dower  of  one-third  of  the  real  estate  of 
which  her  husband  dies  seised,  during  her  natural  life.  A  home- 
stead of  the  value  of  $500  may  be  secured  to  the  husband  and  his 
family,  which  is  exempt  from  debt,  and  cannot  be  encumbered  by 
mortgage  by  the  husband  without  the  concurrence  of  the  wife,  and 
on  the  death  of  the  husband  the  same  may  be  retained  by  the  wife 
during  her  life.  And  a  wife  may  also  obtain  an  insurance  upon  the 
life  of  her  husband,  for  her  own  use  and  benefit,  and  hold  the  policy 
for  the  benefit  of  herself  and  children.  (  Vide  the  statutes  now  in 
force  in  the  state.) 

§  491.  Under  the  statutes  of  Vermont,  a  parol  assent  by  the  hus- 
band, made  before  marriage,  that  property  belonging  to  his  wife 
while  sole  should  remain  hers,  operates  to  prevent  the  title  being 
diverted  from  her  by  the  operation  of  law  upon  the  marriage. 
{Child  v.  Pearl,  48  Vt  R.  224.  And  vide  Corded  v.  Ryder,  35 
tJ.  47.)  And  it  has  been  held,  that  moneys  received  by  a  married 
woman  residing  in  Vermont,  for  rent  of  lands  owned  by  her^  lying 
in  another  state,  and  never  during  her  lifetime  reduced  to  posses- 
sion by  her  husband,  will  be  treated  by  the  courts  of  Vermont  after 
her  death  as  assets  of  her  estate  without  proof  that  by  the  laws  of 
the  state  wherein  the  land  lies,  she  might  have  held  the  income 
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thereof  as  her  own.  {QUI  v.  Cook^  42  YU  R,  140.)  Indoed,  as 
the  law  is  construed,  a  husband  may  surrender  to  the  wife  the  right 
to  her  personal  property,  which  the  law  gives  him  by  reason  of  the 
marriage,  by  an  ante-nuptial  contract,  by  allowing  her  to  claim  and 
control  property  given  to  her  during  the  coverture  as  her  separate 
estate,  by  refraining  to  exercise  the  right  to  take  and  use  it  as  Ins 
own,  or  by  making  gifts  himself  to  her.  {Burt  v.  BvH^  44  Yt 
R.  555.)  A  case  came  before  the  court  wherein  it  appeared  that  a 
wife  left  her  husband,  after  which  property  was  devined  to  her, 
and  she  occupied  and  controlled  the  same  without  interference 
from  her  husband,  and  in  the  mean  time  she  made  a  mortgage 
upon  it  to  secure  the  payment  of  a  debt  contracted  for  neces- 
saries for  the  support  of  herself  and  children.  The  court  held, 
that  although  as  between  husband  and  wife  the  devise  did  not 
technically  constitute  a  separate  estate,  yet  under  the  circum- 
stances it  should  be  considered  her  separate  estate  as  between 
herself  and  the  mortgagee,  and  the  mortgage  was  declared  good 
and  binding  upon  the  property.  {Frary  v.  Booths  37  Yt.  R,  78. 
And  vide  Partridge  v.  Stocker^  36  ih,  108.)  And  when  personal 
property  received  by  the  wife  during  coverture  by  gift  and  inherit- 
ance, or  money  and  notes,  received  by  her  for  money  loaned  which 
belonged  to  her  before,  or  accruing  to  her  during  coverture,  have 
always  been  treated  by  the  husband  as  her  separate  property,  the 
courts  recognize  her  right  to  use  and  dispose  of  the  same  as  she 
may  choose,  independent  of  her  husband.  {Richardson  v.  MerriU^ 
32  Yt  R.  27.  Porter  v.  The  Bank  of  Ruila/nd,  19  ib,  410.  Cald- 
well V.  Renfrew,  33  ih.  213.  Vide  Morton  v.  OnioUj  45  ib.  145.) 
The  increase  of  animals  belonging  to  a  man*ied  woman  is  not  liable 
for  the  husband's  debts,  even  though  it  is  shown  that  the  husband 
voluntarily  expended  his  labor  and  the  products  thereof  in  the  care 
and  keeping  of  them.  {Russell  v.  Long,  51  Yt  R,  noted  in  21 
Alb.  L.  J.  375,  And  vid^  Webster  v.  Uildredthy  33  Yt.  R.  457. 
Spooner  v.  Reynolds,  50  ib.  437.) 

§  492.  The  mere  fact  that  a  husband  signed  a  note  with  his  wife, 
given  for  money  to  pay  in  part  for  land  deeded  to  the  wife,  when  it 
does  not  appear  that  any  reliance  was,  or  could  be  placed  upon  his 
paying  it,  and  the  note  was  secured  wholly  by  mortgage  of  her  lands, 
and  those  of  her  relations,  is  held  by  the  court,  not  enough  to  show  that  \ 
the  husband  had  any  real  or  equitable  interest  in  the  premises  that 
could  be  taken  by  his  creditors.    {Buck  v.  GUson,  37  Yt  R.  653.) 
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If  a  husband  improve  his  wife's  land  without  any  agreement 
with  her  through  trustees  or  otherwise,  that  his  labor  and  money 
expended  thereon  shall  vest  in  him  any  interest  therein,  or  entitle 
him  to  any  claim  against  or  compensation  from  her  property,  he 
gains  no  right  or  title  thereto  which  his  creditors  can  reach  by 
attachment  or  by  the  aid  of  a  court  of  equity.  (  Webster  v.  Eilr 
dreth,  33  Vt  R.  457.) 

Since  the  passage  of  the  married  woman's  act  of  1847,  a  husband 
has  not,  during  his  wife's  life,  an  interest  subject  to  attachment  by 
his  creditors,  in  the  betterments  made  by  him  upon  her  land,  by  way 
of  cultivation,  or  buildings  in  the  ordinary  course  of  occupancy,  hus- 
bandry and  improvement,  or  in  the  rent  of  such  lands  when  leased 
under  such  improvements  to  a  third  party.  (  White  v.  Hildrethy 
32  Vt  R.  265.  Vide  Bruce  v.  Thompson^  26  tJ.  741.)  And  when 
a  wife  voluntarily  lives  separate  and  apart  from  her  husband,  and 
supports  herself  without  his  assistance,  and  he  does  not  claim  her 
earnings,  she  may  receive  them  herself,  and  a  payment  therefor  to 
her  is  a  bar  to  an  action  by  the  husband.  {Norcross  v.  Rogers^ 
80  Vt  R.  588.  But  vide  Crump  v.  Oaks,  88  ib.  566.)  A  wife 
may  also  have  an  action  for  damages  done  to  her  person,  although 
such  damages  can  only  be  recovered  in  a  suit  in  which  her  husband 
is  joined  with  her  as  a  co-plaintiff.  And  the  action  in  such  case 
survives  to  the  wife's  executor  or  administrator  in  case  of  her  death. 
{Church  V.  Westminster,  45  Vt  R.  880.  Earl  v.  Tvpper,  II.  275.) 
And  yet  the  husband  may  also  have  an  action  for  certain  damages 
which  he  may  sustain  in  case  of  injury  to  the  wife.  {Babcock  v. 
GuUford,  47  Vt  R.  519.  Vide  Waldm  v.  Cla/rk,  50  ib,  383.)  If 
the  wife's  husband  is  insane,  and  confined  in  an  asylum  for  insane 
persons  out  of  the  state,  the  wife  may  maintain  an  action  in  her 
own  name  for  a  personal  wrong.  {Gustin  v.  Ca/rpenter,  51  Vt  R. 
noted  in  21  Alh.  L.  J.  37.) 

§  493.  The  prima  fade  inference  that  a  deed  taken  to  the  wife 
of  the  person  who  pays  the  consideration  for  it,  was  intended  as  a 
gift  to  her,  may  be  rebutted  and  overcome  by  parol  proof  to  the 
contrary ;  and  if  this  is  done,  a  resulting  trust  will  exist  in  favor  of 
the  husband.  Upon  this  principle,  where  the  orator  purchased  and 
paid  for  a  piece  of  land,  the  deed  of  which  was  taken  to  the  wife, 
and  the  proof  being  satisfactory  that  it  was  not  intended  as  an 
absolute  gift  to  her,  the  court  held  that  there  was  an  implied  or 
resulting  trust  which  a  court  of  chahceiy  would  execute  in  his 
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favor ;  and  it  Beems  that  if  the  husband  had  so  taken  the  deed 
nnder  a  misapprehension  as  to  its  legal  operation,  supposing  that  it 
would  have  the  same  effect  as  though  taken  to  himself  and  wife 
jointly,  a  court  of  equity  would  be  justified  in  compelling  the 
parties  interested  to  allow  it  to  have  that  operation.  (  WaUaee  v. 
Boweuy  28  Vt.  R.  638.) 

No  transaction  between  husband  and  wife,  during  coverture,  will 
create  a  debt  against  the  estate  of  the  wife  after  her  decease.  But 
if  a  husband  should  make  permanent  improvements  upon  the  wife^s 
estate,  greatly  beyond  the  value  of  the  rents,  and  should  unex- 
pectedly  be  deprived  of  the  same,  by  a  dissolution  of  the  coverture, 
by  the  death  of  the  wife,  it  is  possible  a  court  of  equity,  in  a  strong 
case,  might  grant  some  relief,  by  a  division  of  the  estate*  to  prevent 
great  injustice,  as  in  some  sense  an  unexpected  occurrence,  and  so 
coming  fairly  within  its  jurisdiction  to  relieve  from  accident.  But 
as  the  case  before  the  court  afforded  no  such  state  of  facts,  the 
point  was  not  decided,  and  thereupon  left  in  doubt.  {Pierce  v. 
Pi^cey  26  Vt  R.  511.) 

§  494.  The  mere  delivery  to  the  husband,  by  the  makers,  of  a 
promissory  note,  given  for  the  purchase  of  the  real  estate  of  the 
wife,  and  payable  to  her  or  bearer,  which  the  husband  immediately 
afterward  delivers  to  the  wife,  who  thereafter  retains  the  same  in 
her  possession,  it  has  been  held,  does  not  constitute  such  a  reduc- 
tion of  the  note  to  possession  by  the  husband  as  divests  the  prop- 
erty of  the  wife  therein.  To  constitute  such  a  reduction  to  posses- 
sion of  the  choses  in  action  of  the  wife,  the  husband  must  do  some 
jpositi/ve  act  to  reduce  them  to  his  own  possession.  {Barber  v. 
JSladey  30  Vt.  R.  191.) 

So,  also,  it  is  held  that  the  mere  fact  that  a  note  is  made  payable 
to  a  married  woman  during  coverture,  and  is  expressed  to  be  for 
value  received,  imports  prima  facie^  that  the  consideration  pro- 
ceeded from  her  or  her  real  or  personal  estate,  and  the  note  is  her 
chose  in  action^  and  passes  to  her  administrator  unless  reduced  to 
actual  possession  by  the  husband  before  her  death.  {Steams  v. 
Steams,  30  Vt.  R.  213.) 

Under  a  deed  to  a  husband  and  wife  to  hold  during  their  lives 
and  the  life  of  the  survivor  of  them,  the  husband,  in  an  action  of 
ejectment,  may  recover  to  the  extent  of  the  interest  of  both,  with- 
out joining  his  wife  as  co-plaintiff.  {Park  v.  Pratty  38  Vt  R.  545.) 
Doubtless  in  such  a  case,  however,  the  action  could  be  maintained 
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in  the  joint  names  of  the  husband  and  wife;  and  it  has  been 
expressljT  decided  that  tliey  may  join  in  the  action  for  an  injury  to 
a  chose  that  they  own  jointly.  {Armstrong  v.  Colly^  47  Vt  12. 
360.)  But  they  cannot  properly  be  joined  as  defendants  in  an 
action  for  the  value  of  work  done  and  performed  for  the  wife  upon 
lands  belonging  to  her.     {Ingram  v.  Nedd^  44  Vt.  R.  462.) 

§  495.  With  respect  to  the  Vermont  homestead  law,  the  courts 
have  held  that  the  property  is  subject  to  the  payment  of  the 
owner's  debts  contracted  before  the  act  took  effect,  December  1, 
1850,  or  the  purchase  of  the  homestead.  {Perrin^  Administratory 
V.  Sergearvt,  33  Vt.  B.  84.) 

The  owner  of  a  homestead,  having  a  wife,  may  convey  it  by  his 
own  deed,  and  pass  the  title  thereto  during  his  life-time.  After 
his  death,  and  not  before,  the  wife,  if  she  survives  him,  may  assert 
her  right  to  it,  provided  it  has  not  been  lost  by  acquiring  another 
homestead.     {Dams  v.  Andrews^  30  Vt  li.  84.) 

Under  the  act,  it  has  been  held,  that  after  the  decease  of  the 
housekeeper  or  head  of  the  family,  his  widow  has  the  right  to  hold, 
control  and  enjoy  the  homestead  as  a  home  for  herself,  without 
restraint  or  abatement  by  any  of  the  children  of  her  deceased  hus- 
band, who  are  not  members  of  her  family.  The  clear  design  of 
the  law,  the  court  holds  to  be  to  continue  the  homestead  entirey 
as  the  home  of  the  widow,  or  of  the  widow  and  children  constituting 
the  family  at  the  decease  of  the  husband,  and  no  rights  of  the 
children  become  operative  to  sever  or  divert  such  homestead  from 
full  occupancy  and  enjoyment,  as  the  family  home^  so  long  as  the 
widow,  or  widow  and  children,  see  fit  to  continue  it  as  such  family 
home.    {Keyes  v.  Hill,  30  Vt.  R.  769.) 

The  provisions  of  the  statute  relating  to  homesteads  are  held  to 
be  sufficiently  broad  and  comprehensive  to  include  and  establish  a 
homestead  right  in  lands  in  which  the  housekeeper  or  head  of  the 
family  is  the  owner  of  an  undivided  share  as  tenant  in  common  with 
others ;  and  the  provisions  of  the  statute  are  adequate  to  ascertain 
and  set  out  the  homestead  right  in  cajses  where  the  title  is  thus 
special  and  limited.  The  incumbrance  of  the  homestead  right  is 
attached,  not  to  the  land,  but  to  the  husband's  estate  in  the  land ; 
and  his  widow  and  minor  children  are  entitled  to  a  full  homestead 
right  in  his  moiety  or  share  in  the  common  property.  The  right 
does  not  attach  to  the  whole  of  the  real  estate  owned  in  common, 
{McGUtni  V.  Bixby,  36  Vt.  12.  254.) 

88 
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Under  the  provisions  of  the  statute,  the  exemption  of  the  home- 
stead'applies  only  to  the  house  and  the  land  connected  with  it,  and 
will  not  include  a  distinct  and  separate  parcel  not  adjoining  the 
house  lot.    {Mills  v.  Grant,  36  Vt  H.  269.) 

The  products  of  a  homestead  are  exempt  from  attachment  and 
execution  absolutely  and  without  any  qualification  or  exception, 
even  if  the  debtor  has  received  an  equivalent  from  other  portions 
of  his  possessions.     {Jewett  v.  Guyer,  38  Vt  li,  209.) 

The  act  of  1857,  providing  for  relief  in  certain  cases  where  the 
homestead  cannot  be  conveniently  set  out  in  severalty,  applies  as 
well  to  the  homestead  left  by  a  deceased  person,  as  to  that  of  per- 
sons in  life.  {Chaplin  v.  Sawyer ^  35  Vt  JS.  286.)  Under  the 
laws  of  the  state  relating  to  the  homestead,  in  force  in  1858,  both 
homestead  and  dower  may  be  set  up  in  the  same  estate,  but  the 
dower  is  to  be  reduced  by  the  amount  of  the  widow's  interest  in 
the  homestead.    {Chaplin  v.  Samyer^  supra.) 


CHAPTEE  XXXIV. 

STATUTORY    POLICY    OF    THE     NEW     ENGLAND     STATES     BELATINa    TO 

MASBIED    WOMEN    AND    MARTTAL     BIGHTS LAWS    OF     MA88A0HU- 

6ETTS  —  LAWS     OF     RHODE     ISLAND  —  LAWS     OF     CONNEOnOUT  — 
JUDICIAL   OONSTRUCrriON   AND  DECISIONS. 

§  496.  In  the  State  of  Massachusetts,  the  property  both  real  and 
personal,  which  a  married  woman  owns  a£  her  sole  and  separate 
property,  that  which  comes  to  her  by  descent,  devise,  bequest,  gift 
or  grant,  that  which  she  acquires  by  her  trade,  business,  labor,  or 
services,  carried  on  or  performed  on  her  sole  and  separate  account, 
or  received  by  her  for  releasing  her  dower  by  a  deed  executed  sub- 
sequently to  a  conveyance  of  the  estate  of  her  husband ;  that  which 
a  woman,  married  in  the  state,  owns  at  the  time  of  her  marriage, 
and  the  rents,  issues,  profits,  and  proceeds  of  all  such  property,  are 
declared  by  statute  to  be  her  sole  and  separate  property,  and  may 
be  used,  collected,  and  invested  by  her  in  her  own  name,  and  are 
not  subject  to  the  interference  or  control  of  her  husband,  or  liable 
for  his  debts.  The  husband  and  wife  may,  by  their  joint  deed, 
convey  the  real  estate  of  the  wife  which  is  not  her  separate  prop- 
erty, in  like  manner  as  she  might  do  by  her  separate  deed  if  she 
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were  unmarried,  but  the  wife  will  not  be  bound  by  any  covenant 
contained  in  such  joint  deed.     {Gen.  Stat.  1860,  ch.  108,  §§  1,  2.) 

§  497.  A  married  woman  in  Massachusetts  may  bargain,  sell  and 
convey  her  separate  real  and  personal  estate,  enter  into  any  contracts 
in  reference  to  the  same,  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole  and  separate  account,  and  sue 
and  be  sued  in  all  matters  having  relation  to  her  separate  property, 
business,  trade,  services,  labor,  and  earnings,  in  the  same  manner  as 
if  she  were  8ole.  {Gen.  Stat  ch.  108,  §  3.)  The  wife  may  make 
contracts  in  all  respects  as  if  sole,  except  that  she  has  no  power  to 
make  contracts  with  her  husband.     {Laws  of  1874,  ch.  184.) 

Trustees  may  be  appointed  by  the  supreme  judicial  court,  on  the 
petition  of  a  married  woman  having  separate  property,  to  hold 
the  same  in  trust  for  her,  and  she  may  thereupon  convey  the  same 
to  the  trustee  upon  such  trusts  and  to  such  uses  as  she  may  declare. 
The  trustee  may  prosecute  and  defend  all  actions  in  relation  to  such 
property  brought  by  or  against  her,  founded  on  any  cause  of  action 
relating  to  the  same ;  and  the  property  in  his  hands  is  made  liable 
to  be  attached  or  taken  on  execution  in  any  such  action. 

The  contracts  made  by  a  married  woman  in  respect  to  her  sepa- 
rate property,  trade,  business,  labor,  or  services,  wiU  not  be  binding 
on  her  husband,  nor  render  him  or  his  property  liable  therefor ;  but 
fihe  and  her  separate  property  will  be  liable  for  such  contracts  in  the 
same  manner  as  if  she  were  sole. 

Payment  may  be  made  to  a  married  woman  for  wages  earned  by 
her  labor,  and  her  receipt  for  the  income  of  property  held  in  trust 
for  her,  or  for  the  principal  where  the  same  is  payable  to  her,  or 
for  the  payment  to  her  of  money  deposited  by  or  due  to  her,  before 
or  after  marriage,  will  be  a  valid  receipt  and  discharge,  although 
her  husband  does  not  join  therein. 

The  real  estate  and  shai^es  in  any  corporation  standing  in  the 
name  of  a  married  woman,  which  were  her  property  at  the  time  of 
her  marriage,  or  which  became  her  property  by  devise,  bequest,  or 
gift,  of  any  person  except  her  husband,  are  not  liable  to  be  taken 
on  execution  against  her  husband  for  any  debt  contracted  or  cause 
of  action  arising  after  the  third  day  of  June,  1855.  {Gen.  Stat, 
ch.  108,  §§4,  5,  6,  7.) 

§  498.  A  married  woman  having  a  separate  estate  may  be  sued 
for  any  cause  of  action  which  originated  against  her  before  mar- 
riage, and  her  property  is  made  liable  to  be  attached  and  taken  on 
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execution  in  the  same  manner  and  with  the  same  effect  as  if  she 
were  sole.  The  husband  of  a  wife  married  in  the  state  after  the 
third  daj  of  June,  1855,  is  not  liable  to  be  sued  for  any  cause  of 
action  which  originated  against  her  before  marriage. 

A  married  woman  may  make  a  will  of  her  real,  and  separate 
personal  estate,  in  the  same  manner  as  though  she  were  sole  /  but 
such  will  cannot  operate  to  deprive  her  husband  of  more  than 
one-half  of  her  personal  property  without  his  consent  in  writing. 
These  provisions,  however,  are  declared  not  to  invalidate  any 
marriage  settlement  or  contract,  or  authorize  the  husband  to  con- 
vey or  give  property  to  his  wife,  or  destroy  or  impair  his  rights  as 
tenant  by  the  curtesy,  or  enable  a  married  woman  to  destroy  or 
impair  the  same  by  any  will  or  conveyance  without  his  written 
assent. 

Where  the  guardian  of  a  ward  is  licensed  to  sell  the  interest  of 
his  ward  in  any  real  estate,  the  wife  may  join  with  the  guardian  in 
the  conveyance,  and  release  her  right  of  dower  and  the  estate, 
or  right  of  homestead  in  the  premises  granted ;  and  when  such 
guardian  is  licensed  to  sell  the  interest  of  his  ward  in  any  real 
estate  of  his  wife,  the  wife  may  join  in  the  conveyance,  and  thereby 
sell  and  convey  all  her  estate  and  interest  in  the  premises  granted. 
But  in  case  of  any  such  release  of  dower,  or  the  estate  or  right  of 
homestead,  or  of  such  conveyance  of  her  own  estate,  the  proceeds 
of  the  sale  may  be  so  invested  and  disposed  of  as  to  secure  to  her 
and  the  minor  children  of  the  owner,  if  it  is  an  estate  or  right  of 
homestead,  the  same  right,  use  and  benefit  of  and  in  the  principal 
sum  and  the  income  thereof  that  she  or  they  would  have  had 
therein  if  it  had  not  been  sold ;  and  any  agreement  made  between 
her  and  such  guardian  for  receiving  and  disposing  of  such  proceeds 
will  be  valid  and  binding  on  all  persons  interested  in  such  premises, 
provided  that  the  agreement  must  be  approved  by  the  probate  court 
for  the  county  in  which  the  guardian  was  appointed,  or  by  the 
supreme  court  of  probate,  in  case  she  and  the  guardian  cannot  agree. 
{Oen.  Stat.  cL  108.  §§  8-13.) 

§  499.  The  wife  of  a  man  who  is  under  guardianship  may  join 
with  the  guardian,  and  the  guardian  of  a  woman  may  join  with 
her  husband,  in  making  partition  of  her  real  estate  held  in  joint 
tenancy  or  in  common,  and  they  may  make  the  necessary  release  or 
conveyance  necessary  or  proper  for  the  purpose. 

Provisions  are  also  made  by  statute  for  the  conveyance  of  the 
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husband's  or  wife's  real  estate,  in  cases  of  insanity  of  the  owner, 
by  a  guardian  duly  appointed  and  authorized  for  that  purpose,  and, 
in  such  cases  of  insanity  of  the  husband,  provisions  may  be  made 
for  the  wife  in  lieu  of  dower,  and  for  an  allowance  for  the  support 
of  the  wife  out  of  the  estate  of  the  husband,  to  be  paid  to  her  by 
the  guardian.  The  amount  of  allowance  in  such  case  is  determined 
by  commissioners  appointed  by  the  court  upon  her  petition.  {Gen. 
St(it  ch,  108,  §§  14-26.) 

The  provisions  in  favor  of  married  women  are  extended  to  par- 
ties marrying  out  of  the  state,  and  to  women  coming  from  another 
state  or  country  into  the  state  without  their  husbands,  such  husbands 
having  never  lived  in  the  State  of  Massachusetts.  {Oen.  Stat, 
ch.  108,  §§  29,  30.) 

§  500.  A  wife  whose  husband  has  absented  himself  from  the 
state,  abandoning  and  not  sufficiently  maintaining  her,  or  whose 
husband  has  been  sentenced  to  confinement  in  the  state  prison, 
may  upon  her  petition  be  authorized  by  the  supreme  judicial  court 
to  sell,  convey  and  receipt  for,  her  real  and  personal  estate,  and  any 
personal  estate  which  may  have  come  to  her  husband  by  reason  of 
the  marriage,  and  which  remains  in  the  state  undisposed  of  by  him, 
or  to  which  he  is  entitled  in  her  right ;  and  to  use  and  dispose  of 
such  property  or  the  proceeds  thereof  during  the  absence  or  imprison- 
ment of  her  husband,  as  if  she  were  unmarried.  And  the  court 
may  further  authorize  such  wife  to  mate  contracts  in  her  own  name, 
and  to  sue  and  be  sued  in  law  or  equity,  as  if  she  were  sole.  The 
authority  so  granted  will  continue  until  the  husband  returns  into 
the  state  and  claims  his  marital  rights,  or  is  discharged  from  prison, 
and  during  its  continuance  the  wife  may  do  all  acts  necessary  for 
its  full  exercise.  And  no  suit  when  such  woman  is  a  party  will  be 
abated  by  the  return  of  her  husband  into  the  state  or  his  discharge 
from  prison,  but  he  can  be  admitted  to  prosecute  or  defend  the 
same  jointly  with  his  wife  in  like  manner  as  if  they  had  intermar- 
ried after  the  commencement  of  the  suit.  {Oen.  Stat.  ch.  108, 
§§  31-35.) 

§  601.  Under  the  provision  of  the  statute  requiring  the  assent  of 
the  husband  to  the  wife's  deed  of  her  sole  and  separate  property,  it 
has  been  held  that  a  woman  who  during  coverture  executed  such 
a  deed  without  the  assent  of  her  husband  in  writing,  as  required  by 
the  statute,  will  not  be  compelled,  after  her  husband's  death,  by  a 
court  of  equity,  to  execute  a  new  and  valid  deed  to  the  grantee ; 
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although  the  woman's  husband  orally  assented  to  the  original  deed. 
Foster,  J.,  in  delivering  the  opinion  of  the  court,  substantiallj 
aeclared  that  such  a  conveyance  by  the  wife  without  the  assent  in 
writing  by  her  husband  or  his  joining  therein  was  utterly  void. 
{Townsley  v.  Chajpi/a^  12  AllerCs  R.  476.  Perkins  v.  Richardson^ 
liib  538.  Jewett  v.  DaviSy  10  ib,  68.  Gerriah  v.  Maaon^  4  Grmf% 
R.  432.  Weed  Sewing  Machine  Co.  v.  Emerson^  115  Mass.  R. 
554.  Vide  Baker  v.  Hathaway^  5  AUen^s  R,  103.  Warner  v. 
Crmcchy  14  ib.  163.)  The  court  of  appeals  of  the  State  of  New 
York,  however,  have  laid  down  a  different  doctrine,  holding  that  it 
was  not  requisite  that  the  consent  of  the  husband  to  such  convey- 
ance should  accompany  the  conveyance  or  be  given  before  its 
delivery,  and  that  no  one  but  the  wife  could  take  advantage  of  the 
omission  of  such  consent.  (  Wing  v.  Sohrammy  79  iT.  Y.  R.  619. 
Vide  MeUey  v.  Casey^  99  Mass.  R.  241.)  The  power  given  to  a 
married  woman  by  the  statute  to  convey,  with  the  assent  of  her 
husband,  any  real  or  personal  property  which  might  come  to  her  by 
*'  gift  of  any  person  except  her  husband,"  includes  land  conveyed 
to  her  by  a  third  person  for  a  pecuniary  consideration,  and  it  is 
held  that  the  assent  in  writing  required  by  the  statute  of  a  husband 
to  his  wife's  deed  of  the  real  estate,  is  sufficiently  shown  by  the 
insertion  of  his  name  in  the  attestation  clause  with  his  signature 
and  seal.  {CJiapman  v.  Miller^  128  Mass.  li.  269.  And  vide 
Child  V.  Sampson,  117  ib.  62.  Dresel  v.  Jordan,  104  ii.  407. 
ffills  V.  Bearse,  9  AUen's  R.  403.)  But  by  the  act  of  1874,  the 
written  assent  of  the  husband  to  the  wife's  conveyance  is  dis- 
pensed with.  {Laws  of  1874,  ch.  184.  And  vide  Zibbey  v.  Chase, 
117  Mass.  R.  106.  Freison  v.  Bates  College,  128  ib.  464.) 
When  the  law  requiring  such  assent  was  in  force,  it  was  held  that 
the  wife's  conveyance  while  her  husband  was  insane,  was  abso- 
lutely void.  {Legget  v.  Clark,  111  Mass.  R.  308.  Vide  War- 
ner V.  Crouch,  supra.)  Prior  to  the  act  of  1874,  the  wife  was 
not  permitted  to  transfer  shares  in  corporations,  without  the 
written  assent  of  her  husband,  and  in  a  case  where  she  did  so  in 
ignorance  of  the  provisions  of  the  statute,  and  such  shares  were 
transferred  to  various  purchasers,  without  notice  of  the  defect  in 
the  transfer  from  the  wife  the  court  held  that  a  bill  in  equity 
brought  by  the  wife  eighteen  months  after  she  was  informed  of  her 
legal  rights,  to  set  aside  the  conveyance  from  her  and  procure  a 
transfer  of  the  shares  to  her,  would  be  sustained*    {Merriam  y. 
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Boston^  etc.  JR.  R.   Co.  117  Mass.  R.  241.)    But  as  the  law  now 
stands  the  consent  of  the  husband  to  such  transfers  is  not  required. 

§  502.  The  statutes  enabling  married  women  to  hold  property  in ' 
their  own  right,  and  do  business  in  their  own  name,  being  contrary 
to  the  rule  of  the  common  law,  the  courts  hold,  that  the  presump- 
tion will  be  against  the  statutory  right,  and  therefore  the  wife's 
claim  must  be  established  by  evidence.  For  example,  personal 
property  found  in  the  possession  of  the  wife  is  to  be  presumed,  in 
the  absence  of  other  evidence,  to  be  the  property  of  the  husband. 
{Conmionwealth  v.  Williams^  7  Orai/s  R.  337,  338.  Cdsey  v.  Wig- 
gin^  8  ib.  231.  McKavUn  v.  Buslin^  lb.  177.  Kelley  v.  Drew^ 
12  AUerCs  R.  107.  But  vide  American^  etc.  Insurance  Co.  v. 
Owen^  15  ib.  491.  Mason  v.  Bowles^  117  Mass.  R.  86.  Edgerly 
V.  Edgerly^  112  ih.  175.  Jacobs  v.  Hesler^  113  ib.  157.  Nourse  v. 
HenshoAJD^  123  ib.  96.) 

Prior  to  the  act  of  1874,  it  was  held  that  the  promise  of  a  mar- 
ried woman  as  surety  for*  her  husband,  without  any  consideration 
received  by  her  or  benefit  to  her  separate  estate  could  not  be 
enforced.  {Athol  Machine  Co.  v.  Fuller^  107  Ma^.  R.  437.) 
And  it  was  held  that  the  act  of  1857,  did  not  affect  the  husband's 
title  to  chattels  already  acquired  by  him  under  the  common-law 
rule  that  the  wife's  personal  chattels  pass  to  the  husband  on  her 
marriage,  and  those  which  come  to  her  during  coverture.  {Coonibs 
V.  Read^  82  Mass.  R.  271.  Vide  Chaprrum  v.  Kellogg^  102  ib. 
246.)  But  it  was  held  that  neither  the  common  law  nor  the  statute 
forbids  a  voluntary  conveyance  of  real  estate  by  a  husband  to  his 
wife  through  a  third  party.  {Motte  v.  AlgeVy  16  Gray^s  R.  382. 
Vide  Tinker  v.  Beach^  11  Met.  R.  349.)  And  a  sale  by  an  infant 
wife  of  trees  on  land  held  by  her  in  fee-simple,  with  the  sanction 
of  her  husband  was  declared  valid.  {Swisshel/m^s  appeal^  15  Oray^s 
R.  445.) 

§  503.  Under  the  earlier  statutes  of  Massachusetts  relating  to 
marital  rights,  the  wife  was  not  permitted  to  enter  into  copartner- 
ship with  any  person.  {Todd  v.  Clapp^  118  Mass.  R.  495.)  Of 
course,  she  could  not  form  a  partnership  with  her  husband,  and  it 
was  held  that  she  was  not  liable  upon  a  promissory  note  given  by  a 
firm  of  which  by  partnership  articles  she  and  her  husband  had 
agreed  to  be  members.  {Lord  v.  Parker ^  3  Attends  R.  127.)  And 
it  was  held  that  a  feme-co^oert  could  not  sustain  an  action  against  a 
firm  of  which  her  husband  was  a  member,  to  recover  compensation 
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for  services  performed  for  the  partners.  Not  being  able  to  contract* 
with  her  husband,  it  was  declared  that  she  could  not  therefore  con- 
tract  with  other  parties  jointly  with  him.  {Edwards  v.  Stevens^  3 
AUerCs  R,  315.)  Although  it  was  held  that  a  married  woman 
might  belong  to  a  trading  partnership,  so  as  to  be  bound  by  a 
promissory  note  given  in  the  partnership  name,  if  her  husband  was 
not  a  member  thereof.  {Plwmer  v.  Lord^  5  AUeri^a  JR.  460.)  But 
the  provision  of  the  statute  which  substantially  prohibited  the  wife 
from  entering  into  copartnership  with  any  person  is  now  repealed. 
{St.  of  1874,  ch.  184.) 

§  504.  By  the  common  law,  as  has  been  before  shown,  a  deed  or 
devise  of  land  to  husband  and  wife  creates  an  indivisible  estate  in 
them  both  and  the  survivor  of  them,  and  the  statutes  of  Massachu- 
setts have  not  abrogated  this  doctrine,  but  seem  to  have  added  their 
sanction  to  it,  as  declared  by  the  courts.  {Shaw  v.  Hearaey^  5 
Mass.  R.  521.  Wales  v.  Coffin,  13  AJlm'a  R.  213,  215.)  But  the 
statute  provides,  that  whenever  any  property  shall  be  secured  to 
any  married  woman,  or  conveyed,  devised  or  bequeathed  to  her,  to 
her  sole  and  separate  use,  she  may  have  the  same  rights  in  respect 
thereto,  and  the  same  may  be  liable  upon  her  obligations,  in  the 
same  manner  and  with  the  same  effect  as  if  she  was  unmarried,  but 
that  the  husband  shall  be  entitled  to  curtesy  the  same  as  though 
the  statute  did  not  exist.  And  it  has  been  held  under  this  statute 
that  the  conveyance  by  a  married  woman  of  property  held  by  her 
to  her  separate  use,  in  which  her  husband  does  not  join,  passes  a 
valid  title,  subject  only  to  the  estate  by  the  curtesy  secured  to  the 
husband.  {Seal  v.  Warren,  2  Gray^a  R.  447.)  Clearly,  as  the  law 
now  stands,  a  feme-eovert  may  dispose  of  her  own  property,  both 
real  and  personal,  the  same  as  if  she  were  sole.  And  it  has  recently 
been  held,  that  her  deed  of  land  in  which  another  has  a  life  estate, 
who  afterward  conveys  it  to  the  grantor,  estops  her  and  subsequent 
grantees  to  the  same  extent  as  if  she  were  unmarried.  {Knight  v. 
Thayer,  125  Mass,  R.  25.)  And  it  is  held  that  a  married  woman's 
mortgage  of  her  separate  real  estate  to  secure  a  note  given  by  her- 
self and  husband,  to  secure  certain  loans,  was  binding  upon  the  wife. 
{ThxicherY.  Churchill,  118  Mass,  R.  108.  And  vide  Brooks  v. 
DaJ/rymjple,  12  Attends  R.  102.  But  vide  also  Kirby  v.  Tead,  13 
Met.  Ji.  149.)  A  married  woman  is  authorized  by  statute  to  take 
and  hold  property  to  her  separate  use,  and  dispose  of  the  same ;  but 
it  is  held  that  this  statutory  right  does  not  affect  the  construction 
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of  a  gift  in  trust  for  them ;  snch  gift  must  be  disposed  of  according 
to  the  terms  of  the  trust.  {Richardson  v.  Stodder^  100  Mass.  JR. 
528.  Vide  Bemis  v.  CaU^  10  Attends  B,  512.  Slawson  v.  Zarinffj 
5  ib,  340 )  Wlien  the  husband  purchased  a  chattel  for  his  wife  as 
her  property  at%  certain  price,  part  of  which  he  agreed  to  pay  by 
releasing  a  debt  due  him  from  the  seller,  and  the  balance  of  which 
the  wife  paid,  receiving  at  the  same  time  from  the  seller  a  bill  of 
parcels  stating  a  sale  from  the  seller  to  her  for  the  price  agreed,  the 
court  held  that  the  title  to  the  property  was  in  the  wife.  {Mc  Cowan 
V.  Donaldson^  128  Mass.  R.  169.  And  vide  Spauldvng  v.  Dan/y 
10  Attends  R.  96.)  The  statute  enables  a  married  woman  to  make 
contracts  as  if  sole,  but  not  to  "  make  contracts  with  her  husband.** 
{SL  of  1874,  ch.  184.)  It  is  held  that  this  statute  does  not  require 
the  consideration  to  enure  to  her  own  benefit.  Hence  a  joint  note 
of  herself  and  husband,  for  no  other  consideration  than  his  debt  to 
the  payee,  is  binding  on  her.  {Major  v.  Holmes,  124  Mass.  R. 
108.  And  vide  Kenworthy  v.  Sawyer,  125  t&.  28.  Ooodnow  v. 
Hill,  lb.  587.)  But  it  has  often  been  declared  by  the  courts,  that 
there  can  be  no  valid  gift  of  money  or  property  under  the  Massa- 
chusetts statute,  by  the  husband  to  the  wife ;  it  would  remain  his 
property  notwithstanding  such  gift.  {Thomson  v.  (ySuUiva/n,  6 
AUerCs  R.  303.  Baxter  v.  Enowles,  12  ib.  114.)  And  it  has  been 
lately  held,  that  personal  apparel  furnished  by  a  husband  to  his  wife, 
or  purchased  by  the  wife,  with  the  consent  of  her  husband,  with 
money  given  her  by  him  from  a  fund  formed  by  their  joint  earnings, 
remains  the  property  of  the  husband.  {Hawkins  v.  Providence  dk 
Worcester  Railroad  Compam,y,  119  Mass.  R.  596.)  Previous  to 
the  act  of  1874,  a  feme^covert  could  only  bind  herself  personally, 
in  transactions  relating  to  her  separate  property  or  business. 
{Smith  V.  Bird,  3  Attends  R.  34.  Athol,  etc.  Machine  Co.  v. 
Fuller,  107  Mass.  R.  437.)  She,  however,  was  permitted  to  bind 
herself,  and  charge  her  separate  estate  in  all  matters  relating  to  and 
for  the  benefit  of  her  separate  estate.  {Ames  v.  Foster,  3  AUen^s 
R.  541.  Chapman  v.  Foster,  6  tb.  136.  Stewart  v.  Jenkins,  lb. 
300.  Parker  v.  Xane,  1  tb.  346.  BarOeU  v.  Bartlett,  lb.  440. 
Morse  v.  Mason,  103  Mass.  R.  560.)  But  under  the  act  of  1874, 
it  is  immaterial,  as  affecting  her  separate  liability,  whether  the 
lender  of  money  to  the  wife,  for  example,  knew  that  she  intended 
to  apply  it  to  the  benefit  of  her  husband  in  his  business,  instead  of 
her  own.    ( Wilder  v.  Richie,  117  Mass.  R.  382.) 
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§  ^0&  Ify  a  «tatfile  now  in  fol^  it  is  provided  tkat  any  married 
l^oman  doiiig  or  proposing  to  do  bodinees  on  her  separate  aoeoxmt 
shall  Sle  a  certificate  in  the  clerk's  office  of  the  eitrf  or  town 
whete  flh^  does  or  proposes  to  do  harness,  vetting  forth  the 
nlime  of  her  hnsband,  the  natnre  of  the  bnsinesi^  proposed  to  be 
done,  tod  in  oaSe  no  snch  certificate  shall  be  filed,  snch  nuuried 
woman  is  not  allowed  to  claim  any  property  employed  in  said 
basinees  ^  <^«.t  .nj^reditar,  of  her  hX^  b.t  tJ  saoie  maj 
be  attached  oti  meme  process  bj  any  6nch  creditor  or  taken  upon 
execution  against  the  hnsbaftid  of  such  woman.  {Lmos  of  1862, 
ch,  198.)  The  ceitificate  rec^faired  to  be  filed  by  the  statute  need 
not  specify  her  property,  and  is  not  invalidated  by  ititermiagling 
k^r  hnsband's  goods  with  hers.  {Long  v.  DreWy  114  Mom.  R^  77.) 
And  the  Vords  ^'  cuiy  property ''  mentioned  in  this  statute  are  held 
to  relate  otaly  to  personal  property.  i£ancrqft  v.  Curtk^  108  Mass. 
JR.  47.)  If  a  feme-sole  neglects  to  file  the  certificate  reqntred  by 
the  statute,  her  "Owli  property  may  be  subjected  to  the  debts  of  her 
husbandi)  ^and  <u«)edB  the  husband,  in  case  of  snch  neglect,  liles  his 
own  Certificate  as  provided,  he  will  be  liable  for  thedebts  of  his  wife. 
{SulMvem  v.  StMivAn,  106  Mass.  JR.  474.)  But  it  jkas  been  held 
that  neithel*  buying  a  odt  for  Xise,  bor  buyi)^  miEiterials  to  bvild  a 
hocise  for  lierself  aad  husband,  is  such  a  oairying  on  6£  txnsiness  as 
to  require  the  filing  of  the  certificate  referred  to,  in  order  to  pro- 
tect the  eolt  and  materials  from  attachment  for  her  'btisband's  debts. 
(Pi'ijper  V.  Cobb^  104  Mass.  R.  589.)  Althoi^h  the  terms  of  the 
^statute  are  quite  ^generai,  and  are  held  to  include  the  use  of  fur- 
niture fo^  keeping  a  boardiii^  house.  {Oiugpmam,  v.  Briggsy  11 
Alleys  R.  546.  Vide  Parker  v.  Simondsy  I  ib.  368.)  A  note 
made  payal^le  to  a  married  woman  is  exempt  under  the  statute  <A 
1867,  froiP  attachment  by  her  husband's  subseqtient  -creditor. 
^Ghapmam.  v.  WilliamiSy  1-3  Oray^s  R.  416.  ^ntvish  Woodooekx. 
Reedy  6  Allen's  R.  ^07.) 

§  506.  Althoii^  a  married  woman  -may  neglect  to  file  the  certi- 
ficate "required  in  cases  when  she  proposes  to  do  business  on  her 
own  account,  «be  will,  nevertheless,  i>e  responsible  upon  all  her 
^contracts  made  with  reference  to  «uch  Imsiness  or  her  separate 
estate.  'She  has  been  held  liable  for  tiie  priee  of  articles  <rf 
-apparel  for  her  own  wear  bought  with  a  promise  by  her  to  pay  for 
th^mout  of  her  own  separate  estate.  {Zabaree  v.  GoUyy  99  Mass. 
R.  559.)    So  aIso«he  is  liable  for  wcnk  done  on  her  separate  prop- 
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f^rty,  and  eyadenee  that  it  was  d<me  mth  Iier  kaowledg^,  maj 
wfixrault  a  jury  in  fiadiog  •that  ebe  agreed  to  pay  for  Jit,  ^ajythoi^h 
Buoh  evideiKse  k  not  lecmelufiwe  upon  the  Bubjeot  { Wedgaie  v« 
J/t^wi?,  100  JTotfii.  i2.  227.  YUe  Oerdon  v.  X>ta?,  106  ib.  805.) 
And  it  has  been  held  that  a  wife  is  liable  in  an  action  brought 
i^gainet  her  «did  her  hnsJbaAd  jointly,  for  <3onverting  to  her  personal 
iUise  westriiDg  apparel  stolen  from  the  plainrtiff  and  sold  and  delivered 
by  the  thief  to  her  in  her  hnsbadftd!«  abeenoe,  thos^  this  perhaps 
idoes  n«t  depend  upon  the  jmmsions  of  a  statuite.  {Hackle  y. 
Xowreg^  101  Mcb^s.  JR.  344.)  But  the  statute  noiw  provides  tluut 
any  married  wooaan  anay  be  ened  the^ame  as  if  she  were  ddlcy  in  an 
.aiction  of  tort,  and  that  her  huaband  shidl  not  be  liable  therefor. 
{LaiM  tf  18.71,  ok.  /312.  Aad  mde  Sill  w.  Dmhoan^  110  Mnas.  R. 
!238.  Austin  v.  Ogx,  118  ^.  ^8.  McCarty  y.  De  JBe^,  120  ib. 
89.)  The  ;8t«tiKtory  proeeedtng  to  jeeoyer  poseession  of  leased 
premiseB  may  be  maintained  agaanat  a  wife  who  hired  ithe  pnemises 
•on  her  own  credit  for  the  ooeiiiifpation  of  herself  aflid  family.  {Fiske 
y.  Mclnioah^  101  Ma99.  Ji.  66.)  But  the  simiple  faet  that  a  note 
giyen  for  the  husband's  indebtedness,  aad  signed  by  him  and  his 
wife,  is  «60ored  by  mortgage  on  her  real  eataite,  was  held  in  1873 
not  suffioient  to  render  her  liable  on  txhe  note.  {Belmen  y.  Warti^j 
112  Musi.  JS.^11.)  And  the  same  dootrine  was  reiterated  in  1875. 
( WiUicmbS  y.  Bmywavdj  117  3ta8S.  B.  532.)  Bebts  due  the  wrfe 
for  board  furnished  'by  her  in  a.  Itown  where,  piieyious  thereto,  she 
ihad  filed  a  certificate  of  ber  aeparate  bnaiiieaB  as  boarding  house 
keeper,  as  required  by  statute  (1862,  ch.  198,  §  1),  are  held  liable  to 
sttachmemt  1^  the  creditors  of  her  husband  after  her  removal 
to  another  town  md  bef oare  the  filing  of  a  new  eeutificate.  {Dcuwe^ 
y.  Rodiar,  125  Maea.  R.  42i.) 

§  507.  It  has  been  afcated  that  the  wife  cannot  reeei-ve  a  ^anveyance 
of  land  directly  iromlier  husband ;  but  the  wife  of  a  «Qortgagor  may 
become  ti  purchaser  under  the  power  of  "Sale,  and  hold  this  estate  as 
her  sole  and  Boparate  properiny^,  when  tibe  oosiyeyance  is  made  to  her 
in  the  name  of  the  mortgagee;  the  technical  orbjection  that  the  hus- 
T)and  cannot  .directly  loomjey  to  Ins  wife,  is  held  not  to  apply  in  that 
case.  (f%2<2y.  <OooAmg^  106  Mom.  R.  31:0.)  And  a.  f€m&€de  is 
liable  upon  her  ^coyenants  <if  warranty  in  her  deed  otf  real  estate 
held  by  herloheriaole  and  separate  lase.  {Easfbrd^.  Pj^awari,  7 
AU&rCa  R.  £04.:)  And  a  bill  in  equity  lies  to  enforce  .payment  out 
of  her  separate  ^estate  of  the  ptrrchaso^prioe  of  land  eonysyed  io  hsst 
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Bole  and  separate  use.  {Rogers  v.  Ward^  8  AUen^s  R,  387.)  But 
she  is  not  liable  for  purchases  made  for  the  benefit  of  land  held  bj 
her  under  a  deed  which  contained  no  provision  that  she  should  bold 
the  land  to  her  sole  and  separate  use,  if  such  purchases  were  made 
prior  to  the  enactment  of  the  statute  of  1857.  {Oram  v.  Kelley^  7 
AUerCB  R.  250.)  Her  husband  may  act  as  her  agent  in  the  transac- 
tion of  business  connected  with  her  separate  property  or  trade,  and 
she  will  be  bound  by  his  acts  as  such  agent,  although  more  evidence 
will  be  required  to  establish  the  agency  than  is  required  between 
persons  occupying  diflferent  positions.  {Paine  v.  Farr^  118  Mom. 
R.  74,  77.)  Money  earned  by  the  wife,  if  not  earned  in  a  business 
carried  on  upon  her  sole  and  separate  account,  cannot  be  held 
by  her  as  against  her  husband's  representatives  after  his  death. 
{McClaakey  v.  Provident  Inst,  103  Mass.  R.  300.)  But  land  paid 
for  from  the  wife's  separate  property,  but  through  mistake  the  title 
was  not  taken  in  her  name,  but  in  the  name  of  her  husbanH,  in 
equity  belongs  to  the  wife,  and  cannot  be  mnde  liable  to  the  hus- 
band's creditors.    {Bancroft  v.  Ourtis,  108  Mmss.  R.  47.) 

No  further  review  of  the  cases  which  have  been  decided  in  respect 
to  marital  rights,  under  the  Massachusetts  statutes,  is  deemed  neces- 
sary, as  the  law  upon  the  subject,  in  all  its  aspects,  may  be  gathered 
from  the  cases  cited,  in  connection  with  the  statutes  now  in  force. 
Many  of  the  cases  are  no  longer  authority  on  account  of  changes  in 
the  statute,  but  principles  settled  by  those  cases  are  still  recognized, 
and  there  are  good  reasons  why  they  should  not  be  overlooked  or 
cast  aside  as  obsolete. 

§  508.  In  the  State  of  Rhode  Island,  the  statutes  provide  that 
the  real  estate,  chattels  real,  and  personal  estate,  which  are  the 
property  of  a  married  woman  before  marriage,  or  which  may 
become  her  property  after  marriage,  or  which  may  be  acquired 
by  her  own  industry,  are  so  far  secured  to  her  sole  and  separate 
use  that  the  same,  and  the  rents,  profits  and  income  thereof,  shall 
not  be  liable  to  be  attached  or  in  any  way  taken  for  the  debts 
of  the  husband,  either  before  or  after  his  death ;  and,  upon  the 
death  of  the  husband  in  the  lifetime  of  the  wife,  will  be  and 
remain  her  sole  and  separate  property.  In  case  of  the  sale  of  any 
such  property,  the  proceeds  of  the  sale,  or  any  part  of  the  same, 
may  be  invested  in  the  name  of  the  wife  in  any  property,  and  be 
secured  to  and  holden  by  the  wife  in  the  same  manner  and  with  the 
same  rights  and  effect  as  the  property  sold.    I'he  receipt  or  discharge 
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of  the  husband  for  the  rents  and  profits  of  such  property  will  be 
a  sufficient  receipt  or  discharge  therefor,  unless  previous  notice  in 
writing  be  given  by  the  wife  to  the  lessee,  debtor,  or  incorporated 
company,  from  whom  such  rents  or  profits  are  payable ;  in  which 
case  the  sole  and  separate  receipt  or  discharge  of  the  wife  will  alone 
be  a  sufficient  receipt  and  discharge  therefor,  and  the  receipt  of  the 
wife  will  in  all  cases  be  a  sufficient  discharge  for  the  payment  or 
delivery  to  her  of  her  own  property. 

§  509.  The  chattels  real,  household  furniture,  plate,  jewels,  stock 
or  shares  in  the  capital  stock  of  any  incorporated  company,  money 
on  deposit  in  any  savings  bank  or  institution  for  savings,  with  the 
interest  thereon,  or  debts  secured  by  mortgage  on  property,  which 
are  the  property  of  any  woman  before  marriage,  or  which  may 
become  her  property  after  marriage,  cannot  be  sold,  leased  or  con- 
veyed by  the  husband  unless  by  deed,  in  which  the  wife  must  join 
as  grantor,  which  deed  is  required  to  be  acknowledged  in  the  man- 
ner provided  for  the  conveyance  of  the  real  estate  of  married 
women. 

A  married  woman  is  authorized  by  statute  to  sell  and  convey 
any  of  her  personal  estate,  in  the  same  manner  as  if  she  were 
single  and  unmarried ;  and  to  make  contracts  respecting  the  sale 
and  conveyance  thereof,  with  the  same  effect,  and  with  the  same 
rights,  remedies  and  liabilities  as  if  such  cx)ntracts  had  been  made 
before  marriage ;  although  this  provision  is  not  to  be  construed  to 
authorize  any  married  woman  to  transact  business  as  a  trader. 
Neither  does  this  provision  apply  to  the  case  of  lands  and  tene- 
ments, or  other  real  estate,  held  by  the  husband  and  wife,  being  of 
lawful  age,  in  the  right  of  the  wife.  Such  real  estate  can  only  be 
conveyed  by  deed  or  other  instrument  in  writing,  signed,  sealed 
and  delivered  by  the  husband  and  wife  respectively.  The  wife  in 
such  cases  must  acknowledge  the  execution  of  the  deed  or  other 
instrument  upon  a  private  examination  apart  from  her  husband. 

§  510.  If  any  deed  affecting  the  wife's  dower  right  in  the  estate 
of  her  husband  be  executed  by  the  attorney  of  the  wife  during  the 
life  of  the  husband,  the  letter  of  attorney  must  be  executed  and 
acknowledged  with  the  same  formalities  as  are  required  in  the 
execution  and  acknowledgment  of  a  deed  by  a  husband  and  wife 
of  an  estate  held  in  the  right  of  the  wife. 

Any  married  woman  of  sane  mind,  and  of  twenty-one  years  of 
age  and  upward,  may  dispose  of  her  real  estate,  or  any  portion 
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of  the  same^  and,  being  of  the  age  of  eighteen  jeais  and  npward, 
may  dispose  of  her  personal  estate,  or  an;  portion  of  the  same,  by 
last  will  and  testament^  executed  in  the  manner  in  which  other 
wills  are  required  to  be  executed  for  disposition  of  like  property. 
The  right  of  the  husband  in  the  real  estate  of  the  wife  aa  tenant 
by  the  curtesy,  and  his  right  to  administer  without  acti(m  vpon  her 
personal  estate  not  disposed  of  by  her  last  will  and  testament,  are 
not  impaired  by  these  provisions  of  the  statute ;  nor  do  these  pro- 
visions authorize  the  husband  to  give  nnto^  or  settle  any  of  his 
property  upon  his  wife,  in  any  other  manner  or  with,  any  other 
effect  than  is  by  general  law  allowed. 

§  511p  The  property  secured  to  any  married  woman  by  these 
provisions  of  the  statute  is  made  liable  to  attachment  or  levy  for 
her  debts  contracted  before  marriage,  and  for  her  liabilities  on  roch 
contracts,  as  she  is  auth'irized  to  make  under  such  provisions,  under 
the  same  circumstances,  and  with  the  same  effect,  aa  if  she  had 
continued  sole  and  unmarried.  And  it  is  declared  that  nothing 
in  such  provisions  shall  be  constroed  to  impair  any  lien  or  right  of 
lien  therein,  or  any  remedy  by  law  provided  for  the  enforcement 
thereof.  In  all  actions  relating  to  the  property  of  any  married 
woman,  secured  to  her  by  these  provisions,  the  husband  and  wife 
must  jointly  sue  and  be  sued,  except  in  case  a  tmsteee  of  the  same 
be  appointed  as  provided  by  law,  and  except  in  actions  upon  such 
contracts  as  she  is  authorized  to  make  in  relation  to  her  personal 
estate,  the  wife  may  sue  and  be  sued  al<me.  In  case  of  recovery 
by  any  husband  and  wife,  or  wife,  in  any  such  action  the  amount 
recovered  may  be  invested  in  the  name  of  the  wife,  in  any  property, 
with  the  s^me  rights  and  effect  as  if  the  same  had  remained  in  the 
possession  of  the  wife,  whether  the  right  of  action  accrued  before 
or  after  marriage ;  and  all  such  actions  and  rights  of  action  wiQ 
survive  the  death  of  either  husband  or  wife*  {Gen.  SkUs.  of  1872, 
-A.  152.) 

§  512.  By  the  provisions  of  the  Eevised  Statutes  of  1 857  [ch.  135, 
§§  1-5),  which  still  remain  in  force,  any  married  woman  coming 
into  the  state  to  reside  from  another  state  or  country,  without  her 
husband,  he  never  having  lived  with  her  in  the  state,  and  continuing 
to  reside  in  the  state  without  her  husband  for  the  space  of  one  year 
continuously,  may  afterward,  during  her  separate  residence  .therein, 
transact  business,  make  contracts,  prosecute  and  defend  suits  in  her 
own  name,  and  dispose  of  such  property  as  she  may  acquire  by  her 
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own  indnBtFj  or  otherwiae,  tlie  Bame  a^  if  she  weie  unmaFried, 
{Gen.  Sto^.  eh,  151.)  And  by  anotlier  ppoYiBion  of  th^  Bevi8e4 
Statutes  of  1857  {fih.  176,  §  92^  whieh  ie  probably  still  the  kw,  any 
real  property  iti  the  state  belongiiig  to,  or  ooming  or  descending  to 
any  woman  bom  in  the  United  States,  or  who  has  been  otherwise  a 
citizen  thereof,  will,  upon  her  death,  notwithstanding  her  marriage 
with  any  ali^n  and  res^de^oe  hi  a  foreign  conntary,  deseend  to  her 
lawf nl  children  of  such  marriage,  if  any,  and  their  desc^nd^ntfli  in 
like  manner  and  with  like  effect  aa  if  such  children  were  native 
bom  or  natnralised  dtlzens  of  the  United  States.  And  rights  qI 
dower  and  cortesy  are  fully  recognized  by  the  statutes  now  in  force 
tn  the  state.    {Gwi.  Stats,  eh.  176.) 

§  513.  It  has  been  held  that  in  a  suit  by  husband  and  wife  to 
recover  wages  earned  by  the  wife  before  marriage,  t}ie  infe  is  QOt 
competent  to  testify  in  favor  of  her  claim,  her  husband  being  % 
party  and  interested  in  the  costs  of  the  suit.  {DonneSAf  v.  Smithy 
7  B.  I.  R,  12.) 

It  has  been  further  held,  that  in  trover  for  the  note  given  on  the 
purchase  of  the  property  of  a  married  woman  by  the  administrator 
of  the  wife  against  the  purchaser,  into  whofiie  hands  it  had  got 
during  the  life  of  the  wife^  the  act  with  respect  to  th^'wife  under 
age  joining  with  her  husband  in  the  sale  of  her  estate,  was  not 
designed  to  prevent  the  succession  of  the  wife's,  administrator  to 
the  note,  and  to  give  it  to  her  heirs,  but  merely  to  designate  that  the 
same  class  of  heirs  under  the  ancestral  clause  of  the  statute  of 
descents,  should  be  entitled  to  the  distribution  of  the  proceeds 
of  the  note  as  would  have  inherited  the  real  estate  had  it  never 
been  converted  into  personalty.  {JWinffhastj  Adm/kUstfr^atoPy  v. 
HdUbrooTc^  7  R,  I,  R,  2S0.)  A  )ate  case  was  disposed  of  by  the 
supreme  court  of  the  state,  wherein  it  appeared  that  a  father  made 
a  deposit  in  his  owii  nam^  as  trqstee  for  his  daughter,  and  died. 
The  daughter,  while  a  ininor,  married,  and  husband  and  minor  wife 
preferred  a  petition  for  the  appointment  of  a  new  trustee.  The 
court  held  that  the  decree  appointing  the  new  trustee  should  direct 
him  to  pay  the  interest  of  the  deposit  to  the  ^fe,  but  not  to  pay 
over  any  part  of  the  principal  without  an  order  of  the  eourt  (PM- 
Hon  of  O^Brim,  11  R.  I.  R.  419.) 

§  514.  It  has  been  decided  by  the  supreme  court  that  a  married 
woman  is  not  liable  In  eovenant  jointly  with  her  husband,  for  the 
breach  of  a  covenant  against  incumbrances,  contained  in  the  deed 
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of  the  husband  and  wife,  of  liter  estate ;  and,  in  strict  course,  flie 
plaintiff  joining  her  in  such  action,  must  become  nonsuit ;  although 
the  court  may  allow  the  plaintiff  in  such  a  case  to  amend  the  writ 
and  declaration  by  striking  out  the  wife  as  a  party  defendant,  and 
take  judgment  against  the  husband  alone,  withcmt  costs.  {Porter 
V.  Bradley,  1  R  L  R.  538.) 

A  married  woman  having  separate  property  may  purchase  with 
it  property  from  her  husband,  and,  if  the  price  paid  by  her  be  ade- 
quate to  the  value  of  her  p^^xshase,  her  title  will  be  maintained 
against  her  husband's  creditors,  both  at  law  and  in  equity.  {Stead- 
man  V.  Wilbur,  7  B,  L  R.  481.^ 

A  husband  in  the  actual  possession  of  the  wife's  real  estate,  no 
trustee  of  the  same  having  been  appointed  under  the  ^^  act  concern- 
ing the  property  of  married  women,"  is,  notwithstanding  the 
provisions  of  said  act,  so  far  seised  of  her  real  estate  that,  when  his 
interest  in  the  same  is  sold  under  a  decree  against  him  for  the 
enforcement  of  a  mechanic's  lien,  the  purchaser  may  maintain  tres- 
pass and  ejectment  against  the  husband  to  recover  possession  of 
such  estate.     {Martin  v.  PepaU,  6  R,  I.  R.  92.) 

A  trustee  of  the  property  of  a  married  woman,  appointed  by  the 
court  during  her  separation  from  her  husband  under  the  statute, 
will  at  her  request  be  removed,  and  the  management  of  her  prop- 
erty restored  to  her,  if  such  request  be  made  freely  and  without  the 
coercion  of  her  husband,  and  there  be  no  equitable  reason  to 
the  contrary.    {Johnson  v.  Snow,  5  R.  L  R.  72.) 

Husband  and  wife  must  join  in  an  action  of  replevin  for  pro]>erty 
mortgaged  to  the  wife  before  marriage,  to  recover  her  sole  and 
separate  debt,  by  the  express  provision  of  the  "act  concerning  the 
property  of  married  women."  ( Waterman  v,  Matteson,  4  R.  L 
R.  539.) 

A  married  woman  holding  separate  property  under  the  married 
woman's  act,  is  not  to  be  viewed,  as  respects  such  property,  as 
a  feme-sole.  A  solicitor  who  has,  at  the  request  of  a  married 
woman,  performed  services  and  expended  moneys  in  prosecut- 
ing a  suit  in  equity,  relating  to  her  separate  leasehold  property, 
cannot  therefore  sustain  a  suit  in  equity  to  obtain  compensation 
and  reimbursement  out  of  that  property.  {Cozzens  v.  Whitney ,  3 
R.  I.  R.  79.) 

§  515.  The  courts  of  Ehode  Island  hold  that  although  no  form  of 
words  is  necessary  to  create  an  estate  to  the  sole  and  separate  use 
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of  a  woman  as  against  her  present  or  future  husband,  yet  such 
words  must  be  used  in  the  language  limiting  the  use,  as  clearly  and 
unequivocally  express  the  intent  to  exclude  the  marital  rights  of 
the  husband,  and  does  not  leave  that  intent  a  matter  of  doubt  and 
speculation.  Upon  this  principle,  it  was  held  that  when  the  guardian 
and  brother  of  a  feme^oley  who  was  under  age  and  contracted  to  be 
married,  at  her  request,  purchased  an  estate  with  her  money,  and 
took  a  deed  to  himself  in  fee,  described  therein  as  her  guardian, 
Iiahendum  "  to  him,  his  heirs  forever,  to  and  for  the  only  proper  use, 
benefit  and  behoof "  of  his  ward,  "  her  heir^  and  assigns  forever," 
and  the  covenants  of  warranty  for  quiet  enjoyment  ran  to  him, 
^^  his  heii*s  and  assigns,  to  and  for  the  sole  use,  benefit  and  behoof 
of  her,  -her  heirs  and  assigns,"  these  words,  merely,  did  not  create 
a  trust  for  the  sole  and  separate  use  of  the  ward,  but,  there  being 
nothing  for  the  guardian  to  do  under  the  provisions  of  the  deed, 
the  statute  of  uses  transferred  the  legal  title  to  the  ward,  so  as  to 
admit  her  husband  to  curtesy  in  her  estate.  {Nightingale  v.  Hid- 
den,  7  R.  L  R.  115.) 

§  516.  In  the  State  of  Connecticut,  by  a  statute  passed  in  1878, 
all  property  acquired  by  a  married  woman  is  held  by  her  to  her  sole 
and  separate  use,  and  may  be  controlled  by  her  as  if  she  were  a 
feme-sole,  {Za/ws  of  1878,  oh.  61.)  This  provision,  strictly  speak- 
ing would  not  apply  to  parties  whose  nuptials  were  celebrated  before 
the  passage  of  the  act.  But  by  the  general  statutes,  any  real  estate 
conveyed  to  the  wife  during  coverture,  and  paid  for  by  her  means 
or  by  money  earned  by  her  personal  service,  belongs  to  her  sole  use, 
and  the  proceeds  thereof  are  her's  in  equity,  and  exempt  from  her 
husband's  debts.  All  personal  property  coming  to  the  husband  in 
the  right  of  his  wife,  or  through  her  as  the  meritorious  cause,  are 
held  by  him  as  her  trustee  for  her  use.  And  in  case  of  her  aban- 
donment by  him,  she  may  act  as  her  own  trustee.  And  after  the 
abandonment  has  continued  three  years,  she  may  convey  her  real 
estate,  with  the  leave  of  the  court,  independent  of  her  husband. 
And  8(^  the  law  now  stands,  the  separate  earnings  of  the  wife  belong 
to  her,  and  she  may  make  contracts,  convey  her  real  and  personal 
estate,  and  she  may  sue  and  be  sued  in  all  matters  relating  thereto, 
and  her  property  is  liable  in  all  contracts  relating  to  her  separate 
estate,  and  when  she  carries  on  any  business,  she  may  bring  a  suit 
upon  any  cause  of  action  accruing  to  her  therefrom.  {Gen.  Stat. 
417.)    Ordinarily,  however,  the  wife's  conveyance  of  her  own  land 
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without  the  concurrence  of  her  husband,  does  not  bind  him.    {Laws 
of  187Y,i>.  189.) 

§  517.  The  courts  of  the  state  hold  that  statutes  are  not  to  be  so 
construed  as  to  have  a  retrospective  effect,  unless  such  eonstruction 
be  required  in  the  most  explicit  terms ;  the  presumption  being  that 
they  are  to  operate  prospectively,  and  not  to  impair  vested  rights. 
Therefore,  the  statute  relating  to  the  domestic  relations,  providing 
for  the  conveyance  of  real  estate  to  the  wife  during  coverture,  is 
held  applicable  to  conveyances  subsequently  made,  and  contains  no 
express  allusion  to  those  previously  made,  and  hence  is  not  retro- 
spective.    {Plumh  V.  Sawyer,  21  Conn,  JR.  351.) 

When  a  note  was  taken  in  the  name  of  the  wife  for  the  price  of 
her  land  sold,  the  court  held  that  the  avails  of  the  sale  were  secured 
and  invested  in  her  name  within  the  meaning  of  the  statute,  and 
that  in  equity  they  belonged  to  her.  {Jennings  v.  Dams,  31  Conn. 
H,  134.)  But  where  the  owner  of  a  life  estate  in  land  conveyed 
the  legal  title  to  his  wife  by  deed,  and  there  was  nothing  in  the 
terms  of  the  conveyance  indicating  that  the  parties  intended  that 
the  estate  vested  in  the  wife  should  be  to  her  use,  the  court  held 
that  no  such  intention  would  be  implied,  and  that  the  husband, 
after  such  conveyance,  was  entitled  to  the  use,  rents,  issues  and 
profits  of  the  land  in  right  of  his  wife,  during  his  life.  {Plunii  v. 
Ives,  39  Con7i.  R.  120.  Vide  Eoyt  v.  Parks,  II.  357.)  In  a  case 
where  a  woman  had  $5,000  in  money  when  she  married,  which  by 
an  ante-nuptial  agreement  was  to  remain  her's  and  under  her  con- 
trol. Subsequently  she  purchased  a  farm  with  the  money,  taking 
the  deed  to  herself,  and  procured  stock  for  it,  and  carried  it  on  her- 
self, except  her  husband,  who  was  in  feeble  health  lived  there  and 
worked  upon  it  when  he  was  able.  The  court  held  that  the  wife  had 
an  absolute  title  to  the  land,  the  stock  upon  it,  and  the  increase 
thereof,  as  against  the  husband's  creditors.  {Sanford  v.  Atwood, 
44  Conn.  R.  141.  Vide  Johnson  v.  Chapman,  85  ib.  550.)  And 
it  is  held  that  money  due  the  wife  for  her  personal  services  belongs 
to  her,  and  is  protected  as  her's  in  the  same  manner  as  though  it 
had  been  actually  paid  over  to  her.  (  Whiting  v.  Bechwiih,  31 
Conn.  R.  696.  And  vide  Sherwood  v.  Sherwood,  32  ib.  1.  Ilin- 
mam,  v.  Pa/rkes,  33  ib.  188.) 

§  518.  It  is  observed  that  in  Connecticut,  the  husband  is  the 
statutory  trustee  of  the  wife's  personal  property,  and  it  has  been 
held  that  in  a  suit  for  the  recovery  thereof,  husband  and  wife  may 
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I>e  joined  as  plaintifiii,  and  such  -projpertj  cannot  be  taken  for  hia 
debts.  {Hamate  y.  New  Britam  NaiioncA  Bank^  49  Conn.  R, 
141.)  Bat  in  a  ease  where  tlie  wife  eanieB  on  bnsinees  under  tiie 
fitatutOy  any  action  aecrniDg  therefrom  maj  be  proeecnted  in  her 
name  alone.  But  a  declaration  for  goods  claimed  by  the  wife, 
which  simply  described  the  plaintiff  as  ^^a  marriei  woman  carrying 
on  bosiness,"  bnt  did  not  allege  that  the  goods  were  used  by  her  in 
her  bnsinesa,  or  that  the  canse  of  action  resulted  from  her  bnsiness, 
was  held  insofficient.  {SmUh  r.  New  England  B€mkj  45  Conn. 
JR.  416.) 

In  a  case  wherein  it  appeared  that  a  married  woman  was  eariying 
on  a  millinery  establishment,  bnt  had  no  anthority  from  her  hus- 
band to  act  as  a  feme-sole  or  to  buy  goods  on  his  credit,  and  during 
the  time  she  pnrehased  goods  on  her  credit,  and  sold  them ;  the 
eonrt  held  that  the  wife  got  no  title  to  the  goods,  and  gave  none  to 
the  purchaser  as  against  the  parties  who  sold  them  to  his  wife,  who 
sought  to  reclaim  them  by  reason  of  the  non-payment  of  the  pur- 
chase money.  {Smith  v.  Tkompeon^  86  Conn.  R.  107.  Vide  Jack- 
son Y.  Hvitiba^d^  Ih.  10.)  And  when  a  wife  at  the  time  of  her 
marriage  in  Massachusetts  to  a  man  residing  in  Connecticut,  owned 
certain  bank  stock,  and  husband  and  wife,  in  accordance  with  a 
prerious  intent,  came  directly  to  the  latter  state  to  reside,  it  was 
held  that  the  husband  at  once  became  with  a  title  to  the  property 
as  trustee  under  the  Connecticut  statute,  with  a  right  to  the  income 
thereof.  But  inasmuch  as  husband  and  wife,  some  time  after  the 
marriage,  went  together  to  the  bank  and  had  the  stock  transferred 
on  the  books  of  the  bank  from  the  wife^s  maiden  to  her  married 
name,  the  court  held  that  the  husband  had  abandoned  his  interest 
in  the  stock,  and  made  a  gift  of  it  to  his  wife.  {M(Mon  v.  Fuller ^ 
86  Conn.  B.  160.  Vide  Roberteon  v.  Wilcox,  Ih.  426.)  And  it 
has  been  expressly  held,  that  a  husband  may  make  a  valid  gift 
of  property  to  his  wife,  if  it  is  lona  fide,  and  not  prejudicial  to 
creditors.  (  Wheeler  v.  Whsder,  43  Conn.  B.  503.  UnderhiH  r. 
Morgan,  38  tJ.  105.) 

§  519.  A  married  woman  has  not  unlimited  power  under  the  laws 
of  Connecticut  to  bind  herself  by  personal  contract.  It  has  been 
held  that  she  cannot  be  held  liable,  either  upon  an  express  or  an 
implied  promise,  to  pay  over  to  one  to  whom  she  has  pledged  stock, 
to  secure  her  husband's  debt,  money  which  she  has  received  upon  a 
subsequent  sale  of  the  stock,  contrary  to  the  rights  of  the  pledgee. 
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{PloM  V.  HanxikmSy  43  Conn,  R,  139.  And  vide  UTaUonal  Bank 
of  Neu)  Englcmd  v.  Smithy  Ih  327.  ISmiih  v.  Williams,  Tb.  409.) 
And  where  a  woman  married  in  1864  in  Connecticut,  and  made 
there  in  1868,  a  promissory  note,  which  was  sought  to  be  enforced 
oat  of  stock  claimed  to  be  her  separate  estate,  but  which  had  been 
purchased  by  her  husband,  acting  as  her  attorney,  with  proceeds  of 
stocks  previously  owned  by  her ;  it  was  held  by  the  second  circuit 
of  the  United  States,  that  a  recovery  could  not  be  had  upon  tlie 
note.  (  WiUimns  v.  King,  13  Blatchf,  R.  282.)  But  the  supreme 
court  of  the  state  has  held,  that  a  moral  and  equitable  obligation  to 
pay  a  claim  out  of  her  separate  estate  by  the  wife,  is  sufficient  con- 
sideration for  a  promise  to  pay,  subsequently  made  by  her,  after  her 
abandonment  by  her  husband.  {Craft  v.  RoXUmd,  37  Conn.  R. 
491.  Vide  Wells  v.  Thorman,  lb,  318.  Zan^fenbach  v.  Schellj 
40  ib.  224.)  But  in  order  to  make  a  feme-covert  liable  for  a  debt 
incurred  by  her  in  carrying  on  a  business,  it  must  appear  that  it 
was  a  continuing  and  substantial  employment.  The, mere  renting 
of  a  few  rooms  by  her,  in  the  house  in  which  she  lives  with  her 
husband,  is  held  not  to  be  carrying  on  business  within  the  meaning 
of  the  statute.  {Holmes  v.  HohneSy  40  Conn,  R,  117.)  In  a  case 
wherein  it  appeared  that  a  husband  disabled  his  wife  by  an  assault 
upon  her,  for  which  he  was  convicted  and  sent  to  jail,  when  he  took 
with  him  all  his  money,  leaving  his  wife  without  means  of  support; 
and  in  her  extremity  she  sold  a  cook  stove  for  a  reasonable  price, 
for  the  purpose  of  procuring  necessaries ;  the  court  held  that  the 
purchaser  got  title  to  the  property  as  against  the  husband.  {Ahem 
V.  Easterleyy  42  Conn.  R.  546.)  And  it  has  recently  been  held 
that,  when  a  person  has  advanced  money  to  a  wife  directed  by  her 
husband,  for  the  purchase  of  necessaries,  and  the  money  has  been 
so  applied,  he  can  maintain  a  bill  in  equity  against  the  husband  for 
the  recovery  of  the  money  so  advanced.  {Kenyon  v.  Farrisy  46 
Conn,  R,  — .)  In  respect  to  the  wife's  services,  it  was  held  where 
a  husband  and  wife  were  living  with  the  husband's  mother,  and  for 
a  period  before  the  mother's  death  the  wife  took  care  of  her,  that 
it  would  be  presumed  that  the  services  were  rendered  in  behalf  of 
the  husband.    {Morgan  v.  BoUeSj  36  Conn,  R,  176.) 
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I. 

CHAPTEE  XXXV. 

THB  8TATUT0KT  POLICY  OF  THB  STATES  OF  NBW  JEBS^,  PENNSTLVA- 
NIA,  DELAWABB  AND  MABTLAND  IN  BESPEGT  TO  MAEBIBD  WOMEN 
AND  MABITAL  BIGHTS  —  LAWS  OF  SUCH  STATES  BESPEOTIVBLY  — 
JUDICIAL  OONSTBUCriON   AND  DBCIBIONS. 

§  520.  By  the  statutes  of  New  Jersey,  the  real  and  personal 
property  of  any  female,  which  she  shall  own  at  the  time  of  her 
marriage,  and  the  rents,  issues  and  profits  thereof,  are  declared  not 
to  be  subject  to  the  disposal  of  her  husband,  nor  liable  for  his  debts, 
and  will  continue  her  sole  and  separate  property,  as  if  she  were  a 
single  woman ;  and  the  real  and  personal  property,  and  the  rents, 
issues  and  profits  thereof,  of  any  female  now  married,  irrespective 
of  the  date  of  her  marriage,  will  not  be  subject  to  the  disposal  of 
her  husband,  but  will  be  her  sole  and  separate  property,  as  if  she 
were  a  single  female.  And  it  is  made  lawful  for  any  married 
female  to  receive  by  gift,  grant,  descent,  devise  or  bequest,  and  hold 
to  her  separate  use,  as  if  she  were  a  single  female,  real  and  personal 
property,  and  the  rents,  issues  and  profits  thereof,  independent  of 
her  husband  and  his  debts.  And  by  a  late  statute  she  may  bind 
herself  by  contract,  and  her  contracts  may  be  enforced  by  or  against 
her  both  in  law  and  equity  the  same  as  if  she  were  a  feme-sole^ 
except  that  she  cannot  bind  herself  as  an  accommodation  indorser, 
guarantor  or  surety ;  nor  can  she  make  herself  liable  by  any  promise 
to  answer  for  the  debt,  default  or  liability  of  any  other  person  ;  nor 
can  she  convey  or  incumber  her  own  lands  independent  of  her  hus- 
band, although  she  may  enter  into  covenants  of  warranty  in  respect 
to  her  own  lands  conveyed  by  deed  in  which  her  husband  joins. 
And  when  she  lives  separate  from  her  husband  under  a  decree  of 
court,  she  may  convey  her  lands  without  the  concurrence  of  her 
husband.  And  in  all  cases  whei'e  she  lives  separate  from  her  hus- 
band, she  may  bring  suit  for  the  redress  of  any  wrong  she  may 
have  suffered,  or  for  the  recovery  of  any  right  withheld  from  her, 
and  join  the  name  of  her  husband  in  the  action  without  his  consent, 
by  filing  certain  freehold  security  with  the  clerk  of  the  court. 
(  Tide  EImer'8  Dig.  466.  La/wa  of  1866,  ch.  294.  Do,  of  186Y, 
ch.  444.  Nixor!%  Dig.  547.  Lom%  of  1874,  p,  15.)  Indeed,  as 
the  law  now  stands,  a  feme-covert  may  sustain  an  action  in  her  own 
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name  without  joining  her  hnsband  to  recover  "  all  property  both 
real  and  personal.  {Revised  Stat.  638.  Vide  Yam  Cleoe  v.  Bookj 
40  N.  J.  L.  R.  25.     Tmtwn  v,  GaUmofi,  26  N.  J.  Eg[.  R.  128.) 

§  521.  When  a  deed  of  land  to  a  married  woman  expresses  on  its 
face  that  the  consideration  was  paid  by  the  wife,  the  presumption 
18  that  such  consideration  was  her  own  money.  \Stdll  v.  FuUxm^ 
3  J\r.  J,  La/w  R.  430.  Vide  Vreeland  v.  VreetcmJTs  Adm.  1  Gnfm^s 
R.  512.)  But  when  the  deed  is  taken  by  the  hnsband  in  Tiis  name, 
:and  the  consideration  was  paid  by  him,  after  which  he  erected  a 
hoofle  upon  the  land,  the  cost  of  whick  was  paid  in  part  by  hun, 
^jxd  the  balance  secured  by  his  bond  and  mortgi^  on  the  premises, 
which  his  wife  afterward  paid  with  vxofiej  from  her  •own  earnings ; 
the  court  held  that  the  wife  obtained  no  interest  in  the  property. 
[StaOmnn  v.  ShiUmcm,  16  N.  J.  ^.  R.  478.  Vide  Clark  v. 
MeOeihan^  25  ih.  423.  OfiO'peviter  y.  Cairperder^  H.  194.)  And 
yet  it  lias  been  held  that  a  husband  may  allow  his  wife  to  take  her 
own  earnings  and  appropriate  them  to  her  separate  use^  and  such 
uppropriation  is  good  ras  against  the  husband  and  bis  creditors. 
-{Quidorfe  Adm.  v«  I^ergeava^  3  Oreeaa!^  jS,  472.  Bat  idde  Bd- 
ford  V.  Crane,  1  *.  565.  Smith  v.  Vreeland,  II.  1»8l)  B«t  the 
rule  of  the  common  law,  that  the  services  and  earnings  of  a  married 
woman  beloug,  in  the  first  instance,  to  her  husband;,  has  not  been 
■changed  by  the  statutes  of  the  state.  {JHfa/tional  Bcunk  qf  Meirapih 
lie  v.  Sprague,  20  M.  J,  Eq.  R.  13.  Clinton,  dio.  Mcmuf,  Co,  v. 
SummeU,  25  ib,  45.)  Still  it  has  been  decided  that  a  gift  bj  a 
husband  to  his  wife  of  the  avails  of  her  own  labor,  is  good  as  against 
his  creditors,  if  the  proceeds  have  not  actually  been  reduced  into  his 
possession.  {Peterson  v.  Mnlford^  36  N,  J.  L.  jB.  481.  Vide 
Annin  v.  Annin,  24  jN",  J,  £q.  R,  185,  PJuH^m  y.  Morrison^ 
n.  196.) 

§  522.  When  a  wife  mortgages  or  pledges  her  property  to  secure 
ihe  payment  of  money  raised  for  the  benefit  of  the  husband,  she 
will  be  deemed  the  mere  surety  of  her  husband,  and  entitled  to  the 
remedies  of  a  surety  against  his  estate.  [ITan/ord  v.  JSoekee,  20 
2f^.J.£g.R.  101.  Vide  Wright  v.  Remin^fkm^  41 JT.  X  Z.  R.  48.) 
A  wiie  is  liable  for  carpenter  work  done  upon  a. house  And  premise^ 
if  the  service  was  (rendered  under  her  authority  er  by  her  consent  for 
the  benefit  of  her  estate.  {£!ckert  v.  ReiUer,  33  JV.  J.  -J.  R.  3*6. 
And  vide  Romford  v.  Bodcee,  20  N.  J,  JEq.  R.  101.)  llie  wife's 
debts  contracted  by  her  for  the  benefit  of  her  separate  estate,  or  fer 
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her  own  use  upon  ike  credit  of  sach  estate,  w^  be  charged  by  a 
conrt  of  eqaitj  upon  her  separate  -estate,  and  payment  enforced  out 
of  it.  {Armstflrong  v.  Ro8^  SQ  N.J^  ^.  JR.  109.  And  vide  John- 
^8on  v.  Cummina,  1  Oreen^e  H*  97.)  But  when  a  hnsband,  in  the  trans- 
action of  his  own  business,  fraudulently  assumed  to  deal  in  his  wife's 
name,  and  upon  the  credit  of  her  estate,  all  to  the  Imowledge  of  his 
wife ;  the  court  held  that  ssch  facts  did  not  operate  to  charge  her 
with  participation  in  the  f ra«d»  nor  her  estate  with  liability  for  the 
indebtedness ;  and  it  was  declared,  that  the  acts  and  declarations  of 
the  wife,  in  order  to  charge  her  separate  estate,  should  be  clear  and 
unequivocal  {Lavyrenee  y%  Frnch^  2  OreerC9  R.  234.)  And  the 
wife's  .separate  estate  will  not  be  chargeable  with  her  husband's 
debts,  merely  because  she  stood  by  in  silence  while  her  husband 
represented  himself  to  be  the  owner  of  such  an  estate,  :as  an  induce- 
ment to  the  creditor  to  give  the  credit,  and  by  4Bueh  representation 
deceived  the  creditor.  {Carpenter  v.  Carpenter^  27  N.  J.  Eq.  R. 
502.  Vide  Clari  v.  JUcOeihan,  25  ib.  423.)  But  when  the  hus- 
band uses  his  wife's  money  in  paying  for  land,  the  title  to  which 
he  takes  in  his  own  name,  with  her  knowledge,  and  she  permits 
him,  for  years,  to  represent  the  property  as  his,  and  upon  such 
apparent  -ownership,  to  obtain  business  credit  and  standings  equity 
will  not  protect  the  property  from  her  husband's  creditors,  even  if 
the  design  to  create  a  trust  in  favor  of  the  wife  be  clearly  estab- 
lished. {Besson  v.  Evdcmd^  26  N.  J.  Eq.  R.  468.  Vide  Symmee 
V.  Strang^  28  ib.  131.)  And  it  has  been  held,  that  a  wife  who 
without  cause  deserts  her  husband  is  not  entitled  to  the  aid  of  a 
court  of  equity  in  getting  possession  of  such  chattels  as  she  may 
have  contributed  to  the  furnishing  and  adornment  of  her  husband's 
house.  {Black  v.  Blaok^  30  N.  J.  Eq.  R.  215.)  A  mere  accom- 
modation note,  or  accommodation  indorsement,  by  s,/eme^ole,is 
not  sufficient  to  create  a  chkrge  upon  her  separate  estate.  {Peak%  v.. 
La  Baw,  21  iT.  J.  Eq.  R.  269.  Vide  Hinksan  v.  WiUiarM,  41  iV: 
J.  L.  R.  35.) 

§  523.  A  husband  in  the  State  of  New  Jersey  is  entitled  to  curtesy 
in  the  lands  of  which  his  wife  dies  seised.  The  married  woman's 
act  only  protects  her  estate  during  her  life,  «nd  does  not  affect  the 
law  of  succession.  But  by  the  statute,  the  husband  has  no  estate  or 
interest  in  his  wife's  lands.  She  can  con  vey  them  with  his  assent,  and 
the  buyer  takes  them  free  from  uny  interest  or  estate  of  her  hus- 
band.    The  act  has  rWtroyed  the  estate  of  curtesy  initiate,    {inarch 
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V.  JFrteSy  3  GreerCs  R.  204.)  Still,  it  would  seem  to  be  in  the 
power  of  the  husband  to  retain  his  rights  in  his  wife's  real  estate, 
in  this  regard,  because  she  cannot  convey  away  her  land  without  his 
consent.  {Deer  v.  LawsJier^  4  Zah,  R.  613.)  And  her  agreement 
to  sell  her  real  estate,  with  the  aesent  of  her  husband,  has  been  held 
to  be  absolutely  void  at  law,  and  a  court  of  equity  wiU  not  enforce 
it  against  her.  (  Woodefn,  v.  Morris^  2  Oreen^s  Ch.  R.  66.  But 
vide  Pentz  v.  Simoneony  13  If,  J.  Ch.  R.  232.)  It  has,  however, 
been  held,  that  a  feme-covert  is  regarded  in  equity  as  a  feme^cle^ 
in  respect  to  her  separate  estate,  so  far  as  to  enable  her  to  dispose 
of  it  in  any  way  not  inconsistent  with  the  terms  of  the  instrument 
under  which  she  holds  it.  {Leacraft  v.  Hodden^  3  GreerCs  Ch,  R. 
512.  Vide  NayU/r  v.  Fields  6  Dutch.  R.  287.)  And  when  the 
husband  and  wife  live  separate,  and  she  has  title  to  land  as  her 
separate  estate,  her  mortgage  given  to  secure  advances  made  at 
her  instance  and  for  her  benefit,  will  be  a  valid  lien  on  her  property. 
(  Wilson  V.  Brown^  13  N,  J,  Eq.  li,  277.)  So,  if  2^  feme-covert  take 
a  conveyance  of  land  incumbered  by  a  mortgage,  the  payment  of 
which  she  assumes  as  a  part  of  the  purchase  money,  she  will  be 
held  for  the  deficiency  by  the  mortgagee.  {Iluyler  v.  Atwood.  26 
N,  J,  Ec[,  R.  604.)  And  it  may  be  suggested,  that  there  is  nothing 
in  the  peculiar  relations  of  husband  and  wife  in  New  Jersey,  which 
protects  a  wife  from  making  discovery  relating  solely  to  her  own 
conduct  and  affecting  only  her  own  interests,  under  the  statutes  in 
force  there ;  she  may  even  be  compelled  to  testify  against  herself. 
{Metler'^s  Adm,  v.  Ne&er^  3  OreerHs  R,  270.)  Under  the  statutes 
securing  to  the  wife  the  separate  use  of  her  property,  where  a 
bequest  was  made  to  husband  and  wife  for  life,  the  court  held  that 
each  was  entitled  to  one-half  of  the  income.  {See  v.  ZabAekie^  28 
N,  J,  Eq.  R,  422.)  When  land  of  a  married  woman  was  taken  for 
a  road  under  the  statute  requiring  damages  to  be  assessed  to  the 
owner  of  the  land ;  the  court  held  that  the  damages  were  rightly 
assessed  to  the  wife  alone  without  naming  her  husband.  {State  v. 
Uulick^  33  N,  J,  L,  R,  307.)  Lands  conveyed  to  husband  and 
wife,  are  held  by  them  in  entirety,  and  neither  can  convey  or  alien 
without  the  consent  of  the  other ;  yet  the  husband  is  entitled  to  the 
use  and  possession  of  the  property,  and  may  dispose  of  the  same  at 
his  pleasure,  but  not  beyond  his  own  life.  ( V^aehhum  v.  Bumn^ 
84  N,  J.  L.  R.  18.  And  vide  Bolles  v.  State  Trust  Co.  27  N,  J. 
Eq,  R.  308.)    And  it  has  been  held,  that  a  will  of  a  married  woman, 
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living  separate  from  her  husband,  but  made  without  his  consent  or 
knowledge,  bequeathing  to  another  a  legacy  not  received  by  her,  nor 
reduced  by  him  to  possession  during  her  lifetime,  is  of  no  eJSect  as 
against  her  husband ;  and  that  he,  and  not  her  executor,  is  entitled 
to  receive  the  legacy.  Indeed,  the  wife  under  the  New  Jersey 
statute,  has  no  power  to  dispose  by  will  of  any  interest  to  which 
her  husband  is,  at  her  death,  entitled  by  law  in  her  real  or  personal 
property.  After  her  death  he  may,  as  her  administrator,  reduce  to 
possession  her  choses  in  action  not  reduced  to  possession  in  her  life- 
time. (  YreeUmd  v.  Rynd^  26  N.  J,  £q.  JR.  160.)  A  husband'^s 
deed  settling  property  on  his  wife,  who  had  been  obliged  to  leave 
him,  was  sustained  by  the  court,  notwithstanding  it  appeared  that 
he  was  a  habitual  drunkard,  and  subject  to  delirium  tremensy  but  it 
was  not  shown  that  he  was  intoxicated  at  the  time  he  executed  the 
deed.    {JDixon  v.  Diaon,  22  iT.  J.  Eq.  R.  91.) 

§  524.  A  married  woman  cannot  convey  away  her  real  estate 
without  the  consent  of  her  husband,  and  even  then,  the  statute 
requires  her  private  acknowledgment,  to  be  certified  by  the  officer 
taking  it ;  and  his  certificate  of  the  fact  simply  makes  out  a  prvma 
facie  case  that  the  requirements  of  the  statute  were  complied  with; 
the  truth  of  the  certificate  may  be  disproved.  {Mwr%K  v.  MitcheSiy 
26  N.  J.  Eq.  R.  497.)  But,  in  the  absence  of  fraud  or  duress  a 
feme-covert  will  not  be  permitted  to  contradict  her  acknowledg- 
ment of  a  deed  actually  and  substantially  made.  {Homceopathic 
M.  L.  In8.  Co.  V.  Marshall^  32  N.  J.  Eq.  R.  103.)  And  the  certi- 
ficate of  acknowledgment  of  a  feme-covert  to  a  deed  need  not  state 
that  there  was  a  private  examination,  if  it  certify  that  she  was 
examined  separate  and  apart  from  her  husband,  as  this  is  held  to  be 
a  substantial  compliance  with  the  statute.  {Thayer  t.  Torrey^  37 
N.  J.  L.  R.  339.)  A  wife's  contracts  may  be  enforced  against  her 
the  same  as  though  she  were  sole^  but  in  some  other  actions  against 
her,  the  husband  must  be  joined.  For  example,  the  husband  is  a 
necessary  party  to  a  bill  filed  by  the  grantee  of  the  husband  against 
the  wife  for  the  partition  of  lands  alleged  to  have  been  held  by  the 
husband  and  wife  as  tenants  in  common.  And  when  a  bill  for  par- 
tition alleges  that  the  husband  and  wife  w«^  seised  as  tenants  in 
common  by  virtue  of  a  conveyance  to  them  made  during  coverture, 
that  fact  is  held  not  necessarily  inconsisten^t  with  the  creation  of  a 
tenancy  in  common,  because  it  may  be  assumed,  on  demurrer,  that^ 
apt  words  were  used  in  the  conveyance  for  that  purpose.    {MoDer- 
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moU  V.  French^  16  N.  J.  Eq,  JR.  78.  Vide  RdHbivs  v.  Ahrahanuj 
.1  Hoist.  Ch.  R.  51.)  A  wife's  real  estate  will  be  protected  from 
the  linsband's  creditors  in  a  court  of  law,  and  a  resort  to  a  court  of 
equity  for  that  purpose  is  unnecessary.  ( Vide  Emery  v.  Fan.  Sickel^ 
15  J^^  J,  Eq[.  a.  144.)  The  common  law  rule  that  Hfeme^covert  can- 
not appoint  an  attorney  has  not  been  abolished  by  the  statutes  of  New 
Jersey,  and  hence  her  power  of  attorney  there  has  been  declared  a 
nuUity  as  respects  her.    {Kearney  v.  Macomb^  1  OreerCe  R.  189.) 

§  525.  In  the  State  of  Pennsylvania  it  is  provided  by  statute  that 
every  species  and  description  of  property,  whether  consisting  of 
real,  personal,  or  mixed,  which  may  be  owned  by  or  belong  to  any 
single  woman,  shall  continue  to  be  the  property  of  such  woman, 
as  fully  after  her  marriage  as  before ;  and  all  such  property,  of 
whatever  name  or  kind,  which  shall  accrue  to  any  married  woman 
during  coverture,  by  will,  descent,  deed  of  conveyance  or  other- 
wise, shall  be  owned,  used  and  enjoyed  by  such  married  woman  as 
her  own  separate  property ;  and  the  said  property,  whether  owned 
by  her  before  marriage  or  which  shall  accrue  to  her  afterward,  is 
declared  not  to  be  subject  to  levy  and  execution  for  the  debts  or 
liabilities  of  hei*  husband  during  the  life  of  the  wife,  and  the  same 
cannot  be  sold,  conveyed,  mortgaged  or  transferred,  except  by  a 
deed  or  conveyance  duly  executed  by  the  wife  in  which  her  husband 
shall  join.  But  it  is  expressly  declared  that  no  property  of  a  mar- 
ried woman  shall  be  protected  by  the  statute  from  liability  for 
•dehts  contracted  by  herself  or  in  her  name  by  any  person  author- 
ised so  to  do,  or  from  levy  and  execution  ou  any  judgment  that 
may  be  recovered  against  a  husband  for  the  torts  of  the  wife ;  in 
which  cases  execution  must  be  first  had  against  the  property  of  the 
wife,  and  in  no  case  is  the  husband  liable  for  the  debts  of  the  wife 
'Contracted  before  marriage.  And  her  property  may  be  chaiged  for 
debts  contracted  by  herself  for  necessaries  furnished  for  the  support 
.of  her  family.  The  wife  cannot,  as  a  rule,  make  a  valid  contract, 
except  for  necessaries  or  a  sewing-machine.  But  she  may  make  a 
will  subject  to  her  husband's  right  of  curtesy.  She  may  also  hold 
and  transfer  stock  in  any  corporation  of  the  state,  or  any  railroad 
stock,  or  loons  of  the  state  or  the  city  of  Philadelphia,  the  same  as 
if  she  were  a  fetne-eole.  And  she  may  also  keep  a  bank  account  in 
her  own  name  :aiid  draw  money  on  her  own  check  or  receipt.  But 
^when  her  property  is  claimed  as  against  her  husband's  creditors, 
proof  is  required  that  she  owned  it  whan  she  was  married,  or  that  it 
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was  purchased  with  funds  not  furnished  by  her  husband.  Her 
earnings  belong  to  her  husband,  although  she  may  secure  them  to 
herself  by  a  petition  to  the  couii;.  She  retains  the  common  law 
right  of  dower  in  her  husband's  lands.  {Vide  Brigktly^s  Dig. 
528-530,  1005-1010.  Laws  of  1848,  p.  636,  §  6,  a«  applied  hy 
Laws  of  1850,  p.  553,  §  20,  and  Laws  of  1856,^.  315,  §  1 ;  and 
acts  of  February  29,  1872;  April  3,  1872;  April  1,  1874;  May 
16,  1874,  and  March  18,  1875.) 

§  526.  The  enabling  acts  of  Pennsylvania  give  a  married  woman 
the  power  or  capacity  to  hold  property,  bat  not  as  2Lfeme^ole; 
rather  in  effect  as  though  it  was  settled  upon  her  as  9^  feme- 
covert  She  is  allowed  to  possess  property  free  from  her  husband's 
control,  and  that  imports  a  right  to  dispose  of  it.  But  the  power 
of  a  married  woman  over  property  settled  to  her  separate  use  can- 
not exceed  the  limits  prescribed  in  the  deed  of  settlement.  And 
although  the  power  to  sell  includes  the  power  to  mortgage,  if  the 
deed  limits  the  power  to  mortgage,  a  mortgage  which  exceeds  that 
limit  is  void.  Eeal  estate  paid  for  with  the  earnings  or  savings  of 
the  wife  does  not  belong  to  her  as  her  separate  estate,  because  the 
husband  is  entitled  to  her  earnings  and  eervices.  Neither  can 
the  wife  acquire  and  hold  property  as  against  the  creditors  of  her 
husband  by  carrying  on  a  business  or  trade  in  her  own  name,  while 
cohabiting  with  her  husband,  with  capital  loaned  to  her  for  that 
purpose.  She  cannot  be  legally  clothed  with  the  title  to  land,  when 
she  has  the  control  of  no  means  and  no  credit  which  are  exclusive 
of  her  husband's  rights ;  and  in  order  to  protect  her  goods,  cven^ 
from  the  husband's  creditors,  it  is  incumbent  on  her  to  estabh'sh 
that  their  purchase  was  on  the  credit  of  her  separate  estate ;  and 
when  her  property,  real  or  personal,  is  claimed  by  the  creditors  of 
her  husband,  she  must  clearly  establish  the  fact  that  she  owned  it 
at  the  time  of  her  marriage,  or  that  she  afterward  acquired  it  in 
some  of  the  ways  provided  by  statute.  A  deed  to  her  from  her 
husband  will  be  sustained  in  equity,  when  it  is  clearly  establithed 
that  the  consideration  moved  from  her,  and  as  between  herself  and 
her  husband,  a  purchase  by  her  of  his  real  estate  at  a  sale  by  the 
sheriff,  vests  the  title  in  her  as  her  separate  estate,  though  she  had 
no  estate  before  marriage,  and  none  accrued  to  her  during  coverture 
from  any  other  source  than  through  him.  If  property,  real  or  per- 
sonal, is  purchased  by  her  on  the  credit  of  her  separate  estate  or 
of  her  earnings  in  its  management,  it  is  not  liable  for  the  debts  of 
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her  hasband.  But  property  simply  in  possession  of  the  wife  is 
presumed  to  belong  to  her  husband.  (  Vide^  upon  these  points^ 
PhUadeljphia  v.  Williamson^  10  Phila.  H,  179.  ScJdessinger  v. 
EUiSj  Ih.  109.  Dyer  v.  Peoples  Banky  9  ib,  159.  Shiister  y, 
Bennett^  Ih.  208.  Ma/rherger  v.  Spohn^  Ih.  612.  Shutz  v.  Cleaver^ 
8  ih.  3.  'Keen  v.  Philadelphia^  Ih.  49.  McMickle  v.  Henry ^  Ih. 
87.  McQra/th  v.  Penn.  Co.  for  Ins.  Ih.  569.  ^SAo^f^  v.  Shade^  5 
y^^n.  Z. «/.  i?.  593.  GrehilPs  appeal^  87  /Wn.  ^.  105.  BeddTs 
appealy  Ih.  510.  Maurei^s  appeal^  86  iJ.  380.  Z{>ny  v.  Perdue^ 
83  iJ.  214.  Bowser  v.  Bowser^  82  iJ.  57.  ShipperCs  appeal^  80 1&. 
391.  Ashhursfs  appeal^  77  iJ.  464.  AS?<?rf«  v.  Kahler^  76  i5.  262. 
Mouck  V.  RiUer^  Ih.  280.  Nipped  appeal^  75  tJ.  472.  BnsseWs 
appealy  Ih.  269.  Zstti^  v.  Kermedy^  73  i5.  182.  "Fa7itf<9  v.  NagUj 
70  iJ.  176.  Bucher  v.  Ream,  68  iJ.  421.  Moore  v.  Conndly  Ih. 
320.  Bowen^s  appeal,  Ih.  126.  JSari  v.  Champion,  65  ti.  191. 
Jf (C  Ourdy  v.  Canning,  64  iJ.  39.  Da/M  appeal,  60  iJ.  11 8.  Brown 
'V.  Pendleton,  Ih.  419.  TT^fcA  v.  Kline,  57  «J.  428.  Bachman  v. 
KilMnger,  56  iJ.  414.  i?i^  v.  Faw^A^,  /5. 437.  Penn.  etc.  Manvf. 
Co.  V.  iV^^aZ,  54  tJ.  9.  Kirckline  v.  Kirchline,  Ih.  75.  Hannis 
V.  HazUtt,  Ih.  133.  Cv/rry  v.  -5^^,  53  iJ.  400.  Ilouse  v.  Gieger, 
52  iJ.  412.  Ecker^s  Adm.  v.  Ma/rtin,  50  iJ.  138.  jFZici  v.  Devins, 
Ih.  266.  Hoffman  y.  Toner,  49  tJ.  231.  Barringer  v.  Stiner,  Ih. 
129.  Parvin  v.  CapeweU,  45  iJ.  89.  TFri^A^  v.  Brown,  44  ti.  224. 
'<?^  V.  NuttaU,  Ih.  78.  Conrad  v.  Shomo,  Ih.  193,  <?at/ft  v. 
Saffem,  Ih.  307.  TTaZA^  v.  Beamy,  36  iJ.  410.  Barnard  v. 
Keeber,  Ih.  383.  Pennsylvania  Co.  v.  Foster,  35  tJ.  134.  ^oZ- 
fci«?«K  V.  Horton,  Ih.  375.  ArMe^s  Adm.  v.  Mason.,  Ih.  261. 
Beards  Adm.  v.  ^^(Z^,  33  iJ.  525.  Pettitt  v.  Frii£s  Adm.  Ih. 
118.  Topley  v.  Topley's  Adm.  31  iJ.  328.  Manderback  v.  Mack, 
29  iJ.  43.  Bradford's  appeal,  Ih.  513.  iBi>ar  v.  ^a?<5,  22  t*.  381. 
Keeney  v.  Good,  21  iJ.  349.  Bayhold  v.  Rayhdd,  20  iJ.  308. 
McElfatrick  v.  jE?icA«,  75.  402  Gamher  v.  Gamber,  18  sJ.  366. 
Goodyear  v.  Rumhaugh,  13  iJ.  480.  Cu7nming^s  appeal,  11  rZ. 
372.  JJZ'^n  V.  Gordon,  3  Brewster's  R.  543.  And  i«<fe  Aurand 
V.  Schaffer,  43  iJ.  363.  Rhoades  v.  Gowen,  38  iJ.  277.  Common- 
wealth V.  Martin,  1  jim.  Zat^?  Z?djr.  434.)  When  s^  ferns-covert 
takes  a  conveyance  of  land,  if  it  is  incumbered,  it  passes  subject  to 
the  incumbrance,  the  same  as  though  she  was  a  fems-sde.  {Cowtan 
r.  Wickersham,  54  P^n.  5.  302.) 
§  527.  The  wife  has  no  power  in  Pennsylvania,  as  a  rule,  to 
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dispose  of  her  real  estate,  except  by  a  conveyance  in  which  her 
hnsbaud  is  joined,  and  the  same  must  then  be  acknowledged  accord- 
ing to  the  form  prescribed  by  the  statnte ;  her  separate  deed  is  held 
to  be  void.  Her  contract  to  convey  her  land  is  not  valid  nnless  she 
is  joined  therein  by  her  husband,  and  that  too  mnst  be  acknowledged 
in  the  form  prescribed,  in  order  that  it  may  be  enforced.  But  when 
the  husband  joins  with  his  wife  in  the  disposition  of  his  wife's  real 
estate,  and  the  contract  or  conveyance  is  executed  by  both,  and  duly 
acknowledged  by  the  wife,  although  there  may  have  been  fraud  or 
imposition  in  the  procurement  of  the  execution  of  the  instrument, 
the  certificate  of  the  magistrate  taking  the  acknowledgment  is  con- 
clusive of  every  material  fact  expressed  therein  as  against  the  party 
who  deals  with  her  hona  jide^  and  without  notice  of  the  fraud. 
(  Vide  Singer  Manvf.  Co,  v.  liooJc^  84  Penn,  H.  442.  Darling 
iorHs  appeal^  86  ib,  612.  ShipperCa  appeal^  80  ib.  391.  Niaaley  v. 
TJeisey^  78  ih,  418.  Brovm  v.  Bennett^  75  tJ.  420.  Haffay  v.  Ca/rey^ 
73  ih.  431.  Dnnker  v.  Hunter^  61  tb  382.  Shinn  v.  HolmeSy  25 
ih,  142.  ThomdeU  v.  Morrison^  Ih,  326.  JSa/ins  v.  EUis^  24  ih. 
253.  Ulp  V.  GamjML,  19  Q>.  361.  PecTc  v.  Ward,  18  i5.  506.) 
But  a  minor  wife  is  not  concluded  by  the  certificate  of  acknowledg- 
ment that  she  was  of  age,  but  she  may  show  her  infancy  at  the  time 
the  deed  was  acknowledged,  and  thus  avoid  it.  (ITiZiwww  v.  Baker, 
71  Penn,  B,  476.)  And  a  husband  cannot  incumber  his  wife's  prop- 
erty even  for  necessaries,  without  her  consent.  (Dearie  v.  JUarHrij 
78  Perm.  R.  55.  And  vide  McChregor  v.  Sihley^  69  ih,  388. 
McKinney  v.  HoimUtonj  51  ib.  63.)  A  wife's  parol  lease  of  her 
property  for  a  year  is  binding  upon  her  when  she  has  received  a 
valuable  consideration  therefor  in  advance,  and  accepted  the  rent 
as  it  fell  due.     (  WeUh  v.  OateSy  9  Phila.  JR.  154.) 

§  528.  A  married  woman,  under  the  laws  of  Pennsylvania,  cannot 
exercise  all  the  powers  of  a  feme-eole;  all  the  common  law  disabili- 
ties still  attach  to  her,  except  when  they  have  been  expressly  or 
impliedly  removed  by  statute.  She  has  no  power  while  cohabiting 
with  her  husband,  to  execute  an  obligation  for  the  payment  of 
money,  or  the  performance  of  any  other  act,  except  in  connection 
with  or  for  the  benefit  of  her  separate  estate.  She  is  not  generally 
empowered  to  contract  debts,  with  the  privilege  of  being  sued 
thereon.  Under  certain  circumstances  she  may  bind  her  separate 
efltate,  but  as  this  is  an  exceptional  case,  and  opposed  to  a  general 
rule  of  sound  policy,  it  will  be  strictly  confined  within  the  limits 
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J)reBcribed  by  the  statnte.      {Pag^$  BktcUe^  76    Penn.   R.  87. 
SchUmer^B  appeal^  58  H.  493.    Beanos  Adm.  v.  Bear^  8S  ib.  629. 
Olyde  Y.  KeiaUer^  82  ib.  85.    Jfa/bw  r.  OofmUy^  24  d.  80.     CbW- 
t^?^;  T.  Walters^  18  tJ.  82.    Bennet  v.  >Swi^,  3  ^m.  Z.  y.  138.) 
But  a  feme-covert  is  liable,  as  before  stated,  for  all  debts  contracted 
by  her  in  connection  with,  or  for  the  benefit  of  her  separate  estate, 
or  for  the  enjoyment  and  preservation  of  her  separate  estate,  or  for 
the  prosecution  of  her  business ;  bnt  in  snch  cases,  it  devolves  upon 
the  claimant  to  establish  the  facts  which  bring  the  debt  within 
some  one  of  the  exceptions  contained  in  the  statute.    {Bttms  v. 
Young,  3  Pitt^.  B.  92.    Lyon  v.  Swayne,  7  PhOa.  R.   154. 
Davis  V.  Zimmerman,  67  Penn,  B.  70.    Beati  r.  SkeUf,  57  tJ. 
426.    ZippincoU  v.  Leeds,  77  Hb,  420.     Cochra/n  v.  OarreUgon,  1 
Leg.  Oaz.  B.  21 8.    Keen  v.  City,  Ib.  160.)    A  joint  contract  of 
husband  and  wife  is  insufScient  to  charge  the  wife's  separate  estate, 
because  her  husband  is  held  jointly  with  her,  and  no  action  will  lie 
against  her  in  such  a  case,  even  though  it  be  for  necessaries  for  their 
family,  as  an  execution  must  issue  against  hun  and  be  returned 
unsatisfied  before  her  estate  is  liable.    {Berger  v.  Clarh,  79  Penn, 
B.  340.    But  vide  Wvntemitz  v.  Porter,  86  ib.  85.)    And  the  wife 
will  not  be  permitted  to  carry  on  an  action  in  the  name  of  her  hus- 
band and  self,  for  a  tort  to  henself,  without  his  consent    {Clark  v. 
Koch,  9  Phila.  B.  109.)    The  damages  for  an  injury  to  the  person 
of  the  wife  during  coverture  belong  to  her,  and  may  be  recovered 
in  an  action  in  the  joint  names  of  herself  and  husband,  and  cannot 
be  made  liable  for  his  debts.    {Jeanes  V.  Dame,  3  Pa.  L.  J.  R.  60. 
Vide  Oriffeih  v.  Smith,  1  ib.  479.    Be  Marvin,  10  Phila.  R.  624.) 
And  in  some  cases,  contracts  of  married  women  may  not  be  enforced 
against  them,  if  they  dissent,  while  the  party  with  whom  the  eon- 
tracts  are  made  inay  be  made  liable  on  their  {)art ;  and  especially 
when  she  voluntarily  performs  her  contract,  on  the  faith  of  which 
she  has  acquired  property,  the  same  is  conclusive  upon  the  con- 
tractor and  his  creditors.    ( Walker  v.  Cocfoer,  66  Pewn.  B,  430. 
Glidden  v.  Simpler,  52  ib.  400.)    In  fact,  an  engagement  by  a 
married  woman  to  purchase  land,  may  always  be  sustained  in  her 
favor.     The  party  with  whom  she  contracts  cannot  rescind  the 
ag»^ement  except  by  her  refusal  \/6  perform  the  conditions.    (  Vance 
V.  Nagle,  70  Penn.  B.  176.)    And  where  she  is  the  owner  of  goods 
in  her  own  right  she  may  trade  with  them,  and  with  the  {>roceeds 
of  sales  bring  other  goods  in  to  be  held  and  traded  with,  exempt 
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from  her  husband's  debts.  ( Wvnum  v.  Anderson^  42  Penn.  It. 
811.)  A  wife  may  charge  or  bind  her  separate  estate  for  the  pay- 
ment of  her  husband's  debts,  although  the  rule  must  be  taken  with 
qualifications.  {Maga\Jo  v.  Stevenson^  1  Grants  C.  402.  LyUe^s 
appeal^  36  Penn.  R.  131.  Patterson  v.  Pobinson^  25  ii.  82. 
£l(ick  V.  GaJ/way^  24  ib.  18.)  And  when  it  is  sought  to  charge  a 
femerSoU  for  a  debt  contracted  for  the  improvement  of  her  separate 
estate,  it  is  held  that  the  creditor  must  not  only  show  that  the  debt 
was  incurred  for  the  benefit  of  such  separate  estate,  but  for  a  con- 
sideration which  actually  went  for  that  object.  {Murray  v.  Keyes, 
35  Penn,  R.  384.  Hough  v.  Jones^  32  ^J.  432.  Mahon  v.  Gormr 
ley,  24  zb.  80.     Vide  Brownie  appeal,  1  Ohio  Z.  J.  479.) 

Under  the  statutes  of  the  state,  a  judgment  confessed  by  a  feme- 
covert  can  be  enforced  against  her  in  the  single  instance  where,  when 
a  conveyance  is  made  to  her,  it  forms  part  of  an  agreement  under 
which  she  takes  land,  subject  to  the  condition  that  she  shall  pay  the 
purchase  price.  In  an  ordinary  case,  a  judgment  against  her  by  con- 
fession cannot  be  enforced.  {Quinn^s  aj^eal,  86  Penn.  R.  447.) 
But  an  action  may  be  brought  against  her  upon  her  ante-nuptial 
contract,  though  her  husband  must  be  joined,  {ffertzog  v.  Hertzog, 
29  Penn.  R.  465.     WiUiams  v.  Cowardy  1  GranCe  C.  21.) 

§  529.  Whenever  any  husband  from  drunkenness  or  other  cause, 
shall  neglect  to  provide  for  his  wife  and  family,  or  shall  desert  his 
wife,  she  may  be  declared  by  the  court  a  feme-sole  trader,  when  all 
of  her  property,  real  and  personal,  is  subject  to  her  full  and  absolute 
disposal  during  life,  or  by  will,  and  her  husband  is  thereby  deprived 
of  all  right  or  title  in  her  property,  including  tenancy  by  the  curtesy. 
{Laws  of  1855,  p.  430,  §§  2,  4,  5.)  Desertion,  under  this  act,  is  an 
actual  abandonment  of  matrimonial  cohabitation,  with  the  intent  to 
desert,  willfully  and  maliciously  persisted  in  without  cause.  {Inger- 
soU  V.  IngersoUy  49  Penm.  R.  249.)  But  under  the  second  section 
of  the  act,  when  the  wife,  through  her  industry,  accumulates  prop- 
erty, she  is  entitled  to  hold  it  against  her  husband's  creditors,  and 
the  whole  world,  as  a  feme-sole  trader ;  a  decree  of  court  that  she 
is  to  be  regarded  as  a  feme-sole  trader  is  not  necessary  to  enable  her 
to  hold  property  acquired  by  her  under  the  circumstances  men- 
tioned in  the  act.  {Black  v.  Trickery  59  Penn.  R.  13.)  Although 
a  married  woman  may  not  be  sued  as  a  feme-sole  trader  under  the 
act,  unless  she  has  been  so  decreed  by  the  court  in  conformity  with 
the  provisions  of  the  act.     {Hyde  v.  Hesser^  16  Leg.  Inst  364.) 
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It  has  been  held,  that  ^feme-%de  trader  acquiring  the  right  of  abee- 
lute  disposition  of  her  property,  cannot,  by  conveyance,  divest  her 
husband's  estate  as  tenant  by  the  curtesy,  for  the  reason  that  the 
legislature  has  no  power  to  divest  a  vested  right  or  estate  in  lands, 
except  for  public  use  upon  compensation.  {Agetsky  v.  Goeryy  2 
Brews,  S.  302.)  StiU  it  has  been  held  that  the  act  gives  to  a  mar- 
ried woman,  in  such  a  case,  quite  general  rights  and  privileges  ;  not 
correlative  with  her  liabilities,  but  much  more  extensive.  {(Jleafcer 
V.  Schuiz^  70  Perm.  JR.  496.)  She  may,  if  she  has  been  decreed  a 
feme-sole  trader,  during  the  life  of  her  husband,  convey  her  real 
estate,  by  deed  in  which  her  husband  does  not  join.  The  act 
declai-es  that  her  property,  real  and  personal,  howsoever  acquired, 
shall  be  subject  to  her  free  and  absolute  disposal  during  life,  and 
the  certificate  of  the  court  is  made  conclusive  of  her  authority  until 
revoked.  (  Wilson  v.  Coursing  72  Penn.  P.  306.)  But  the  act 
does  not  entitle  a  wife  to  the  privileges  of  a  feme  sole  trader  upon 
any  involuntary  failure  of  the  husband  to  support  her ;  the  failure 
or  neglect  must  arise  from  a  cause,  which  is  substantial  and  willful 
on  the  part  of  the  husband.  {King  v.  Thompson^  87  Penn,  jff. 
365.  Yide  Commonwealth  v.  Bail^,  1  Leg.  Gaz.  li.  87.)  A  wife 
living  apart  from  her  husband,  and  an  actual,  AeoreeA.  feme^^oU 
trader,  is  liable  for  her  debt  incurred  in  improving  her  separate 
estate ;  and  her  husband  need  not  be  joined  in  an  action  therefor. 
(  Wintemitz  v.  Porter^  86  Penn.  R.  35.) 

§  530.  By  statute,  a  married  woman  may  dispose  of  her  sepa- 
rate property  by  will,  and  the  mode  by  which  her  will  must  be 
executed  is  specifically  prescribed.  It  is  held  that  the  statute  simply 
removes  the  common  law  disability  of  the  wife  to  make  a  will,  but 
in  no  way  aflFects  the  will  of  a  feme-sole  after  her  marriage.  (Fran- 
sen!  s  Will,  26  Penn.  R.  202.)  By  the  statute  "a  will  executed 
by  a  single  woman  shall  be  deemed  revoked  by  her  subsequent 
marriage;"  but  in  a  very  recent  case  decided  by  the  supreme 
court  of  the  state,  it  appeared,  that  a  single  woman  intending 
to  marry,  on  the  day  before  her  marriage  made  her  will,  to  the 
knowledge  of  her  intended  husband,  and  with  his  consent  and 
approval ;  and  about  that  time  he  made  a  verbal  contract  with  her 
by  which  she  was,  after  marriage,  to  have  the  power  to  ''  dispose  of 
her  furniture  by  will  or  otherwise,"  in  any  way  she  pleased.  The 
law  was  not  known  to  her  at  the  time  of  her  marriage  The  court 
held  that  her  husband,  under  the  circumstances,  would  not  be 
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allowed  to  take  advantage  of  the  provisions  of  the  statute,  but  that 
equity  would  interfere  to  carry  out  the  intention  of  the  parties  to 
the  ante-nuptial  contract  as  contained  in  the  will.  {LauPs  appeal^ 
23  ATJb,  L.  J,  456.)  The  power  of  a  feme-covert  to  bequeath  or 
devise  her  property  is  restricted  in  the  same  manner,  as  respects  her 
husband,  as  his  is  restricted  in  regard  to  her.  {Laws  of  1855, 
jp.  430,  §  1.  Vide  Cummingi  appeal^  11  Perm,  R.  272.  Goodyear 
V.  Rumhaugk^  17  ib.  480.  Sheidel  v.  Weishlee^  16  ib.  138.  Cla^Tc^s 
appeal^  79  ii.  376.)  But  a  married  woman  may  dispose  of  her 
personal  property  by  will  with  the  assent  of  her  husband,  the  same 
as  though  she  was  sole.  {Kurtz  v.  Sayler^  20  Penn.  R.  205. 
And  vide  Asay  v.  Hoover^  6  ib.  21.  Wagner  v.  JiUis^  7  ih.  411. 
Ja^iJe  V.  Schoenberger^  22  ib,  416.) 

§  531.  Whenever  property  is  secured  to  a  married  woman,  and 
she  has  no  trustee  in  respect  to  the  same,  the  statute  makes  it  lawful 
for  the  court  to  appoint  one.  {Laws  of  1850,  p.  569,  §  11.  Vide 
Burton? s  appeal^  22  Penn.  R.  164.)  And  the  statute  provides  that 
suits  touching  or  concerning,  or  for  the  recovery  of  the  separate 
property  of  a  married  woman,  may  be  brought  in  the  joint  names 
of  herself  and  husband.  {Laws  of  1850,  j?.  569,  §  39.)  Under  the 
provisionEf  of  this  act,  it  is  irregular  for  the  wife  to  bring  such  an 
action  in  her  own  name  alone.  {Ritter  v.  Ritter^  31  Penn.  R.  396. 
Kennedy  v.  Oood^  21  ib.  349.  But  vide  Sheidel  v.  Wishlee,  16  ib. 
134.  Ooodyea/r  v.  RumbaiLgh^  13  ib.  480.)  It  is  also  provided  by 
statute  that  a  husband  may,  without  the  intervention  of  a  trustee, 
settle  upon  his  wife  a  reasonable  portion  of  his  estate,  in  such  form 
as  to  place  the  gift  within  her  power  and  under  her  control,  and  no 
presumption  of  fraud  arises  upon  such  a  settlement,  although  he 
cannot  make  the  settlement  unless  he  is  solvent  and  free  from  debt. 

m 

{  Vide  Townsend  v.  Maynard^  45  Penn.  R.  198.)  And  it  may  be 
affirmed  that  the  married  woman's  acts  do  not  have  a  retroactive 
effect,  and  none  of  them  are  intended  to  affect  the  vested  rights  of 
the  husband.  ( Vide  Lancaster  Bank  v.  Stauffer^  10  Penn.  R. 
398.  Lefevre  v.  WiVmer^  lb.  505.  Hoose^s  appeal^  18  ib.  392. 
Peck  V.  Ward^  lb.  505.  Stehmam,  v.  HubeVy  21  ib  260.  Benso^iUs 
appeal^  22  ib.  164.  Ba^^hman  v.  Chrisman^  23  ib.  162.  Ileadley 
V.  Etaing,  1  PhU.  R.  39.) 

§  532.  It  has  been  before  stated,  or  intimated,  that  by  a  statute 
of  Pennsylvania,  a  wife's  separate  property  may  be  made  liable  for 
the  payment  of  a  debt  contracted  by  her  for  necessaries  furnished 
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for  herself  and  famUj.  In  such  a  case  the  creditor  may  bring  an 
action  against  the  husband  and  wife,  and  if  he  recovers  a  judgment, 
he  most  first  seek  to  collect  it  from  the  property  of  the  husband, 
when,  if  he  fails,  he  may  have  execution  against  the  property  of  the 
wife.  {Laws  of  1848,  ji?.  536,  §  8.)  But  in  all  these  cases  it  must 
appear  that  the  articles  for  which  the  claim  is  made,  were  actuallj 
necessary  for  the  support  and  maintenance  of  the  family  of  the 
wife,  and  that  they  were  contracted  by  her.  {Parke  v.  JSTeJ^r,  37 
Penn.  B.  251.  Mv/rray  v.  KeyeSy^  35  ib,  384.  And  "oide  Berger 
V.  Clark^  79  ib.  340.)  And,  as  has  been  before  shown,  the  contracts 
of  married  women,  as  a  rule,  cannot  be  enforced ;  indeed,  they  have 
been  declared  by  the  courts  to  be  absolutely  void.  And  the  same 
may  be  said  in  respect  to  her  judgment  bonds.  .{Keifer  v.  Hd- 
feicker^  42  Penn,  R.  325.  Stdnman  v.  Ewing^  43  i6.  63.  Vide 
Bruner^s  a^tpeal^  47  i&.  67.) 

§  533.  A  feme-soU  who  has  been  legally  separated  from  her 
husband,  or  whose  husband  has  deserted  her,  may  protect  her  repu- 
tation by  an  action  for  slander  or  libel,  and  she  may  also  recover  by 
action  for  her  separate  property  or  earnings,  but  if  her  husband  be 
a  defendant,  the  action  must  be  prosecuted  in  the  name  of  a  next 
friend.  {Laws  of  1856,  jp.  315,  §  3.)  But  it  has  been  held  that  a 
married  woman  may  not  maintain  an  action  against  her  husband, 
by  next  friend  or  otherwise,  upon  a  contract  made  during  coverture. 
{Bitter  v.  Bitter ^  31  Penn.  B.  396.  But  vide  WUliam^a  apjfealy 
47  tb.  307.)  Although  it  is  provided  by  statute,  that  a  feme-coveri 
may  loan  moneys  belonging  to  her  separate  estate,  to  her  husband, 
and  take  in  security  therefor  a  judgment  or  mortgage  against  the 
estate  of  her  husband,  in  the  name  of  a  third  person.  {Laics  of 
1851, 2>,  669,  §  22.)  And  the  wives  of  mariners  and  others  employed 
upon  the  high  seas,  may  trade  and  do  business,  and  enjoy  generally 
all  the  riglits  of  2l  feme-sole,  {Dunlop^s  Laws^  ed,  of  1853,^.  75, 
76.)  A  feme-<;overt  may  legally  discharge  a  legacy  or  bequest 
made  to  her,  or  bind  her  separate  estate  in  respect  thereto.  {Laws 
of  1856,  p,  315,  §  4.)  And  the  courts  may  allow  her  to  be 
incorporated  with  others,  in  any  institution  composed  of  women 
for  the  care  and  education  of  children,  or  for  the  support  of 
sick  or  indigent  women.  {Laws  of  1859,  jt?.  78,  §  1.)  So  an 
insurance  on  the  life  of  her  husband  may  be  effected  for  hep 
benefit.  But  the  assignment  of  a  general  policy  upon  the  hus- 
band's life  in  trust  for  her  by  husband,  if   insolvent,  will  be 
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fraudulent  as  to  his  creditors.  {ElliotP'a  Executo^B  appeal^  50 
Penn.  B.  75.) 

There  are  some  other  statutory  peculiarities  relating  to  marital 
rights  in  Pennsylvania,  having  reference  principally  to  the  rule  of 
descent  and  distribution  in  cases  of  intestacy  and  tlie  like,  but  none 
so  distinguishing  as  to  make  it  appropriate  to  dwell  upon  them  in 
this  place.  The  various  statutes  themselves  in  these  instances  will 
need  to  be  consulted  as  cases  respectively  arise. 

In  Pennsylvania,  dower  and  curtesy  attach  to  both  legal  and 
equitable  estates ;  although  the  widow's  interest  does  not  come 
within  the  ordinary  definition  of  dower,  but  it  is  a  statutory  pro- 
vision in  lieu  of  that  made  by  the  common  law;  it  has  all  the 
incidents  of  dower  at  common  law  and  is  a  freehold  estate.  {Dubs 
V.  Dvhs^  32  Penn,  JR.  149.  Ku7i£%  appeal^  26  ih,  465.  Bachman 
V.  Chrisman^  23  ib,  163.  SmiWs  appeal^  Ih.  9.  Zeigler^s  appeal^ 
lb,  173.  Thomas  v.  Simpson,  3  tb.  60.  Power  v.  Powery  7  Watfs 
R.  212.     Pringle  v.  Oaw,  5  Serg,  cfe  RawUs  R,  536.) 

§  654.  In  the  State  of  Delaware,  the  statute  confers  upon  a  mar- 
ried woman  the  power  to  retain  as  her  own  all  the  property  belonging 
to  her  at  the  time  of  her  marriage,  or  that  may  come  to  her  during 
coverture  by  gift,  grant,  devise  or  bequest  from  any  person  other 
than  her  husband.  That  is  to  say,  she  is  permitted  to  hold  all  such 
property  as  her  separate  estate,  free  from  the  control  of  her  husband 
and  his  debts.  She  is  also  entitled  to  her  personal  earnings,  and  may 
recover  the  same  by  action,  and  she  may  also  prosecute  and  defend 
actions  for  the  protection  of  her  separate  property,  in  all  respects 
as  though  she  were  a  feme-sole.  She  may  also  deposit  any  money 
belonging  to  her,  in  her  own  name,  and  have  and  receive  the  rents, 
issues  and  profits  of  her  sole  and  separate  property,  free  of  her  hus- 
band, or  his  debts.  She  may  purchase  real  estate  upon  credit,  and 
secure  the  payment  of  the  purchase  money  by  recognizance,  bond, 
mortgage  or  otherwise,  the  same  as  though  she  were  single,  and  she 
may  also  make  a  letter  of  attorney.  (15  Laws,  289,  et  seq.  Act  of 
March  17,  1875,  and  Laws  of  1877,  ch.  464,  467,  468.)  The 
widow's  dower  is  the  same  as  at  common  law,  except  if  the  husband 
die  childless,  she  is  then  entitled  to  a  moiety  of  his  real  estate.  As 
the  law  formerly  stood  in  Delaware,  upon  marriage,  the  husband 
took  the  wife's  personal  property  by  force  of  the  marital  right,  and 
she  could  not  convey  her  own  land  by  deed  so  as  to  bind  her  hus- 
biiTnl  \\\\\o9>^  lie  joined  in  the  deed;  neither  woidd  her  contract  to 
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convey  her  land  be  binding,  nor  conld  she  transact  bnsineBS  and 
acquire  property  independent  of  her  husband.  (  Vids  CoUman  ▼. 
Maples^  1  Harring.  R.  196.  llarrU  v  BuHon^  4  tJ.  66.  Jokf^ 
9on  V.  Johnaon^  It.  171.     Uersey  v.  Hersey^  Ih.  617.) 

§  535.  As  the  law  now  stands,  the  courts  recognize  the  right  of  a 
married  woman  to  transact  business,  and  make  contracts  in  respect 
to  her  separate  property,  the  some  as  a  feme-wle  /  and  she  is  even 
permitted  to  enter  into  contracts  with  her  husband  in  respect  to 
such  property.  In  a  not  very  late  case,  decided  by  the  court  of 
chancery  of  the  state,  it  appeared,  that  pending  a  suit  by  the  wife 
against  her  husband,  to  enforce  an  ante-nuptial  contract,  it  was 
agreed  by  the  husband  in  compromise  of  the  action,  that  one-half 
part  of  certain  funds  held  by  him,  in  her  right,  should  be  for  her 
sole  and  separate  use,  in  consideration  of  which  the  suit  was  dis- 
missed, and  the  funds  were  delivered  to  the  wife's  solicitor,  and 
came  to  her  possession,  and  was  afterward,  during  her  last  sickness, 
disposed  of  by  her  as  a  donatio  caitsa  mortis.  The  court  held  the 
contract  binding,  and  that  the  funds  passed  by  the  wife's  dis- 
posal of  them  as  a  donatio  cam^a  mortis,  {KiUey  v.  Godwin^  2 
J)d.  Ch,  R,  61.)  But  a  woman  cannot  be  compelled,  after  she 
becomes  aole^  to  make  good  or  execute  a  contract  made  by  her 
during  coverture,  which  was  void  in  its  origin,  or  which  she  was 
legally  incompetent  to  enter  into.  {Ross  v.  Singleton^  1  Del.  Ch. 
R.  149.)  In  a  late  case  involving  the  rights  of  a  married  woman 
under  the  act  of  1865,  it  appeared  that  by  a  wiU  the  residium  of 
the  testator's  estate  was  bequeathed  to  his  two  daughters,  one  of 
whom  was  a  J^eme-covert,  and  a  portion  of  such  residue  consisted 
of  certain  stocks,  which  came  into  the  possession  of  the  husband, 
with  his  wife's  consent,  after  which  he  promised  to  pay  her  a  sum 
equal  to  the  amount  thereof.  It  was  held  that  the  husband  could  hold 
the  legacy,  and  that  his  agreement  after  he  had  reduced  the  legacy 
to  his  possession  with  his  wife's  consent,  was  without  consideration, 
and  could  not  be  enforced,  although  it  was  declared,  that,  by  force 
of  the  act,  the  legacy  was  disencumbered  of  the  marital  rights  of 
the  husband,  and  might  have  been  claimed  and  retained  by  the  wife. 
{Camhy  v.  McZecm^  13  B<mhr.  Reg.  22.)  A  wife's  interest  in  a 
recognizance  in  the  orphans'  court,  on  the  assignment  of  the  real 
estate  of  her  deceased  father,  cannot  be  attached  for  debts  of  her 
husband  not  specially  provided  for  therein.  {State  v.  Gorman^  4 
Bouet  R.  624.) 
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§  536.  In  the  State  of  Maryland,  it  is  provided  by  statute,  that 
the  property  both  real  and  personal,  belonging  to  a  feme-covert  at 
the  time  of  her  marriage,  or  which  comes  to  her  after  her  marriage, 
is  protected  from  the  husband's  debts,  except  it  was  granted  to  her 
during  coverture,  in  prejudice  to  his  subsisting  creditors,  and  all  of 
her  property  she  holds  to  her  separate  use,  and  may  be  devised  by 
her,  but  not  conveyed  without  her  husband  joins  in  the  deed.  No 
trustee  is  necessary  for  the  wife,  although  if  she  desire  one  provision 
is  made  for  an  appointment  by  the  court.  {Gen.  Law9^  wrt.  45. 
Laws  of  1874,  ch.  57.)  The  statute  also  secures  to  a  wife  the  fruits  of 
her  own  skill,  industry  and  personal  labor,  to  an  amount  not  exceed- 
ing $1,000,  over  and  above  her  debts,  which  she  may  invest  and 
reinvest,  sell  and  dispose  of  the  same  as  a  feme-sole.  {Oen,  La/uoSj 
art  45.)  So  also  it  is  provided  that  the  husband  shall  not  be  liable 
for  his  wife's  ante-marriage  debts.  {Laws  of  1880,  ch.  253.)  And 
provision  is  also  made  for  the  insurance  by  the  wife,  of  her  hus- 
band's life,  for  her  sole  and  separate  use.  {Oen,  LawSy  art.  45. 
And  vide  Wldtridge  v.  Ba/rry^  42  Md.  R.  140.) 

§  537.  So  also  the  statute  provides,  that,  when  2i.fe7ne^covert  leases 
any  lands,  she  becomes  liable  to  pay  the  rent  reserved,  and  she  may 
also  bind  herself  in  her  conveyance  of  real  estate,  by  covenants 
running  with  the  land,  the  same  as  a  feme-sole.  {Laws  of  1867, 
ch.  223.)  And  a  wife  may  be  sued  jointly  with  her  husband  on 
any  obligation  executed  jointly  with  him.  {Laws  of  1872,  ch.  270.) 
Kfeme-^le  may  charge  her  separate  estate  in  equity  for  the  pay- 
ment of  her  debts,  but  in  order  to  do  so,  it  is  necessary  that  her 
contract  be  made  with  direct  reference  to  her  separate  estate,  and 
with  the  intention  to  charge  the  same;  and  this  must  be  made 
affirmatively  to  appear.  (  Wilson  v.  Jones^  46  Md.  R.  349.)  So  a 
contract  founded  upon  proper  consideration,  by  which  the  husband 
and  wife  bind  themselves  to  execute  a  mortgage  of  the  estate  of  the 
wife,  will  be  enforced  by  a  court  of  equity,  and  such  estate  held 
liable  for  the  debt  intended  to  be  secured.  {HaU  v.  EccLeston^  37 
Md.  R.  510.)  Curtesy  and  dower  in  lands  held  by  legal  or  equita- 
ble title  are  allowed,  except  as  against  a  claim  for  purchase  money 
or  other  lien  on  the  lands.  {Oen.  Laws^  art.  45.)  If  the  wife  die 
intestate  leaving  children,  the  husband  has  a  life  estate  in  all  of  her 
property,  real  and  personal,  but  if  there  be  no  children,  the  husband 
has  the  personal  property  absolutely.  {Oen.  Laws^  art.  45,  93. 
Laws  of  1 872,  ch.  270.) 
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The  Maryland  court  of  appeals  have  held,  that  when  a  married 
woman  entitled  to  a  distributive  share  of  the  proceeds  of  sale  of 
real  estate  sold  under  a  decree  of  a  court  of  equity,  for  partition 
after  final  ratification  of  sale,  a  compliance  with  the  terms  of  sale 
by  the  purchaser  and  the  filing  of  the  creditor's  report  and  account, 
died  intestdte  and  without  issue,  her  surviving  husband  was  entitled 
to  the  wife's  distributive  share  of  the  proceeds  of  the  sale.  Such  a 
sale  was  held  to  render  the  conversion  of  the  land  into  personalty 
complete.     {Jones  v.  riwrwrner^  20  Md  R,  416.) 

All  covenants,  contracts  and  agreements  of  a  feme-ccyoert^  except 
in  regard  to  her  separate  property,  are  absolutely  null  and  void,  at 
law  as  well  as  in  equity,  and  she  is  under  no  obligation,  and  cannot 
be  compelled  to  perform  them,  whether  made  by  herself,  or  on  her 
behalf,  by  her  husband,  with  or  without  his  consent.  {Norris  v. 
Lautz^  18  Md,  R.  260.)  This  rule  is  a  little  modified,  as  will  be 
observed,  by  the  laws  of  1867,  in  this  section  referred  to. 

A  promissory  note  signed  by  a  feme-covert  cannot  be  enforced 
against  her  by  any  proceeding  at  law;  a  judgment  by  default  against 
her,  when  sued  at  law  on  such  note,  is  a  nvUity^  and  enforcement  of 
it  against  her  separate  estate  may  be  restrained  in  equity  by  injunc- 
tion. The  principle  that  a  party  cannot  impeach  a  judgment  on 
any  ground  which  might  have  been  pleaded  or  relied  on  as  a  defense 
to  the  suit,  does  not  apply  to  a  case  when  the  defendant  is  a  feme- 
covert^  and  not  eui  juris.  {Griffith  v.  Clarkcj  18  Md.  S.  457. 
Bridges  v.  McKenna^  14  ih.  258.) 

The  courts  of  Maryland  hold  that  a  married  woman,  having  a 
separate  estate,  cannot  affect  that  separate  estate  unless  the  obligar 
tion  sought  to  be  enforced  presents,  upon  its  face,  some  evidence 
of  the  intent  to  charge  the  estate,  or  there  be  evidence,  aliunde^ 
tending  to  prove  such  intent.    {Koontz  v.  Noble^  16  Md.  R.  649.) 

§  538.  Formerly  the  husband  might  release  a  legacy  to  his  wife. 
(  Weems  v.  Weems^  19  Md,  R.  334.)  But  the  right  of  the  husband 
in  such  case  is  now  suspended  by  the  statute.  If  the  wife  die 
intestate,  the  husband  may  collect  her  choses  in  action^  without 
administration.  {Mdbray  v.  Lechie^  42  Md.  R.  474.  Vide  Osysdi 
V.  HooveTj  43  iJ.  860.  Phmtmer  v.  Jarman^  44  tb.  632.)  And 
under  the  statute  providing  for  the  separate  estate  of  married 
women,  a  feme-^iovert  may  dispose  of  her  choses  in  action  in  her 
lifetime  without  her  husband  joining  in  the  transfer.  {Trader  v. 
Lowe^  46  Md.  R.  1.)    And  when  personal  property  is  given  to  a 


MARITAL  RIGHTS  IN  MARYLAND.  73^ 

wife  to  her  separate  use  simply,  without  restrictions,  she  may  act  in 
reference  to  the  disposition  of  it  the  same  as  a  feme-sole.  {Chew  v. 
£eaUy  13  Jfd.  E.  348.)  When  a  feme-<x>vert  becomes  seised  of 
real  estate  under  the  statute,  she  holds  it  in  fee  simple,  but  cannot 
dispose  of  it  so  as  to  deprive  her  husband  of  his  estate  by  curtesy. 
{Mutual  Insurance  Co.  v.  Deale^  18  Md.  R.  26.  And  vide 
Schindel  v.  Schindd^  12  ib.  294.)  In  case  the  wife's  real  estate, 
held  under  the  statute,  is  sold  by  virtue  of  proceedings  in  partition, 
the  proceeds  arising  from  the  sale  are  held  to  stand  in  the  place  of 
the  real  estate,  and  only  so  much  thereof  as  may  be  allowed  to  the 
husband  in  lieu  of  his  interest  as  tenant  by  the  curtesy,  is  liable  to 
his  creditors  upon  the  death  of  his  wife.  {Rice  v.  Hoffman^  35 
Md.  R.  344.)  And  when  a  wife  conveys  her  separate  estate  to  her 
husband,  reserving  the  right  to  dispose  of  it  by  will,  or  by  any  testa- 
mentary paper  in  the  nature  of  a  will,  an  instrument  executed  by 
her  disposing  of  the  property,  professedly  in  pursuance  of  the  con- 
veyance, and  witnessed  by  three  witnesses,  but  not  executed  with 
the  formalities  of  a  will,  the  same  will  be  sustained,  and  admitted 
to  probate.  {Schley  v.  McCeney^  36  Md.  R.  266.)  The  relation 
of  debtor  and  creditor  may  exist  between  husband  a^d  wife,  grow- 
ing out  of  the  appropriation  by  him  of  her  separate  estate,  and  is 
founded  on  an  agreement  by  him  to  repay  the  money  or  property 
so  appropriated.  {Odendhal  v.  Devlin^  48  Md.  B.  439.)  And  the 
widow  may  maintain  an  action  at  law,  against  the  executors  of  her 
deceased  husband,  for  money  which  she  loaned  to  him  before  mar- 
riage, and  also  for  the  recovery  of  securities,  constituting  part  of 
her  separate  estate,  and  which  she  loaned  to  him  during  marriage, 
upon  his  express  promise  to  repay  her.  {Barton  v.  Barton^  32 
Md.  R.  214.)  But  in  respect  to  money  loaned  by  the  wife  to  the 
husband  during  coverture,  it  must  appear  that  there  was  an  express 
promise  on  the  part  of  the  husband  to  repay  the  money,  or  the 
widow  cannot  recover  the  same.    {SiU  v.  SiUy  88  Md.  R.  183.) 

§  639.  When  lands  are  purchased  by  the  husband  with  his  wife's 
funds,  and  without  her  knowledge,  th^  deed  is  taken  in  his  name, 
the  wife  has  a  resulting  trust  in  her  favor,  which  she  can  enforce, 
even  as  against  the  mortgagee  of  the  lands  from  the  husband. 
{Keller  v.  Keller^  45  Md.  R.  269.)  And  in  a  case  where  articles 
of  household  furniture  were  purchased  by  a  husband  in  pursuance 
of  an  antecedent  agreement  with  his  wife,  that  he  should  advance 
the  money,  and  she  should  reimburse  him,  which  she  afterward  did 
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out  of  her  separate  estate,  the  court  held,  that  the  agreement  was 
valid  and  binding  upon  both  parties,  and  that  the  property  belonged 
to  the  wife,  as  against  an  execution  creditor  of  the  husband.    {Myen 
V,  Kingy  42  Md.  R.  65.)    So  it  is  held  that  a  feme-covert  may  pur- 
chase real  estate  with  money  furnished  her  from  time  to  time  by 
her  husband  when  he  is  in  prosperous  circumstances  and  abundantly 
able  to  pay  his  debts,  and  take  a  conveyance  thereof,  and  hold  the 
same  against  the  creditors  of  the  husband.    (  Wa/mer  v.  Dove^  33 
Md,  R,  579.)    The  wife  will  not  be  bound  by  a  decree  in  a  suit  to 
foreclose  a  mortgage  executed  by  both  husband  and  wife  of  her 
separate  estate,  when  the  litigation  was  defended  for  the  wife  by 
an  attorney  employed  by  her  husband,  and  the  decree  was  entered 
upon  his  consent,  without  the  knowledge  or  consent  of  the  wife. 
{Kerchner  v.  Kempton^  47  Md.  R.  568.    And  vide  Trader  v.  Lowe^ 
45  %b.  1.)     And  it  has  been  held  that  the  statute  providing  that  a 
married  woman  may  be  sued  jointly  with  her  husband  on  their 
joint  obligation,  does  not  apply  in  the  case  of  an  obligation  exe- 
cuted prior  to  the  passage  of  the  act.     {Herbert  v.  Gray^  38  Md. 
R,  529.)     Finally,  it  is  held  that  the  only  way  a  married  woman 
can  convey  her  estate,  not  held  to  her  separate  use,  to  her  husband, 
except  in  the  execution  of  a  power,  is  by  means  of  a  conveyance  to 
a  third  person  for  his  use,  he  joining  with  her  in  the  deed.    {Gdb 
V.  Rose^  40  Md.  R,  387.) 


CHAPTER  XXXVI. 

8TATUT0ET  POLICY  OF  THE  WESTERN  STATES  —  LAWS  OF  OHIO,  laCHI- 
GAN,  INDIANA,  ILLINOIS,  WISCONSIN,  MINNESOTA,  IOWA,  MISSOURI, 
KANSAS,  NEBRASKA,  COLORADO,  NEVADA,  OREGON   AND  CALIFORNIA, 

IN  RESPECT  TO  MARRIED  WOMEN  AND  MARTTAL  RIGHTS JUDICIAL 

CONSTRUCTION  AND  DECISIONS. 

§  540.  By  the  statutes  of  Ohio,  a  married  woman  remains  the 
owner  of  all  the  property,  both  real  and  personal,  acquired  before 
or  after  her  marriage,  and  she  holds  the  same  and  all  the  profits 
thereof  as  her  separate  property,  and  has  the  exclusive  control 
thereof  free  from  her  husband  or  his  debts,  except  in  case  of  pei^ 
sonal  property,  choses  in  action,  bequests  and  legacies,  reduced  to 
possession  by  the  husband  with  her  consent.     A  feme-covert  may 
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also  contract  in  her  own  name  for  labor  or  materials  in  repairing  or 
improving  her  real  estate,  and  may  lease  the  same  for  a  term  not 
exceeding  three  years.  When  her  hnsband  has  deserted  her,  or 
from  intemperance  or  other  canse  has  become  incapacitated,  or 
neglects  to  provide  for  his  family,  she  may  contract  for  and  collect 
m  her  own  name,  her  own  and  her  minor  children's  earnings,  and 
on  application  to  the  court  she  may  have  an  order  vesting  her  with 
the  rights  of  a  feme-aole  in  the  acquisition  and  disposition  of  prop- 
erty. She  may  also  engage  in  business  as  owner  or  partner,  and 
may  sue  and  be  sued  in  respect  to  such  business,  and  her  separate 
property  is  made  liable  upon  any  judgment  rendered  against  her  on 
account  thereof.  And  she  is  entitled  to  dower  in  her  husband's 
real  estate,  substantially  in  accordance  with  the  rules  of  the  common 
law.  The  husband  may  insure  his  life  for  the  benefit  of  his  wife, 
and  the  wife  may  insure  her  own  life.  (1  Reo.  Stat  ch,  55.  Act 
of  March  30,  1874.  JR.  S.  of  1880,  §§  3108-3112,  3114,  3628, 
3629,  4107,  4108,  4188,  4996,  4997.)  A  married  woman  may  dis- 
pose of  her  property  by  will,  and  the  will  of  a  feme-sole  is  not 
revoked  by  her  subsequent  marriage. 

§  541.  A  deed  of  conveyance  of  land  from  a  husband  to  his  wife,, 
without  the  intervention  of  a  trustee,  intended  as  a  suitable  provision 
for  her,  though  void  at  law,  may  be  enforced  in  equity,  although 
it  will  not  be  enforced  to  the  prejudice  of  the  rights  of  creditors, 
or  of  children  for  whom  no  provision  has  been  made.  {Crooks  v. 
Crooks,  34  Ohio  St.  R.  610.  But  mde  Fowler  v.  Frebem,  16  ib. 
493.)  The  Ohio  law  of  1861,  "concerning  the  rights  and  liabili- 
ties of  married  women,"  cannot  relate  back  to  a  previous  convey- 
ance of  lands  to  a  married  woman  by  a  deed  not  importing  her 
separate  estate,  and  during  coverture  the  right  of  possession  of  such 
lands  is  in  the  husband.  {Clark  v.  Clark,  20  Ohio  St.  R.  128. 
And  vide  Logan  v.  Thrift,  Ih.  62.)  Transactions  between  hus- 
band and  wife  in  respect  to  property  are  recognized  in  the  state ; 
and  it  has  been  held  by  the  supreme  court  that  a  note  given  to  a 
wife  by  her  husband,  for  money  borrowed  of  her  by  him,  will  be 
regarded  as  an  equitable  olaim  against  him,  and  that  a  release 
thereof  to  him  in  her  will  Is  a  provision  beneficial  to  him ;  and 
when  by  her  will  she  gives  her  real  estate  to  another  beneficiary, 
the  courts  hold  that,  in  order  to  put  the  husband  to  an  election 
whether  he  will  take  such  provision,  or  claim  a  life  estate  in  the 
real  estate,  it  must  plainly  appear  that  she  did  not  intend  to  give 
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him  the  provision  in  addition  to  the  life  estate.  {Htutan  v.  Com^ 
24  Ohio  St  li,  11.)  An  engagement  of  a  married  woman  in  Ohio 
to  purchase  land,  may  be  enforced  in  her  favor.  {SamUtan  v.  Tay- 
loTj  2  Cin,  R.  402.)  Bnt  the  statutes  enlarging  the  rights  of  mar- 
ried women  are  held  not  to  apply  to  a  case  in  which  the  marriage 
was  solemnized  and  the  property  acquired  before  the  passage  of  the 
acts.  {Quigley  v.  Graham^  18  Ohio  St  R,  421.)  Any  incum- 
brance or  conveyance  of  the  wife's  land,  unless  made  or  created  sb 
required  by  the  statute  is  absolutely  void  as  to  the  wife.  {Jenney 
V.  Gray^  5  Ohio  St.  R.  45.  Rice  v.  Columbus^  etc.  R,  R,  Co.  72 
tb.  380.  And  vide  Miller  v.  Sine^  13  tJ.  565.  Gashom  v.  Pvr- 
cM^  11  iJ.  641.)  A  widow  who  in  her  lifetime  united  with  her 
husband  in  a  mortgage  of  his  lands,  has  in  equity  a  right  to  redeem 
the  lands  from  the  mortgage.  (McArthur  v.  FranJdin^  15  Ohio 
St.  R.  485.) 

§  542.  There  does  not  seem  to  have  been  very  much  litigation 
under  the  statutes  of  Ohio  in  respect  to  marital  rights,  and  it  may, 
therefore,  be  inferred  that  the  policy  is  measurably  well  settled.  A 
few  points  of  interest,  however,  have  been  reported,  and  they 
should  be  referred  to.  Mistakes  in  the  deed  of  a  married  i^oman 
may  be  corrected  the  same  as  though  she  were  sui  juris.  And  the 
statutes  allowing  it  are  declared  to  be  constitutional.  {PurceUv. 
Gashom,  2  Disney's  R.  90.)  And  the  statutes  of  1861  and  1866 
(Swan  dk  S.  389,  391),  giving  a  married  woman  her  general  and 
separate  estate  as  her  separate  property,  and  authorizing  her  to  con- 
tract in  her  own  name  for  labor,  etc.,  thereon,  divest  the  husband^s 
raarital  rights  as  to  such  estate,  and  invest  the  wife  with  the  con- 
trol of  the  same,  insomuch  that  she  can  bind  it,  not  only  by  the 
contracts  which  she  is  authorized  to  make  in  her  own  name,  but  to 
the  same  extent  that  she  could  charge  her  separate  estate  in  equity 
before  the  statutes  were  passed.  {Levi  v.  ^rZ,  30  Ohi4>  St.  R. 
147.)  The  husband  must  be  joined  with  the  wife  in  all  actions  in 
which  she  is  a  party,  except  those  concerning  her  separate  property, 
or  between  herself  and  her  husband,  when  she  may  sue  by  her  next 
friend ;  but  if  the  action  is  for  divorce  or  alimony,  she  may  sue 
alone.  It  has  been  held  that  a  wife  who  induces  a  third  person  to 
buy  her  lands,  by  her  oral  promise  that  he  may  deduct  from  the 
price  a  debt  due  to  him  from  her  husband,  is  bound  thereby 
{Meiley  v.  Butter,  26  Ohio  St  R.  535.)  A  married  womaa.  tenant 
ior  years,  may,  with  heer  husband,  maintain  an  action  against  tlic 
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.essor  for  specific  performances,  and  on  payment  of  the  purchase- 
money,  may  compel  a  conveyance.  {Bain  v.  BickeU^  1  Cin.  M. 
161.)  Courts  of  equity  may  still  enforce  payment  of  charges 
against  the  separate  estate  of  a  married  woman.  {Phillips  v. 
Graves,  20  Ohio  St.  R.  371.)  It  is  held  that  the  statutes  of  Ohio 
do  not  affect  tie  common  law  Uabih'ty  of  a  husband,  for  torts  com- 
mitted by  the  wife,  and  an  action  therefor  can  be  maintained 
against  them  jointly  for  a  slander  by  the  wife.  {Fowler  v. 
Chichester,  26  Ohio  St.  R.  9.)  And  in  all  actions  for  damages 
arising  from  the  wrongful  act  of  a  feme-covert,  husband  and  wife 
must  be.  joined  as  defendants.  {Clark  v.  Bayn,  32  Ohio  St.  R. 
299.)  The  common  law  rule  making  the  husband  liable  for  the 
wife's  ante-nuptial  debts  of  his  wife,  including  partnership  debts,  is 
still  recognized  in  Ohio.  {Alexander  v.  Morgan,  31  Ohio  St.  Jft. 
546.)  But  under  the  statutes  of  the  state  the  separate  property  of 
the  wife  is  primarily  liable  for  the  satisfaction  of  the  judgment 
recovered  in  actions  for  causes  existing  against  the  wife  at  the  Xvolq 
of  the  marriage.  ( Westerman  v.  Westerman,  25  Ohio  St.  R.  500. 
And  vide  Wilson  v.  Wilson,  30  ib.  365.) 

§  543.  The  statutes  of  Michigan  have  substantially  abolished  all 
of  the  disabilities  of  a  woman  on  account  of  her  marriage,  in 
respect  to  the  acquisition,  ownership  and  control  of  her  property, 
so  that  a  feme-covert  retains  entire  control  of  all  the  property  she 
has  at  the  time  she  enters  into  the  marriage  relation,  and  is  entitled 
to  like  control  over  all  the  property  which  she  may  acquire  during 
coverture,  and  she  may  enjoy  and  dispose  of  her  estate,  the  same  as 
though  she  was  a  feme-sole.  Husband  and  wife  are,  in  effect,  made 
straufijers  to  each  other,  as  they  may  deal  with  each  other,  sell  and 
convey  property  to  each  other,  in  all  respects  as  though  they  were 
unmarried,  and  the  wife,  at  least,  may  convey  her  own  estate,  both 
real  and  personal,  without  the  consent  of  her  husband.  The  com- 
mon law  rule  with  respect  to  dower  and  curtesy  is  retained,  except 
the  husband  may  make  a  pecuniary  provision  ia  his  will  to  his  wife 
in  lieu  of  dower,  which  she  may  accept  or  not  at  her  option, 
signified  at  any  time  within  one  year  after  the  death  of  the  hus- 
band. The  wife  is  personally  liable  on  aU  of  her  contracts,  and  for 
her  own  torts,  the  same  as  though  she  were  sole,  and  her  husband 
is  not  liable  for  the  same  in  any  case  when  he  would  not  be  liable 
if  unmarried.  And  she  may  carry  on  business  in  her  own  name, 
even  of  a  commercial  nature  with  the  consent  of  her  husband. 


Wmnjp,  Lwibs^  1359,  1739.  Laws  cf  1877,  jp.  50.  And  vide 
loovita  V.  BuTch^  36  Mich.  H.  40.  CaT^enter  v.  FaiZ,  Ih.  S26. 
Randall  V.  Randall,  37  «*J.  563.  TTa^^  v.  ^ai^<?,  35  tJ.  425. 
Moore  v.  Foote,  34  i5.  443.  Ransom  v.  Rctnsom^  30  «J.  48.  i7i3 
V.  Chambers,  Ih,  422.  Jlollmun  v.  Gillette,  24 15.  414.  JSurehard 
Y.  Frazer,  "23  tJ.  224.  CrissrMm  r,  Cris^mah,  li.  217.  TFo/fA- 
ington  v.  Hanna,  Ih.  530.  Miller  r.  Swietzer,  22  tJ.  391.  ^Rzir 
V.  Sherman,  11  ^'8.  33.    Watson  v.  Thurher,  Ih.  457.    Amperse  v. 

_*■  •  -»  ^ 

Rurdeno,  6  ilw.  Z.  ^^.  iVl  aS.  275,  280.)  The  common  law  rule 
'governs  in  respect  to  coiiveyancfes  to  htisband  and  wife.  {Fisher  v. 
Pr<wi(5,  28  J/M.  /2.  347.) 

§  644.  None  of  the  fetatutes  of  Michigkn  pnrports  to  operate  upon 
the  fkmily  relation^,  and  none  takes  from  the  husband  his  marital 
rights.  The  statutes  relate  only  to  the  wife's  property,  and  the  hu&- 
bknd  loses  hone  of  his  rights  and  liabilities,  except  as  they  relate 
to  the  property  knd  personid  injuries  or  torts  of  the  wife.  The 
•power  of  action  and  independent  judgment  is  given  to  the  wife  for 
bany  purposes.  She  inay  own  and  convey  property,  and  sue  and 
be  sued,  but  that  is  no  more  inconsistent  with  the  marital  nnity, 
than  the  corresponding  authority  in  him,  and  the  hnsband  is  not 
now  deprived  of  the  rights,  or  relieved  of  the  obligations  of  head 
of  the  household,  more  than  he  was  at  common  law,  except  as 
1)y  their  dealings  and  intent  to  that  effect  is  indicated.  There- 
fore, presumptively,  when  the  husband  and  wife  are  together 
inhabiting  a  house,  the  wife  is  the  ageiit  of  her  husband  to  provide 
for  the  household  so  far  as  she  acts  in  the  premised.  {Snyder  v. 
The  People,  26  Mich.  R,  106.)  And  -wYi^n  k  feme-covert  purchases 
goods  suitable  for  fatbily  use  of  otie  who  knows  that  ^he  is  married 
and  lives  with  her  husband,  and  does  not  affirtnatJvely  claim  to  be 
buying  on  her  iiidividual  account,  the  legal  iniferetice  fa  that  she 
is  buying  them  on  her  husband'^B  kcconnt,  and  for  the  tise  of  the 
family,  dnd  in  the  absencie  of  an^  express  agreement,'she  is  not  indi- 
vidually liable  therefdr,  ahd  thay  show  atiy  fact  tending  to  prove 
that  they  were  purchascid  on  account  of  h^  husband.  {Powers  v. 
Rvssell,  26  Mich.  R.  179.  And  vide  Newdopih  v.  Andrews,  41  *J. 
518.)  So  on  the  contrary,  bhe  who  lends  a  wife  money  knowing 
the  same  to  be  for  her  private  uie,  and  at  her  request  ii^nceals  the 
loan  from  her  husband,  cannot  maint^ti  an'  aciioh  iagainst  him  to 
recover  it.  {FranMin  v.  Foster,  20  Mich.  R.  75.)  But  the  wife^ 
obli^tion  to  render  services  in  the  ftimily  is  co-extensive  with  that 
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of  the  husband  to  support  her  iu  the  {aoiilT,  and,  therefore,  she 
^^omot  dajm  her  support  by  thei  hnabaud,  if  ahe  uureaaonablj  refoise 
bim  her  sarvicee  and  the  ooinfort  of  her  aodetj.  {RcmdaU  v. 
McmdaUy  37  Mich»  H.  563.)  When  the  l^usband,  UBder  the  pre- 
tense of  a  coptract,  obtaips  hia  vife'a  property,  for  a  mere  nominal 
conaidera,tiQ9)  he  mn^t  make  out  a  clear  and  satisfactory  case  of  fair 
dealing,  or  a  conrt  of  equity  will  set  aside  the  transfer.  {SiHes  v. 
Smiles,  H  Mich,  R.  78-  -  And  m*  Witleck  v.  Witbeok,  25  i&.  439,) 
But  ^  wife  may  nv>rtg%ge  her  separate  estate  to  secure,  her  hns- 
band^s  debts^  and  the  n\ortg^ge  m^y  be  enforced  in  the  same 
manner  as  though  she  wa^  %  ferne-mle.  {Watson  v.  Thwrber^  \\ 
Mich.  R.  457.  But  vide  Mowfi  y.  Lemony  87  ife.  164.)  And  when 
^  ma^i'ied  woman  keeper  a  boarding-honae  with  the  consent  of  her 
husband,  Qontn^etB  s^d  purchases  n^ade  by  her  iu  connection  with 
the  business  u^ust  be  considered  as  coutn^^ts  relating  to  her  separate 
property,  and  bil^ding  upon  her.  (TiKj^wm  v.  Shdks^on^  15  Mich. 
R.  447)  But  whei^  e^feme-^iovert  o^ned  a  grist-mill,  and  nominally 
carried  on  a  general  flouring  business  on  a  large  scale,  by  her  hus- 
band as  her  agent,  but  principally  upon  the  credit  of  the  business, 
tl)e  court  held  that  the  avails  of  the  business  were  subject  to  the 
hasband^s  debts.  {Glover  v.  Af-coUj  11  Mich.  R.  471.  But  vide 
Rankin  v«  Westy  25  ib.  195.)  And  when  the  husband  sold  an  undi- 
vided half  of  a  eteam-paiU  belonging  to  hja  wif  Cj  apd  by  the  contract 
of  sale  a  partnership  s^T^ngeYnept  in  regard  to  the  use  of  the  mill 
was  made  between  the  vendor  ^d  the  hnsband,  the  court  held  that 
the  wife  could  not  ftflSrni  the  sale  without  fiffirming  the  pi^rtnership 
agreement.  (  Widner  v.  lane,  14  Mich.  R.  124.  Ai^d  ^>ide  Zelcmcf 
V.  Vollony  34  a.  418.) 

§  545.  The  statutes  empower  a  feme-Qovert  to  make  contracts  in 
respect  to  her  sepa^^te  property,  but  she  cannot  bind  herself  per- 
sonally as  a  surety  for  her  hnsbapd*  (  ^^  Kitchell  v.  MudgeU^ 
37  Mich.  R.  81,  Jennie  v.  JfarJfe,  Ih.  819.  Bovey  y.  iSmit^ 
22  ib.  170.  Be  Jfriee  y.  ConJ^in,  /J.  255.)  But  if  she  engages  as 
a  surety  of  her  hnsband,  aud  tfce  b^gi^in  is  contaminated  by  illegali- 
ties, she  may  have  relief  in  equity  figainst  it.  {Deriieon  v.  Gibson^ 
24  Mich.  R.  187.)  In  dealing  between  a  wife,  who  wfts  a  creditor 
of  a  firm,  and  her  husband,  who  vas  a  member  of  the  debtor  firm, 
in  reference  to  an  e3?eh^ge  of  i^  dne-WU  held  by  her  for  a  firm  potft 
the  court  held  that  the  husband,  iu  the  traus^ion,  was  in  no 
wise  the  wife's  agent,  and  that  her  rights  in  the  matter  were  precisely 
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the  same  as  any  other  creditor's  would  have  been  dealing  in  like 
manner.  {Moore  v.  Footej  34  Mich.  H.  443.)  And  securitieB  taken 
by  a  husband  in  his  own  name  for  money  of  his  wif e,  belong  to  her 
while  living,  and  will  go  to  her  representatives  after  her  death. 
{Ldand  v.  WkitaJcer^  23  Mich.  H.  324.)  But  in  the  absence  of  aa 
express  claim  or  agreement  for  compensation,  a  contribution  by  a 
wife  to  the  purchase  of  land,  the  title  whereof  is  taken  in  the  name 
of  the  husband,  will  be  adjudged  a  gift  to  him.  {Campbdl  v. 
CampheU,  21  Mich.  JR.  438.)  A  husband  may  properly  join  in  a 
bill  to  restrain  the  collection  of  an  illegal  tax  against  his  wife*8 
lands.  {Henry  v.  Oregon/ j  29  Mich.  JR.  68.)  A  case  has  jnst  been 
decided  by  the  supreme  court  in  which  it  was  held  that  a  physician 
called  to  attend  a  wife  in  her  confinement,  who  took  with  him  an 
unprofessional  unmarried  man,  and  introduced  him  to  the  patient 
in  such  a  way  as  to  lead  her  to  suppose  that  he  was  a  medical  man, 
and,  therefore,  his  presence  was  submitted  to,  and  he  remained  in 
the  room  during  the  delivery,  was  liable,  in  an  action  in  the  name 
of  the  wife  against  him  and  the  intruder,  and  that  she  might  recover 
damages  for  the  outrage.  {De  JMay  v.  RoberiSy  9  If.  W.  Sep.  146.) 
And  the  doctrine  is  well  settled  that  the  wife  may  sue  in  her  own 
name  for  and  recover  damages  for  an  assault  upon  her.  And  tlie 
husband  may  also  maintain  an  action  in  such  case,  for  the  injoiy  to 
himself  in  the  loss  of  service.  {Berger  v.  JaedbSy  21  Mich.  H.  215.) 
And  when  a  wife  dies  in  consequence  of  the  malpractice  of  her 
physician,  the  courts  hold  that  the  husband  may  have  an  action  and 
recover  for  the  actual  damages  from  the  injury  accruing  before* 
but  not  in  consequence  of  the  death.  {Hyatt  v.  Adams,  16  Mich. 
H.  180.)  Under  the  statutory  rule  in  Michigan  that  a  husband  is 
not  liable  for  the  torts  of  his  wife,  it  was  held  that  no  recovery  can 
be  had  against  the  husband  for  injuries  from  being  struck  by  a 
runaway  horse,  carelessly  driven  by  his  wife.  {Ricei  v.  Mneller, 
41  Mich.  R,  214.     Vide  Burt  v.  McBain,  29  ib.  260.) 

§  546.  In  the  State  of  Indiana,  a  married  woman  may  hold  real 
and  personal  property,  and  all  the  profits  arising  therefrom  as  her 
separate  estate,  and  free  from  her  husTiand's  debts.  And  she  may 
bargain,  sell  and  transfer  her  separate  personal  property,  the  same 
as  though  she  were  sole.  She  is  also  authorized  to  carry  on  any 
trade  or  business,  and  perform  any  labor  on  her  own  personal 
account,  and  all  the  avails  and  profits  thereof  are  declared  to  be 
hers.     And  she  may  contract  in  reference  to  her  separate  estate, 
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the  same  as  if  she  were  soUj  and  her  property  is  liable  for  the  per- 
formance of  such  contracts,  and  the  payment  of  her  debts.  She 
may  lease  her  lands,  but  cannot  absolutely  convey  them  except  by 
a  deed  in  which  her  husband  shall  join.  And  when  she  does 
convey  her  real  estate,  she  is  liable  upon  her  covenants  in  the  deed. 
She  is  permitted  to  bring  an  action  in  her  own  name  alone  for  anj 
personal  injury  to  person  or  character,  and  any  damages  recovered 
ai*e  made  a  part  of  her  separate  property.  Her  husband  is  not  liable 
for  any  of  her  debts  on  account  of  her  separate  estate,  but  her  own 
property  is  liable  for  the  same  except  that  her  keepsakes,  jewelry, 
oraaments  and  books  are  entirely  exempt  therefrom ;  and  her  wear- 
ing apparel  is  exempt  to  the  amount  of  $200.  She  is  prohibited  by 
the  statutes  from  mortgaging  or  encumbering  her  separate  estate 
z&  security  for  the  debts  of  her  husband  or  any  other  person's  debts. 
She  may  bring  or  defend  any  action  concerning  her  separate  prop- 
erty alone ;  and  the  same  rule  applies  when  the  action  is  between 
herself  and  husband.  She  is  empowered  to  make  a  will  the  same 
as  if  she  were  aole^  and  she  may  act  as  an  executrix  with  the  con- 
sent of  her  husband.  If  her  husband  is  insane,  she  may  contract 
in  I'elation  to  her  separate  property,  and  convey  the  same  by  deed 
the  same  as  a  feme-sole^  and  the  courts  may  authorize  her  to  do  the 
same  in  case  of  her  abandonment  by  her  husband,  or  of  his  confine- 
ment in  the  penitentiary.  Tenancies  by  tlie  curtesy  and  dower  are 
abolished,  but  in  lieu  thereof  provisions  are  made  by  statute  which 
are  nearly  of  the  same  eflfect.  {Laws  of  1879,  ch.  67.  1  Rev.  St. 
550.    And  vide  Laws  of  1875,  jt?.  178.     1  Gm.  dk  E.  294,  651.) 

§  547.  Under  the  Indiana  statutes,  the  wife  can  maintain  replevin 
against  an  officer,  or  creditor  of  her  husband,  who  seizes  the 
products  of  her  lands,  raised  by  her  husband  with  her  consent. 
And  this,  although  the  same  be  the  share  of  the  crop  coming  from 
a  tenant  to  whom  the  land  was  rented  by  the  hufiband  with  her 
consent,  and  the  husband  may  have  furnished  the  teams  and  imple- 
ments for  making  the  crop.  (Montgomery  v.  Hichnian^  62  Ind. 
R.  598.)  A  conveyance  of  property  by  husband  to  wife,  either 
directly  or  indirectly,  or  through  an  intermediate  person,  will  be 
upheld,  except  as  against  creditors  whom  it  would  operate  to 
defraud.  {Sherman  v.  HogUmd^  54  Ind.  R.  578.  Brookbanh  v. 
Kennard^  41  iJ.  839.  Vide  Jagera  v.  Jagers^  49  ib.  428.  Thompson 
V.  MillSy  39  ib.  528.)  A'nd  lands  purchased  by  the  husband  with  the 
avails  of  lands  sold  by  him  belonging  to  his  wife,  and  the  convey- 
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ance  taken  in  her  name  are  Dot  subject  to  tbe  hneband^s  debts. 
{Bamett  v.   Gering^  8  BldcJcf.  H.  284.    Vide  Lichtenherger  v. 
Orahaniy  60  Ind.  R.  288.    MeConneU  v.  Jlartiviy  52  tJ.  43*.) 
So  if  the  separate  estate  of  the  wife  is  exohanged  for  lands^  under 
an  agreement  that  the  deed  shall  be  made  to  her^  and  it  is  taken  in 
the  name  of  the  hnsband,  without  her  consent,  she  has  an  equity  to 
have  the  contract  or  trust  enforced  against  the  husband  or  his  hem. 
{Dams  V,  Davis^  43  Ind.  li.  561.)    And  where  a  wife  advances 
money  to  her  husband,  or  the  husband  is  indebted  tS  his  wife  upon 
any  valid  consideration,  the  wife  stands  as  the  creditor  of  her  hus- 
band, and  if  a  conveyance  is  made  to  pay  or  secure  such  liability, 
the  wife  will  hold  the  property  free  from  the  claims  of  other  credit- 
ors, provided  the  transaction  is  unaffected  by  unfairness  or  fraud. 
{JSiTns  V.  Htckets,  35  Ind.  B.  181.    Eyger  v.  EuU  SHH  Co.  34  ih. 
349.)    The  statute  does  not  change  the  rule  of  equity  that,  when  a 
husband  fraudulently  takes  a  conveyance  of  real  estate  in  hia  own 
name,  the  consideration  having  been  paid  by  his  wife,  i^  trust 
thereby  results  in  favor  of  the  latter.     {Malady  v.  McEnary,  30 
Ind.   B.  273.     Frank  v.   Kessla/r^  Ih.  8.    And  vide  Sixon  v. 
C'uppy^  33  ih.  210.)    When  a  feme-covert  carries  on  business  in  her 
own  name,  employing  her  husband  as  a  clerk,  with  money  received 
by  her  during  coverture,  and  personal  property  is  purchased  with 
the  proceeds  of  the  business,  the  same  belongs  to  her,  and  cannot 
be  made  subject  to  the  debts  of  her  husband.    {Bellows  v.  Rosen- 
thal^ 31   Ind.  B.  116.    Yide  Schurma/n  v.  Marley^  29  ib.  458. 
Ireland  v.  Webber^  27  iJ.  256.    Ewing  v.  Gh^ay^  12  iJ.  64.    Resor 
V.  Resor^  9  ih.  347.     Totten  v.  McManus^  5  ih.  407.)    The  statutes 
of  Indiana  do  not  seem  to  have  changed  the  common  law  rule,  that 
when  land  is  conveyed  to  husband  and  wife,  they  are  seised  of  the 
entirety  ^?^  tout^  and  not  j>er  my,  and  this  is  the  effect  of  the  con- 
veyance, notwithstanding  the  conveyance  may  omit  to  describe  the 
grantees  as  husband  and  wife.     {Chandler  v.  Cheney,  37  Ind  B. 
391.     Barnes  v.  Iloyd,  Ih.  523.    Simpson  v.  Pierson,  31  ih.  1. 
Arnold  v.  Arnold,  30  ih.  305.    Ealls  v.  Bawthome,  Ih.  444.   And 
vide  Ahshire  v.  State,   53   ih.   64.)    And  under  the  statutes  of 
Indiana,  a  conveyance  to  a  feme-covert  need  not  state  that  die  is 
to  hold  the  property  to  her  separate  estate.  {Sims  v.  Biciets,  35  Ind. 
R.  181.)    Of  course,  all  the  personal  property  the  wife  has  at  the 
time  of  her  marriage  remains  her  separate  property.    (  Williams  v. 
ifjVZ/'r,  9  Ind.  R.  100.    But  vide  Holland  v.  iloody,  12  Hh.  170.) 
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§  548.  The  statuteg  of  Indiana  have  removed  inanj  of  the  dis- 
abiliti^s  of  femea-covert^  and  yet  they  are  atill  deprived  of  many  of 
the  poweis  of  a  aingle  woman.  Her  conveyance  of  her  real  estate 
i^  which  her  husband  does  not  jojm  is  abeoltttely  void,  sot  only  as  a 
conveyance,  but  as  a  contra^  or  agreement  to  convey,  and  is  held 
to  vest  no  right  or  equity  in  the  grantee.  {Kmnaman  v.  Pyhy  44 
Ind.  a.  275.  McCormick  v.  Hxinter^  50  iJ.  186.  S/jranton  v. 
Stewart^  52  ih  68.  Mattox  v.  Hightehue^  39  ih.  95.  ShumaJcer  v. 
Johnaony  35  tj.  33.  Suae  v.  Cochrcm^  10  t5.  195.  Scott  v.  Pur- 
celly  7  Blackf.  S,  66.)  But  when  a  married  woman  joins  with  her 
husband  in  a  oooiveyance  of  her  lands  purporting  to  convey  the 
entire  estate  thereiu,  she  is  estopped  from  setting  up  any  title  to 
such  lands,  whether  it  existed  at  the  time  of  maki^g  the  convey- 
ance or  was  subsequently  acquired.  {King  y.  li^ea^  56  Ind.  R.  1. 
And  vwfo  Aldridge  v.  B^rUaon^  3  Blackf.  R.  201.)  And  a  fem^ 
epve7*t  has  power  with  her  husband  to  encumber  her  lands  by  a 
mortgage  to  secure  her  own  or  her  husband's  debts,  although  the 
husband  should  join  with  her  in  promising  to  pi^y  the  same.  {Zajf- 
man  v.  ShuUz^  60  Ind.  JR.  541.  Vide  Kantrov^tz  v.  Prather^  6 
Am.  L.  Reg.  N.  S.  602.)  So  also  a  feme-covert^  with  the  consent 
of  her  husband,  niay  make  ^n  equitable  assignment  of  a  note  and 
mortgage  executed  to  her,  by  the  sale  and  mere  delivery  of  the 
same  to  the  assignee.  (Baker  v.  Annatrong^  57  Ind.  R.  189. 
But  vide  Haakit  v.  EUiotty  58  ib.  493.)  3ut  the  statutes  have  not 
changed  the  common  law  rule,  that  a  fem£-covert  is  incapable  of 
binding  herself  by  an  ordinary  executive  contract,  and  all  such  con- 
tracts, whether  in  writing  oi  by  parol,  are  held  to  be  void. 
{O^ Daily  v.  Morris^  31  Ind.  R.  111.  Montgomery  v.  Sj^rangU^ 
Ib.  113.  Brick  V,  Soottj  47  ih.  299.  America/n  Insurance  Co.  v. 
Avery,  60  ib.  566.  Steoena  v.  Pariah,  29  ib.  260.)  But  a  /wie- 
covert  has  the  same  powers  and  is  subject  to  the  same  liabilities  in 
respect  to  contracts  in  connection  with  and  on  account  of  her  sep- 
arate estate,  as  a  feme-aolej  and  contracts  made  with  her  upon  good 
consideration  can  be  enforced  against  the  party  contracting  with 
her.  {Abahire  v.  Mather,  27  Ind.  R.  381.  McCarty  v.  Mewhin. 
ney,  8  ib.  613.)  And  a  husband  is  not  affected  by  the  statutes  in 
respect  to  his  rights  in  the  real  estate  of  }iis  wife,  hel<}  before  the 
statutes  were  passed.  (Junction  Railroad  Co.  v.  Harria,  9  Ind. 
li.  184.  Vide  Dama  v.  Clwrlc,  26  ib.  424.  Doe  v.  B.r<ywny  5 
Blaohf.  R.  309.) 
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§  649.  By  a  statute  it  is  provided  that  "if  a  widow  shall  marry 
a  second  or  any  subsequent  time,  holding  real  estate  in  virtue  of 
any  previous  marriage,  such  widow  may  not,  during  such  marriage, 
with  or  without  the  assent  of  her  husband,  alienate  such  real 
estate,  and  if  during  such  marriage  such  widow  shall  die,  such  real 
estate  shall  go  to  her  children  by  the  marriage  in  virtue  of  which 
such  real  estate  came  to  her,  if  any  there  be."  (1  Goa).  A  77.  294.) 
It  has  been  declared  that  the  object  of  this  statute  is  partly  to  pro- 
tect a  woman  who  has  thus  received  real  estate  by  virtue  of  a  for- 
mer marriage  from  improvident  and  injudicious  alienations  thereof 
during  a  second  or  subsequent  marriage ;  and  not  only  to  preserve 
the  property  for  children  of  the  marriage  in  virtue  of  which  she 
received  it,  in  case  of  her  death  during  such  second  or  subsequent 
marriage ;  and  that,  tlierefore,  no  exception  to  the  prohibition  can 
be  allowed  on  the  ground  that  there  are  no  children  by  the  first 
marriage ;  nor  upon  the  ground  that  the  alienation  intended  is  of 
her  life  estate  only.  So  it  is  held  that  the  restraint  upon  alienation, 
by  the  terms  of  the  statute,  is  as  absolute  where  there  are  no 
children  of  the  marriage  in  virtue  of  which  she  received  the  prop- 
erty as  where  there  are.  And  it  was  further  decided  that  a  mort- 
gage was  an  "  alienation  "  within  the  meaning  of  the  prohibition. 
{Vinnedge  v.  Shaffer^  35  Ind.  H.  341.)  And  when  9k  feme-covert 
made  a  conveyance  with  her  second  husband  of  real  estate  which 
descended  to  her  from  her  first  husband,  it  was  held  that  after  a 
third  marriage  she  could  maintain  an  action  for  its  recoveiy. 
{Knight  v.  McDonald^  37  Ind.  R,  463.)  In  a  word,  a  married 
woman  is  prohibited  from  alienating,  whether  for  life  or  in  fee, 
absolutely  or  contingently,  any  real  estate  which  she  has  acquired 
by  virtue  of  a  previous  marriage,  and  it  is  immaterial  whether  there 
be  children  by  such  previous  marriage  or  not ;  and  a  mortgage  of 
such  real  estate  is  within  the  prohibitions  of  the  statute.  {Bowers 
V.  Van  Winkle^  41  Ind,  JR.  432.  And  vide  Light  v.  Laney  Ih,  539. 
Orinei^  v.  Butler,  61  ih.  362.    Mnch  v.  Jackson,  30  t*.  287.) 

§  550.  The  statute  empowers  the  wife  to  enter  into  contracts  in 
matters  pertaining  to  her  separate  estate ;  but  to  make  her  estate 
liable  for  her  indebtedness,  it  must  appear  that  she  intended  to,  or 
did  charge,  or  agreed  to  charge  the  same  against  it,  and  it  has  been 
held,  that  the  fact  that  she  caused  necessary  and  proper  improve- 
ments to  be  made  on  her  real  estate  does  not  raise  the  inference 
that  she  intended  to  create  a  charge  upon  it,  and  it  has  also  been 
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held,  Ihat  in  Buch  a  case,  it  must  appear  that  the  wife,  at  the  time 
of  the  engagement  to  pay,  was  the  owner  of  a  separate  estate. 
{Thomas  v.  Passage,  54  Jnd,  R,  106.  Shannon  v.  BarthclomeWj 
53  H.  54.  Hodson  y.  Dams,  43  ib»  258.  Hasheagen  v.  Specker, 
36  ih.  413.)  It  shonld  be  stated,  however,  that  these  decisions 
were  made  prior  to  the  passage  of  the  act  of  1879,  which  provides 
that  she  may  be  made  liable  upon  her  contracts  in  reference  to  her 
separate  estate,  the  same  as  if  she  were  sole,  {Laws  of  1879,  ch, 
67.)  It  has  been  held  that  a  femeHx/oert  in  Indiana  is  not  liable  on 
her  agreement  to  pay  for  medical  services  rendered  at  her  request. 
{Thomas  v.  Passage,  54  Ind,  R,  106.)  She  may  make  contracts 
for  the  improvement  of  her  property  by  building  houses  thereon, 
which  will  bind  her  property,  and  enable  mechanics  and  material 
men  to  acquire  a  lien  thereon  for  work  done  and  materials  famished ; 
but  in  order  that  her  property  may  be  thus  bound,  or  a  lien  thus 
acquired,  she  must  by  herself  or  her  agent,  make  some  contract  for 
the  doing  of  the  work,  or  the  furnishing  of  the  materials.  The 
fact  that  work  was  done,  and  materials  furnished  were  upon  the 
contract  of  the  husband,  with  the  knowledge,  consent  and  approba- 
tion of  the  wife,  is  held  to  bo  insufficient  to  bind  her  estate.  {Capp  v. 
Stewart,  38  Ind.  R.  479.  Vide  Cooper  v.  Ham,  49  ib.  393.)  While 
the  courts  of  the  state  recognize  the  right  of  a  married  woman  to 
charge  her  real  estate  with  contracts  for  its  improvement,  they  do 
not  recognize  the  right  of  the  husband  to  thus  charge  it  by  his  con- 
tract, and  it  has  been  held  that  the  wife's  merely  joining  with  her 
husband  in  a  promissory  note  given  for  labor  and  materials  bestowed 
npon  her  real  property,  cannot  create  a  charge  upon  the  land,  nor 
be  the  basis  of  a  mechanic's  lien.  {Johnson  v.  TutewUer,  35  Ind. 
i?.  353.  And  vide  Crichmore  v.  Breckenridge,  51  iJ.  294.)  And 
it  has  been  held,  that  the  rents,  issues  and  profits  of  a  married 
woman's  estate  cannot  be  subjected  to  the  payment  of  a  note 
executed  by  her  where,  by  the  note  itself,  she  agreed  to  pay  from 
her  own  separate  property  the  amount  stated  therein.  {Richards 
v.  O*  Brien,  64  Ind.  R.  418.)  And  a  personal  judgment  rendered 
on  default  against  a  feme-covert  in  an  action  on  her  note  and  mort- 
gage, may  be  reviewed,  where  her  coverture  appears  on  the  face  of 
the  complaint  therein.  {Emnutt  v,  Yandes,  60  Ind.  R.  548.  Tlin- 
sey  V.  Feeley,  62  tJ.  85.)  A  wife  may  be  sued  with  her  husband 
for  her  ante-nuptial  debts,  and  her  property  is  liable  for  any  recovery 
on  account  of  the  same,  as  well  as  the  husband  to  the  extent  of  the 
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value  of  property  wliicJi  be  may  kav^.  had  i^om  or  tbrougli  her. 
{Shaojo  V.  Taylor y  46  Ind.  JS.  ^5.)  And  it  may  ^  remarked,  that 
if  a  femer(^oveTt(  fail  to  make  th^  d^fer^.  of  covertiire  to  an  action 
on  her  co];itract,  and  a  judgz9ent  ie  reQd^rad  thereon,  she  is  boimd 
by  the,  judg^ne^t.  {Landfiv^  v,  Poylea^  4fi  Jnd.  ^.  522.  McDanid 
V,  Carver^  40  ^-  250.)  So  also  a  joint  judgment  gendered  against 
husband  and  wif^  on  their  joint  projmissoj^  note,  in  an  action 
wherein  the  wife  failed  to  plead  her  coverture,  is  a  liei^  ^pon  her 
real  estate.   (  Wq^ner  v.  Ewing^  44  Ind.  R.  441.) 

§  551.  As  has  b^en  before  stated,  a  feme-^xyoert  may  bring  an 
aqtio^  in  her  own  name  alone,  in  ai\y  matter  which  concerns  her 
separate  estate,  or  for  injuries  to  her  person  or  character,  and  it  has 
been  held  that  in  an  action  relating  to  her  separate  property,  she 
may  sue  her  husband  without  a  prochein  ami,  unless  she  is  under 
age.  {^Wilkins  y.  MiUer,  9  Ind.  A'.  lOQ.)  So  atso  it  ha^  beesQ 
hold,  that  where,  in  a  proper  proceedipg,  a  fem^  covert  has  been 
i^nthorized  to  collect  all  claims  due  her  absconding  husband,  she 
may  sue  and  recover  from  the  guardians  of  minors  for  her  services 
in  boarding  then),  undec  a  contract  made  with  their  former  guardian, 
her  husband.  {Rooker  v.  RooJcer^  60  Ind,  R.  550.)  And  it  baa 
been  held,  that  to  a  $uit  commenced  in  Indiana  by  a  /eme-s(^  for 
phoney  alleged  to  have  been  received  for  her,  an  answer  alleging  that 
since  the  commencement  of  the  action  the  plaintiff  has  removed  to 
Illinois,  and  has  married,  and  resides  there  with  her  husband,  but 
not  stating  that  the  marriage  took  place  in  Illinois,  is  bad.  (jPi^ 
ifiaW'  V.  Tennyson,  50  Ind,  R.  456.)  A  husband  cannot  maintaia 
f^n  actioQ  in  Indiana  upon  a  verba}  contract  to  convey  land  as  com- 
pensation for  services  rendered  by  his  wife,  for  the  value  of  the 
land,  upon  failure  to  convey.    (Raxter  v.  KUch,  37  Ind.  -fi-  554.) 

§  552.  In  the  State  of  Illinois  a  married  woman  may  own  and 
control  both  real  and  personal  property  in  her  own  right;  but 
when  liviqg  with  her  husband,  no  transfer  of  goods  and  chattels 
between  theni  is  valid  as  against  third  persons,  except  by  a  writing 
acknowledged  and  recorded  as  chattel  iportgages  are  required  to  be. 
Husband  and  wife  may  maintain  actions  against  each  other  for 
property  detained,  the  same  a^  though  they  were  unmarried,  and 
when  husband  or  wife  absents  himself  or  herself  fron)  the  state, 
and  abandons  the  other  for  one  year,  or  is  confined  by  imprison- 
ment in  the  penitentiary,  the  court  may  authorize  the  one  left  to 
manage  and  coptrol  the  property  apd  inoumb^  it  for  thQ  mainte- 
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Bknce  of  ifhe  family.  BttifibaTiA  atid  'wife  may  constitute  each  other 
an  attortiey  in  ffitct  ad  other  per&oiis  may.  The  expenses  of  the 
family  and  education  of  the  children  aire  chargeable  upon  the  prop- 
erty o^  l)oth  hxi^and  alid  wife  or  either  of  them  in  favor  of  the 
creditors.  Neither  husband  or  wife  can  i^move  the  other,  nor 
the  children  from  the  homestead,  without  the  consent  of  the  other, 
unless  the  owner  shall  provide  another  in  gooA  faith,  which  shall  be 
sufitable,  and  provisions  are  made  for  releasing  dbwer  and  the  like 
when  the  husbknd  or  wife  i&  insane.  The  wife  may  sue  and  be 
sued  the  same  as  though  fehe  were  sdle,  and  if  eihe  is  sued  with  her 
htisband,  die  may  defend  for  herself,  and  if  she  neglect  to  do  so, 
her  husband  may  defend  for  hefr.  If  the  husband  desert  his  family 
his  wife  may  defend  or  prosecute  suits  in  his  name,  in  cases  in 
wltich  he  might  do  so  if  at  home.  The  wife  is  personally  liable  for 
hefr  own  torts,  and  her  husband  is  not  liable  for  her  civil  injuries, 
Tinless  'he  ^ould  be  personally  liable  therefor  if  the  marriage  did 
not  exist.  Husband  and  wife  are  not  liable  for  each  other's  ante- 
nuptial  or  separate  debts.  The  wife  may  tnake  contracts,  and  the 
same  mky  be  enforced  as  though  she  were  a  feme-sole,  except  that 
she  cannot  enter  into  a  co-partnership  without  her  husband's  con- 
sent, and  she  may  have  the  benefit  of  her  own  earnings ;  but  neither 
husband  or  wife  can  maintain  an  action  for  labor  performed  for 
each  other.  '{Sev,  Stat  of  1880,  ch.  68.)  Curtesy  is  abolished, 
but  the  husband  or  wife  may  have  dower  of  the  deceased  husbanfi 
or  wife,  of  any  real  estate  of  which  he  or  she  was  seised  in  fee 
during  coverture,  if  tiot  released,  except  that  there  can  be  no  dower 
in  lands  not  paiid  for,  and  mortgaged  for  the  purchase  money,  and 
dower  may  be  barred  by  jointure,  or  devise  if  the  party  do  not 
otherwise  elecit,  and  dower  is  also  forfeited  to  the  guilty  party  on 
being  divorced.     (li.  S.  ch.  ^1.) 

§  553.  Real  estate  bought  by  a  woman  before  marriage  with  her 
own  means  and  conveyed  to  a  trustee  to  hold  for  her,  and  to  be  con- 
veyed  upon  her  written  request,  is  held  to  be  her  separate  property 
after  marriage,  and  a  conveyance  by  herself  and  husband  to  a  third 
person  passes  her  equitable  title,  and  is  a  sufficient  request  to  the 
trufetee  to  convey  the  legal  title  to  the  grantee.  {Knowlea  v. 
Ehowlesj  86  lU.  H.l.  And  vide  Lynch  v.  Swayhe,  83  iS.  336. 
McLan/rie  v.  Partt&w,  53  ih.  340.  Parsons  v.  Ely,  45  ih.  232. 
'Whitcomh  V.  Suthtrl^nld,  J8  ib.  579^)  A  wife  may  receive  real 
estate  And  hold  it  as  her  Beparate  property  by  deed  directly  from 
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her  husband,  although  a  gift  from  him  to  her  may  be  revoked  by 
him,  before  the  enbject  of  it  is  made  a  part  of  her  own  property. 
(Dale  V.  Ztncoln^  62  lU.  R.  22.  Manny  v.  Riaford,  44  ib.  43.) 
But  money  advanced  by  minor  children  to  pay  for  property  con- 
veyed to  their  mother,  prior  to  the  passa^  of  the  married  woman's 
enabling  act,  did  not  so  become  the  property  of  the  mother  as  the 
owner  thereof,  that  the  title  to  it  vested  in  her  husband.  {Part- 
ridge V.  Arnold^  73  III.  R.  600.  Vide  Besse  v.  PeUochaux^  Ih, 
285.  Dvhais  v.  Jack^on^  49  Hb,  49.  Thomas  v.  Chicago^  55  tS.  403.) 
When  a  husband  conveyed  his  land  to  his  son,  who  immediately 
conveyed  it  to  his  mother  in  pursuance  of  the  previous  understand- 
ing between  the  husband  and  wife,  the  court  held  that  the  latter 
acquired  a  good  and  valid  title,  and  that  the  transaction  was  open 
to  question  only  by  the  creditors  of  the  husband.  {PhtUipa  v, 
ITorth,  77  la.  R.  243.  Chicaffo  v.  McGraw,  75  ib.  566.  Fwfe 
Davenport  v.  Karnes^  70  tb.  465.  Lux  v.  Hoff^  47  ib.  425.)  And 
when  a  husband  free  from  debt,  purchases  land  and  pays  for  it  with 
his  own  money,  but  without  any  fraudulent  intent,  it  becomes  her 
separate  property,  as  much  so  as  if  purchased  with  money  obtained 
by  her  before  marriage.  {Wing  v.  Goodman^  75  lU.  R.  159. 
Huftalin  v.  Misner^  70  ib.  55.  TooJce  v.  Newman^  Ih.  215.  Indi- 
anapoUsy  etc.  R.  R.  Co.  v.  JUcLaughUn,  77  ib.  275.  Bridgeford 
V.  Ridddl^  55  ib.  261.)  A  husband,  however,  may  dispose  of  \\\^ 
personal  property  in  good  faith,  and  the  vendee  wiQ  hold  it  as 
against  his  wife,  though  the  transfer  was  made  to  defeat  her  rights. 
{Padjield  V.  Padjidd^  78  111.  R.  16.)  But  the  married  woman's 
act  of  Illinois  was  not  designed  to  abrogate  the  common  law  pre- 
sumption that  the  husband  owns  all  the  property  in  the  possession 
of  the  wife  while  they  are  living  together ;  and,  therefore,  if  the 
wife  claims  the  benefit  of  the  law,  she  must  bring  herself  within  its 
provisions  by  proof.  And  it  is  not  sufficient  for  the  wife  to  prove 
that  she  purchased  the  property  from  a  person  other  than  her  hus- 
band, during  coverture,  to  enable  her  to  hold  it  as  against  her 
husband's  creditors ;  she  must  show  that  she  paid  for  the  land  from 
means  derived  from  some  other  source  than  her  husband.  (c/bAfir 
(on  V.  Johnson^  72  III.  R.  489.  Reeves  v.  Webeter^  71  ib.  307. 
Vide  Farrell  v.  Patter&on^  43  ib.  52.  Mawny  v.  Riaford^  74  ii. 
129.  Snider  v.  Ridgway^  49  ib.  522.)  So  also  a  husband  living 
with  his  wife  is  presumed  to  be  the  head  of  the  family,  and  the 
fact  that  the  wife  makeb  contracts  for  board  and  receives  the  pay 
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therefor,  in  the  business  of  keeping  a  hotel  or  boarding-honse,  will 
not  prove  the  receipts  to  be  her  separate  property.  {Flyrm  v. 
Gardner^  S  lU.  Aj)p.  li.  253.  And  vide  Card  v.  Hobinson,  2  ih. 
19.)  But  the  law  is  nevertheless  well  settled  that  2l  feme-covert  is 
entitled  to  the  rents,  issnes  and  profits  of  her  own  separate  estate. 
(Gill  V.  Woods,  81  JU.  E.  64.  Patten  v.  PaUm,  75  ib.  446. 
A  nderaon  v.  Armstead,  69  ib.  452.  Deam,  v.  Bailey,  50  ih,  481. 
Emerson  v.  Clayton,  32  ih.  493.  (?tZi  v.  Woods,  81  tJ.  64.  But 
vide  Wilson  v.  Loomis,  55  iJ>.  362.)  Property  received  by  a  hus- 
band in  exchange  for  chattels  furnished  by  the  wife,  becomes  her 
separate  estate.  {Pike  v.  Baker,  53  lU.  R.  163.  Dyer  v.  Keefer, 
51  ih.  525.  Fwfo  Hall  v  ^Srw/?,  52  tJ.  421.)  The  fact  that  the 
husband  uses  and  enjoys  the  separate  estate  of  his  wife,  and  out  of 
it  procures  the  means  for  the  support  of  his  family,  does  not  render 
the  property,  or  any  of  the  profits  therefrom,  liable  for  the  hus- 
band's debts.  {Prirn/mer  v.  dabaugh,  78  lU.  R.  94.  Blood  v. 
Barnes,  79  ib.  437.) 

§  564.  Prior  to  the  act  of  1869,  the  wife  was  not  entitled  to  her 
own  earnings,  and  her  wages  belonged  to  the  husband,  and  it  was 
held  that  the  act  did  not  have  a  retroactive  operation.  Aud  under 
the  laws  in  force  in  Illinois  in  1870,  it  was  held,  that  a  married 
woman  had  no  power  to  become  a  surety  for  her  husband  upon  a 
debt  or  liability  by  him  incurred.  {McDavit  v.  Ada/ms,  77  111.  R. 
155.  Kase  v.  Painter,  Ih.  543.  Doyle  v.  Kelley,'76  ih.  574. 
Schwartz  v,  Sawnders,  46  ib.  18.)  Under  the  married  woman's 
act  of  1861,  it  has  been  held  that  the  common  law  disability  of  a 
feme-covert  to  contract  is  not  changed  except  so  far  as  the  power  to 
contract  is  a  necessary  incident  to  the  'right  to  hold  and  enjoy  her 
separate  property,  and  that  her  capacity  to  make  contracts  respect- 
ing her  separate  property  was  an  implication  of  law  and  not  of 
equity.  (  Williams  v,  Uvgwnin,  69  III.  R.  214.  Ogleshy  Coal 
Co.  V.  Pasco,  Ih.  164.  Fuimsss  v.  McGovem,  78  ih.  337.  Niaon  v. 
Halley,  Ih.  611.  Gross  v.  Jeoyse,  60  Ih.  249.)  But  when  the 
contract  relates  to  the  wife's  separate  property  it  is  binding  upon 
her  the  same  as  if  she  were  sole.  {Husbands.  Epling,  81  lU.  R. 
172.  Mvdge  v.  BvOock,  83  ih.  22.  Whitford  v.  Daggett,  84  ih. 
144.  Re  Einkead,  3  Biss.  R.  405.)  And  the  statute  now  in 
force  provides  that  a  fcTne-covert  may  contract  and  that  her  con- 
tracts may  be  enforced  the  same  as  though  she  were  sole,  except 
that  she  may  not  enter  into  co-partnership  without  her  husband's 
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» 
consent ;  and  wifh  hiB  consent  ehe  may  engage  in  trade  and  ento- 

into  partnership  witli  her  hnsband.  (He  Kinkedd^  3  B'^ns.  R.  405  ) 
6ut  she  is  expressly  prohibited  from  conveying  her  real  estate 
except  by  a  deed  ill  trhich  her  hnsband  joins,  and  a  conveyaaiee 
ordinarily,  withont  t!he  husband  joining  in  it  and  being  aeknowl- 
edged  by  the  wife  on  privy  examination,  is  held  to  be  void.  {Cole 
V.  Van  Biper^  44  lU.  R,  68.  Scoml  v.  Kelsey^  46  ib.  344. 
Itogers  v.  Stggins,  lb.  211.  Soyt  v.  Swarj  58  tb.  134.  Vide 
Kerr  v.  RusseUj  69  ih.  666.  Terry  v.  Eii/relca  CoUege,  70  t&.  236. 
Murritt  v.  Tatea^  71  ib.  636.)  And  it  has  been  held  that  a  con- 
veyance by  a  feme-covert  of  her  real  estate  or  dower  interest  does 
not,  like  other  deeds,  take  effect  by  delivery,  btrt  otaly  by  being 
acknowledged  in  the  statutory  mode;  and  thaft  a  defect  in  this 
regard  cannot  be  remedied  in  chancery.  {Lindley  v.  Smithy  58  RL 
R.  250.  Vide  A  Imond  v.  BonneU^  76  tJ.  536.  Knom  v.  Brady ^ 
74  ib.  476.  Board  of  Trustees^  etc.  v.  l)(wison,'66  ib.  124.  Stuart 
V.  Dutton,  39  ib.  91.  TourviUe  v.  Piereon^  Ib.  446.)  The  wife 
has  power  to  execute  a  valid  deed  'or  mortgage  by  lier  husband 
joining  with  her  in  the  conveyance.  {Bwmee  v.  Ekrman^  74  III, 
R.  402.)  And  it  has  been  held  that  the  mortgage  of  a  wife  living 
with  her  husband,  without  his  jcfining  with  her,  as  the  statute 
requires,  although  void  at  law,  if  given  to  secure  deferred  payments 
of  purchase-money,  is  a  valid  lien  in  equity  to  secure  the  debt. 
{Thompson  V.  ScoU^  1  lU.  App.  R.  641.  Lewie  v.  Chraves^  S4  lU, 
R.  206.  But  vide  /ludman  v.  Pttce^  86  {b.  846.  Klder  v.  Jones^ 
Ib.  384.  Tming  v.  GraN>,  28  U.  20,  28.  Swift  v.  CasOe,  23  ib. 
209, 217,  222.)  The  deed  or  other  contract  of  Kfeme-covertj  respect- 
ing her  separate  estate,  may  be  reformed  for  a  mistake,  the  same  as 
if  she  were  sole.  {KndiD  v.  Brady^  74  III  R.  476.  But  vide 
Moulton  T,  Eurd^  20  ib.  1 37.)  And  a  wife  may  execute  a  lease  of 
her  separate  real  estate  alone  for  a  term  of  years.  {Parent  v.  Col- 
larandy  64  lU.  R.  97.)  So  also  her  assignment  of  a  policy  of 
insurance  on  the  life  of  her  husband,  payable  to  her,  to  secure  a 
debt  of  the  husband,  is  binding  upon  her  in  equity.  {Pomery  v. 
Manhattan^  etc.  Ins.  Co.  40  lU.  R.  898.) 

§  556.  A  feme-covert  is  not  liable  upon  any  of  her  contracts  not 
entered  into  in  matters  provided  by  statute,  and  her  separate  estate 
cannot  be  made  liable  upon  any  of  such  cOntrat;ts,  Unless  she  undei^ 
takes  thereby  to  charge  her  separate  estate  for  the  performanoe 
of  the  same.    (  Vide  lushing  v.  JPkikhy  87  lU.  R.  260.     Ander- 
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9on  V.  Arm^teadj  69  ib.  452.  Boyd  v.  Merrill,  52  ib.  151.  Car- 
penter  v.  Mitchell,  50  iJ.  470.  Pierce  v.  Haslroucic,  49  iJ.  23. 
Fi^  ConJclin  v.  Dorsd,  67  i&.  365.)  But  a  married  woman,  under 
the  Illinois  statutes,  is  liable  on  all  her  contracts  made  with  refer- 
ence to  her  separate  estate  or  separate  business.  Thus,  if  she  give 
notes  for  goods  bought  by  her  as  her  own,  for  use  in  her  separate 
business  as  a  saloon  keeper,  she  is  liable  to  an  action  upon  the 
notes.  {Nispel  v.  Laparh,  74  lU.  JR.  306.  Cooksan  v.  Toole,  59 
iJ.'515.  Vide  Jayen  v.  Wing,  66  ib.  182.  JSaumcm  v.  Street,  76  ib. 
526.)  And  she  is  also  liable  for  her  own  torts,  and  her  husband  is 
not  liable  for  any  of  them  when  committed  in  his  absence  and 
without  his  participation.  {Martin  v.  liobson,  65  III.  R.  129. 
Vide  Page  v.  De  Leuw,  58  ib.  85.)  Where  a  married  woman 
loaned  a  horse  to  visit  her  brother,  and  by  reason  of  neglect  on  her 
part  the  horse  was  injured,  the  court  held  that  she  was  liable  for 
the  damage.  {Hagebueh  v.  Raglam,d,  78  111.  R.  40.  And  vide 
Stone  V.  Wood,  85  ib.  603.)  Coverture,  to  be  available  as  a  defense, 
must  be  pleaded.  (Work  v.  Cowhide,  81  III.  R.  317.)  In  all 
actions  for  the  personal  torts  of  the  wife,  or  upon  her  contracts,  the 
wife  must  be  sued  alone.  {Jay cox  v.  Wing,  66  lU.  H.  182.  Car- 
penter V.  Mitchell,  50  ib.  470.)  As  the  law  now  stands,  the  wife 
must  sue  alone  in  all  cases  where  she  is  alone  interested  in  the 
recovery.  {Stampoff%Td  v.  Hooper,  75  III,  R.  241.  Ilayner  v. 
Smith,  63  ib.  430.  Beach  v.  Miller,  5 1  ib.  206.)  And  it  has  been 
held  that  the  joinder  of  the  husband  in  an  action  to  recover  for 
injuries  personal  to  the  wife  is  ground  for  a  reversal  of  the  judg- 
ment. {Chicago,  etc.  R.  R.  Co.  v.  Dickson,  67  lU.  R.  122.  Chir 
cago  V.  Speer,  66  ih.  154.  Bennies  v.  Vogd,  Ib.  401.  But  vide 
Baker  v.  Young,  4A  III.  R.  42.  Burger  v.  Belsley,  45  ib.  72.) 
In  a  case  in  which  the  wife  has  a  right  of  action  for  personal 
injuries,  as  for  example,  for  injuries  received  by  her  through  the 
negligence  of  a  railroad  company,  the  husband  cannot,  without  her 
consent,  adjust  or  release  her  suit  therefor.  {Chicago,  etc.  R.  R. 
Co.  V.  Dunn,  52  III.  R.  260.  And  vide  Pierce  v.  Hasbrouck,  49 
ib.  23.  Peru  v.  French,  55  ib  317.  Mix  v.  King,  Ib.  434.) 
And  a  married  woman  must  bring  the  suits  which  she  is  enabled  to 
bring,  within  the  terms  prescribed , by  the  statute  of  limitations. 
She  stands  under  the  statute  of  limitations  in  respect  to  such 
actions  just  as  if  she  were  2i.  feme-sole.  {Hayward  v.  Ounn,  82 
III.  R.  8S5.    Vide  NobU  v.  McFarland,  51  ib.  226.    Morrison  v. 
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Normany  47  t5.  477.)  When  a  feme-Bole  marries  pending  an 
action  commeneed  bj  her,  judgment  may  be  rendered  in  her  origi- 
nal name,  unless  the  change  is  brought  to  the  notioe  of  the  court 
(  Wilson  Y.  McKemia.  52  III.  JS.  43.)  And  in  cases  where  the 
wife  may  bring  her  action,  it  is  proper  that  she  be  required  to  pay 
Uie  costs  of  the  adverse  party  if  she  is  defeated  in  her  action. 
{Musgrave  v.  Musgrave^  54  III.  R.  186.)  If  the  husband  have  an 
interest  in  the  cause  of  action  belonging  to  the  wife  which  ought 
to  be  taken  care  of,  he  may  be  joined  in  the  action  with  his  wife. 
When  the  husbaikl  and  wife  separated,  upon  which  the  husband 
gave  his  wife  for  her  maintenance  a  note  which  he  bad  against  a 
third  person,  and  the  maker  procured  the  note  from  the  wife  upon 
a  promise  to  give  her  a  substitute,  which  promise  he  refused  to  per- 
form, the  court  held  that  an  action  to  compel  liim  to  fulfill  his 
agreement  might  be  maintaineJ  by  the  wife,  and  that  she  might 
properly  join  her  husband  in  the  action,  in  order  to  bar  any  claim 
which  he  otherwise  might  prefer  to  the  note.  {MeMvilen  v.  Van 
.Za7it,  74  lU.  H.  190.)  So  also  a  husband  and  wife  may  sue  jointly 
for  an  injury  to  premises  occupied  by  both  parties,  but  owned  by 
:tho  wife  in  her  own  right,  {lUinais^  etc.  B,  R*  Co.  v.  GtMe^  46 
III.  R.  446.  Indietnapolisy  etc.  R.  R.  Co.  v.  McLanqhUn^  77  tJ. 
27$.)  And  in  cases  where  the  husband  lias  interests  adverse  to  his 
wife,  or  where  it  is  important  that  he  be  bound  by  the  litigation, 
hie  may  be  made  a  co-defendant  in  the  wife's  action,  (  Wing  v. 
Goodman^  75  lU.  R.  159.  But  vide  Haight  t.  McVea^  6^  «J. 
6S4.)  The  wife  who  cohabits  with  her  husbaad  for  years  after  the 
misconduct  for  wliich  she  was  entitled  to  equitable  relief  uiider  the 
aet  of  1867,  and  then  leaves  him,  is  not  entitled  to  such  relief, 
without  any  recent  act  of  his  to  justify  fear  of  a  repetition  of  the 
misconduct.  {Deefiis  v.  Deenis^  65  lU.  R.  167.)  The  statutes  of 
Illinois  do  not  eatable  a  feme-covert  to  maintain  an  action  at  kw 
against  her  husband  in  any  case,  except  for  the  purpose  <^  ^[labling 
her  to  recover  and  enjoy  her  separate  property.  {Chestnut  v.  CAeri- 
tmt,  77  lU.  R.  159.  Vide  Stone  v.  Wood,  85  ib.  603.)  And  the 
statutes  have  not  so  far  destroyed  the  relation  of  husband  and  wife 
as  to  render  either  guiky  oi  larceny  by  converting  the  |Mrop«rty  <rf 
the  other.  {iThomas  v.  Thorny,  51  lU.  R.  162.)  The  husband 
may  have  an  action  for  ihe  seduction  of  his  wife,  and  the  same  will 
not  be  divested  by  her  <leath,  for  the  reason  that  the  real  ground 
vof  the  action  is  the  injniy  to  the  family,  and  not  to  the  wife, 
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like  a  battery  or  slander  of  her.     ( Yundt  v.  Sartrunft,  41  lU. 
R.  10.) 

§  556.  The  domicile  of  the  husband  in  Illinois  is  regai*ded  as  the 
domicile  of  the  wifa  {Davis  v.  Davis,  30  III.  E.  180.)  But  the 
statutes  have  so  far  modified  the  marital  relations  that  the  convey- 
ance of  land  to  husband  and  wife  no  longer  makes  them  tenants  by 
the  entirety  with  right  of  survivorship  ;  the  common  law  rule  on 
the  subject  is  held  to  be  rescinded.  {Lux  v.  Hoff,  47  lU.  R.  425. 
Cooper  T.  Cooper,  76  ib.  57.  Vide  Riggin  v.  Lxyoe,  72  i&.  654.) 
It  has  been  held  that  a  life  estate  of  the  husband  in  the  lands  of 
his  wife,  is  a  freehold,  and  like  an  estate  by  the  curtesy,  is  barred 
by  the  eftatute  of  limitations  of  1839.  {Kibhie  v.  WiUiamSj  58 
III.  R.  30.  Vide  Rose  v.  Sanderson,  38  iJ.  247.)  Wlien  an  action 
is  brought  in  one  state  to  enforce  a  contract  or  right  arising  in 
another,  the  ordinary  rule  is,  that  in  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  law  of  the  latter  eftate  is  the 
same  as  the  former.  But  it  was  held  in  Illinois,  that,  in  such  a 
case,  it  would  be  presumed  that  the  common  law  was  in  force  in  the 
foreign  state,  unless  there  was  proof  to  the  contrary,  and  that  the  same 
would  not  be  determined  according  to  the  statutes  of  Hlinois,  which 
modified  the  common  law  rule.     {Tinkler  v.  Cox,  68  lU.  R.  119.) 

The  subject  of  dower  in  Illinois  has  been  touched  upon  in 
a  previous  chapter,  and  the  subject  of  divorce  therein  will  be 
considered  hereafter. 

§  557.  In  the  State  of  Wisconsin  all  of  the  property,  both  real 
and  personal,  which  tlie  wife  has  at  the  time  of  her  mamage,  and 
all  that  she  acquires  afterward  from  any  source  other  than  her  hus^ 
band,  with  the  rents,  issues  and  profits  thereof,  are  declared  to  be« 
her  separate  estate,  and  may  be  held  by  her  to  her  own  separate, 
use,  and  she  may  dispose  of  the  same  in  all  respects  as  though  she 
was  unmarried.  The  wife  may  also  enjoy  her  own  individual 
earnings  as  her  separate  property,  and  when  she  becomes  a  widow 
she  is  entitled  to  dower  of  one-third  of  all  the  land  owned  by  the 
husband  at  any  time  during  coverture,  unless  legally  barred.  She 
may  bring  all  actions  in  her  own  name  alone,  which  relate  to  her 
own  earnings  or  separate  estate,  and  her  separate  property  is  liable 
for  all  debts  contracted  for  the  benefit  of  it,  or  made  by  the  con- 
tract a  charge  upon  it.  {R.  S.  of  1858,  cA.  89,  95.  Z^ws  of  1879, 
ch.  155.     R.  S.  of  1878,  ch.  98, 108.) 

§  558.  Under  the  Wisconsin  statutes,  all  ccmtracts  of  a  feme-sole. 
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which  are  necessary  or  convenient  to  the  proper  use  and  enjoyment 
of  her  separate  estate  are  binding  upon  the  parties,  and  negotiations 
between  hnsband  and  wife  relating  to  the  wife's  separate  property 
and  its  proper  management  are  recognized  by  the  conrts,  and  she 
may  take  title  directly  from  him,  the  same  as  though  the  relation 
of  husband  and  wife  did  not  exist.  (  WochosJca  v.  WochosJraj  45 
Wis.  R.  423.  Beard  v.  Dedolph,  29  ib,  136.  RieU  v.  Bingen- 
heimer,  28  ib.  84.  Pike  v.  Mile%,  23  iJ.  164.  Todd  v.  Lee^  15  i*. 
365.  Conway  v.  Smithy  13  iJ.  125.  Vide  Stimson  v.  Wkite.^  20 
tJ.  562.  Leonard  v.  Rogan^  Ih.  540.  Putnam  v.  Bicknely  18  il. 
333.  Elliott  V.  Bentley^  17  ii.  591.  Wooster  v.  Northrups^  5 
tJ,  245.)  A  husband  who  pays  for  land  and  has  the  same  conveyed 
to  bis  wife,  cannot  subsequently  maintain  an  action  in  equity  to 
establisli  a  homestead  interest  in  the  land  ;  as  between  him  and  his 
wife,  she  holds  the  same  as  her  own  separate  estate.  {Price  v. 
Oshorn,  34  Wis,  R.  34.  Vide  Miller  v.  Aram,  37  ib.  142.)  But 
an  assignment  of  a  chose  in  action  by  a  husband  to  his  wife  will  not 
be  sustained  without  proof  that  the  wife  had  a  separate  estate  ont 
of  which  the  consideration  was  paid.  {Carpenter  v.  Tatroy  36  Wis. 
y?.  297.  And  vide  Duress  v.  IlomeffeVy  15  iJ.  195.)  And  it  was 
held  that  the  act  of  February  1,  1850,  did  not  change  the  rule  of 
the  common  law,  that  the  hnsband  may  have  the  possession  and 
control  of  property  acquired  by  the  wife  by  purchase  with  his  con- 
sent. {Norry  v.  Doa/ne,  1  Biss,  R.  64.)  But  the  law  is  different 
in  Wisconsin  at  the  present  time.  As  the  law  now  stands,  the  wife 
has  control  of  her  separate  estate  independent  of  her  hnsband ;  and 
the  legal  title  to  the  products  of  such  estate,  under  the  cultivation 
of  her  hnsband  and  minor  children,  is  held  to  be  in  her,  and  not 
subject  to  the  debts  of  her  husband.  {Feller  v.  Alden,  23  Wis,  R. 
301.  And  vide  Boos  v.  Gomher,  24  ii.  499.)  When  a  wife,  how- 
ever, permits  her  husband,  without  objection,  for  a  long  series  of 
years,  to  receive  and  appropriate  to  his  own  use,  or  to  their  joint 
use,  the  income  of  her  separate  estate,  she  cannot  compel  him  to 
account  to  her  therefor,  until  such  permission  is  revoked  by  her. 
{Lyon  V.  Oreen  Bay,  etc.  Railway  Co.  42  Wis.  R.  548.)  The 
statute  enables  a  feme-covert  to  acquire  lands  by  "  grant,"  and  it  is 
very  properly  held,  that  this  includes  power  to  purchase  by  deed 
of  bargain  and  sale.  {Mc  Vey  v.  Green  Bay,  etc.  Railway  Co. 
42  Fiw.  R.  532.)  And  upon  proof  of  a  conveyance  of  land  to  the 
wife  from  a  stranger,  without  any  evidence  as  to  the  person  by 
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whom  the  consideration  was  paid,  it  must  be  held  that  it  is  her 
separate  estate.  {Lyon  v.  Oreen  Bay^  etc.  Rail/way  Co.  42  Wi%.  It. 
548.  Mc  Vey  v.  Oreen  Bay^  etc.  Raiiu)ay  Co.  lb.  532.)  The  wife 
has  an  interest  in  the  homestead  and  in  an  action  affecting  it.  She 
must  be  made  a  party.    (  Weston  v.  Weston^  46  Wis.  R.  180.) 

§  559.  The  statutes  of  Wisconsin  empower  the  wife  to  hold  her 
own  earnings  in  business  carried  on  by  her  with  her  own  capital,  and 
it  is  held  that  a  creditor  cannot  maintain  a  suit  in  equity  for  himself 
and  other  creditors,  to  have  debts  incurred  by  her  in  such  business 
declared  a  specific  lien  on  her  separate  estate,  for  the  reason  that 
each  creditor  has  his  remedy  at  law.  {Meyers  v.  Rahte^  46  Wis. 
R.  655.  And  vide  Esslinger  v.  Uuehner^  22  ib.  682.  Leonard  v. 
Rogan,  20  ib.  540.  Todd  v.  Lee^  16  ib.  480.)  When  a  husband 
from  drunkenness,  profligacy,  or  from  any  other  cause,  neglects  or 
refuses  to  provide  for  the  support  of  his  wife  or  children,  or  if  he 
shall  desert  his  wife,  she  is  empowered  to  transact  business  as  a 
feme-sole.  The  court  has  held  that  the  words  "  any  other  cause " 
used  in  the  statute  must  be  understood  of  causes  ejusdem  generis^ 
or  to  conduct  tending  to  the  same  result  of  drunkenness  or  profli- 
gacy, such  as  laziness,  idleness  or  indolence.  {Edsen  v.  Hayden^ 
20  Wis.  R.  682.  And  mde  Oreen  v.  Lyndes,  12  ib.  404.)  But  a 
wife,  if  driven  from  her  home  by  the  cruelty  of  her  husband,  loses 
no  rights,  and  forfeits  none  of  the  immunities  or  privileges  to  which 
she  is  entitled  by  law.  {Barker  v.  Dayton^  28  Wis.  R.  367.)  It 
is  understood  that  the  statutes  of  Wisconsin  have  not  vested  mar- 
ried women  with  general  power  to  bind  themselves  or  their  separate 
estates,  by  the  ordinary  contract  of  indorsement  of  a  promissory  note. 
{Flanders  v.  Abbey^  6  Biss.  R.  16.)  One  who  erects  a  building 
on  land  of  a  feme-covert^  under  a  contract  made  with  her  husband, 
in  his  own  name,  and  not  as  her  agent,  haa  no  personal  claim  against 
her,  or  lien  on  her  property,  although  the  same  may  have  been  done 
"  with  the  full  knowledge,  consent  and  approbation "  of  the  wife, 
and  progressed  "  under  her  daily  view  and  inspection.*'  {Laner  v. 
BandoWy  43  Wis.  R.  556.)  But  a  husband  may  act  as  the  agent  of 
his  wife  in  all  matters  relating  to  her  separate  estate  upon  her 
appointment,  the  same  as  though  the  marriage  relation  did  not  exist. 
(  Weisbrod  v.  Chicago  (6  Northwestern  Railway  Co.  18  Wis.  R.  36.) 
Although  the  wife  has  no  power,  by  virtue  of  the  marital  relation 
merely,  to  bind  her  husband,  and  vice  versa.  {Vide  Savage  v. 
Dams^  \%Wis.  i?.  608.)    It  is  held  that  a  wife,  who  executes  a 
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mortj^e  with  her  hxiBband  on  the  homestead,  to  secure  the  notes 
of  tlae  husband,  may  set  np  usury  in  the  notes  in  defense  to  an 
action  to  foreelose  the  mortgaf^.  {Caa^feU  v.  Babcoek,  27  Wu. 
B.  512.) 

§  560.  A  feme-covert  owning  land  as  her  separate  estate  may 
maintain  an  action  in  her  own  name,  under  the  Wisconsin  statatis, 
for  an  injury  to  the  mansion,  but  not  for  an  injury  to  the  crops 
while  she  is  out  of  possession,  provided  the  husband  cultivated  the 
crops  and  can  hold  them  as  against  her.  {Lynn  v.  Green  Bay^ 
eta.  Railway  Co.  42  Wis,  li,  548.  Vide  JToos  v.  Gomber^  24  tJ. 
499.)  Words  spoken  of  an  unmarried  woman,  chai^ng  her  with 
fornication,  are  actionable ;  but  if  she  be  married  since  the  action 
accrued,  her  husband  should  be  joined  in  the  action.  {Gibeon  v. 
Gib807},  43  Wia.  M.  23.  And  vide  WestcoU  v.  Miller,  42  tb.  454.) 
A  husband  has  no  right  to  commit  waste  upon  his  wife's  land,  and 
he  cannot,  therefore,  sell  the  growing  timber  upon  it,  except  so  far 
as  good  husbandry  permits  to  reduce  a  due  proportion  of  the  land 
for  immediate  cultivation.  {Stroebe  v.  J^eAl,  22  Wis,  B.  337.)  The 
husband  retains  his  rights  as  a  tenant  by  the  curtesy  under  the 
Wisconsin  statutes.  {Kingsiey  v.  Smithy  14  Wis.  B.  360.)  And  it  has 
been  held  that  a  husband  may  recover  for  loss  of  his  wife's  services, 
from  an  injury  resulting  from  a  defective  highway,  and  for  medical 
services  procured  for  the  wife  in  consequence  of  the  injury.  (ITava- 
fhaugh  V.  JamesvilUy  24  Wis,  B.  618.  Bunt  v.  Winfiddy  36  H. 
154.)  A  husband  was  held  liable  for  the  reasonable  fees  of  attor- 
neys employed  by  the  wife  to  defend  her  against  a  prosecution 
instituted  by  him  to  compel  her  to  find  sureties  to  keep  the  peace. 
(  Werner  v.  Bya/n,  28  Wis.  B,  517.  But  vide  Brown  v.  Wordeny 
39  i5.  432.)  The  wife  is  held  to  be  responsible  for  her  own  vol- 
untary criminal  acts,  the  same  as  though  she  was  a  feme-sole.  {Mil- 
ler V.  State,  25  Wis,  B,  384.) 

§  561.  In  Minnesota  a  married  woman  retains  as  her  own  separate 
estate  all  property  belonging  to  her  at  the  time  of  her  marriage,  and 
during  coverture  she  may  take,  hold  and  enjoy  property  of  every 
description,  and  the  avails  thereof,  and  also  the  avails  of  her  own 
industry,  independent  of  her  husband,  and  she  has  power  to  make 
contracts,  and  is  responsible  for  the  same,  and  also  for  her  own 
torts,  the  same  as  though  she  were  unmarried.  Her  husband  must 
join  with  her  in  any  absolute  conveyance  of  her  real  estate,  unless 
he  is  insane,  when  she  may  convey  it  in  connection  with  a  guardian 
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appointed  by  the  coart.  Contracts  between  husband  and  wife  in 
all  matters  excepting  real  estate  are  valid.  The  wife  may  sae  and 
be  sued  without  joining  her  husband,  and  the  husband  is  not  liable 
for  any  of  her  debts,  except  for  necessaries.  She  may  convey  her 
real  estate  in  conjunction  with  her  husband,  although  she  may  be 
under  age.  Estates  in  dower  and  by  the  curtesy  are  abohshed. 
{Gen.  Stats,  of  1878,  ch.  69.  Laws  of  1869,^.  69,  72.  Laws  of 
1878,  cA.  25.) 

§  562.  Transfers  of  both  real  and  personal  property  directly  to 
the  wife  by  the  husband,  if  made  in  good  faith,  will  be  sustained. 
(  WUder  V.  Brooks,  10  Minn.  R.  50.  Tidlis  v.  Fridley,  9  ib.  79. 
TeU^  V.  Biskopy  8  ih.  226.)  But  if  the  husband  is  insolvent,  his 
transfer  of  property  to  his  wife  will  not  be  sustained  as  against  his 
creditors,  unless  the  same  is  made  upon  a  good  and  valid  con- 
sideration passing  from  the  wife  to  the  husband.  {Brown  v.  Mair 
thews,  14  Minn.  R.  205.)  If  the  husband  got  possession  of  the 
separate  property  by  fraud,  and  purchases  real  estate  with  it,  and 
takes  a  deed  in  his  own  name,  a  court  of  equity  will  grant  full 
relief  to  the  wife.  {Rick  v.  Rich  12  Minn.  R.  468.)  And  the 
wife,  under  the  statutes  of  Minnesota,  holds  the  profits  and  natural 
increase  of  her  personal  property  as  her  separate  estate,  both  as 
against  her  husband  and  his  creditors.  (  Williams  v.  MeOrade, 
13  Minn.  R.  46.  But  vide  Strong  v.  CoUery  Ih.  82 )  The  wife 
has  an  interest  in  the  homestead,  which  cannot  be  sold  or  encum- 
bered by  the  husband,  except  his  wife  join  in  the  conveyance  or 
encumbrance,  and  the  same  cannot  be  made  subject  to  the  husband's 
debts.  {Lawher  v.  Slingerland,  11  Minn.  R.  447.)  A  feme-covert 
sues  and  defends  actions  concerning  her  separate  property  in  her  own 
name  without  joining  that  of  her  husband.  {Nininger  v.  Comrs. 
of  Carver  Cownty,  10  Min/n.  R.  133.  Spencer  v.  St.  PoAd,  etc.  R. 
R.  Co.  22  lb.  29.     Wam^ach  v.  St.  PoMt,  etc.  R.  R.  Co.  Ib.  34.) 

§  563.  Under  the  earlier  statutes  of  Minnesota^  the  general  dis- 
ability of  a  married  woman  to  bind  herself  personally  by  her 
contracts,  was  held  not  to  be  removed.  {Pond  v.  Ca/tpeni^Ty  12 
Minn.  R.  430.)  But  as  the  law  now  stands  the  wife  has  general 
powers  to  enter  into  contracts,  and  she  may  even  make  a  valid  con- 
tract to  pay  a  preexisting  debt  of  her  husband.  (Nbrthwcstemy 
etc.  Life  Ins.  Co.  v.  AIMsy  23  Minn.  R.  837.  Vide  Hodgins  v. 
Heany,  17  ib.  45.  Hdttey  v.  Huntim^gtony  21  ib.  325.)  And  a 
feme-covert  may,  with  the  consent  of  her  husband,  contract  to  sell 
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and  convey  her  real  estate,  so  that  performance  of  tlie  contract 
may  be  enforced;  and  her  conveyance  of  her  separate  estate  in 
conjunction  with  her  husband,  is  perfectly  valid,  although  she  may 
be  a  minor  at  the  time  of  the  conveyance.  i^Kingdey  v.  Gilmany 
15  Minn.  R,  59.  Dixon  v.  Merrittj  21  ib.  196.  And  vide  Ran- 
dall V.  Kreiger^  2  DUl,  R.  444.)  Of  course,  in  all  these  cases 
the  transaction  must  be  fair  and  entered  into  according  to  the  forms 
prescribed  by  the  statute.  (  Vide  Edgerton  v.  JoneSy  10  Minn,  R. 
427.     Tapley  v.  Taplei/y  lb.  448.) 

§  564.  In  the  State  of  Iowa,  a  feme-covert  may  hold  property, 
both  real  and  personal,  and  manage,  control  and  dispose  of  the 
same,  to  the  same  extent,  and  in  the  same  manner  as  her  husband 
dm  property  belonging  to  him.  She  may  also  have  the  benefit  of 
her  own  personal  services  and  wages,  and  all  increase  of  her  per- 
sonal property  belongs  to  her.  The  husband  is  the  head  of  the 
family,  and  when  husband  and  wife  take  property  jointly,  they 
take  the  same  as  tenants  in  common.  Husband  and  wife  have  no 
interest  in  each  other's  property  subject  to  contract  between  them, 
or  subject  to  each  other's  debts,  although  an  action  may  be  main- 
tained by  the  one  against  the  other  to  recover  property  detained, 
the  same  as  though  they  were  unmarried,  and  they  may  contract 
uid  deal  with  each  other  as  single  persons  may,  and  they  may  con- 
Btitute  each  other  an  attorney  in  fact.  The  wife  may  have  an 
action  for  injuries  to  person  or  character,  and  hold  the  damages 
which  she  may  recover  as  her  separate  property,  and  she  is  liable 
for  her  own  torts.  The  husband  is  entitled  to  the  labor  of  his  wife, 
and  may  maintain  an  action  for  an  injury  to  her  person  which 
deprives  him  of  her  services,  and  the  wife  cannot  recover  for  loss 
of  time  in  such  a  case,  unless  she  is  engaged  in  a  separate  business, 
and  she  can  in  no  case  have  a  claim  against  her  husband  for  her 
services,  or  against  third  persons,  for  boarding  his  hands;  and 
neither  husband  or  wife  can  have  an  action  against  the  other  for  a 
personal  tort.  Husband  and  wife  are  not  liable  for  the  debts  of 
each  other,  but  the  expenses  of  the  family  and  education  of  the 
children  are  chargeable  to  both  husband  and  wife,  and  a  personal 
judgment  may  go  against  each  for  the  same.  Neither  husband  or 
wife  can  remove  the  other  from  the  homestead  without  the  consent 
of  such  other  to  the  removal.  The  wife  may  sue  and  be  sued  in 
her  own  name  in  all  matters  in  which  she  is  separately  concerned. 
{McLainn  A  nnotated  StaU.^  tit  — ,  ch.  2.    And  vide  dtde,  %^.  2202, 
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2210,  2211,  2213,  2216,  3072.  Sherman  v.  King^  61  laioa  R.  182. 
McCormick  v.  Mutchj  49  ib,  636.  Van  Dor  an  v.  MardeUj  48  ib. 
186.  Jones  v.  (?^a««,  7  J.  345.  Lyle  v.  GVay,  47  ib.  153.  >S|p(j/- 
ybrc?  V.  Warreny  Ib.  47.  County  of  Delaware  v.  McDonald j  46 
iJ.  170.  Schmidt  v.  iTbZte,  44  iJ.  446.  Smedley  v.  Felt,  43  iJ.  607. 
i&  C.  42  ib.  588.  P^for«  v.  Peters,  42  iJ.  182.  JUewhirter  v.  iZa^ 
ten,  Ib.  288.  TutHe  v.  7?(?ci  /.  a/w?  /'.  Railwag  Co.  Ib.  518. 
Grant  v.  Grant,  41  iJ.  88.  Patterson  v.  Sherman  37  iJ.  36. 
McElferth  v.  KerkundaU,  36  iJ.  224.  Musselman  v.  Galligher, 
32  iS.  383.  Pancroft  v.  Bunnell,  Ib.  394.  Hoffman  v.  Sturges, 
28  iJ.  302.  Shields  v.  Keyes,  24  iJ.  288.  Lawrence  v.  Slnnamon, 
Ib.  80.  Kramer  v.  Conger,  16  iJ.  434.  ^iwn  v.  /if^^,  12  iJ.  665. 
Blake,  v.  Blake,  7  iJ.  46.  Rhodemeyer  v.  Rodman,  6  ?*5.  426. 
But  wefo  McKee  v.  Reynolds,  26  iJ.  678.  Robertson  v.  Rdbertso^x, 
26  iJ.  360.  cAw^  V.  Crothwaite,  17  tJ.  893.  Laing  v.  Cunning- 
Juim,  Ib.  510.  Duncan  v.  RoseUe,  15  tJ.  601.  JfcMvllin  v. 
McMuUin,  10  iJ.  412.) 

§  565.  As  the  law  stands  in  Iowa,  a  fem^e-covert  may  take  prop- 
erty, both  real  and  personal,  from  her  husband,  the  same  as  though 
they  were  unmarried,  but,  of  course,  the  }(>7ia  ^/&fc«  of  such  trans- 
actions are  open  to  inquiry.  When  a  husband  who  was  entirely 
solvent,  without  any  fraudulent  intent,  bargained  for  certain  real 
estate,  and  directed  his  vendor  to  execute  the  conveyance  to  his 
wife,  and  he  did  so  with  full  knowledge  of  all  the  facts,  the  court 
held  that  the  conveyance  was  not  fraudulent,  and  that  the  wife  took 
the  absolute  title  free  of  any  trust  or  other  claim  for  purchase-money. 
(Shepard  v.  PraM,  32  Iowa  R.  296.  Vide  Cotton  v.  Wood,  26  ib. 
43.)  But  a  conveyance  from  the  husband  to  the  wife  without  con- 
sideration is  a  fraud  upon  the  creditors  of  the  husband,  even  in  the 
absence  of  any  actual  fraudulent  intent ;  especially  if  the  convey- 
ance leave  the  husband  insolvent.  ( Watson  v.  Riskamire,  45  Iowa 
R.  23 1 .  Gardner  v.  Baker,  25  ib.  43.  Vide  Zimmermam,  v.  Ilevn- 
ricks,  43  ib.  260.  Eldred  v.  Drake,  Ib.  669.)  A  conveyance  from 
husband  to  wife,  in  consideration  of  love,  will  not  be  set  aside  after 
their  divorce  on  the  ground  that  she  had  a  husband  living  at  the 
time  of  her  marriage  to  the  grantor,  if  he  knew  that  fact  at  the  time 
of  its  execution.  {Chew  v.  Chew,  88  Iowa  R.  405.)  A  wife  may 
acquire  a  good  title  to  property  which  she  purchases  upon  credit. 
{ShieMs  V.  Keyes,  24  Iowa  R.  298.)  And  where  property  has  been 
purclinsed  with  the  joint  funds  of  the  husband  and  wife,  find  is 

96 


763  LAW  OF  aOVSRTURB. 

afterward  seised  ob  excention  levied  to  satisfy  a  judgment  against 
the  husband,  the  wife  may  protect  her  interest  in  the  propertj 
bj  notifying  the  officer  of  the  existence  of  her  claini  thereta 
{McTighe  v.  Bringolf^  42  lovsa  JB.  455.)  But  when  a  widow,  with  • 
funds  of  her  deceased  husband,  procures  the  title  of  lands  to  be 
taken  to  herself,  she  will  be  held  a  trustee  holding  the  title  for  tlie 
benefit  of  the  husband'^  heirs.  (JFbx  v.  Doherfyy  30  Iowa  R,  834.) 
The  widow's  interest,  however,  in  her  deceased  husband's  real  estate 
is  not  subjeet  to  the  payment  of  his  debts,  and  may  be  set  o£E  with- 
out reference  thereto.  {Mock  v.  Watson,  41  Icnoa  JR,  241.)  And 
the  husband,  having  the  same  right  of  dower  in  real  estate  of  the 
wife  that  she  has  in  his  real  estate,  retains  his  interest  in  her  lands 
unless  he  joins  with  her  in  the  conveyance  thereof.  {Huston  v. 
Seele^y  27  Iowa  R,  183.)  Under  the  Iowa  statutes  the  separate 
property  of  the  wife  cannot  be  taken  for  the  husband's  debts,  even 
though  it  be  reduced  to  his  possession,  and  the  creditors  have 
no  notice  of  the  rights  of  the  wife.  {Schmidt  v.  Iloltz,  44  Iowa 
B.  446.  But  vide  lie  AlesBander,  37  ib.  454.  Chay  v.  Ferrdyj 
86  *.  146.  NicKdae  v.  Iligby,  36  *.  401.  PremaU  ▼.  Her- 
iert,  34  ib.  539.  Myers  v.  McDonaM,  27  *.  391.  WiUiams  v. 
Broion,  28  ib.  247.  Stewart  v.  Bishop,  33  ib.  684.)  And  the 
increase  of  live  stock  owned  by  his  wife  is  her  separate  property, 
and  IS  not  liable  for  the  debts  of  the  husband,  though  it  may  have 
been  kept  and  cared  for  by  him.  {RusseU  v.  Long,  62  Iowa  R. 
250.)  So  when  a  wife  leases  a  farm  and  carries  it  on  upon  her  own 
account,  the  products  thereof  belong  to  her,  and  are  not  lia^e  for 
her  husband's  debts;  even  if  her  insolvent  husband  performs  labor 
on  the  farm,  the  rule  would  not  necessarily  be  dianged.  {Cam  v. 
Boyer,  noted  in  24  Alb,  X.  J.  76.  And  vide  Patterson  v.  Sfpear- 
man,  37  Iowa  B.  26.) 

§  566.  Under  the  statutes  of  Iowa,  the  rights  and  liabflities  of  the 
wife  are  similar  to  those  of  the  husband  und^  like  circumstances; 
consequently  it  is  held  that  coverture  is  no  defense  against  the 
rights  of  others  growing  out  of  her  oonlraets ;  and  she  may  ratify 
a  defective  conveyance  of  her  property,  either  directly  or  indirectly, 
or  by  acts  presumptive  thereof.  {Spafford  v.  Warren,  47  louta  N. 
47.  Vide  Van  Meirey.  Wolf,  27  ii.  341.  I>utton  t.  IhtUon,  30 
ib.  462.  McLaren  v.  BaU,  26  ib.  297.  McXee  v.  Reynolds,  Ih. 
878.  Seed  v.  Binff,  23  ib.  600.  Jones  v.  Orosthwaite,  17  ib.  393. 
Bhodemeyer  v.  Rodman,  5  ib,  426,    Vide  Mersman  v.  Werger, 
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noted  m  23  Alb,  Z.  J,  819.)  Clearlj  a  feme-caoert  U  liable  under 
the  Iowa  statntefii  on  her  eoYenants  of  warranty  in  a  eonye)>ance  of 
her  own  lands,  {Biokmond  v.  TUMes^  26  Iowa  B.  474.)  And 
she  can  bind  her  separate  property  by  executing  a  bond  and  a  mort^ 
gage  upon  such  property  to  secure  payment  of  the  same.  {First 
National  Bank  v.  Haiii^  86  Iowa  B.  443.)  This  latter  statement 
roust  be  free  from  doubt,  and  the  wife  is  liable  for  any  debt  which 
slie  may  incur  for  the  benefit  or  improvement  of  her  separate  estate. 
{MiUer  v.  floUingsworthy  86  Iowa  B.  163.  MtckeU  v.  Sbnith,  82 
ib.  484.)  But  it  has  been  held,  that  a  contract  between  the  guardian 
of  an  insane  husband  and  the  wife,  that  the  latter  shall  care  for  the 
husbaud  and  receive  a  certain  sum  for  her  services,  is  without  con- 
sideration, and  void,  beeause  she  owes  the  service  Independently  of 
any  contract.  (Grant  v.  Oreen^  41  Iowa  B.  88.)  A  feme-covert 
in  Iowa  may  convey  her  real  estate  to  her  husband,  and  in  return 
therefor  receive  from  him  a  grant  or  conveyance  of  other  property ; 
and  she  may  also,  for  a  money  consideration,  execute  a  release  of 
her  inchoate  interest  in  his  real  estate.  ( Blake  v.  Blake^  7  Iowa 
B.  46.)  Unless  a  wife,  with  the  consent  of  her  husband,  is  engaged 
in  a  separate  business,  her  earnings  belong  to  her  husband,  and  are 
subject  to  the  payment  of  his  debts.  {Laing  v.  Ounningham^  17 
Iowa  B.  510.  Duncan  v.  BoseUsy  15  ib.  501.  Vide  TiUUe  v, 
ChicagOy  B.  I  etc.  By.  Co.  40  ib.  518.)  As  has  been  before  staked, 
a  wife  may  sue  and  be  sued  without  joining  her  husband,  in  all 
cases  except  the  cause  of  action  exists  in  favor  of  both.  This  rule 
is  held  to  apply  in  casea  of  slander  and  libel  against  the  wife,  in 
which  case  she  may  sue  in  her  own  name  alone.  (Smith  v.  Silmer^ 
4  Iowa  B.  321.  Panooast  v.  BumeU,  32  ib.  894.)  And  it  has 
been  held,  that  the  claim  of  the  huaband  and  wife  for  an  assault 
committed  upon  them  both  is  not  joint,  and  the  action  therefor 
may  be  prosecuted  by  them  separately,  and  the  proper  damages 
recovered  by  each.  (Sk^nck  v.  JTulay  86  Iowa  B.  568.  And 
vide  Neumeister  v.  Vvbuquey  47  Iowa  B.  465.)  But  the  wife  is 
personally  liable  with  her  husband  for  the  expenses  of  the  family^ 
and  a  personal  judgment  may  be  rendered  against  her  therefor,  in 
a  joint  action  against  her  and  her  husband,  although  he  may  have 
been  discharged  in  bankruptcy.  (Jones  v.  Gla^e^  48  Iowa  B.  845.) 
§  567.  In  the  State  of  Missouri,  a  feme-ooveri  may  hold  personal 
property,  however  acquired,  as  her  separate  estate,  free  from  her 
husband  or  his  debts.    She  may  also  hold  real   estate  with  the 
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interyention  of  a  trustee,  separate  and  apart  from  her  imsbuid,  and 
not  subject  to  his  debts.  But  she  cannot  dispose  of  her  real  estate 
except  by  a  conyejance  in  which  her  husband  shall  join ;  though 
she  can  make  contracts  binding  her  estate,  both  real  and  peisonaL. 
and  her  separate  estate  is  liable  for  the  necessary  expenses  of  her 
family,  and  for  improvements  made  upon  her  estate.  She  may  ako 
hold  certain  stocks  and  bonds  given  her  by  her  parents,  and  the 
incomes  of  her  property  are  not  snbject  to  the  debts  of  her  husliAnd, 
nor  of  disposal  by  him.  A  wife  may  also  dispose  of  her  property 
by  will,  and  she  is  entitled  to  dower  about  as  at  common  law.  (1  /?. 
JS.  of  1879,  ch.  29,  51.    Zaios  of  1875,  p.  61.) 

§  568.  A  husband  who  has  entered  land  in  his  own  name  with 
money  of  his  wife's  separate  estate,  because  of  a  regulation  of  the 
land  office,  is  bound,  although  in  embarrassed  circumstances,  to  con- 
vey the  land  to  a  trustee  for  her  benefit  {Payns  v.  Ttcyman,  68 
JUo.  R.  339.  Vide  Burnley  v.  Thomas^  63  tb.  390.  Terry  v.TTt?. 
eon^  Ih.  193.  Woodford  v.  Stephens^  51  ib.  443.)  A  feme-covert 
may  hold  real  estate  against  her  husband's  creditors,  if  regularly 
conveyed  to  her  and  paid  for  out  of  her  own  estate,  even  though 
that  estate  be  money.  {Rale  v.  Coe^  49  Mo,  N,  181.  McLaren  v. 
Mead,  48  ih.  128.  Vide  Morrison  v.  ThieOe,  67  ib.  596.)  Any 
provision  that  negatives  or  excludes  the  marital  rights  of  the  hus- 
band, while  giving  the  property  to  the  use  of  the  wife,  will  be  held 
to  create  in  her  a  separate  estate ;  special  or  technical  words  are  not 
necessary.  {Baal  v.  Morgner,  45  Mo,  R.  48.)  And  in  equity  a 
feme-eole  may  hold  personal  property  to  her  sole  and  exclusiTe 
use,  without  the  intervention  of  a  trustee,  and  she  will  be  protected 
therein  against  the  claims  of  the  husband  and  his  creditors,  where 
the  transfer  is  not  made  in  fraud  of  their  rights,  and  a  gift  to  her 
from  a  third  party  will  not  be  affected  by  the  insolvency  of  her 
husband.  {HoUhaue  v.  HomborUey  60  Mo,  R.  439.)  When  a  title 
to  real  estate  descends  or  accrues  to  a  married  woman,  she  has  not 
merely  a  reversionary  interest  in  the  land  consequent  upon  the 
husband's  death,  but  she  and  her  husband  have  a  joint  seisin  in  the 
estate,  so  that  the  statute  of  limitations  may  be  a  bar  to  her  right 
of  action  to  recover  the  same  during  coverture.  (  VaUe  v.  Oben^ 
hausey  63  Mo.  R.  81.)  And  where  property  held  by  a  trustee,  for 
tlie  benefit  of  a  wife  and  husband  jointly,  has  by  the  trustee  been 
conveyed  to  the  husband  absolutely,  the  wife  may  maintain  an 
action  in  equity  against  the  husband  to  reinstate  the  trust  on  the 
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ground  of  miBrepresentation  and  undue  influence.  (  Walter  y.  Wal' 
teTj  48  Mo,  R.  140.)  When  land  was  sold  under  a  deed  of  trust, 
executed  by  a  party  and  his  wife,  was  purchased  by  the  wife,  and 
she  gave  to  the  trustee  her  note  for  the  purchase-price,  secured  by 
her  deed  of  trust,  the  court  held  that  in  the  absence  of  any  fraud 
in  the  transaction,  the  transfer  was  valid  as  against  the  claims  of 
creditors  acquired  after  the  first  deed  of  trust.  {Page  v.  Dixorij 
69  3fo.  R.  43.  Vide  Damder  v.  Daniery  58  ih,  222.  Barker  v. 
Circle^  60  t&.  258.)  But  when  a  feme-covert  purchased  a  farm  and 
the  cattle  and  pther  personal  property  thereon,  in  her  own  name, 
and  paid  the  bulk  of  the  purchase-money  in  cash,  and  gave  her  own 
promissory  note  for  the  balance,  which  she  paid  from  the  products 
of  the  farm,  it  was  held  that  the  personal  property  purchased  when 
reduced  to  the  possession  of  the  husband,  was  subject  to  his  debts. 
{Fisk  V.  Wright^  47  Mo.  R,  351.  And  vide  Meyers  v.  Oale^  45 
ib,  416.  Tillman  v.  TUlmmi,  50  ib.  40.  Terry  v.  WHsoriy  63 
ib.  493.) 

§  569.  A  married  woman,  in  Missouri,  is  absolutely  a  feme-eols 
with  respect  to  her  separate  estate,  when  she  is  not  specially 
restrained,  by  the  instrument  under  which  she  acquired  it,  to  some 
particular  mode  of  disposition,  though  a  form  may  be  prescribed 
for  its  disposition.  {Kimm  v.  Weipperiy  46  Mo,  R,  532.  Yide 
Dam^row  v.  Jamisouy  4  Mo,  App,  R,  299.)  A  fem^-oovert  may 
deal  with  a  savings  bank  in  relation  to  deposits  made  by  her, .with- 
out the  intervention  of  her  husband,  although  it  seems  that  the 
statute  does  not  take  away  the  husband's  common  law  rights  to 
reduce  the  fund  to  possession  en  his  own  checks.  {Clark  v.  Bamk 
of  Missouriy  47  Mo,  R,  17.)  And  equity  protects  the  separate 
interests  of  a  married  woman  against  the  claims  of  her  husband  and 
his  creditors,  but  not  against  the  just  c^^ims  of  her  own  creditors. 
{Schnfroth  V.  Amhsy  46  Mo,  R.  114.  Vide  Johnson  v.  Hovstouy 
47  ib,  227.  Reppy  v.  Reppy^  46  iJ.  571.  TutUe  v.  Eoag^  lb.  38. 
Kinner  v.  Walshy  44  il,  65.)  If  her  husband  is  an  alien,  always 
residing  beyond  the  republic,  the  wife  may  convey  her  estate  in  the 
same  manner  as  9i,  feme-sole,  {Oallagher  v.  Delargy^  57  Mo.  R. 
29.  Vide  WanneU  v.  Kemy  lb,  478.)  A  married  woman  has 
power  to  bind  her  separate  estate  for  a  debt  of  her  own,  and  she 
may  do  so  by  a  note  executed  in  blank,  although  the  intention  of 
the  wife  to  create  a  charge  upon  hei  separate  estate  must  be  clearly 
manifested  in  the  instrument  executed  by  her.     It  is  held  that 
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extnmeo€i6  parol  evidenoe  of  the  iDteDtion  bo  to  charge  her  estate  is 
not  admisfiiye.  {Muffv^  v.  Maguire^  3  ICo*  App.  H.  458.  .£tr- 
non  V.  Weippertj  46  Mo.  JS.  682.  Miller  y.  Brovm^  47  ib.  504. 
Zinooln  y.  .^oiody  51  «&.  571.  Morrison  v.  ThUde^  67  ^.  5^6.  (Vu^^ 
jBa/uef*  y.  Batter^  40  i(.  61.)  But,  although  the  wife's  debt  may  be  a 
ehai^  npon  her  separate  estate,  it  does  not  thereby  become  a  lien 
thereon.  (iTdwA  v.  JVormeniy  6  Mo.  App.  R.  545.  Vide  Clark  v. 
JSyneXj  53  Mo.  B.  380.)  Under  the  statute  proyiding  that  the 
wife  shall  not  be  liable  upon  any  coyenant  in  a  deed  by  herself  and 
hnsband  eonyeying  her  real  estate,  her  subsequent  promise  to  pay 
an  indebtedness  guaranteed  by  her  coy^aant  against  encumbrances, 
is  yoid  for  want  of  consideration.  {State  Na^tioMl  Betnh  y.  Rdbi- 
doitx,  67  Mo.  B,  446.  But  vide  PraU  v.  Eaton,  66  t&.  167.)  The 
separate  estate  of  a  feme-oov&rt  may  be  subjected  to  a  mechanic's 
lien  for  buildings  erected  upon  it,  and  that  too  when  the  contract 
was  made  by  the  husband.  But  in  such  a  case  a  general  judgment 
cannot  be  entered  against  the  wife  or  her  property.  So  far  as  she 
is  concerned,  the  proceedings  can  only  be  had  against  the  property 
improyed  by  the  building.  {Burgwdld  y.  Weippertj  49  Mo.  B. 
60,  61.)  It  has  been  held  recently,  that  the  husband,  as  such,  has 
no  power,  by  a  building  contract,to  create  a  liabib'ty  of  his  wife's 
estate  to  a  mechanic's  lien ;  that  be  can  do  so  only  as  her  agent 
{Garnett  v.  Berry,  3  Mo.  App.  B.  197.)  When  property  is  held 
by  husband  and  wife  under  a  deyise  to  them,  they  are  joint  tenants 
in  respect  to  it,  and  the  husband's  interest  may  be  sold  on  execution 
against  him ;  but  the  purchaser  will  buy  subject  to  the  wife's  right, 
in  case  she  suryiyes  her  husband,  to  take  the  entire  estate.  {Hall 
Y.  Stephens,  66  Mo.  B.  670.    Vide  Gamer  v.  Jones,  52  ib.  68.) 

§  570.  A  feme-covert,  under  the  policy  of  Missouri,  can  bring  an 
action  in  her  own  name  in  all  matters  pertaining  to  her  person  or 
separate  estate.  She  may  sue  in  her  own  name  to  recoyer  back, 
from  her  grantor,  moneys  expended  in  perfecting  the  title  to  land 
which  constituted  her  separate  estate,  which  was  bought  with  her 
own  money,  and  in  which  her  husband  had  no  interest.  {Bool  y. 
Morgner,  46  Mo.  B.  48.  Bogers  y.  Pike  CovMy,  noted  in  21  Alh. 
L.  J.  215.)  And  she  may  haye  her  action  for  personal  injuries,  and 
if  her  husband  is  made  a  nominal  party  with  her,  she  may  recoyer 
her  own  damages,  and  the  judgment  will  not  bar  the  husband's 
action  for  any  damages  he  may  haye  sustained,  and  in  such  an  action 
by  the  wife,  the  husband's  contributory  negligence  will  not  bar  a 
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recovery ;  his  negligence  cannot  be  attributed  to  her.  {Flori  v- 
St.  Zouisy  30  Mo.  App.  R.  231.  SrrdtK  v.  City  of  St.  JoBepJi^  65 
Mo.  R.  456.)  A  feme-covert  may  also  be  sued  alone  for  her  own 
torts  or  individual  transactions.  {Dailey  v.  Hetuaten^  58  Mo.  R. 
361.  But  vi(fo  Wdch  v.  Wdch,  63  ib.  67.  Fox  v.  7b<?fo,  34  II. 
609.  Claflm  v.  Fa»  TTo^i^,  32  iJ.  252.)  An  action  will  lie 
against  the  husband  alone  for  lands  claimed  to  belong  to  his  wife. 
{Bledsoe  v.  Simms,  83  Mo.  R.  305.  R&ugger  v.  lAnAenhergeT^  lb. 
364.  Vide  State  v.  Larger^  45  i5.  610.)  But  the  fact  that  goods 
bought  by  a  wife  to  furnish  her  f ather^s  house  have  been  paid  for 
by  her  husband,  will  not  render  him  liable  for  goods  bought  by  her 
on  a  subsequent  occasion  for  the  same  purpose.  {Bray  v.  Bewrdj 
6  Mo.  App.  R.  584.)  When  a  deed  of  trust  is  given  by  husband 
and  wife  jointly,  on  land  of  the  latter,  to  secure  a  debt  of  the  hus- 
band, she  occupies  the  position  of  a  surety  toward  him,  and,  like  any 
other  surety,  may  compel  a  creditor  of  the  husband,  having  a  mort- 
gage on  other  property  of  his,  to  resort  thereto  in  the  first  instance, 
before  subjecting  her  property  to  the  payment  of  his  debts.  ( WU- 
oox  V.  Toddy  64  Mo.  R.  388.)  And  iii  all  cases  where  the  separate 
property  of  the  wife  is  sought  to  be  made  liable  for  a  d-ebt,  the 
claimant  must  bring  his  case  within  the  provisions  of  the  statute 
permitting  the  transfer  or  encumbrance.  ( Vide  Goff  v.  RohertSy 
2  Central  L,  Monthly y  78.  Vide  Meegan  v.  BoyUy  19  How.  R.  130. 
White  V.  Davisy  35  Mo.  R.  181.  Stewart  v.  BaWe  Adm.  33  ib. 
154.  Hempstead  v.  Faston,  Tb.  142.  Boyle  v.  ChamberSy  32 
iS.46.) 

§  571.  In  the  State  of  Kansas,  ^feme^covert  may  Iwld  property 
both  real  and  personal,  as  her  separate  estate,  from  whatever  source 
she  may  have  acquired  or  received  it,  if  not  from  her  husband,  and 
the  rents,  issues  and  profits,  and  the  avails  thereof,  and  make  all 
contracts  relating  to  the  same,  and  sell  and  convey  all  such  prop- 
erty the  same  as  though  she  was  a  single  woman.  She  may  also 
carry  on  any  trade  or  business,  and  perform  any  service  or  labor  on 
her  own  separate  account,  and  have  her  own  earnings  as  her  separate 
property,  and  she  may  also  sue  and  be  sued  as  though  she  were 
unmarried.  In  a  word,  the  common  law  disability  of  a  female  on 
account  of  coverture  is  hardly  recognized  in  the  state,  and  the 
estates  of  dower  and  curtesy  are  abolished.  {Comp.  LawSy  %%  2129, 
3136-3141. 

§  672.  Under  the  Kansas  statutes,  the  supreme  court  has  held 
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that  a  married  woman  may  contract  and  be  contracted  with,  con- 
cerning her  separate  real  or  personal  property ;  that  she  may  sell, 
convey  and  incumber  the  same,  and  sue  and  be  sned  with  reference 
thereto  in  the  same  manner,  to  the  same  extent,  with  the  like  effect, 
and  as  freely  as  any  other  person  may  in  regard  to  his  or  her  real 
or  personal  property.  {Wicks  v.  MitcheUy  9  Kans.  M,  80.  Kra/ggi 
V.  Maatin^  II,  532.  Sand^son  y.  Streeter^  14  ib.  458.  Miner  v. 
Pearson^  16  tJ.  27.)  She  may  acquire  property  from  her  huBband 
by  purchase,  if  not  by  gift.  {Dickson  v.  RunddL^  19  Kans.  R.  212. 
Going  v.  Oms^  8  ih,  85.)  And  a  loan  of  money  by  the  wife  to  her 
husband  creates  a  valid  indebtedness  against  him.  {Monroe  v.  May^ 
9  Kans,  li.  466.)  Whether  a  feme-covert  has  previously  had  any 
separate  estate  of  her  own  or  not,  she  may  carry  on  any  trade  or 
business ;  and  for  that  purpose  she  may  purchase  on  credit  such 
property  as  may  be  necessary  to  carry  on  the  trade  or  business,  and 
may  hold  the  same  as  her  separate  property.  {TaUnian  v.  JoneSj 
13  Kans,  R.  438.)  And  she  may  recover  in  her  own  name  damages 
for  personal  injuries  sustained  by  her,  and  hold  them  in  the  same 
way  as  her  separate  estate.  {Towneelin  v.  Nutt^  19  Kane.  R,  282 ) 
She  holds  all  of  her  separate  property  free  of  the  debts  of  her  hus- 
band. {Furrow  v.  Chapin^  13  Kane.  R.  107.)  Although  she 
may  make  herself  liable  for  her  husband's ;  for  example,  by 
executing  a  promissory  note  in  payment  and  satisfaction  thereof, 
when  she  is  liable  to  an  action  on  the  note,  and  her  separate  prop- 
erty may  be  made  to  apply  in  payment  thereof.  {Deering  v.  lioyle^ 
8  Kane,  R.  525.  Vide  Moore  v.  Wads^  Ih,  980.  Lender  v.  Void' 
welly  4  ih,  339.  Andrews  v.  Aloomj  13  ii.  352.)  She  may  con- 
tract to  perform  labor  and  services  on  her  separate  account,  and 
recover  for  them.  {Larimer  v.  KeUj/j  10  Kans.  R.  298.)  And  she 
may  sue  in  her  own  name  for  any  demand  belonging  to  or  concerning 
her  sieparate  estate.  {Orowell  v.  Wardj  16  Kans.  R.  60.  Hadley 
V.  Brown,  2  tb.  416.     Vide  BuO&r  v.  BuOery  21  ib.  621.) 

§  573.  In  the  State  of  Nebraska,  a  married  woman  may  hold 
property,  both  real  and  personal,  and  the  rents,  issues  and  profits 
thereof,  as  her  separate  estate,  independent  of  her  husband  and  of 
his  debts,  except  that  she  cannot  take  property  as  a  gift  from  her 
husband.  She  may  carry  on  business  on  her  own  account,  and  sue 
and  be  sued,  the  same  as  though  she  was  unmarried.  Her  earnings 
are  her  own  separate  property,  and  she  may  contract  and  be  con- 
tracted with  the  same  as  a  feme-sole^  and  her  separate  pro}>erty  is 
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liable  for  her  own  debts.  When  a  widow,  she  receives  dower  of 
one-third  of  all  the  real  estate  of  which  her  hnsband  was  seised 
during  coverture,  the  same  as  at  common  law,  and  she  may  convey 
her  real  estate,  and  contract  with  reference  to  it,  the  same  as  a  mar- 
ried man,  and  with  the  like  effect.  She  may  make  a  will,  but  in 
order  that  her  husband  be  bound  by  her  will  of  real  estate,  he  must 
consent  thereto  by  a  writing  annexed  thereto.  The  husband  is  not 
liable  for  the  ante-nuptial  debts  of  his  wife.  {Oen,  Stat,  cL  17, 41. 
laws  of  1877,  oh.  33.) 

§  574.  The  principles  of  the  common  law  which  forbid  a  husband 
to  convey  lands  to  his  wife,  are  not  abrogated  by  the  statutes  of 
Nebraska,  although  such  a  conveyance  there  may  be  sustained  in 
equity,  but  not  without  strict  scrutiny  where  rights  of  creditors  are 
infringed.  {AuUman  v.  Ohermeyer,  6  Neb.  R.  260.)  And  when 
the  wife  placed  in  the  hands  of  her  husband  several  thousand  doUara 
to  be  invested  in  real  estate  for  her,  which  was  done,  and  in  the 
course  of  three  years,  without  proof  of  any  increase  in  the  amount 
invested,  the  husband  bought  a  lot  for  a  residence  and  paid  therefor 
a  portion  of  the  money ;  five  years  afterward  the  husband  erected 
buildings  for  a  residence  on  the  lots  purchased,  at  a  cost  of  $3,000 
more  than  the  amount  of  money  he  received  from  the  wife.  On 
these  facts,  the  supreme  court  held.  (1.)  That  the  contract  between, 
the  husband  and  wife  could  be  enforced  in  equity,  but  that  the 
creditors  of  the  husband  were  entitled  to  an  accounting,  and  might 
have  the  benefit  of  the  real  estate  in  its  improved  condition,  after 
paying  the  wife  the  amount  of  money  originally  placed  in  the  hands 
of  her  husband  without  increase.  {OTnaha  Bank  v.  Barilettj  & 
If^eb.  B.  319.)  Under  the  Nebraska  statutes,  it  has  been  held  that 
a  married  woman  may  convey  any  interest  she  may  have  in  real 
estate  as  if  she  were  single.  But  as  to  her  other  contracts,  she  is 
liable  only  to  the  extent  that  they  are  on  the  faith  and  credit  of  her 
separate  estate.  {Hale  v.  Christy^  8  Keh.  B.  264.)  And  although 
husband  and  wife  may  not  convey  lands  to  each  other,  it  seems 
that  a  wife  may  authorize  her  husband  to  act  for  her  as  her  agent,, 
by  a  power  of  attorney,  under  which  he  may  convey  her  lands.. 
{McMurtry  v.  Brown^  6  Neb.  B.  368.)  The  Nebraska  married 
women's  act  enables  a  feme-covert  to  make  contracts,  and  to  sue  and 
be  sued,  as  if  single ;  but  only  with  reference  to  her  separate  prop- 
erty. {Davis  V.  First  National  Bank  of  Cheyenne^  6  Ne^  B. 
242.     Webb  v.  HazeUon^  4  ib.  308.)    And  she  may  maintain  an 
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action  in  her  own  name  for  actual  injury  to  her  person.     (Omaha 
Horse  Railway  v.  DooHtUe,  7  Neb.  R.  48.1.) 

§  576.  In  the  new  State  of  Colorado,  a  fem&oovert  may  hold  real 
and  personal  property,  and  dispose  of  the  same,  in  all  respects  as 
though  she  was  a  feme^dU.  8he  may  also  make  contracts  relating 
to  her  separate  estate,  and  transact  business  on  her  own  separate 
account,  the  same  as  though  she  was  sole.  And  she  may  sue  and 
be  sued  in  matters  concerning  her  separate  estate,  or  when  the 
action  is  between  herself  and  husband ;  but  in  other  cases,  her  hus- 
band must  be  joined  with  her,  although  she  may  then  defend  in  her 
own  right.  Dower  is  abolished  in  the  state  by  statute.  {Gen.  ZawSy 
§§  1747-1761.     Code  of  Civ.  Fro.  of  1880,  ch.  1,  §§  6,  7.) 

§  576.  Under  the  Colorado  act  allowing  any  married  woman  to 
bargain,  sell,  convey,  contract,  sue  and  be  sued  as  if  sole^  it  is  held 
that  she  is  emancipated  from  all  the  restraints  and  disabilities  which 
the  common  law  imposed  upon  coverture ;  and  that,  accordingly, 
she  may^  convey  her  property  directly  to  her  husband,  and  he  may 
do  the  same  to  her.  ( WeUs  v.  Caywood^  3  C6L.  R.  487.  Yid^ 
Npppel  V.  Hammond^  4  ih.  211.)  Although  the  same  court  held 
tliat  the  verbal  lease  of  realty  by  a  feme-covert  is  void,  even  if  her 
husband  concurs.  {Keller  v.  Klopfer^  3  Col.  R,  132.)  She  may 
appoint  an  attorney,  with  power  to  convey  her  real  estate ;  and  she 
.may  bind  herself  by  her  own  promissory  note.  {Clayton  v.  Spen- 
cer, 2  Col.  T.  R.  378.  Bamee  v.  De  Fran&r,  Ih.  294.)  And  the 
JFact  that  the  husband  has  the  care  and  control  of  his  wife's  property 
will  not,  per  se^  defeat  her  right  thereto,  as  against  his  creditors. 
,{Coon  V.  Rigden^  4  Col.  R.  275.)  It  has  been  held  that  upon  the 
marriage  of  an  executrix,  her  husband  becomes  co-executor  of 
the  same  estate,  and  he  may  join  with  her  as  plaintiff  in  a  suit  to 
foreclose  a  mortgage  given  to  decedent.  {Buck  v.  Fiacherj  2  CoL 
T.  R.  709.) 

§  577-  In  the  State  of  Nevada,  all  the  property,  both  real  and 
personal,  owned  by  the  wife  at  the  time  of  her  marriage,  or  acquired 
by  her, afterward  by  gift,  bequest,  devise  or  descent,  are  declared  to 
be  her  separate  property ;  but  all  acquired  during  coverture  by 
either  husband  or  wife  is  the  common  property  of  both,  to  be  under 
the  control  and  management  of  the  husband  while  the  marriage 
relation  eontinaes,  and  he  may  dispose  of  it  as  his  own  separate  estate ; 
and  the  wife  may  sell,  dispose  of  and  convey  her  separate  property, 
.at  her  discretion,  the  same  as  though  she  was  sole.    The  estate  by 
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cnrteflj  and  dower  is  abolished.  The  wife  may  contract  and  be 
contracted  with,  and  carry  on  a  trade  or  bnsineee,  and  bind  her 
separate  estate  for  the  performance  of  her  contracts  and  payment 
of  her  debts.  And  she  may  also  make  a  will,  the  same  as  a  single 
woman.  (1  Com/p,  Lawa^  §§  151-185.  Laws  of  1864,  ch.  76,  cmd 
1873.)  Of  course,  the  rights  of  husband  and  wife  before  the  adop- 
tion of  the  constitution  of  Nevada,  and  before  the  passage  of  any 
statute  by  the  legislature  providing  for  the  separate  or  common 
property  of  husband  and  wife,  must  be  settled  by  the  rules  of  the 
common  law.  {Darrenberger  v.  Bcmpt^  10  Nefo,  R.  43.)  When  a 
note  is  given  to  a  married  woman,  the  same  may  be  collected  by  an 
action  in  the  name  of  the  husband  alone.  {Crow  v.  Van  SuMe^  6 
Ifev.  a,  146.)  And  it  was  once  held  that  a  conveyance  in  Nevada 
by  a  married  woman  without  the  joinder  of  her  husband  was  actu- 
ally void.  {Beckman  v.  Stanley^  8  Nev.  R,  257.)  But  as  the  law 
now  is,  a  wife  may  convey  her  own  separate  estate  without  the  con- 
currence of  her  husband. 

§  578.  In  the  State  of  Oregon,  by  the  constitution  and  statutes, 
the  property  and  pecuniary  rights  of  a  feme-covert  at  the  time  of 
her  marriage,  or  afterward  acquired  by  gift,  devise  or  inheritance, 
remain  and  are  her  separate  property,  although  the  same  must  be 
registered  in  the  county  clerk's  oflSce.  She  may  transact  business  in 
her  own  name,  and  sell  and  convey  her  real  estate,  and  she  may  sue 
and  be  sued  the  same  as  though  she  was  sole^  and  her  property,  both 
real  and  personal,  is  liable  for  her  debts,  but  not  for  her  husband's. 
The  wife  is  entitled  to  dower,  and  the  husband  to  his  curtesy, 
even  though  he  have  no  issue  bom  to  him.  {State  Const,  art  15, 
§  5.  Rev.  Laws  of  1874,^.  110,  584-686,  588,  662,  663.  Laws 
of  1876,  p.  73.)  The  wife's  property  is  not  subject  to  her  husband's 
debts  by  a  provision  of  the  constitution,  and  it  is  held  that  the 
provision  applies  to  a  woman  married  before  as  well  as  after  the 
adoption  of  the  constitution.  {Rugh  v.  Ottarheimer^  6  Oreg. 
R.  231.)  The  constitution  of  the  state  repeals  the  common  law 
as  to  the  separate  estate  of  a  married  woman,  so  that  she  may 
sell  or  exchange  it  and  retain  as  such  separate  property  the  pur- 
chase-money or  the  property  received  in  exchange,  provided  the 
same  be  registered,  and  it  is  held  that  the  registration  record  is  not 
notice  to  a  stranger  of  any  property  not  mentioned  therein,  and 
further  that  the  divorce  or  death  of  the  husband  operates  as  a  revo- 
cation of  the  registration.    {Brum/met  v.  Weaver^  2  Org.  R.  168. 
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Vide  Moore  v.  I%0Tkas,  1  ib.  201.  Graham  v.  Meeh,  Ih.  325. 
Fahie  v.  Presley,  8.  C.  Decie.  1866,^.  16.)  But  it  has  beoi  held, 
tliat  the  interest  of  the  wife  of  a  settler  in  lands  acquired  under  the 
donation  act  of  congress  is  not  a  separate  estate,  and  that  the  Oregon 
act  relating  to  married  women  does  not  operate  to  divest  the  rights 
of  the  husband  in  such  lands.  (  Wythe  v.  Smithy  4  Sawyer^ s  R.  IT.) 
A  ferns-covert  cannot  be  deprived  of  her  real  estate,  except  by  her 
deed.  {Oarter  v.  Chajprnnny  S.  C.  Decie.  1866,  p,  5.)  A  divorced 
wife  cannot  maintain  an  action  at  law  against  her  divorced  husband 
upon  an  implied  contract  arising  during  coverture.  {Pittman  v. 
Pittm/jMij  4  Oreff.  H.  298.)  When  the  wife  is  sued  for  a  cause  to 
which  coverture  is  a  defense,  it  must  be  pleaded  in  order  to  be 
available.    {Kennard  v.  Sax^  3  Org,  R,  263.) 

§  579.  In  the  State  of  California,  the  law  with  respect  to  the 
rights  and  liabilities  of  married  women  is  similar  to  that  of  Nevada. 
All  property  belonging  to  the  wife  at  the  time  of  her  marriage,  or 
acquired  by  her  afterward  by  gift,  bequest,  devise  or  descent,  may 
be  held  by  her  as  her  separate  estate,  and  controlled  by  her  as  if  a 
feTne^Bole^  and  all  property  acquired  by  husband  or  wife  during 
coverture  in  any  other  way,  is  held  by  them  as  common  property. 
Power  and  curtesy  are  abolished.  The  wife  has  power  to  dispose 
of  her  separate  property  without  the  husband's  consent,  and  the 
husband  has  supreme  control  of  the  common  property,  with  abso- 
lute power  of  disposition,  but  upon  his  death  the  wife  is  entitled  to 
one-half  of  what  remains  after  the  payment  of  the  debts.  Husband 
and  wife  may  make  contracts  and  conveyances  between  themselves, 
but  not  quite  to  the  extent  of  parties  who  do  not  occupy  confiden- 
tial relations  to  each  other.  {Civil  Code,  §§  147,  158, 162,  164, 
172,  173.)  If  the  wife  live  separate  and  apart  from  her  husband 
she  has  the  sole  use  of  her  property,  and  may  sue  and  be  sued  in 
respect  to  the  same  as  if  sole,    {Act  of  March  9, 1870.) 

§  580.  A  deed  to  a  feme-covert  from  a  party  other  than  the  hus- 
1)and,  for  a  valid  consideration  paid  by  the  husband,  conveying  the 
property  to  the  wife  **  as  her  separate  property,  and  to  enure  for 
her  sole  and  separate  use,"  constitutes  the  premises  in  law  the  separ- 
ate estate  of  the  wife,  as  between  her  and  her  husband,  and  the  trans- 
action can  only  be  questioned  by  a  creditor  of  the  husband.  {Suxm 
V.  Ihiane,  48  Col.  R.  358.  And  vide  Bwrker  v.  Jftn^man,  13  iJ. 
10.)  But  ^faen  the  husbahd  purchases  an  estate  and  pays  for  it  out 
of  the  comtnon  property,  and  causes  it  to  be  conveyed  to  the  wife 
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by  a  deed  of  bargain  and  ^^^  prima  fade  the  deed  makes  it  com- 
mon property,  yet  the  wife  may  show  by  extrinsic  evidence  that 
the  deed  was  intended  ^  a  gift,  and  that  it  is  her  separate  property. 
{HiggiM  v.  Biggins,  46  Cal.  B.  259.  Vide  Meyer  v.  Kimer,  12 
ib.  253.  Tryon  v.  SutUm,  13  ih.  493.  HaH  v.  lioberUon,  21  ib. 
,346.  Burton  v.  Sies,,  Ib.  87.  Bamsddl  v.  FuUer,  28  iJ.  41. 
P«si  V.  Brvmagifiy  31  iJ.  440.  IngersoU^y.  Truebody,  40  iJ.  603.) 
The  rights  of  husband  and  wife  married  out  of  the  state,  so  far 
as  relates  to  the  acquisition  and  enjoyment  of  property,  are  regulated 
by  the  laws  of  the  state  of  their  domicile.  {Dow  v.  Gould,  etc.  Co* 
31  Col.  B.  6i^9.  But  vide  Kraemer  v.  Kraemer,  62  ib.  302. 
Dye  V.  Dye,  llib.  167.)  The  wife  can  now  sell  and  convey  her 
separate  estate,  although  the  rule  was  different  in  the  earlier  history 
of  the  state.  (  Vide  Selover  v.  American  Bvssian  Com.  Co.  7  Cat. 
B.  270.  IngolAy  y.  Juan,  \2  ib.  576.  Jiforriso9i  v.  Wilson,  18  lb. 
197.  Smith  v.  Green,  31  ib.  476.  Beaudry  v.  Fetch,  47  ih.  188. 
Green  v.  Swift,  49  ib.  261.  Meagher  v.  Thompson,  Ib.  189. 
Douglas  v.  Felda,  50  iJ.  77.)  And  the  wife  not  only  has  the 
power  now  to  convey  her  separate  estate  without  her  husband,  but 
her  contract  to  convey  the  same,  if  executed  in  the  mode  provided 
by  the  statute  of  California,  defining  the  rights  of  husband  and 
wife,  may  be  enforced  by  ^  decree  of  specific  performance.  {Love 
V.  Watkins,  40  Cat.  B.  547.)  And  it  has  been  held  that  the  title 
of  a  purchaser  of  land  sold  under  an  execution  cannot  be  defeated 
by  proof  that  the  defendant  in  the  judgment  was  a  married  woman 
at  the  time  of  instituting  the  suit,  or  that  she  was  incapable  of  con- 
tracting the  debt  for  which  the  judgment  was  rendered.  {Gambette 
V.  Brock,  41  Col.  B.  78.  Vide  Connecticut  Life  Ins.  Co.  v. 
McCormick,  45  ib.  580.)  If  the  wife  was  abandoned  by  her  hus- 
band before  she  arrived  in  California,  and  the  husband  keeps  out 
of  the  state,  she  is  clothed  with  full  power  to  make  contracts  there 
as  a  femerscle.  {BltmienJburg  v.  Adams,  49  Col.  B.  309.  Vide 
Guttman  v.  ScanneU,  7  ib.  458.  Aikin  v.  Dams,  17  il.  119.  Law- 
rence V.  8pea/r,  Ib.  421.)  But  it  is  held  that  the  statute  which  pro- 
vides that  while  a  wife  lives  separate  and  apart  from  her  husband 
she  shall  have  the  sole  use  of  her  property,  and  may  sue  and  be 
sued,  does  not  apply  to  a  case  when  the  wife  is  temporarily  absent 
from  her  husband  with  his  consent,  but  only  to  cases  of  abandon- 
ment by  the  hnsband  or  of  separation  intended  to  be  final.  {Tobin 
V.  Galvin,  49  Cal.  B.  84.     Vide  McKune  v.  McGarvey,  6  ib.  498.) 
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When  the  husband  pnrehased  land  on  credit,  and  afterward  paid  for 
it,  partly  with  his  own  separate  money,  and  partly  by  a  joint  note 
of  himself  and  wife,  which  he  paid  by  a  sale  of  a  portion  of  the 
land,  it  was  held  that  the  land  not  sold  was  the  separate  property  of 
the  husband,  and  not  community  property.     {Martin  v.  Martin^ 
52   Col,   R.  236.     And  mde  Lake  v.  Lake,  II.  428.     But  vidt 
EsUnger  v.  EsUnger,  47  ib.  62.)    Upon  the  dissolution  of  the  com- 
munity by  death,  one-half  of  the  common  property  vests  in  the  sur- 
viving children  of  the  deceased  wife.    {Broad  r.  Murray,  44  CaL 
Ji.  228.     Vide  Cook  v.  Narmam.,  50  ih,  633.)    When  land  was  pur- 
chased by  a  wife  and  the  purchase-money  was  secured  by  her  own 
note,  it  was  held  that  the  land  became  community  property,  and  as 
the  husband  ratified  the  transaction  he  alone  was  h'able  on  the  note. 
{AlthofY,  Conheimy  38  Cal,  R.  230.    Vide  Alonson  y.  JoneSj  10 
ih,  12.)    A  mortgage  upon  the  community  property  executed  by 
the  wife  creates  no  lien  upon  the  property,  but  it  is  nevertheless 
not  void  in  the  extreme  sense ;  and  if  the  husband  afterward  die, 
and  the  wife  inherits  the  property,  the  mortgage  becomes  a  lien 
upon  the  interest  inherited.    {Parry  v.  KeUey,  52  Col.  R,  334.) 
But  it  has  been  held  that  the  title  of  the  common  property  is  in  the 
husband,  and  he  can  dispose  of  the  same  absolutely  as  if  it  were  bis 
own  separate  property.     ( Van  Maron  v.  Johnson,  15  Col.  R.  310. 
JBemal  v.  Gliem,  33  ib.  668.)     Although  it  seems  that  the  court 
will  not  support  a  voluntary  disposition  of  the  community  property, 
or  any  portion  of  it,  with  the  view  of  defeating  any  claims  of  tlie 
wife.     {Smith  v.  Smithy  12   Cat,  R.  226.)    And  it  has  been  held 
that  the  interest  of  the  wife  in  the  common  property  is  definite  and 
certain,  and  becomes  absolute  at  the  death  of  her  husband.     {Beard 
V.  KnoXy  5  CaL  R.  256.)    So  also  upon  the  death  of  the  husband, 
the  wife  is  entitled  to  half  of  the  common  property  subject  to  the 
payment  of  the  debts  of  the  community.     {Morrison  v.  Bowwan, 
29  CaL  R,  337.)    And  it  is  held  that  the  common  property  is  liable 
for  the  sole  ante- nuptial  debt  of  the  wife.     (  Vlantin  v.  Bnmpres, 
35  CaL  R.  214.    Vide  Wood  v.  Offord,  52  ib.  412.     Cook  v.  JVV- 
man,  50  ib.  633.)    Neither  the  husband  nor  his  creditors  can  daim 
the  proceeds  of  the  wife's  separate  estate.    {George  y.  Ran&om,  15 
Col.  R.  323.)  ! 

§  580.  In  the  early  history  of  the  state,  it  was  held  that  the  law 
which  deprived  a  married  woman  of  the  right  to  such  a  contract 
was  not  altered  by  the  statute,  unless  in  respect  to  the  property  sped- 
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fied  by  it.  (  Vide  Snyder  v.  Wdch,  8  Gal.  R.  86.  Rouye  v.  KoUe^ 
4  iJ.  285.  Simper  v.  Sloauy  6  iS.  458.  /*oofo  v.  Oerrardy  6  ift.  72. 
Lunmg  v.  Brady ^  10  t5.  267.  J7<)ptf  v.  «/eme9,  24  tJ.  92.  Maday 
V.  Zoto^,  25  iJ.  381.)  Although  it  was  held  that  the  husband  was 
liable  on  the  joint  note  of  himself  and  wife,  and  that  the  mortgage 
of  the  wife's  land  by  husband  and  wife  to  secure  the  debt  of  the 
husband  was  valid.  {Pfeiffer  v.  JSeihn,  18  Col.  JS.  649.  De  Leon 
V.  Heguera^  15  tS.  489.)  But,  as  the  law  now  stands  in  California, 
a  f  erne-covert  may  bind  herself  by  her  own  contracts  the  same  as 
though  she  wero  sole,  and  her  promissory  note  can  be  enforced 
against  her  even  if  not  given  in  a  transaction  respecting  her  sepa- 
rate property.  (  Wood  v.  Orford^  52  Col,  R.  412.)  The  wife  may 
sue  and  be  sued  alone  in  matters  relating  to  her  separate  property, 
or  when  the  action  is  between  herself  and  husband.  [Kashaw  v. 
Kashaw,  3  Col.  R.  321.  Wilson  v.  WHeoriy  86  ib.  447.  Vide  Frost 
V.  Harfordy  40  t&.  166.  Felch  v.  Beavdry^  lb.  439.)  As  has  been 
before  stated,  the  wife  is  not  entitled  to  the  common  law  right  of 
dower,  but  in  lieu  she  has  a  half  interest  in  the  common  property 
of  which  the  husband  and  wife  are  jointly  seised  during  coverture. 
(Beard  v.  Knox,  5  Ccd.  R.  256.    Scott  v.  Ward,  13  ib.  469.) 


CHAPTER  XXXVIL 

8TATUT0BT  POLIOY  OF  THB  SOUTHERN  STATES  BBSPEOnNO  HUSBAND 
AND  WIFE  AND  MABHAL  RIGHTS  —  LAWS  OF  VTBOINIA,  WEST  VIB- 
GINIA,  KENTUCKT,  TENNESSEE,  NOBTH  CAROLINA,  SOUTH  OAROLINA, 
GEORGIA,  FLORIDA,  ALABAMA,  MISSISSIPPI,  LOUISIANA,  ARKANSAS 
AND  TEXAS,  AND  THE  TERRITORIES  OF  NEW  MEXICO,  ARIZONA, 
WASHINGTON,  WYOMING,  MONTANA  AND  DAKOTA,  AND  THE  DIS- 
TRICT OF  COLUMBIA  —  JUDICIAL  00N8TBU0TI0N. 

'  §  581.  In  the  old  State  of  Virginia,  a  /eme-covert  retains  all  the 
property  she  had  at  the  time  of  her  marriage  and  which  she  acquires 
afterward,  as  her  separate  estate,  although  she  has  no  power  to  dis- 
pose of  her  realty  without  the  consent  of  her  husband  so  as  to 
deprive  him  of  his  curtesy,  and  the  wife's  dower  is  the  same  as  at 
common  law.  iNeither  husband  or  wife  is  liable  for  the  ante-nuptial 
debts  of  the  other,  and  the  rents,  issues  and  profits  of  the  wife's 
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property  are  exempt  from  the  husband's  debts.  {LmM  qf  1S75, 
pp.  442, 443.  Laws  of  1 877,  pp.  333, 334.  Code  of  1873,  p.  956.) 
The  recent  acts  of  the  Jegislatm^  respecting  marital  rights  in  the 
state  have  seldom  been  passed  upon  bj  the  courts,  and  the  decisions 
before  the  common  law  was  modified  by  statute  are  not  always 
competent  authority  at  the  present  time.  It  may  be  affirmed,  how- 
ever, that  a  married  woman,  as  to  property  settled  to  her  separate 
use,  is  regarded  as  a  feme^ole^  and  has  a  right  to  dispose  of  all  her 
separate  personal  estate,  in  the  same  manner  as  if  she  were  a  feme- 
wle^  unless  her  power  of  alienation  is  restrained  by  the  instrument 
creating  it.  But  while  the  rents  and  profits  of  the  wife's  separate 
real  estate  remain  subject  to  her  power  of  disposition  as  personal 
estate  so  long  as  they  continue  in  that  form,  yet  when  they  are,  by 
the  wife's  direction,  converted  into  realty,  such  realty  can  be  dis- 
posed of  only  as  other  separate  real  estate  of  a  married  woman.  A 
wife  may  bind  herself  by  her  own  contracts,  and  it  is  held  that  her 
separate  estate  is  liable  for  her  debts,  witiiout  proof  of  a  positive 
intention  on  her  part  to  charge  it  for  the  same.  {Penn  v.  White- 
headj  17  Oratt.  JR.  503.  McChemey  v.  Brawny  26  tS.  250. 
Bmiiett  V.  ffawfsj  Ih.  481.  Vide  Dams  v.  Dams^  Ih.  587.  Buck 
v.  Wroien^  24  %b.  250.  Oreenshoro  Bank  v.  Chambers^  30  ih.  202. 
Burging  v.  McDowell^  Ih.  236.  Justis  v.  English^  Ih.  565.)  When 
husband  and  wife  entered  into  an  agreement  by  parol,  by  which  the 
husband  was  to  convey  a  house  and  lot  to  a  trustee  for  the  wife  and 
children,  in  consideration  of  which  the  wife  was  to  unite  with  her 
husband  in  the  conveyance  of  his  other  real  estate  wnen  he  should 
sell  it.  The  wife  performed  the  agreement  on  her  part  and  the 
husband  made  the  trust  conveyance  as  agreed.  The  court  held  that 
to  the  extent  of  the  wife's  dower  interest,  the  husband's  conveyance 
to  the  trustee  was  a  valuable  consideration ;  and  to  that  extent  the 
wife  was  entitled  to  satisfaction  out  of  the  proceeds  of  the  sale  of 
the  house  and  lot,  as  against  the  husband's  creditors,  whose  claims 
existed  at  the  time  of  the  conveyance ;  but  that  the  residue  of  such 
proceeds  were  liable  to  the  debts  of  the  husband  at  the  time  of  the 
conveyance  to  the  trustee,  but  not  for  debts  contracted  afterward. 
{Johnston  V.  OiU^  27  Oratt.  JR.  587.)  And  when  there  was  a  con- 
troversy between  a  husband  and  his  wife,  and  others,  which  was 
submitted  to  arbitration,  and  money  was  awarded  to  the  wife,  her 
husband  being  insolvent,  the  court  held  that  equity  would  enforce 
the  award.    {White  v.  Oovldvny  27  Oratt.  R.  491.)    For  some 
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other  points  settled  by  the  courts,  before  the  recent  statutes, 
reference  may  be  had  to  several  well  considered  cases.  (  Vide  Ware 
V.  Ware,  28  GraU.  R.  670.  Shanks  v.  EdmansoTiy  Ji.  804.  Carr 
V.  Carr,  22  ib,  168.  Pen/n  v.  Whiteheads,  12  ib.  74.  Clarke  v. 
Heine,  Ih.  98.  Johnston  v.  Slater,  11  iJ.  321.  eAm^«  v.  (?J^?i- 
chain,  10  iJ.  259.  Shanks  v,  Lancaster,  5  i6.  110.  ZT^^A  v. 
Richmond,  FrederickshHrg  <&  Potomac  R.  R.  Co,  4  ib.  482.  i^Tejt- 
«wi  V.  Jennings,  2  Fa.  J?.  369.) 

§  582.  In  West  Virginia,  a  feme-sole  may  take  and  hold  to  her 
separate  use  property  of  all  descriptions,  acquired  from  any  source 
other  than  her  husband ;  and  in  case  she  lives  separate  and  apart 
from  her  husband,  she  may  sell  and  convey  her  property,  and  in 
her  own  name  carry  on  any  trade  or  business,  and  the  stock  in  trade 
and  the  issues  and  profits  thereof  are  her  separate  property,  together 
with  her  own  earnings,  and  the  same  are  not  subject  to  her  hus- 
band's debts.  Unless  she  lives  separate  and  apart  from  her  husband 
she  cannot  dispose  of  her  real  property,  except  by  a  conveyance  in 
which  her  husband  shall  join.  The  wife  has  dower  the  same  as  at 
common  law.     {Laws  of  1873,  ch.  207,  Code  of  1863,^/>.  443,  447.) 

The  courts  of  West  Virginia  hold,  that  in  ease  ot  a  purchase  of 
real  estate  or  personal  property  by  the  wife  during  coverture,  the 
burden  is  upon  her  to  prove  distinctly  that  she  paid  for  the  thing 
purchased  with  funds  not  furnished  by  her  husband.  In  the 
absence  of  such  proof  the  presumption  is  held  to  be  that  her  hus- 
band furnished  the  means  of  payment.  {Rose  v.  Brown,  11  W,  Va. 
R,  122.  Ilia  V.  Wynn,  4  tJ.  453.  Vide  Fox  v.  Jones,  1  ib.  205.) 
The^'i^^  dispo9iendi  is  an  incident  to  a  married  woman's  ownership 
of  her  separate  estate,  except  so  far  as  denied  or  restrained  by  the 
instrument  creating  the  estate.  And  it  is  held  that  the  restraint 
upon  her  power  of  alienating  property  settled  to  her  separate  use, 
must  be  equivalent  to  an  express  restraint ;  the  Jtcs  disponendi  can 
only  be  limited  by  something  equivalent  to  express  words.  The 
liability  of  the  wife  to  pay  her  debts,  and  her  J^us  disponendi 
extend  no  further  than  to  all  her  separate  personal  property,  and  the 
rents  and  profits  of  her  separate  real  estate  accruing  during  cover- 
ture ;  although  it  is  held  that  the  consideration  which  will  support 
the  debt  or  contract  of  a  feme-^)overt  so  as  to  make  her  separate 
estate  liable  need  not  enure  to  her  own  benefit  or  that  of  her  separ- 
ate estate.  These  rules  are  held  to  apply  to  a  separate  estate  of  a 
married  woman  under  the  West  Virginia  statute,  except  (1)  she 
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holds  tlie  legal,  injstead  of  the  mere  equitable  title  to  saeh 
property :  (2)  she  may  devise  such  real  estate ;  (3)  if  living  sepaiale 
and  apart  from  her  husband,  she  may  sell  and  convey  her  real  estate 
withont  her  husband  joining  in  the  deed,  conveyance  or  contract  of 
sale ;  and  it  is  liable  for  all  her  debts  contracted  while  die  thus 
lives  apart  from  her  husband.  {Radford  v.  Carwilcj  13  IT.  To.  i?. 
572.  Potion  v.  Charlestawn  Merchant^  Bant,  12  ib.  373.  Tide 
McClintic  V.  OcJieUree^  4  ib,  249.)  Under  the  West  Viiginia  Code, 
tLfeme-coveH  may  sue  and  be  sued  alone  in  all  cases  concerning  her 
separate  property  ;  but  in  other  cases,  she  must  be  joined  with  her 
husband.  {Rader  v.  Neol,  13  JF.  Va.  R.  373.  WyaU  v.  Simjmmj 
8  tb.  394.  City  of  Wheeling  v.  Trowbridge,  5  tJ.  353.)  Whfle  the 
wife  is  living  with  her  husband  her  contracts  cannot  be  enforood  by 
an  action  of  common  law  cognizance.    {Stockton  v.  Fari^,  10  IT. 

Va.  li.  171.)  It  is  held  that  in  the  absence  of  express  statutory 
prohibition  to  the  contrary,  a  wife's  earnings  belong  absolutely  to 
her  husband.  But  if  he  consents  that  they  be  her  own,  and  no 
rights  of  creditors  intervene,  a  court  of  equity  will  give  them  to 
her,  as  against  his  devisees  and  distributees.    {Jones  v.  Reidj  12 

W.  Va.  R.  350.    Vide  CampbeU  v.  Bindes,  30  GraU.  R.  552.) 

§  583.  In  the  State  of  Kentucky,  marriage  gives  to  the  husband, 
during  the  life  of  the  wife,  no  estate  or  interest  in  his  wife's  estate, 
except  the  use  thereof  and  power  to  rent  the  real  estate  for  not 
more  than  three  years.  The  husband's  contingent  rights  in  his 
wife's  property  are  not  liable  for  his  debts,  but  her  property  is  liable 
for  her  own  ante-nuptial  debts,  and  for  her  post-nuptial  debts,  con- 
tracted on  account  of  necessaries  for  herself  or  family,  if  evidenced 
by  a  writing  signed  by  her  and  her  husband.  Husband  and  wife 
may  sell  and  convey  the  wife's  real  estate,  but  the  proceeds  will 
remain  the  property  of  the  wife  unless  otherwise  provided  in  the 
conveyance.  The  husband  is  not  liable  for  the  ante-nuptial  debts 
of  his  wife  only  to  the  extent  of  the  property  he  may  have  received 
by  her.  If  the  husband  abandons  the  wife,  or  is  confined  in  the 
penitentiary  for  an  unexpired  term  of  more  than  one  year,  a  court 
of  equity  may  empower  the  wife  to  use  and  enjoy  her  husband^s 
property  for  her  own  benefit,  and  then  the  wife  may  make  contracts, 
sue  and  be  sued,  and  recover  in  her  own  name  her  husband's  prop- 
erty ;  but  when  the  husband  manifests  a  disposition  to  provide  for 
his  wife,  the  court  may  restore  him  to  his  rights.  So  also  the  court, 
on  the  petition  of  the  husband  and  wife,  may  empower  the  wife  to 
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use  or  sell  her  own  property,  or  make  contracts,  sne  and  be  sued,  or 
trade  as  a  feme^ole^  and  her  property  will  thns  be  liable  for  her 
debts ;  and  the  wife  of  a  non-resident  hasband  may  act  as  a  fem^ 
8ole^  although  the  hasband  may  be  restored  to  his  marital  rights  by 
a  judgment  of  the  circuit  court.  The  wife  may  bar  her  right  of 
dower  by  joining  her  husband  in  the  conveyance,  and  dower  and 
curtesy  exist  as  at  common  law,  except  that  the  wife's  real  estate  is 
liable  for  her  own  debts,  and  except  that  the  wife  is  barred  of  her 
dower,  provided  she  leaves  her  husband  and  lives  in  adultery. 
{Gen,  Stat  of  1877,  i>p.  518-522,  527-532.) 

§  584.  Under  the  statutes  of  Kentucky,  the  separate  estate  of  a 
married  woman  may  be  created  by  devise,  deed  of  conveyance,  or 
such  a  gift  either  in  writing  or  parol,  by  a  third  party  ;  and  the 
husband  may  permit  his  wife  to  set  apart  the  proceeds  of  her  gen- 
eral estate  to  her  own  separate  and  exclusive  use,  or  he  may,  by  an 
ante-nuptial  agreement  or  a  post-nuptial  settlement,  properly 
executed  and  free  from  fraud  as  to  creditors,  give  to  her  a  portion 
or  all  of  his  own  estate  to  be  so  held  and  enjoyed  ;  and  in  equity, 
for  many  purposes,  husband  and  wife  are  treated  as  distinct  persons, 
capable  of  contracting  with  each  other,  and  their  contracts  will 
sometimes  be  enforced,  even  against  the  creditors  of  the  husband. 
{Cantphell  v.  Galhraith^  12  Bushes  li.  469.     UhUng  v.  Hertsman^ 

8  tJ.  172.  Orr  v.  Orr^  II.  156.  Hathaway  v.  Teaman^  II.  391. 
Vide  Damahy  v.  Damahy^  14  ih.  485.  Pribble  v.  Hall^  13  ih.  61. 
Peters  v.  Rowen^  11  ih.  55.  Robinson  v.  Robinson.^  Ih.  174. 
Phillips  V.  PhiUipSy  9  ih.  183.  Miller  v.  Edwards^  7  ib.  394. 
DuvaU  V.  Graves^  Ih.  461.  WinsteU  v.  Mehl^  6  Hb.  58.  Powell 
V.  Powdl^  5  ih.  619.  Goldhurg  v.  Drabelle^  4  ib.  426.  Etmter  v. 
DuvaU^  Ib.  438.  Dunn  v,  Lancaster^  Ih.  581.  Waison  v.  Rob- 
ertson^ Ib.  37.  Bowen  v.  Sabree^  2  ib.  112.  Guistaber  v.  Havr- 
many  Ib.  320.  Ward  v.  Crotley,  4  Jifetc.  R.  59.  Marranum  v. 
Marramany  Ib.  84.  Tinsley  v.  Roll,  2  ib.  509.  Xynn  v.  Bradley ^ 
1  ih.  235.  Richardson  v.  Spen^jer,  18  B.  Mon.  R.  450.  Manion^s 
adm.  V.  Titsworthj  Ib.  602.  McClanahan  v,  Beasley^  VI  ib.  113. 
Vi^ heeler  v.  Jennings^  \Q  ib.  481.  Hart  v.  Seward^  14  ib.  304. 
Braion  V.  Alden,  Ib.  148.  Rich  v.  Thompson^  Ih.  339.  Wright 
V.  Arnold^  Ib.  642.  Cox  v.  Coleman^  13  ib.  458.  Ackett  v. 
Everett^  12  ib.  371.    Payne  v,  Payne^  11  ib.  138.    Blair  v.  DwviSy 

9  ib.  61.  Sims  v.  Spa^idding^  2  Duv.  R.  121.  Craig  v.  Payne^  4 
BiWs  R.  337.)    But  while  husband  and  wife  both  live  tojrc^ther 
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pn  her  land,  held  afi  a  general  estate,  the  poesesftion  is  preBumptiTelj 
in  him,  and  the  prodncts  thereof  are  subject  to  levy  and  sale  under 
an  execution  against  him.  {Jforel^nd  v.  JUyctfl^  14  Bushes  jR,  474 
J^n  V.  Y&w,}g^  10  ii.  626.  Vide  Curr  v.  Oivens^  9  ih.  679.  Com- 
vionwealth  y.  Fletcher^  6  ib.  171.)  And  it  is  held  that  a  husband 
has  power  to  release  before  payment,  damages  growing  out  of  torts 
to  the  person  or  reputation  of  his  wife,  and  if  collected  during  Lis 
life,  he  may,  by  reducing  them  to  possession,  make  them  his  abso- 
lute property.  {Anderson  v.  Anderson^  11  Bmhfs  R.  327.  Yidt 
Ilurdt  V.  Simonson^  4  Meic,  R.  139.)  Property  purchased  by  a 
wife  with  her  earning  is  not  liable  for  her  husband's  debts.  (Mar- 
shaU  V.  Mar  shall  J  2  Bushes  R.  415.)  And  the  real  estate  of  the 
wife,  and  the  rents  and  profits  thereof  are  exempt  from  the  hn£- 
band's  debts.  {Smith  v.  Wilson^  2  Me6o.  R.  237.  Vide  Carter  v. 
Carter,  2  Bush's  R.  288.  SmMh  v.  Long,  1  Mete.  R.  4S7. 
McLava  v.  Gregg^  2  Marsh.  R.  455.)  The  general  estate  of  a 
/erne-covert  is  liable  to  the  payment  of  debts  contracted  during 
coverture  for  necessaries  for  herself  and  family,  only  when  evidenced 
I /J  a  writing  signed  by  herself  and  husband.  {Marshall  v.  Miller ^ 
8  Mete.  R.  333.  Vide  Toombs  v.  Stone,  2  ib.  522.  Zee  v.  Morris, 
3  ii.  210.  McMahon  v.  Lewis,  4  iJ.  138.  Harris  v.  Dale,  5 
Bush's  R.  61.  Marsh  v.  Alfard,  lb.  392.  ReU  v.  Cole,  2  Mtte. 
R.  252.  Berger  v.  Forsythe,  17  B.  Mon.  R  556.)  A  wife  may 
have  a  vested  remainder  in  lands,  which,  upon  her  death,  will 
descend  directly  to  her  heirs,  and  her  husband  will  not  be  entitled 
to  curtesy  in  the  lands.  {Moore  v.  Calaret,  6  Bush's  R.  356. 
Vide  Terrrell  v.  Spencer,  lb.  637.)  And  a  wife  may  take  an 
estate  in  personal  property  by  a  parol  gift,  but  the  proof  must  be 
dear  to  sustain  it.     (  Walton  v.  Broadders,  6  Bush's  R.  828.) 

§  585.  The  laws  of  Kentucky  recognize  three  diflEerent  estates 
belonging  to  married  women,  viz.  general  estates,  estates  in  trust, 
and  separate  estates.  The  statutes  of  most  of  tlie  states  declare  that 
aU  of  the  property  of  a  married  woman  shall  be  held  as  her  sepa- 
rate estate,  subject,  of  course,  to  conditions  to  conveyances  and 
grants  to  her.  But  in  Kentucky  what  is  a  separate  estate  belong- 
ing to  a  feme-covert  is  somewhat  peculiar  and  distinct.  The  general 
estate  of  a  married  woman  is  liable  for  her  debts  contracted  for 
necessaries  as  in  the  last  preceding  section  stated,  but  it  can  only  be 
reached  by  a  proceeding  in  rem,  and  no  personal  judgment  can 
be  entered  against  the  wife  in  that  case.    {Sweeney  v.  Smith,  15 
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B.  Mm.  R.  828.  Toombs  v.  Stone^  2  Mete.  JR.  620.)  A  trust 
estate  is  one  that  is  created  for  the  use  of  the  wife,  and  it  may  be  a 
separate  if  distinctly  made  bo  by  the  terms  of  the  gift.  Separate 
estates  in  Kentucky  are  those  only  which  are  created  by  a  convey- 
ance or  devise  for  the  separate  use  of  a  married  woman,  or  for  that  of 
an  unmarried  woman,  to  the  exclusion  of  present  or  future  husband, 
and  the  intention  of  the  instrument  to  create  such  an  estate  must  be 
manifest,  though  technical  terms  are  not  necessary.  {Tinsley  v.  RoU^ 
2  Mete.  R.  509.  Toombs  v.  Stone,  lb.  520.  Smith  v.  WUson,  lb.  285. 
(t  nines  v.  Poor,  8  ib.  508.  Wheeler  v.  Jennings,  \Q  B.  Mon.  R.  481. 
Lillard  v.  Turner,  Ib.  376.  Brush  v.  Breckenridge,  Ib.  487. 
Petty  V.  Malier,  14  «J.  247.  Brown  v.  Alden,  lb.  145.  Johnson  v. 
Jones,  12  ib.  330.  Hutchinson  v.  James,  1  Duv.  R.  76.)  And  it 
has  been  held  that  a  conveyance  of  property  by  a  husband  and  wife 
to  a  trustee  ''for  the  use  of"  tlie  wife,  "free  from  any  future 
charge  or  debt  on  the  part  of  her  husband,"  does  not  create  a  sepa- 
rate estate.  {Harris  v.  Harris,  9  BusKs  R.  397.  Yide  Oddbwrg 
v.  Drabelle,  4  ib.  426.  Williamson  v.  Williamson,  18  B.  Mon.  R. 
385.)  The  separate  estate  of  a /eme-eovert,  under  the  Kentucky 
statutes,  cannot  be  sold  or  incumbered  but  by  an  order  of  a  court  of 
equity,  or  in  pursuance  of  an  express  power  or  with  the  consent 
of  the  donor  when  it  is  a  gift.  {Stacker  v.  WhiUoclc,  3  Mete.  R. 
244.  Stone  v.  Guthrie,  2  ib.  620.  Stuart  v.  Wilder,  17  B.  Mon. 
R.  69.  Daniel  v.  Robinson,  IS  ib.  306.)  But  the  property  of  a 
feme-covert,  both  general  and  separate,  is  liable  for  her  a/nte-nvpcial 
debts,  although  her  trust  estate  may  not  be  in  a  situation  to  be 
reached  for  the  satisfaction  of  any  of  her  debta.  {Fultz  v.  Fox, 
9  B.  Mon.  R.  602.)  The  power  given  to  the  husband  by  the 
statute  to  lease  his  wife's  land  is  held  not  to  embrace  land  held  by 
a  trustee  for  her  "sole  and  separate  use."  {Ca/rter  v.  Carter,  2 
Bush's  R.  288.) 

§  586.  A.  feme-covert  may  convey  her  real  estate  by  a  deed  in 
which  her  husband  joins,  or  to  which  he  has  previously  given  his 
assent  by  deed,  and  this  she  may  do  by  absolute  deed  or  by  mort- 
gage. £ut  the  conveyance  must  be  executed  and  acknowledged  in 
conformity  with  the  terms  of  the  statute,  or  the  title  will  not  pass. 
(  Vide  Moore  v.  Moore,  12  B,  Mon.  R.  665.  Oeddes  v.  West  Bap- 
tist Theo.  Inst.  13  ib.  636.  Falmouth  Bridge  Company,  16  ib. 
637.  Smith  v.  Wilson,  2  Mete.  R.  236.  Johnston  v.  Ferguson, 
Ib.  503.    BowenY.  Sabree,  2  BusKs  R.  635.    Latimer  v.  Glenn,  Ib. 
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635.     Bdhnap  v.  Martin^  4  tb.  43.    Hughes  y.  Cobma/n^  10  iS.  246. 
Kennedy  v.  7<»i  BroecJc^  11  t5.  241,)    Under  the  provision  of  the 
statute  relative  to  a  sale  of  the  wife's  land  and  a  reinvestment  of 
the  proceeds,  it  has  been  held  that  the  chancellor  has  no  inherent 
power  to  adjudge  the  sale  of  the  real  estate  of  a  feme-covert^  and 
when  she  has  a  life  estate  in  land,  the  same  cannot  be  adjudged 
sold  with  the  estate  in  remainder,  on  the  petition  of  herself  and 
hnsband.    But  the  wife  may  convey  the  same  whether  the  estate 
be  separate  or  general,  in  the  mode  prescribed  by  statute ;  and  the 
deed  of  herself  and  husband,  and  a  commissioner's  deed  on  behalf 
of  the  other  parties,  will  invest  the  purchaser  with  a  perfect  title. 
{Henning  v.  Harrisony  13  BuaKe  R.  723.     Vide  Norman  t.  Nor- 
man,  6  ib,  495.)    The  rights  of  property  between  husband  and  wife 
are  joined  by  the  domicile  of  the  parties,  and  the  domicile  of  the 
husband  makes  that  of  the  wife.     {Townee  v.  Durbin^  3  Mete.  li. 
352.)    But  the  wife  may  leave  her  husband,  and  change  her  resi- 
dence, though  not  her  domicile  without  his  consent.    {Johnson  v. 
Johnson^  12  BvsICs  M.  485.)    The  estates  of  curtesy  and  dower  in 
Kentucky  are  about  as  at  common  law,  with  only  a  trifling  differ- 
ence.    (  Vide  Johnson  v.  Johnson^  2  Mete.  It.  331.     Gully  v.  -ffay, 
18  ^.  Mon.  R.  113.    Powell  v.  Goftsam^  Ih,  192.    StifiebaugA  v. 
Wisdom,  13  ib.  469.    Welch  v.   Chandler,  Ib.  431.    Mackey  v. 
Proctor,  12  iJ.  435.    NortJusutt  v.  Whipp,  Ib.  72.    Payne  v.  Payne, 
Wib.  139.    Nedy  v.  BuUer,  10  ib.  50.     Orr  v.  HoUiday,  9  ti.  69. 
Vanarsdale  v.  Pountteroy^s  Heirs,  7  ib.  401.    Price  v.  Price's 
Heirs,  6  DancHs  R.  107.     LoAJOSon  v.  Morton,  lb.  472.     OJdham^  v. 
Henderson,  5  ib.  257.     Hichman  v.  Irving s  Heirs,  3  ib.  122.    Ste- 
vens V.  Smith,  4  J.  J.  Ma/rsh.  R.  65.    For  particulars  in  respect  to 
dower,  vide  ante  ch.  XX  VI,  XXVII,  XXVIII,  XXIX,  XXX.) 
When  the  wife  is  abandoned  by  her  husband,  she  may  sue  and  be 
sued  alone,  without  her  husband's  consent ;  and  in  all  cases  *'  where 
the  action  is  between  herself  and  her  husband,"  she  may  sue  alone. 
{SHth  V.  Patterson,  3  Bushes  R.  132.     Hannon  v.  Madden,  10  ib. 
664.    Hardin  v.  Gerard,  lb.  259.    Vide  Anderson  v.  Anderson, 
11  ib.  327.)     A  fem£^covert  empowered  to  make  contracts  by  the 
court  under  the  statute,  may  bind  herself  as  a  surety  on  the  note  of 
a  third  person,  but  in  order  that  she  have  this  power,  the  provisions 
of  the  statute  must  be  substantially  complied  with.    {Hart  v. 
GrigfXyy,  14  BusKs  R.   542.    Dunn  v.  Shaw,   lb.   574.     Mann 
v.  Martin,  Ib.  763.    Moran  v.  Moran^  12  ib.  301.) 


MARITAL  BIGHTS  IN  TENNESSEE.  783 

§  687.  In  the  State  of  Tennessee,  a  feme-^sovert  may  hold  real 
and  personal  estate  and  control  the  same,  but  she  cannot  convey 
her  real  estate  except  by  a  deed  in  which  her  husband  shall  join ; 
but  she  may  bind  her  separate  property  or  dispose  of  it  by  contract, 
deed,  will  or  otherwise,  if  the  instrument  under  which  it  was 
acquired  authorizes  it,  or  unless  she  is  restrained  from  such  disposi- 
tion of  it  by  the  settlement,  and  her  separate  estate  is  not  subject 
to  her  husband's  debts  except  by  her  written  consent,  and  it  is 
authorized  by  the  instrument  under  which  she  acquired  it.  Hus- 
band and  wife  may  be  witnesses  for  or  against  each  other,  but  will 
not  be  permitted  to  disclose  anything  that  occurred  between  them 
by  reason  of  the  marital  relation.  They  are  not  liable  for  each 
other's  ante-nuptial  debts.  The  wife  of  a  husband  judicially 
declared  to  be  insane  may  act  as  a  feme-^ole^  purchase,  receive 
and  hold  property,  make  contracts,  sue  and  be  sued,  and  her  prop- 
erty acquired  in  the  meantime  is  not  subject  to  her  husband's  debts. 
In  case  of  abandonment,  the  wife  may  convey  her  real  estate  upon 
a  privy  examination.  And  the  wife  may  dispose  of  her  property 
by  will  as  a  single  woman,  and  she  has  dower  of  an  estate  for  life 
in  all  the  lands  of  which  her  husband  died  seised,  both  legal  and 
equitable.  {Jide  Code,  %%  2113,  2123,  2285,  2288,  2398,  2399, 
2422,  2429,  2478,  2488.  Law%  of  1877,  ch.  79.  Do.  of  1879,  cK. 
100,  141.) 

§  588.  It  has  been  held  under  the  Tennessee  policy  that  a  mere 
indication  in  a  will,  of  a  purpose  that  a  testator's  daughter  enjoy 
the  portion  devised  to  her  as  she  may  see  fit,  is  not  sufficient  to  cut 
ofE  the  marital  right  of  her  husband.  ( Wood  v.  Polk,  12  Heisk. 
R.  220.  Vide  Brown  v.  Foote,  2  Tmn.  Ch.  R.  255.)  And  the 
rents,  issues  and  profits  of  real  estate  to  which  a  woman  acquires 
title  during  coverture  are  subject  to  the  husband's  debts,  if  there  be 
no  technical  separate  estate,  and  no  express  exclusion  of  his  rights. 
{Lucas  V.  Rickerichy  1  Le^s  R.  726.)  But  a  conveyance  of  land 
to  a  married  woman  to  her  sole  and  separate  use  for  life,  vests  the 
title  in  her,  and  the  husband,  under  the  laws  of  Tennessee,  does 
not  acquire  any  estate,  whatever  in  such  land,  by  virtue  of  his 
marital  relation.  {Btickalen  v.  JSlantoUy  7  Coldw.  R.  214.  Vide 
Pooley  V.  WMy  3  ib.  599.  Jermmgs  v.  Jennings,  2  Heisk.  R. 
283.  BoUows  V.  Corley^  6  ib.  1.  Tarbox  v.  Touder,  1  Tenn,  Ch. 
R.  163.)  But  direct  gifts  to  the  wife  are  held  to  innure  to  the 
husband.    {Moing  v.  Helm,  2  Tenn.  R.  308.    Vide  Cheatham  v. 
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HeaSy  2  Tenn,  Ch.  li.  763.)  In  respect  to  the  transfer  of  the  wife's 
real  estate,  it  has  been  held  that  land  conveyed  to  the  wife  by  deed 
in  fee  simple,  without  the  restriction,  may  be  conveyed  by  her  aud 
her  husband,  in  trust,  to  secure  her  husband's  debt ;  but  if  she  held 
the  land  as  her  separate  estate,  which  was  settled  upon  her  for  her 
separate  use,  it  cannot  be  disposed  of  for  that  purpose.  A  grantee, 
however,  who  has  acted  in  good  faith,  will  be  protected,  notwith- 
standing the  husband  may  have  exerted  a  wrongful  influence  in 
getting  his  wife's  privy  examination ;  although  without  the  privy 
examination  of  the  wife,  her  deed  will  be  void,  and  she  may  recover 
the  possession  of  the  land  conveyed.  ( Voorhiea  v.  Granherryy 
5  Baxter's  li,  704.  McCaUum  v.  PetigreWy  10  Eeisk.  JR,  3iH. 
Anderson  v.  Brewerh/j  11  tb.  29.  Vide  llix  v.  GosUngy  1  Zec^s 
JR,  560.  Bohertson  v.  WHburUy  IK  633.  Lightfoot  v.  Bass^  2 
Tenn.  Ch,  B.  677.  Chatterton  v.  Toungy  II,  768.  Z,i^)ey  v. 
Lisbeify  Ih»  5.  Finnigan  v.  Finnigauy  3  ih,  510.  SfcCcMey. 
OHchJield^  5  HeiaJc.  B,  288.  Friedenwald  v.  MuVaWy  10  ib.  226, 
Cherry  v.  GlemenUy  10  Hvmp.  B.  552.  Jmies  v.  Walkupy  5 
Sne&Vs  B,  136.)  As  a  rule,  the  wife's  title  to  real  estate  can  be 
divested  only  by  the  joint  deed  of  herself  and  husband,  executed 
in  compliance  with  the  forms  prescribed  by  the  statute.  {iOope  v. 
Meelcsy  3  Head's  B.  387.  Wright  v.  Dufieldy  58  Tenn,  B.  2  J  8. 
Cowden  v.  PittSy  Ih,  59.  Vide  Unchurch  v.  Anderson^  59  Ih. 
410.  Ex  parte  Yarhoroughy  1  Swanks  B.  202.  Chester  v.  Greery 
5  Hump,  B,  26.  Blowmer  v.  Bloomery  6  Baxt.  B.  98.  Gray  v. 
Bobby  4  Beish  R.  74.  Dodd  v.  Benthaly  Ib.  601.  Stephens  v. 
Porter y  11  ib.  341.  Mowat  v.  Kestersouy  6  Coldw.  B.  452.  iSuwr- 
rf^n  V.  Lindsleyy  Ib.  122.  ISatherson  v.  Pavis,  2  «J.  443.  Gilles- 
pie V.  Worfordy  Ib.  632.  Bregg  v.  FramMiny  4  Sneed^s  B.  129.) 
A  mt:Tried  woman  abandoned  by  her  husband  cannot  avoid  a  sale 
of  her  estate  under  a  power  given  her,  because  of  the  failure  of 
her  husband  to  join  in  the  same.  {Leonard  v.  Masony  1  Lea^s  R. 
384.  Vide  McAllister  v.  McAUistery  10  IleisJc.  B.  345.)  A  hus- 
band's bo7ia  fide  investment  of  money  in  improvements  upon  his 
wife's  estate  cannot  be  subjected  to  satisfaction  of  the  claims  of  hie 
creditors.  {McFerrin  v.  CarteVy  59  Tenn.  B.  836.  Vid^  Shaclddi 
v.  Polky  4  Heisk.  B.  104.  Catron  v.  Wa/rreny  1  Coldw.  B.  358.) 
And  the  husband  can  in  no  case  charge  the  separate  estate  of  his 
wife  for  money  expended  by  him  in  making  improvements  thereon. 
{Ilnyhtb'  V.  Petersy  1  Cold/u).  B.  67.    £hott  v.  Carpentery  3  Eead9 
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R.  542. )  The  wife's  real  estate  is  expressly  exempted  from  sale 
for  the  husband's  debts ;  and  it  is  held  that  the  rule  includes  her 
leaseholds.  {Kelley  v.  Schultz^  12  Heiak,  ^.218.  Vide  Young  v. 
Jones^  9  Uumph.  R.  551.  Ames  v.  Norman^  4  SneecPa  R.  683. 
Toung  V.  Lea^  3  ih,  249.)  It  has  been  held  in  Tennessee  that  a 
deed  from  the  husband  to  the  ^nf e,  or  vice  versa,  is  absolutely  void. 
{Perry  v.  GUl^  2  Humph,  R.  218.)  But  a  promissory  note  or  other 
evidence  of  debt  made  payable  to  husband  ^nd  wife  will  survive  and' 
belong  to  the  wife  on  the  death  of  her  husband.  {Johnson  v.  Lv^h^ 
6  Coldw.  R.  113.  Vide  McMillan  v.  Mason,  5  ib.  363.)  And 
under  certain  circumstances,  the  wife  may  have  an  action  against 
her  husband  to  recover  a  claim  belonging  to  her.  {Bennett  v. 
Winjleld^  4  Heish  R,  440.  Yide  Murdoch  v.  Johnson,  7  Coldvx. 
R.  605.)  In  order  that  a  married  woman  be  bound  by  her  con- 
tracts in  Tennessee,  it  is  necessary  that  she  have  a  separate  estate 
with  power  conferred  upon  her  with  reference  to  it,  and  that  the 
undertaking  be  made  with  regard  to  it.  {Kerby  v.  MiUer,  4 
Coldw,  R.  4.  Vide  McFerrin  v.  White,  6  ib,  499.  Sheppard  v. 
Kendle,  3  Humph,  R,  80,  Harris  v.  Taylor,  3  Sneers  R.  536. 
Parker  v.  Cowan,  1  Heisk,  R.  518.  Arrington  v.  Roper,  3  Tenn^ 
CL  R.  572.     Parker  v.  Steed,  1  Lea^s  R.  206.) 

§  589.  In  the  State  of  North  Carolina,  the  constitution  secures 
to  the  wife  all  of  her  property,  however  acquired,  free  from  the 
debts  or  liabilities  of  her  husband,  and  she  may  dispose  of  the  same 
by  will,  and  with  the  written  assent  of  her  husband  she  may  dis- 
pose of  it  by  conveyance.  {State  Const,  art.  10,  §  6.)  But  by 
statute,  a  feme^covert  is  prohibited  from  making  any  contract  to 
affect  her  property  without  the  written  consent  of  her  husband, 
unless  she  is  a  free  trader,  except  for  necessary  expenses  of  herself 
or  family.  She  may  be  a  free  trader  with  the  consent  of  her  hus- 
band, contained  in  a  writing  executed  by  him  with  her  which  must 
be  registered.  She  has  dower  as  at  common  law.  {Bat  R,  S.,  ch. 
69.)  Property  acquired  after  the  adoption  of  the  constitution  by 
a  wife  married  prior  thereto,  vests  in  her  as  her  separate  estate,  free 
from  "the  debts,  obligations  or  enjoyments  of  her  husband." 
(Jlolliday  v.  McMilUm,  79  N.  C.  R.  315,  318.  Yide  O'Connor  v. 
Harris,  81  ih.  279.  Apple  v.  Allen,  3  ib.  120.  Baron  v.  Ilolt,  2 
Jonei  Z.  R.  323.)  Where  land  is  bought  with  money  belonging 
to  the  wife's  separate  estate,  and  the  conveyance,  through  mistake 
or  otherwise,  is  taken  in  the  name  of  the  husband,  a  resulting  trust 
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is  created  in  favor  of  the  wife,  and  a  jvurchaaer  from  the  husband, 
with  notice,  or  a  pnrchaser  under  an  execution  against  the  husband, 
with  or  without  notice,  is  affected  hj  the  trust  {Lyon  y.  AUcin^ 
78  N.  a  R.  258.  Drda  v.  Young,  70  tJ.  450.  Whibekead  v. 
WhiUhead,  64  ib.  588.  Vide  Towles  v.  Fisher,  77  ib.  437.  Huh 
V.  Skinner,  7J  ib.  539.  State  v.  (JZiwr,  70  ift.  60.  P^notfC  v.  Joto. 
67  ib.  126.)  And  in  a  suit  by  a  purchaser  at  an  execution  sale^ 
seeking  to  dispossess  the  husband  of  his  wife's  knd,  the  wife's  po6- 
sesBorj  right  is  such  an  interest  in  the  controversy  as  entitles  her  to 
be  made  a  party  defendant.  Cecil  v.  Smith,  81  N.  C.  E.  2S5. 
Vide  Shieler  v.  MiUsaps,  71  iS.  297.  Jenkins  v.  Bobbitty  77  iJ. 
385.)  A  wife  may  maintain  an  action  against  her  husband  to  recover 
from  him  her  lands,  which  he  withholds  from  her.  {Manning 
V.  Manning,  79  J^.  C.  H.  293.)  And  a  judgment  r^larlv 
entered  against  a  /eme-covert  is  as  binding  as  against  a  /eme-^c 
(  Vick  V.  Fqpe,  81  iT.  C.  R.  22.  Vide  Craycroff  r.  Mmh^ad. 
67  ib.  422.) 

§  590.  A  married  woman  who  is  not  a  free  trader  cannot  bind 
herself  personally  by  the  ordinary  bond  or  contract.  {HmUley  v. 
Wldtner,  77  N.  C.  R.  392.)  But  the  separate  estate  of  a  fem& 
covert  is  chargeable  on  her  contract  for  money  boirowed  with  the 
assent  of  her  trustee,  upon  the  credit  and  for  the  improvement  of 
such  estate,  although  the  estate  is  not  charged  by  or  referred  to  in 
the  contract.  And  a  mortgage  deed  of  husband  and  wife,  conrev- 
ing  the  wife's  land  to  secure  payment  of  a  debt,  is  binding  upon  the 
wife.    {NewhaH  v.  Peters,  81  N.  C.  R.  285.    Withers  v.  Sparrow, 

66  ib.  129.  Vide  Shinn  v.  Smitii,  79  ib.  310.  J^rees  v.  Green. 
Ib.  330.  Williams  v.  Green,  68  ib.  183.)  When,  however,  a  deed 
of  trust  is  given  by  the  husband  and  wife  jointly,  on  land  of  the 
latter,  to  secure  a  debt  of  the  husband,  she  occupies  the  position  of 
a  surety  toward  him,  and  is  entitled  to  all  the  rights  of  such  surety. 
{Purvis  V.  Carstaphan,  73  N.  C.  R.  575.  Vide  Jones  v.  Carttr. 
Ib.  148.     Gwathmey  v.  Pierce,  74  ib.  398.     WiUiams  v.  Munroe. 

67  ib.  164.)  A  deed  of  a  feme-covert  is  void  unless  executed  in 
accordance  with  the  statutes  of  the  state.  {Den  v.  Barfield,  S 
Murph.  R.  390.  Burgess  v.  Wilson,  2  Dev.  R.  806.  SuUan  v. 
Sutton,  1  Deo.  <&  BaU.  R.  582.  Gilchrist  v.  Brice,  Ib.  3«. 
Green  v.  Branton,  1  Dev.  Eg.  R.  600.)  Lands  conveyed  to  hns- 
band  and  wife  have  been  decided  in  North  Carolina  to  be  bfild 
by  them  by  entireties.     {Mo&ey  v.  WhUmcrSy  8  Dev.  dk  BaHH 
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R.  537.     Vide  King  v.  LiMUj  77  If.  C.  R.  188.    Matthews  v.  Cope- 
land,  79  iJ,  493.) 

§  591.  In  South  Carolina,  the  real  and  personal  property  of  the 
leife  is  held  and  controlled  bj  her  as  her  separate  estate,  the  same 
as  though  she  was  single,  and  she  may  acquire  property  in  the  usual 
ways,  except  that  she  may  not  receive  it  from  her  husband  to  the 
detriment  of  his  creditors.  She  may  bequeath,  devise,  alienate  or 
otherwise  dispose  of  her  property  the  same  as  though  she  were 
unmarried,  and  her  property  is  not  subject  to  her  husband's  debts. 
She  is  entitled  to  dower  as  at  common  law.  {State  Const,  art.  14, 
§  8.    R.  8.  of  1878,  oh.  83,  100.) 

The  constitution  of  1868,  being  so  plain  upon  the  subject  of 
marital  rights,  there  has  not  been  much  litigation  upon  the  subject 
in  the  state,  and  there  would  not  seem  to  be  occasion  for  much  in 
the  future.  Prior  to  the  adoption  of  the  constitution,  the  wife  had 
no  power  to  bind  her  separate  estate,  or  enter  into  a  valid  contract 
in  the  ordinary  way,  although  she  might  become  a  sole  trader,  and 
by  pennission  of  her  husband  she  might  have  the  benefit  of  her 
own  earnings,  and  in  a  specified  way  she  might  release  her  interest 
in  lands.  ( Vide  Hays  v.  Hays,  5  Rich.  L.  R.  31.  Hodges  v. 
Cobb.  8  ib.  50.  De  Hay  v.  Dennis^  14  Pick.  Eg.  R.  27.  Reese 
V.  Holmes,  5  ih,  681.  Dunn  v.  Dwnn,  1  S.  C.  R.  350.  PhiUips  v. 
Rimers,  Ih.  448.)  But  as  the  law  now  stands,  9^  feme-covert  has 
power  to  receive  property  as  her  separate  estate,  and  hold  the  same 
free  from  the  debts  of  her  husband,  and  may  dispose  of  it  as  she 
sees  fit,  and  having  power  to  alienate  her  separate  estate,  she  may 
pledge  it  as  security  for  her  husband's  debts.  (  WitseU  v.  Charles- 
ton, 7  S.  C.  R.  88.  Charles  v.  Coker,  2  ib.  122.)  And  if  a  wife 
permit  her  husband  to  manage  her  separate  estate  and  dispose  of 
the  income  as  he  sees  fit,  she  will  be  bound  by  his  acts,  and,  indeed, 
equity  may  treat  the  transaction  as  amounting  to  a  gift  of  such 
income  to  the  husband.  {Reeder  v.  Flvnn,  6  Rich.  R.  216.) 
'WTien  property  is  settled  to  the  joint  use  of  husband  and  wife,  the 
interest  of  the  husband  in  the  estate  will  be  subjected  in  equity  to 
the  claims  of  his  creditors.  {Creighton  v.  Clifford,  6  Ri<!h.  R. 
188.)  Lands  conveyed  to  husband  and  wife  in  South  Carolina  is 
lield  by  them  in  entirety.  {Bonier  v.  MvUvns,  4  Rich.  Eg.  R.  80.) 
And  whatever  control  an  executrix  acquires  over  the  estate  of  the 
testator,  by  virtue  of  her  ofiice,  vests  in  the  husband  on  their  inter 
marriage.    {Oates  v.  Whitstone,  8  8.  C.  R.  244.) 
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%  592.  In  the  State  of  Georgia,  all  property  belonging  to  the  wife 
at  the  time  of  lier  marriage  or  subsequently  acquired  by  her,  belongs 
to  her  as  her  separate  property  free  from  the  debts  and  liabilities  of 
her  husband,  in  respect  to  which  she  may  contract,  sue  and  be  sued 
in  her  own  name  as  a  feme-sole,  except  that  she  cannot  bind  her 
property  by  a  contract  of  suretyship.  By  the  consent  of  the  hus- 
band, the  wife  may  become  a  free  trader,  when  she  will  be  liable  as 
a  feme-sole,  and  her  acquisitions  in  the  meantime  will  be  her  sepa- 
rate property.  She  is  entitled  to  dower  substantially  as  at  common 
law,  except  it  is  declared  by  statute  that  she  shall  hare  no  dower  as 
against  a  mortgagee  for  purchase  money  until  the  same  is  paid  up, 
nor  in  lands  contracted  by  the  husband  to  sell.  The  hnsband  mar 
recover  for  a  tort  committed  on  the  wife.  {Swp,  Code  in  1878, 
§  32&-328,  667,     Code,  §§  1763, 1764,  1768, 1769, 1783,  2960.) 

§  593.  Prior  to  the  act  of  1866  relating  to  the  property  of  married 
women,  the  real  estate  belonging  to  the  wife  on  her  marriage  vested 
in  and  passed  to  the  husband  in  the  same  manner  as  her  personal 
property,  although  the  husband  might  give  to  his  wife  his  own 
property  so  that  she  could  hold  it  against  subsequently  contracted 
debts.  {Thompson  v.  Frazier,  60  Ga.  R.  82.  Cam  v.  Furlow,  47 
ib.  674.  Whitehead  v.  Arline,  43  ih.  221.  Wiggins  v.  Blo^nt^ 
33  ih.  409.  Roby  v.  Boswell,  23  ib.  51.  Royston  v.  Royston,  21 
ih,  161.  Horn  v.  Ross,  20  ih,  210.  Yide  Boston  v.  Cum'mn^ 
16  ih.  102.  Williafns  v.  Allen,  17  VJ.  81.  Dunahoo  v.  Holland,  51 
tJ.  147.  Hooper  v.  HoweU,  52  ih  315.  Cavenaugh  v.  Avnch- 
lacker,  36  ib.  500.  Sperry  v.  Haslain,  57  ih.  412.  Bailey  v. 
Simpson,  Ib.  523.  Zimmer  v.  Dansby,  56  ib.  79.)  Although  the 
power  of  the  wife  to  hold  a  separate  estate  was,  of  course,  recog- 
nized, and  if  the  terms  under  which  she  held  it  did  not  forbid  it, 
she  might  dispose  of  it  by  absolute  deed  or  mortgage.  {CarmUJiod 
V.Walters,  33  Oa.  R.  316.  Vide  Atkinson  v.  BeaU,  Ib.  153. 
DaUas  v.  Heard,  32  ib.  604.)  But  under  the  constitution  of  1868, 
husband  and  wife  are  no  longer  a  unit  in  contemplation  of  law,  but 
are,  so  far  as  property  is  concerned,  two  distinct  persons,  with 
distinct  and  separate  rights,  and  every  wife  who  has  married  since 
the  adoption  of  tlie  constitution,  remains,  as  to  her  property,  a 
feme-sole,  without  even  the  necessity  of  a  trustee  to  protect  her 
interests ;  and  she  may  purchase,  hold,  and  convey  property,  con- 
tract, be  contracted  with,  sue  and  be  sued,  as  2^  fem.e-scle.  {fluf 
v.  Wriyht,  39  Ga.  R.  41.    Vide  Booker  v.  Warrill,  55  ib 
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EiU  V.  Wcddrop,  57  ib.  134.  Glover  v.  Mo(yre,  60  ih.  189.)  And 
when  the  wife  has  a  separate  estate  in  land,  she  may  dispose  of  the 
came  by  the  ordinary  deed.  {Brown  v.  Kimhrough^  55  Oa.  It. 
41.  Winn  v.  FickLur^  54  iJ.  529.  Mounger  v.  Duke^  53  iJ.  277.) 
She  may  take  a  conveyance  from  her  husband,  or  make  a  convey- 
ance to  him,  but  in  that  case  the  statute  requires  that  there  shall  be 
two  witnesses  to  the  instrument.  {Seabrook  v.  Brady^  47  Ga.  H. 
650.)  Nevertheless,  the  wife  still  labors  under  some  disabilities  by 
reason  of  coverture.  She  is  not  permitted  to  bind  her  separate 
property  by  any  contract  of  suretyship,  nor  by  any  assumption  of 
the  debts  of  her  husband ;  and  this  restriction  applies  to  all  prop- 
erty, however  acquired,  wliich  she  holds  as  sepamte  estate.  {Dunbar 
V.  J/isd,  53  Ga.  R.  435.  Mize  v.  Hawkins^  54  ii.  500.  Vide 
Humphrey  v.  Copdand^  Ih  543.  King  v.  Thornpaony  59  ih.  380.) 
If  her  husband  has  deserted  her  and  lives  in  another  state,  the  wife 
Las  the  right  to  contract  and  be  contracted  with,  and  to  sue  and  be 
sued,  as  if  sole.  {Clark  v.  Valentine^  4  .  Ga.  R.  143.)  And  when 
she  has  been  declared  a  free  trader^  she  has  the  same  powers  and  is 
subject  to  the  same  liabilities.  ( Waters  y.  Bean^  15  Ga.  R.  358.) 
The  produce  of  lands  cultivated  by  the  wife  is  exempt  from  debts 
of  the  husband.  {Duboee  v.  MeDonald^  46  Ga.  R.  471.  Vide 
McAxoeather  v.  Smitk,  44  ih.  541.  Dumas  v.  iVeo/,  51  ib.  563.) 
And  the  husband  is  not  liable  for  the  ante-nuptial  debts  of  his  wife, 
further  than  the  amount  of  property  received  by  him  through  her. 
{Dryan  v.  Doolittle,  38  Ga.  R.  255.)  Property  bought  by  the 
husband  with  money  belonging  to  his  wife,  will  be  presumed  to  be 
his  own  until  the  contrary  is  shown.  {Moye  v.  Waters^  51  Ga.  R. 
13.  Bryan  v.  King^  Tb.  291.)  And  the  husband  may  recover 
damages  by  reason  of  torts  committed  on  the  wife,  but  the  latter 
should  be  joined  in  the  action  as  at  common  law.  {East  Tennes- 
see, etc.  R.  R.  Co.  V.  CoXy  57  Ga.  R.  252,  Vide  ReiUy  v.  United 
States,  7  a.  of  a.  R.  504.) 

594.  In  tlie  State  of  Florida  all  of  the  property,  both  real  and 
personal  of  the  wife  is  secured  to  her  by  the  constitution  of  the 
state,  free  from  the  debts  of  her  husband.  {Const,  art.  4,  §  26.) 
But  by  statute,  the  wife's  property  is  not  protected  from  her  hus- 
band's debts,  except  it  be  inventoried  and  recorded  in  the  circuit 
court  clerk's  office,  and  she  cannot  convey  away  her  property  or 
make  any  contract  to  bind  it,  except  her  husband  join  with  her, 
although  she  may  become  a  free  dealer  and  manager  of  her  own 
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estate,  and  make  contracts,  and  sae  and  be  aaed  in  relation  thereto, 
b J  obtaining  a  license  therefor  from  the  court  of  chancery.  She  is 
entitled  to  dower  in  one-third  of  the  real  and  personal  property ;  of 
all  the  real  estate  of  which  the  hnsband  was  seised  during  cover- 
tare.  Or  she  may  elect  to  take  what  is  known  as  a  child's  part, 
which  she  will  hold  absolutely.  (  Vide  Thamp.  Dig.  pp.  219-222, 
Bush's  Do.  p.  680,  581.  Act  of  February  27,  1872,  and  of 
March  11, 1879.) 

It  is  held  that  in  order  to  charge  the  wife's  property,  the  com- 
plaint in  the  action  should  disclose  whether  her  ^'separate  estate" 
In  equity,  or  her  ^'  separate  statutory  property "  is  meant ;  and  if 
the  former,  the  nature  of  the  trust  should  be  set  forth,  and  the 
trustee  made  a  party.  And  it  seems  that  the  laws  of  Florida  have 
not  changed  the  common  law  rule  that  the  promissory  note  of  a 
femercovert  is  void.  {DoUner  v.  SnoWy  16  Fla.  H.  86.  Vide 
Smith  V.  PoythresSj  2  ib.  92.  McHardy  v.  McHardy^  7  ib.  301.) 
The  provision  of  the  statute  requiring  the  husband  to  join  in  the 
transfer  of  his  wife's  property,  is  liberally  construed,  and  in  some 
cases  when  he  does  not  directly  join  with  her  in  the  transfer,  but 
has  contracted  in  respect  to  the  property  aliunde^  her  transfer  with- 
out his  joinder  has  been  sustained.  {Turmo  v.  Robert^  16  Flo.  H. 
738.)  Upon  a  contest  between  the  creditors  of  the  husband  and 
those  of  the  wife,  the  burden  of  proof  is  on  the  latter  to  show  that 
the  property  belonged  to  the  wife  as  her  separate  estate,  free  from 
the  control  of  her  husband.  {Alston  v.  Bowles^  13  Fla.  B.  117.) 
But  a  relinquishment  of  dower  in  favor  of  the  husband  is  held  to 
be  a  good  consideration  for  a  settlement  from  him  in  her  favor. 
{NaUe  V.  Lively,  15  Fla.  B.  130.) 

§  595.  In  the  State  of  Alabama,  the  constitution  declares  the  real 
and  personal  property  of  9^  feme-covert  acquired  before  or  after 
marriage  to  be  her  separate  estate,  secured  to  her  in  every  respect 
as  though  she  had  remained  a  feme-sole,  and  she  may  bequeath  or 
devise  the  same,  but  she  is  not  permitted  to  convey  it  except  by  a 
conveyance  in  which  her  husband  shall  join.  {Const,  of  1875.) 
And  by  the  statute  her  husband  is  made  her  trustee  to  manage  and 
control  her  separate  estate,  and  he  is  not  made  liable  to  account  for 
the  rents,  issues  and  profits  thereof,  although  they  cannot  be  taken 
for  his  debts,  and  when  sold  they  may  be  reinvested  and  be  her 
separate  estate.  The  wife's  separate  estate  is  made  liable  for 
necessaries  furnished  for  family  use.     The  wife  is  entitled  to  dower 
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in  all  the  lands  of  which  the  hufiband  was  seised  daring  coverture, 
and  if  the  husband  die  solvent  and  without  lineal  descendants,  she 
has  one-half,  otherwise  one-third ;  although  she  may  relinquish  the 
same  by  joining  with  her  husband  in  a  conveyance,  or  after 
the  husband  has  conveyed,  by  a  proper  release.  {Code  of  1877, 
§  2232,  et  seq.  ;  §  2376,  et  seq.,  and  §  2704,  et  seq.) 

§  596.   The  constitution   and   statutes  of    Alabama  respecting 
marital  rights  are  apparently  quite  plain  in  their  terms,  and  yet 
there  has  been  not  a  little  litigation  upon  the  subject,  but  the  result 
of  the  decisions  may  be  stated  in  a  few  paragraphs.     Both  an  equit- 
able and  a  statutory  separate  estate  in  ^feme^ole  are  recognized  by 
the  courts  of  the  state,  with  principles  peculiar  to  each.     When  the 
conveyance  or  grant  to  the  wife  is  specified  to  her  for  the  sole  and 
proper  use,  benefit  and  behoof  of  her,  her  heirs  and  assigns  forever, 
it  vests  in  her,  under  the  laws  of  the  state,  a  statutory  separate 
estate,  and  can  only  be  alienated  in  the  mode  pix>vided  by  statute. 
{Lippinoott  v.  Mitchdl^  94  U.  S,  R.  767.    Prout  v.  Hoge^  57  Ala. 
JR.  29,     Chambers  v,  JSicha^dsonj  lb.  85.     CasUeman  v.  Jeffries^  60 
ih.  380.    Vide  Coleman  v.  Smithy  55  ih.  368.    Wilder  v.  Ahemathy^ 
54  ih.  644.    ShoH  v.  Battle,  52  ih.  456.    NeUon  v.  Holly,  50  ib.  3. 
Blum  V.  Harrison  J  Ih.  16.     Rivers  v.  Carleton,  Ih.  40.     Stone  v. 
Gazzam,  46  ih.  276.     HaU  v.  CressweU,  Ih.  460.     JHfunn  v.  Oio- 
han,  45  ih.  370.     Fish  v.  Stvhhs,  30  ih.  335.    Spencer  v.  Godvyvn, 
Ih.  355.     JUaoken  v.  Mackeny  38  ih.  364.)    But  it  has  been  held 
that  a  conveyance  to  a  married  woman  ^^  to  her  own  separate  use, 
benefit  and  behoof,"  free  from  the  claims  of  her  husband,  creates  an 
equitable,  not  a  statutory  estate.    {Pepper  v.  Lee,  53  Ala.  R.  33. 
Marks  v.  Cowles,  Ih.  499.    Sprague  v.  Tyson,  44  ib.  338.    Robin- 
son V.  O'Neal,  56  ib.  541,    Blakeslee  v.  Mobile  Life  Ins.  Co.  57 
ih.  205.    Yide  Holly  v.  Floumoy,  54  i5.  99.     Chambers  v.  Rich- 
ardson, 57  ih.  85.)    And  a  conveyance  by  the  husband  directly  to 
his  wife,  in  consideration  of  natural  love  and  affection,  creates  an 
equitable  separate  estate,  which  she  may  encumber  or*  alien,  as 
though  she  were  a  feTne-sole.    {McMillan  v.  Peacock,  57  Ala.  R. 
127.    Vide  HoUiJield  v.  Wilkinson,  54  ih.  275.    Westmoreland  v. 
Foster,  60  ih.  448.)    Any  property  of  the  wife  which  would  have 
been  the  husband's  except  for  the  statute,  the  husband  is  made  the 
manager  of,  and  only  such  property  is  made  liable  for  "  articles  of 
comfort  and  support  of  the  household."    {Baker  v.  FUywmoy,  58 
Ala.  R.  650.    Jones  v.  Wilson,  67  ih.  122.     Mitchell  v.  DiUard, 
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Ih.  317.     HaUiday  v.  Jones,  lb.  526.    Vidr  WrigU  v.  Rioe  56  tJ. 
43.    Smith  V.  Doe,  Ih  456.     Iloward  v    Doughiie,   Ih.    511. 
Schuessler  v.  IFii^wi,   /6.   516.    Bender  r.   Meyer,  55  t8.   576. 
liaveeies  v.  Sioddart,  32  iJ.  599.     Carmon  v.  Turner,  Ih.  483. 
CA^A  V.  lFa^7?uin,  25  tJ.  152.)    The  "  married  woman's  law  *'  is 
construed  by  the  courts  benevolently  toward  the  wife  and  famfly, 
but  not  so  as  to  shield  any  curious  contrivance  to  injure  the  hus- 
band's creditors.     {Copdand  v.  Kehoe,  67  Ala,  R,  246.      Vide 
Cheatham  v.  Newman,  59  ib.  547.     Cf*  Connor  v.  Chamberlain^  Ih. 
431.     Danid  v.  StewaH,  56  iJ.  278.     Coleman  v.  &»i^A,  /i.  368. 
Jauney  v.  jSi^^,  /}.  408.     Carleton  v.  Rivers,  54  i6.  467.)    When 
the  husband  buys  land  and  pays  for  it  with  moneys  of  the  wife's 
statutory  separate  estate,  and  takes  the  bond  for  title  to  himself, 
the  wife  has  an  equity  which  can  be  enforced  except  as  to  honc^ 
jide  purchases  from  the  husband.    {Dixon  v.  Brown,  53  Ala.  R. 
428.    Vide  SmyUy  v.  Reese,  Ib.  89.'    Preston  v.  McMillan,  58  ih. 
84.)    In  the  absence  of  any  statutory  provision  to  the  contrary,  it 
is  correctly  held  in  Alabama  that  the  husband  is  entitled  dming 
coverture,  to  the  possession  and  management  of  real  estate  descend- 
ing to  the  wife,  and  to  receive  the  rents  and  profits  thereof. 
{Nunn  V.  Givhan,  45  Ala.  R.  370.)    But  possession,  by  a  husband, 
of  property  to  which  a  trust  in  favor  of  his  wife  has  attached,  is 
held  to  be  the  possession  of  the  wife.    (44  Ala.  R.  227.    Vide 
Marshall  v.  Crow,  29  ib.  278.     MMey  v.  Leopharty  47  ib.  257. 
Bentley  v.  Simmons,  51  ib.  165.     BeU  v.  Allen,  53  ib.  125.) 

§  597.  The  statutes  of  Alabama  do  not  render  valid  a  promissory 
note  made  by  a  wife  for  the  debt  of  her  husband.  {Daeus  v. 
Streety,  59  Ala.  183.)  Although  a  joint  note  made  by  the  hus- 
band and  wife  for  the  purchase-money,  and  a  mortgage  on  the  land 
to  secure  its  payment,  may  be  enforced  by  a  foreclosure  of  the 
mortgage,  and  the  wife  may  charge  her  separate  estate  for  labor  or 
property  contracted  for  the  benefit  of  it.  {Strong  v.  WaddeU,  56 
Ala.  R.4:7l.  Walker  v.  Smith,  28  ib.  669.  Brame  v.  McGee,  46 
ib.  170.  Vide  StriUing  v.  Bank  of  Kentucky,  48  ib.  451.  West, 
morela/nd  v.  Foster,  60  ib.  448.  Bihb  v.  Pope,  43  ib.  190.  Ccwles 
V.  Marks,  47  ib.  612.  May  v.  Smith,  48  ib.  483.  Brevard  v. 
Jones,  60  ib.  221.  Starks  v.  Malone,  61  ib.  169.  Hskridge  v. 
Diimars,  Ib.  245.)  The  separate  estate  of  a  feme-covert  can  only 
he  sold  and  conveyed  by  husband  and  wife  jointly,  in  the  manner 
prescribed  by  statute,  unless  the  instrument  by  which  the  separate 
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estate  is  created  otherwise  provides,     {ElUot  v.  Wade^  47  Ala,  R,  456. 
JlariLmond  v.  Thompson^  66  ib.  589.    Vide  Alexander  v.  Saulslury^ 
37  ii.  613.    Warfield  v.  Have^es^  38  iJ.  618.     Moses  v.  Dade^  58 
^'i.  211.     Logwood  v.  Huasey^  60  i6.  417.)     The  power  conferred 
upon  a  married  woman,  by  the  statute,  to  convey  lands  belonging  to 
Ler  separate  estate,  implies  power  to  rescind  the  contract  of  sale  in 
a  proper  case  for  her  own  protection.     {Scott  v.  Griggs^  49  Ala,  li, 
185.)     A  feme^^iovert  may  maintain  an  action  to  enforce  her  rights 
in  respect  to  her  statutory  separate  estate.     {Barclay  v.  Plants  50 
Ala,  R,  609.    Vide  Kirkaey  v.  Friend^  48  ib,  276.    Ex  parte  Cole, 
28  ih,  60.)    In  Alabama  the  common  law  rule  still  prevails  that  the 
wife's  earnings  belong  to  the  husband.     Bat  if  he  consents  that 
they  be  her  own,  and  no  rights  of  creditors  intervenes,  the  gift  will 
be  valid,  and  as  against  subsequent  creditors  the  gift  will  be  valid 
unless  tainted   with  fraud.     (Glaze  v.   Blake,  56  Ala,   R,  379. 
iSdaeffer  v.  Sheppard,  54  ih,  244.     CarUton  v.  Rives,  Ih.  467. 
Vide  Hamilton  v.  Booth,  55  ib.  60.)    And  a  fevie-oovert  who  is 
the  owner  of  a  statutory  separate  estate,  is  clothed  with  power  to 
collect  her  debts,  by  suit  or  otherwise,  and  to  receive,  with  the 
concurrence   of   her  husband,   any  property   to  which   she   may 
become  entitled  during  coverture,  without  restraint  from  her  hus- 
band, except  that  which  may  be  imposed  by  him  as  her  trustee. 
{Becton  v.  Selleck,  48  Ala.  R.  226.) 

§  598,  In  the  State  of  Mississippi,  all  property  belonging  to  the 
wife  at  the  time  of  her  marriage  or  coming  to  her  afterward,  is 
secured  to  her  as  her  separate  estatej  together  with  the  mcome 
thereof,  and  her  property  is  not  liable  for  her  husband's  debts,  and 
she  may  contract  and  be  contracted  with  in  respect  to  such  estate. 
She  is  also  entitled  to  her  own  earnings  free  from  the  debts  and 
control  of  her  husband,  except  that  she  can  have  no  claim  against 
her  husband  for  services  performed  for  him.  She  may  make  a  will 
as  Si  feme-sole.  She  may  engage  in  trade  as  9,  feme-sole  when  she 
may  make  contracts  and  become  liable  in  matters  relating  thereto, 
the  same  as  if  she  were  sole.  She  is  entitled  to  dower  in  all  the 
lands  of  which  the  husband  died  seised,  and  if  the  husband  die 
Bolvrent,  and  without  children  or  descendants  of  children,  she  is 
entitled  to  dower  in  one-half  of  the  husband's  real  estate.  {Rev, 
Code  of  1871,  §§  1779,  1780,  et  seq.  Acts  of  April  18,  1875,  wnd 
February  15,  1876.) 
§  699.  Under  the  laws  of  Mississippi,  the  wife  may  acquire  prop- 
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erty  and  hold  it  as  her  separate  estate  in  all  the  ways  and  metbods 
by  which  a  single  woman  may  do  so.    She  is  rccognizod  as  a  dis- 
tinct person  from  her  hnsband,  and  may  deal  with  him  as  she  mar 
with  others,  and  his  conveyances  and  transfers  of  property  to  her 
are  as  valid  as  though  coming  from  other  persons,  and  are  open  tu 
the  same  questions  and  inquiries,  and  the  relation  of  debtor  and 
creditor  may  subsist  between  them.    {Itaygurts  v.  Beardy  41  J/<W. 
R,  631.    Simmons  v,  Thomas^  43  ib.  31.     Memphis^  etc.  R.    A*. 
Co,  V.  Scruggs^  50  iJ.  284.    Yide  Butterfidd  v.  StwriUm^  44  tJ.  15. 
Tlwms  V,  ThomSy  45  ih.  263.     Bank  of  Louisiana  t.  WiUiams^ 
46  ib.  618.     Brooks  v.  ShdUm^  54  iJ.  353.     Porter  r.  Caspar^  IK 
359.)    And  a  feme-covert  may  bind  herself  in  matters  ^relating  to 
her  sepaTdte  property  or  business,  and  charge  such  property  for  the 
performance  of  all  such  obligations.    {Pendleton  v.  OaUbreaih^  45 
Miss,  R,  43.     PoUen  v.  James^  Ih.  129.     Netterville  v.  Rarbery 
52  ib.  168.    Newman  v.  Morris^  Ib.  402.     Porter  v.  Ilaleyy  55 
iJ.  66.    Smiley  v.  Meyery  Ib,  555.     Fwfo  Morrison  v.  Rinstotiy  Ib. 
71.    Stokes  V.  Shannony  Ib.  583.    ZaA:^  v.  Dillardy  Ib.  63.     Jfo/- 
fe«  V.   Parkamy   52  tJ.   921.    i>i&r^i  t.    CarlisUy  51   tJ.  785. 
jB<3^c?  v.  Colemany  Ib.  835.    Fw^  v.  ScruggSy  49  iJ.  705.    Partee 
y.  SUlimxiny  44  iJ.  272.     Dunhar  v.  Meyer^  43  iJ.  679.)     The 
wife  is  made  liable  for  supplies  purchased  by  her  husband  for 
improvement  of  her  separate  property  or  in  carrying  on  her  sepa- 
rate business,  although  the  rule  will  not  apply  when  she  has  leased 
the  property  to  her  husband.    {Grubbs  v.  CollinSy  54  Miss.  R.  485. 
Cook  v.  Ligon^  Ib.  368.     AUen  v.  Johnson^  48  ii.  413.     Clapton  r. 
MathewSy  Ib.  286.)    Unless  the  statute  or  the  instrument  under 
which  dLfeme-covert  takes  and  holds  her  property  prescribes  a  mode 
of  disposition,  she  has  absolute  dominion  over  it,  and  deals  with  it 
as  s.  feme-sole.    {Harding  v.  Cobb,  47  Miss.  R.  599.)    But  in  most 
cases,  the  wife  can,  by  the  joint  deed  of  herself  and  husband,  con- 
vey her  separate  real  estate,  but  no  conveyance  of  her  separate 
estate  for  the  debts  of  her  husband  will  be  binding  upon  her  beyond 
the  amount  of  her  income.    {Hartd  v.  Winn^  52  Miss.   R.  784. 
Andrews  v.  Jones^  32  ih.   274.     Vide  Shivers  v.  Simm^onsy  54 
ib.  520.    Johnston  v.  Wallace^  53  ib.  331.     Alle7&  v.  ZenoiSy  Ib. 
821.     Willis  V.    Oattmany   Ib.  721.      Mvsson  v.   Trigg^   51  ib. 
172.    Sellars  v.  KeUA/y  45  ib.  323.     PickeU  v.  Nevmiany  II.  226. 
Z/]wc?  V.  HUdebramdy  27  i5.  135.)    When  the  wife  is  abandoned 
by  her  husband  she  may  act  as  ^kfeTne-soUy  by  an  order  of  the  court 
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of  chancery,  and  then  she  has  the  entire  control  and  disposition  of 
her  property,  but  the  decree  in  no  way  concludes  the  marital  prop- 
erty rights  of  the  husband.  {Owrlandy.  Garland^  51  Miss,  R.  16  ) 
And  when  an  estate  is  vested  in  a  trustee  for  the  wife,  she  has  an 
equitable  estate  therein  with  power  to  deal  with  it  as  a  feme^ole. 
{Mu88on  y.  Trigg,  51  Miss.  172.  ShacTdeU  v.  Polk,  II.  378.)  The 
jewelry  and  furniture  of  the  wife  may  be  disposed  of  by  her,  and  the 
products  invested  in  other  property  for  her  benefit.  [Gosly  v.  HuU, 
3 1  Miss.  R.  20.)  Upon  the  death  of  the  wife  intestate,  having  no 
children  or  descendants  of  children,  the  husband  inherits  all  of  her 
property.  The  wife  is  alone  liable  for  her  ante-nuptial  debts. 
{Davis  V.  WUkinsonj  48  Miss.  R.  585.  Cannon  v.  Grantha/m,  45 
ib.  88.  Vide  Levyrey  v.  Herbert,  30  ih.  19.  Lynn  v.  Knott,  2  Am. 
L.  Reg.  604.)  But  the  wife's  coverture  is  not  a  bar  to  a  recovery 
against  the  husband  on  her  promissory  note,  when  he  is  surety. 
{McGarock  v.  Whitfield,  45  Miss.  R.  452.)  When  the  husband 
receives  and  uses  the  wife's  money  she  is  entitled  to  the  interest 
thereon  only  for  the  year  last  preceding  the  accounting.  (Thmnas 
V.  Hester,  55  Miss.  R.  656.) 

§  600.  In  the  State  of  Louisiana,  the  statutory  policy,  in  respect 
to  marital  rights,  is  peculiar.  Marriage  there  is  regarded  as  a  species 
of  partnership  between  husband  and  wife,  and  all  property  acquired 
daring  coverture,  and  the  earnings  of  each,  and  the  products  and 
revenues  of  the  separate  property  of  each,  belong  equally  to  both, 
and  upon  the  dissolution  of  the  marriage  relation,  the  same  is 
divided  equally  between  them,  and  each  takes  back  what  he  or  she 
put  into  the  community.  The  husband  is  the  head  and  master  of 
the  community,  and  manages  its  effects  and  disposes  of  the  reven- 
ues, and  the  wife  has  a  mortgage  upon  the  real  estate  of  the  hus- 
band as  security  for  the  payment  to  her  of  the  moneys  received  by 
him  for  her  account.  The  wife  may  have  a  separate  estate,  which 
slie  may  control,  but  not  alienate  without  the  husband's  consent. 
She  may  be  a  public  merchant,  when  she  may  contract  in  relation 
to  the  same  as  ^kfeme-sdU,  and  when  there  is  a  community  of  prop- 
erty between  husband  and  wife,  the  husband  is  liable  for  his  wife's 
debts,  but  the  wife  cannot  bind  herself  or  her  property  for  the  debts 
of  her  husband.  The  wife  may  contract  debts,  and  execute  mort- 
gages affecting  her  separate  estate  by  authorization  of  her  husband, 
and  by  his  consent  she  may  renounce,  in  favor  of  third  persons,  her 
matrimonial,  dotal,  paraphernal  and   other  rights,  and  she  may 
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appoint  an  agent  to  take  charge  of  her  separate  property.  In  case 
of  mismanagement  of  tlie  "Wife's  dowry  by  the  husband,  she  may 
have  her  propei-ty  separated  from  his.  Husband  and  wife  cannot 
be  witnesses  for  or  against  each  other.  The  wife  has  no  dower  in 
her  husband's  property,  but  in  lieu  other  provisions  are  made. 
(  Voorhees'  R,  S.  of  1876,  pp.  444-447.  Ci/c.  Code,  arts.  24,  25, 
122-131,  1752,  1786.) 

§  601.  There  has  been  considerable  litigation  relating  to  marit^d 
rights  in  Louisiana,  the  most  of  which  has  arisen  under  the  commu- 
nity system  prevalent  there,  and  the  following  points  seem  to  be 
settled  :  Property  purchased  during  coverture,  whether  in  the  name 
of  the  husband  or  wife,  or  in  the  joint  names  of  both,  becomes  com- 
munity property.  {Sriccession  of  Planchetj  29  Za.  Ann,  i?.  520. 
7 ally  V.  Ueffner^  Ih.  583.  Succession  of  McKenna^  23  i5.  369. 
Le  Blanc  v.  Le  Blanc^  20  ih.  206.  City  Ins.  Co.  v.  The  Lizzie 
SimmonSy  19  ih.  249.  Vide  Succession  of  Bofenschew^  29  iJ.  711. 
Newman  v.  Eaton^  27  ih.  341.  Waterer  v.  Brumjidd^  25  tJ. 
210.  Desohry  v  Schlaier^  Ih.  425.  Huntington  v.  Legros^  18 
ih.  126.)  The  revenues  of  property  situated  in  Mississippi  belorg- 
ing  to  a  husband  residing  in  Louisiana,  do  not  belong  to  or  form  a 
part  of  the  community.  {Succession  of  Robinson^  23  La.  Ann.  R. 
174.)  By  the  law  of  Louisiana,  the  burden  of  proof  is  upon  a  wife 
to  show,  outside  the  act  of  purchase,  that  property  claimed  by  her 
and  acquired  during  the  existence  of  the  community,  was  purchased 
with  her  separate  funds.  {Block  v.  Melville,  22  La.  Ann.  li. 
147.  Vide  McCay  v.  Bostner,  Ik  435.  Shuw  v.  Hill,  20  ih.  531. 
Ludeling  v.  lelton,  29  ih.  719.)  It  is  held  that  the  community 
resulting  from  marriage  is  not  a  partnership,  in  the  sense  that  a 
judgment  creditor  of  the  surviving  spouse  may  not  be  permitted  to 
enforce  collection  by  a  sale  of  the  assets  of  the  community  before 
the  community  affairs  are  settled  and  satisfied  according  to  the  rule 
in  partnership  cases.  {Baird  v.  LcTnee,  23  La.  Ann.  R.  424. 
Vide  Carpenter  v.  Featherston,  19  tJ.  508.)  And  after  the  disso- 
lution of  the  community,  the  husband,  as  its  former  head,  has  no 
power  to  sell  and  convey  title  to  any  greater  part  of  the  community 
property  than  his  undivided  half  interest  in  it.  {Bennett  v.  FvUer^ 
29  La.  Ann.  R.  663.  Vide  Succession  of  Costa,  19  iJ.  14,  Sadler 
V.  Kimhrough,  24  ih.  534.  Mann  v.  Mann,  Ih.  437.  Kellogg  v. 
DuraUe,  26  %b.  234.  WiUiams  v.  Fuller,  27  ih.  634.  FarstaU  r. 
FarstaU,  28  ih.  197.)    Prior  to  the  dissolution  of  the  community  a 
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creditor  of  the  community  cannot  seise  buildings  and  other  improve- 
ments upon  land  which  is  the  separate  property  of  the  wife,  and 
Bell  them  separate  from  the  land.     ( Whitman  v.  Za  BlanCj  28  Za, 
Ann,  H,  430.)     The  debts  of  a  marriage  union,  during  its  existence, 
are  the  debts  of  the  husband,  and  the  property  of  the  union  is  liable 
for  the  payment  of  them.     {Hmoley  v.  Orescent  City  Bank^  26  La, 
Ann,  R,  230.     Yide  Swrls  v.  Hienny  20  ib.  229.)     The  paraphernal 
or  other  separate  property  of  the  wife  cannot  be  taken  to  satisfy  the 
debts  contracted  by  the  husband  while  at  the  head  of  the  commu- 
nity.     {Lambwrt  v.  Francheboia^  16  La,  H,   1.     Vide  Beid  v. 
MochereaUy  2  WoocPs  B,  151.    Dominiques  v.  Lee^  17  La,  B,  295. 
Pecquet  v.  Pecquet^  Ib.  204.    Abat  v.  Atkinson^  21  La,  Ann,  B, 
239.    Lewis  v.  Winston^  26  ib  707.     Graham  v.  Thayer,  29  ib,  75.) 
The  husband  has  control  of  the  community  property  and  may  dis- 
pose of  it  for  value,  but  he  cannot  legally  give  it  away.    {Bister  v. 
Menge,  21  La.  Ann,  B.  216.)    Wheii  the  husband's  funds  have 
been  used  to  benefit  and  enrich  the  community,  it  will  constitute  a 
debt  of  the  community  in  favor  of  the  husband,  or  his  succession 
to  the  amount  of  such  funds.    {Denigre  v.  Denigre,  30  La.  Ann. 
B.part  1,  275.)    The  conmiunity  formed  by  a  man's  second  mar- 
riage cannot  be  held  liable  for  the  value  of  property  belonging  to  a 
former  community,  sold  by  him  during  his  second  coverture,  unless 
it  appear  that  the  proceeds  of  such  property  were  expended  for  the 
benefit  of  the  second  community,     {Bollinger^ s  Succession,  30  La. 
Ann,  B.part  1,  193.)    After  a  separation  of  property  the  wife  is 
not  bound  for  the  debts  of  the  husband  which  were  contracted 
before  the  separation,  unless  they  enured  to  her  separate  benefit  or 
that  of  her  separate  estate.     {St.  Louis  University  v.  Prudhomme, 
21  La,  Ann.  B,  525.     Vide  IlicTcmam,  v.  Thompson,  24  iJ.  264. 
Jordam,  v.  Anderson,  29  ih,  749.     Nugent  v.  Stark,  30  ib,  partly 
492.     McElvin  v.  Taylor,  Ib,  552.     Bowman  v.  Kaufmam^,  II, 
part  2,  1021.)    When  the  validity  of  a  wife's  title  to  property 
bought  by  her  during  coverture  is  assailed,  and  the  property  is 
claimed  by  the  husband's  creditors  as  community  property,  the  wife 
may  show  by  parol  that  she  purchased  the  same  with  her  separate 
funds.     (Pinards  Succession,  30  La,  Ann,  B,  part  1,  167.     Vide 
Oriol  V.  Creditors,  22  ib,  32.     Johnson  v.  Jordan,  Ib,  486.)     A 
husband  may  transfer  property  or  choses  in  action  to  his  wife  in 
payment  of  her  paraphernal  claims  against  him.     {Morrison  v. 
Seller,  22  La.  Ann.  B,  327.     Vide  Moore  v.  Moore,  20  ib,  159. 
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Lehman  v.  Barrtm,  23  ih.   185.     Rachal  v.  Le  Rouse,  18  H.  58& 
Tavztn  t.  Deilieux,  lb.  688.) 

§  602.  The  common  law  dieabilities  of  the  wife  b;  reason  of  (he 
coTertnre  are  not  all  remored  by  the  statutes  of  Looisiana.  She  is 
incapable  of  either  baying  or  selling  property,  nnlesB  her  hueband 
fioDCore  in  the  act  or  gives  his  consent  in  writing.  {jFbreman  v. 
{itMm,  30  Za.  Ann.  R.  part  2,  1117.  Vide  Cronan  v.  Coehrari, 
ST  a.  120.  Sweemon  of  Oee,  26  t5.  666.  Lehman  v.  Rar- 
fvw,  23  ib.  185.  Gviilory  v.  OuiUory,  lb.  562.  Rauliffny  t. 
foriier,  16  iJ.  209.)  And  except  in  cases  specially  authorized  by 
lav,  all  coDttacts  between  husband  and  wife  are  void.  (  Wofjuld 
T.  BohOy  21  La.  Ann.  R.  466.  Tide  Lehman  v.  i>By,  30  ih.pari 
1.  745.  W<aiier  v.  Limon^,  26  ij.  324.)  The  wife  may  bind  her 
•eparate  property  for  snpplies  fnmished  for  the  benefit  of  ench 
e«tate,  or  for  a  plantation  cnltivated  by  her.  She  can  even  bind 
her  separate  estate  by  an  engagement  to  pay  the  debt  of  her  hne- 
band  by  complying  with  the  terms  of  the  statnte  enabling  married 
vomcn  to  contract  debts.  {J'brresUr  v.  Mann,  30  La.  Ann,  R. 
part  1,  M2.  Van  Wicile  v.  Violet,  li.  part  2,  1106.  Stvffl^  t. 
Pucl-eh,  Ih.  811.  Keller  v.  Ruiz,  21  ib.  283.  WickHfe  v.  Datc- 
tnn,  19  ib.  48.  Bnt  vide  Oliver  t.  Dayriet,  23  ib.  439.  Urquhart 
V.  Thrnna*,  24  ib.  95.  Thompson  v.  Chick,  19  ih.  206.  Clavem 
V.  0ervelia8,Z(i ib. part\,  291.  Calhmm  v.  Mechanicat&  Traderi 
Rank,  Ib.  772.  5flrM  v.  itwa,  /J.  part  2,  940.)  The  wife  may 
be  sned  npon  any  claim  for  which  she  is  personally  liable,  althon^ 
the  hnsband  must  be  cited  to  authorize  her  to  appear  and  defend 
the  action.  {Francis  v.  Martin,  28  La.  Ann.  R.  403.  Vide 
Champlatn  v.  Lee,  19  ib.  148.  Marrionneaa  v.  Dovms,  Tb.  208. 
Sommers  v.  Schmidt,  25  ib.  198.  WeUa  v.  N&rton,  28  ib.  300. 
Jordan  v.  Anderson,  29  tJ.  749.)  But  the  wife  has  no  power  t« 
confeea  judgment  npon  a  community  debt,  as  the  hoBband  is  master. 
{Strother  v.  ITamM,  28  La.  Ann.  R.  839.) 

g  603.  In  the  State  of  Arkansas,  the  constitntion  provides  that 
the  real  and  personal  property  of  a  fem&^XKert,  acquired  either 
Vefore  or  after  her  marriage  in  all  of  the  ordinary  ways,  shall,  eo 
lung  as  she  may  choow,  be  and  remain  her  separate  estate  and  prop- 
ortv,  and  the  same  may  be  devised  or  otherwise  traneferred  and 
TOiiTcved  by  her  the  same  as  if  she  were  &  feme-sole,  free  of  her 
tuipbnnd  or  hie  debts,  althongb  the  legisUtnre  is  authorized  to  pro- 
\id(>  bv  statnte  for  sdiednling  snch  property  or  estate.    {Slate  Const. 
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art.  14,  §§  7,  8.)  And  the  legislature  lias  provided  by  statute  for 
the  scheduling  such  property  of  married  women,  and  the  conse- 
quence of  a  failure  to  schedule  such  property  throws  the  burden 
npon  the  wife  of  showing  the  character  in  which  the  same  is  held. 
{Laws  of  1875,  p.  172.  Laws  of  1873,  p.  382.  Ooul^s  Dig, 
ch.  1 11.)  The  wife  is  entitled  to  dower  in  her  husband's  lands  sub- 
stantially as  at  common  law.  {GavlCs  Dig.  ch.  49.)  In  order  that 
2l  feme-^xyoert  hold  property  under  the  statute,  she  must  comply 
with  its  provisions  in  respect  to  scheduling  the  same.  {Humphries 
V.  Harrison^  30  Ark.  R,  79.  Jackson  v.  Hill^  25  ib.  223.  Bee^ 
man  v.  Cowserj  22  ib.  429.)  And  in  order  to  protect  her  in  the 
enjoyment  of  property  bought  into  the  state  by  herself  and  hus- 
band, she  must  show  that  she  acquired  title  to  it  at  the  time  of  the 
purchase.  {Hydride  v.  Burke,  30  Ark.  R.  124.  Vide  O^Neill  v. 
Henderson,  15  iJ.  235.  McDcmid  v.  Orace,  Ih.  465.  Tatfum 
V.  HineSj  Tb.  180.)  The  proceeds  of  the  sale  of  the  separate  prop- 
erty of  the  wife  are  still  to  be  regarded  as  her  separate  estate. 
{KirJqHUrick  v.  Buford,  21  Ark.  R.  268.  Alien  v.  Hightovm, 
Ih.  316.  Vide  Pa/rroU  v.  Nimmo,  28  ih.  351.)  Property  may  be 
conveyed  by  the  husband  directly  to  his  wife.  {Dyer  v.  Bean,  15 
Ark.  R,  519.)  And  lands  conveyed  to  husband  and  wife  are  held 
by  them  as  at  common  law,  by  entirety.  {Robinson  v.  Eagle,  29 
Ark.  R.  202.)  The  husband  in  Arkansas  becomes  the  absolute 
owner  of  the  wife's  legacy,  and  may  dispose  of  it ;  so  held  in  1876. 
{Jacks  V.  Adair,  31  Ark.  R.  616.) 

§  604.  A  feme-covert  may  convey  her  real  estate,  but  she  must 
do  it  in  accordance  with  the  statute,  or  no  title  will  pasp.  {DitHe 
V.  Dodge,  32  Ark.  R.  453.  {Magruss  v.  Arnold,  31  ib.  103.)  She 
cannot  execute  a  title  bond  or  executory  contract  to  convey  her 
land.  {Stidha/m  v.  Matthews,  29  Ark.  R.  650.)  But  ^feme-covert, 
under  the  Arkansas  policy,  m^iy  carry  on  a  separate  trade  or  busi- 
ness, and  make  contracts,  and  sue  and  be  sued  in  reference  to  it  as 
if  sole,  and  she  has  power  to  make  contracts  relating  to  her  separate 
property.  {Trieber  v.  Stover,  30  Ark.  R.  727.  StiUweU  v. 
Adams,  29  ib.  346.  Vide  Eddins  v.  Buck,  23  ib.  507.)  And  she 
may  charge  her  separate  estate  with  the  payment  of  debts  created 
for  the  benefit,  or  in  respect  to  such  estate.  (Buckner  v.  Davis, 
29  Ark.  R.  444.  Oswalt  v.  Moore,  19  ib.  267.)  Of  course,  the 
wife  has  no  right  to  sell  or  otherwise  dispose  of  her  husband's  prop- 
erty, unless  specially  authorized  by  him  to  do  so.    {Dvnnahoe  v. 
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WiUiamSy  24  Ark.  R.  264.)  And  it  has  been  held  that  a  judgment 
by  confession  against  a  husband  in  favor  of  his  wife,  is  void,  and 
may  be  quashed  in  certioraH,  {CoutUz  v.  McMrklingy  30  AA 
R.  17.) 

§  605.  In  the  State  of  Texas,  a  feme-covert  may  hold  a  separate 
estate  in  both  real  and  personal  property,  although  the  husband  has 
the  control  and  management  of  it  during  coverture,  and  all  of  the 
property  owned  by  the  husband  at  the  time  of  the  marriage,  or 
acquired  afterward  by  gift,  devise  or  descent,  and  the  increase  of 
the  real  estate,  are  his  separate-estate,  and  the  same  rule  substanti- 
ally obtains  in  case  of  the  wife.  But  all  property  acquired  by 
husband  and  wife  during  the  marriage,  other  than  by  gift,  devise 
or  descent,  is  regarded  as  common  or  community  property,  and 
during  the  coverture  may  be  controlled  and  disposed  of  by  a  hus- 
band, and  the  same  is  liable  for  the  debts  of  the  husband,  and  also 
those  of  the  wife  contracted  for  necessaries.  The  husband  and  wife 
may  be  jointly  sued  for  the  debts  contracted  by  the  wife  for  neces- 
saries furnished  herself  or  children,  or  for  expenses  incurred  by  the 
wife  for  the  benefit  of  her  separate  property.  Upon  the  death  of 
husband  or  wife  one-half  of  the  common  property  goes  to  the  sur- 
vivor, and  the  remainder  to  the  child  or  children  of  the  deceased. 
There  is  no  dower  or  curtesy  in  the  state.  {R,  8,  of  1879,  jTp.  411, 
412.     PaechaVa  Dig.  arte.  4641,  4642,  4653.) 

§  606.  The  rights  of  husband  and  wife,  under  the  laws  of  Texas, 
respecting  community  property  are  precisely  alike,  except  that  the 
husband  has  the  control  of  it  for  the  benefit  of  both,  and  it  matters 
not  what  may  be  the  intention  of  the  husband  in  taking  the  convey- 
ance of  the  community  property ;  the  effect  upon  his  own  or  his 
wife's  rights  is  determined  by  the  law.     {Tliggina  v.  Johnson^  20 
Tex.  R.  389.    FuUerton  v.  Boyle^  18  ib.  3.     Smith  v.  Strahan^ 
16  i5.  314.    Wright  v.  Eayea^  10  ib.  130.     Vide  Edrington  v.  May- 
Jieldy  5  tb.  363.    Lett  v.  Keach^  Ih.  394.     Evston  v.  Ckirl,,  8  tb. 
299.     Mitchell  v.  Marr,  26  ib.  329.     Cooke  v.  Brem^ond^  27  ib.  457. 
Smith  V.  Bogtiet,  Ih.  607.     Sparks  v.  Spencey  40  tb.  693.     Oliver 
V.  RohertsoUy  41  ih.  422.     Schmeltz  v.  Oarey^  49  ib.  49.     Kirk  v. 
Iloiieton  Direct  Nwo.  Co.  Ih.  213.)    Property  purchased  by  the 
wife  with  her  earnings  is  community,  unless  it  appear  that  it  was 
the  intent  of  the  husband  to  give  her  the  proceeds  of  her  earnings, 
in  which  case  the  property  would  be  the  wife's  separate  estate. 
{Johnson  V.  Burfordy  39  Tex.  R.  242.    Vide  Fiek  v.  FUyreSy  43 
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ib,  340.  Edwards  v.  Jamea^  7  ib,  372.)  So  land  pnrchafied  and 
paid  for  by  the  husband  after  the  death  of  the  wife,  with  money 
belonging  to  the  community  estate,  is  community  property  and 
must  be  held  as  such.  {MoAlister  v.  Fa/rley^  39  Tex.  R.  552. 
Vide  McAfee  v.  Robertson^  43  ib.  591.  Might  v.  McOinty^  37  ih. 
733.)  The  increase  of  cattle  and  horses  during  coverture,  which 
before  the  marriage  were  the  wife's  separate  property,  belongs  to 
the  community.  {Bateman  v.  Bateman^  25  Tex,  R,  270.  Vide 
White  V.  Lynch^  26  il>.  195.)  On  the  death  of  the  connubial  part- 
ner, the  interest  of  the  deceased  in  the  community  property  passes 
to  his  or  her  heirs.  {Bell  v.  Schwarz^  37  Tex.  R.  572.  Vide 
Magee  t.  Rice^  Ib.  483.  Walker  v.  Young^  Ib.  519.  Veramendi 
V.  IlutchinSy  48  ib.  531.  Johnson  v.  Harrison,  Ib.  257.  Wall  v. 
Clarkj  19  ib.  321.  Fishback  v.  Young,  Ib.  515.  Wyche  v.  Clapp, 
43  iJ.  543.)  Although  the  husband  may  have  the  exclusive  control 
of  the  community  property  after  the  death  of  the  wife,  by  filing  an 
inventory  and  appraisement  of  the  property  as  required  by  statute. 
{Eirkland  v.  ZitHe,  41  Tex.  R.  456.  Vide  Cordier  v.  Cage,  44 
ib.  532.  Pucket  v.  Johnson,  45  ib.  550.  Tucker  v.  Brackett,  28 
iJ.  336.)  The  community  property  is  liable  for  all  community 
debts,  and  the  husband  has  the  right  to  dispose  of  such  property  to 
pay  the  same.  (  Wenar  v.  Stemel,  48  Tex,  R,  484.  Good  v.  Coombs, 
28  ib.  34.  Cheek  v.  BeUotos,  17  ?i.  613.  Primm  v.  Barton,  18 
iJ.  206.)  As  a  rule,  however,  the  private  property  of  each  partner 
of  the  matrimonial  union  must  bear  its  own  charges  and  expenses. 
(  Womack  v.  Woma^k,  8  Tex.  R.  397.  Vide  Brackett  v.  Divine, 
25  ib.  194.  James  v.  Jacques,  26  ib.  321.  Grant  v.  Whittlesey,  42* 
^J.  320.  Qrijffm  v.  Chadwick,  44  iJ.  409.  Taylor  v.  Murphy,, 
50  i5.  291.) 

§  607.  A  feme-covert  loses  many  of  her  civil  rights  by  the  mar- 
riage in  Texas,  and  many  of  them  are  expressly  reserved  to  her. 
She  has  the  capacity  to  hold  property  in  her  own  right,  separate 
and  apart  from  her  husband,  to  the  same  extent  as  that  of  her  hus- 
band, and  she  may  take  property  and  hold  it  as  her  separate  estate 
directly  from  her  husband.  {Edrington  v.  Mayfield,  5  Tex,  R. 
363.  Ilartuoell  v.  Jackson,  7  ib.  576.  Cannon  v.  Hemphill,  Ib. 
184.  Fetts  V.  FetU,  14  ib.  443.  BumeU  v.  Cocks,  15  iJ.  67. 
Reynolds  \,  Lansford,  16  iJ.  286.  Story -v.  Mitchell,  24  ih.  305, 
Baxter  v.  Dear,  Ib.  17.  P^f^hett  v  Conner,  30  ib.  104.  Fi^ 
Smith  V.  Smith,  1  iJ.  621.     Cartwright  v.  Hollis,    5    i5.    152; 
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Claiboms  y.  Tannery  18  ib.  68.    Partis  v.  Parier,  SS  ik.  m. 
Evitchisofb  y.  MiicMlly  89  ib.  487.)    The  existence  of  the  wife  is 
not  merged  in  that  of  the  hnfibaod,  and  the  two  are  not  reguded 
Bfi  one  person,  and  the  wife  when  forced  by  the  action  of  the  his- 
band  to  ajBsame  and  fulfill  the  dntiee  of  a  fefMnBcle^  or  bead  of  tb 
family,  may  exerciee  the  rights  and  privileges  of  sndi  a  podtioB. 
{AuTh  Berta  Lodge  y.  Levertouy  42  Tex,  IL  18.     Vide  BUmchdJ. 
Dugaty  5  ih.  507.     Wood  y.  Wheder,  7  ib.  13.    EarU  v.  ^^€,9 
i&.  630.)    The  wife  may  bind  her  separate  estate,  and  she  mij 
incur  debts  in  respect  thereto,  at  the  same  time  she  haa  not  the  fd 
powers  of  a  feme-eoLe  in  respect  to  personal  contracts.    She  maj 
not,  by  simple  contract,  form  a  partnership  with  other  persons,  umI 
therein  use  her  separate  property  and  retain  an  interest  as  a  psrtner, 
separate  and  exclusive  of  the  husband.    {Bradford  t.  Johnsofij  44 
Tex,  JR,  381.    Perkins  v.  Baker y  38  ib.  45.    Smotridge  v.  Lo^IJ^ 
.35  ib.  68.    Ka/ea/nxiugh  v.  Brown^  1  ib.  481.    Vide  Howard  t. 
NoHhy  5  ib,  290.     CarUorigkt  v.  i7<?aw,  /J.  152.    Pa«w  v.  Jisf, 
36  iJ.  685.    Hviehinson  v.  Underwood^  27  iJ.  255.     <?«»y^  t. 
Mevenej  31  ift.  670.)    But  the  separate  estate  of  a  yeme-coveri  is 
liable  only  in  cases  of  debts  contracted  by  the  wife  in  the  nuDoer 
provided  by  law.    {Sorrel  v.  Clayiony  42  Tex.  R.  188.     McAji^  t. 
Edbertson,  41  iJ.  356-    Fwfo  Ferguson  v.  if^e^  45  li.  574.    iStei 
V.  Bryany  18  ^"i.  453.)    The  husband  may  deal  with  his  wife  in 
respect  to  her  separate  estate,  but  his  transactions  of  this  kind  vi^ 
always  be  scrutinized  by  the  courts.    {Brgans  v.  UcUiman^  34 
Tex.  R.  403.    Vide  White  v.  BirUetty  lb.  39»*     Griffim.  v.  Chd- 
.wicky  44  ib.  409.    Arnold  v.  Beene,  30  i&.  113.)    A  /eme-caceri 
may,  jointly  witfi  her  husband,  convey  away  her  separate  property, 
but  her  conveyance  must  be  acknowledged  in  the  mode  prescribed 
by  statute.    (Pool  v.  Ghasey  46  Tex.  R.  207.    Belcher  v.  Weater, 
II.  298.    Smith  v.  EllioU,  39  *J.  201.    Pa<<^  v.  iK«y,  26  & 
685.     CallaJum  v.  Pattersony  4  iJ.  61.    Ft&  j5b2Zi«  v.  ^ram»J* 
5  ib.  195.    Zooney  v.  Adamsony  48  iJ.  619.    Slaughter  v.  ff/^«» 
98  (7.  /SI  B.  242.)    Provision  is  made  for  homesteads  to  settlers  in 
the  state,  &e  design  of  which  is  to  protect  citizens  and  their  faoii* 
lies  from  the  miseries  and  dangers  of  destitution.    (  Vide  North  t. 
ShaveTy  15  Tex.  R.  175.    Franklin  v.  Cofeey  18  ib.  413.    3W» 
V.  Duncany  21  ib.  594.     ifooj^r  v.  2?tfar,  24  ib.  17.    -S&w/^  ^• 
Oreenwoody  Ih.  224.    Paschal  v.  Cv^shma/r^  26  tJ.  74.)    The  ho* 
band  may  sue  either  alone  or  jointly  with  his  wife  for  the  recovery 
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of  any  effects  of  the  wife.  {Houston  v.  Schrimjgfy  31  Tex,  A 
667.     Vide  Caldwell  v.  Brown,  43  tb.  221.) 

§  608.  In  the  teri'itoiy  of  New  Mexico,  a  feme-covert  is  the  owner 
of  her  own  property  and  she  may  hold  it  as  her  sole  and  separate 
estate,  but  her  hnsband  has  the  control  of  it,  and  the  proceeds 
thereof  become  the  joint  property  of  husband  and  wife.  The  wife 
cannot  dispose  of  her  own  property  without  the  consent  of  her  hus- 
band. And  she  has  no  dower  in  her  husband's  land,  but  the  law 
makes  other  provisions  in  lien.  (  Vide  the  territorUd  statutes,)  In 
Arizona,  the  wife  is  entitled  to  her  own  property,  and  may  dispose 
of  it  independent  of  her  husband  by  conveyance  or  will.  And  she 
may  make  a  binding  contract  in  all  matters  relating  to  her  separate 
estate,  and  her  husband  id  not  liable  on  any  sueh  contract.  {Refo. 
SL  p.  305,  §§  1-6.)  In  Utah  territory,  sdl  the  property  owned  by 
either  spouse  at  the  time  of  the  marriage  or  afterward  acquired 
by  gift,  devise  or  descent  is  the  separate  property  of  such  spouse, 
and  may  be  held  and  controlled,  conveyed  and  disposed  of  by  the 
parties,  the  same  as  though  they  Were  unmarried,  imd  each  may  sue 
and  be  sned  as  though  single.  Dower  is  not  recognized  in  the  terri^ 
tory.  {Comp,  St.  of  1876,  j[?.  842.  Lawe  of  1872,^.  27.  Act  of 
February  18,  1872.)  In  Washington  territory,  a  feme-covert  may 
hold  and  control,  convey  and  dispose  of  her  property,  the  same  aS 
her  husband,  but  all  property  acquired  by  husband  or  wife  during 
coverture,  except  by  gift,  bequest,  devise  or  descent  is  held  by  them 
in  common,  though  under  the  control  of  the  husband,  but  the  wife'6. 
separate  property  may  be  held  exempt  from  her  husband's  debts  by 
her  executing  and  recording  an  inventory  thereof.  (  Vide  statutes 
ef  the  territory^  And  ift  Wyoming  territory  married  women  have 
power  t#  carry  on  bnsinesef,  hold  separate  estates,  and  arc  liable  for 
their  own  debts,  the  same  as  though  they  were  single.  They  are 
not  entitled  to  dower,  and  their  property  is  not  liable  for  the  debts 
of  their  husbands.     ( Vide  territorial  etatutes.) 

§  609.  In  the  territory  of  Idaho,  the  wife  may  hold  property, 
both  real  and  personal,  as  her  separate  estate  the  same  as  in  Wash- 
ington territory,  and  community  property  is  also  acquired  and  held 
by  husband  and  wife  the  same  as  in  the  latter  territory.  The  wife 
must  record  an  inventory  of  her  separate  property  in  order  to  secure 
it  from  the  husband's  creditors.  Dower  and  curtesy  are  abolished 
in  the  territory.  ( Vide  the  territorial  statutes,)  In  Montana  terri- 
tory all  property  of  a  feme^overt^  wherever  or  however  acquired. 
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may  be  held  by  her  as  her  separate  estate,  although  she  is  required 
to  make  a  list  of  it  and  record  the  same  in  order  to  secure  her  rights 
therein.  (  Vide  the  statutes  of  the  territory.)  And  in  the  territory 
of  Dakota,  a  feme-sole  may  own,  hold,  manage,  control  and  enjoy, 
sell  and  dispose  of  property,  both  real  and  personal,  the  same  as 
though  she  were  a  feme-sole^  and  husband  and  wife  may  hold  prop- 
erty in  common,  the  same  as  though  they  were  unmarried,  and 
neither  is  responsible  for  the  acts  of  the  other.  Husband  and  wife 
are  required  to  support  each  other,  and  they  may  contract  with 
each  other,  and  the  wife  may  bind  herself  by  contract,  and  make  a 
will  as  if  soUy  but  her  conveyance  of  her  separate  real  property 
must  be  acknowledged  in  due  form  or  no  estate  will  pass.  (6Vr. 
Code  of  1877,  jpp.  246,  260,  333,  343,  620.)  And  finally,  in  the 
District  of  Colombia,  all  property  real  and  personal  of  the  wife, 
however  and  whenever  acquired,  except  from  her  husband,  may  be 
held  and  enjoyed  by  her  as  her  separate  estate,  and  she  may  bind 
herself  by  contract,  and  sue  and  be  sued  in  matters  relating  to  her 
separate  estate,  and  the  widow  is  entitled  to  dower  about  as  at  com- 
mon law.     {Rev.  St.  §  727-730.) 

§  610.  It  has  been  held  in  the  territory  of  Montana,  that  a  feme- 
covert  who  owns  property  in  her  own  right  is  not  estopped  from 
asserting  her  rights  thereto  because  she  remained  silent  when  her 
husband  asserted  his  title  thereto,  and  thereby  got  a  credit.     (Grin- 
wold  V.  Boley^  1  Mon.  T.  It.  545.)    There  have  been  but  few  cases 
reported  from  the  courts  in  the  territories  involving  marital  rights. 
l>ut,  in  the  District  of  Columbia,  it  has  been  held,  that,  notwith- 
standing the  act  of  congress  permitting  married  women  to  obtain 
and  hold  property  in  the  district,  her  earnings  are  still  the  property 
of  her  husband.     (^Mitcliell  v.   Seitz^   1   Mac  Arthur's  M.   480.) 
Although  the  same  court  has  decided,  that  wherever  the  chancery 
jurisdiction  exists  a  married  woman  is  to  be  regarded  as  ^feme-sole 
in  respect  to  her  separate  property,  and  that  she  may  dispose  of  it 
as  she  pleases,  unless  restricted  or  limited  by  the  deed  or  instrument 
<a*eating  her  interest.    {Smith  v.  Thompson^  2  MacArihui^s  R. 
291.)     And  the  supreme  court  of  the  United  States  have  held,  that 
although  the  earnings  of  a  wife  while  cohabiting  with  her  husband 
in  the  District  of  Columbia  belong  to  the  husband,  yet  she  may 
have  them  by  liis  gift,  and  protected  against  his  creditors.    {Seitz 
V.  MiU'helly  94  U.  S.  R.  680.)    The  supreme  court  of  the  district 
hu8  decided  that  a  deed  of  trust  executed  by  husband  and  wife  upon 
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her  real  estate  afi  security  for  money  advanced  to  the  wife  alone,  vs 
effectual  to  pass  her  title  in  the  property  for  the  purpose  of  secur- 
ing the  loan.  {Kaisa  v.  Stichneyy  3  MdcA,  B,  118.)  And  it  is 
held  that  the  act  of  congress  of  April  10,  1869,  regulating  the 
rights  of  married  women  in  the  district  as  respects  rights  of  action, 
dooB  not  affect  rights  of  action  vested  before  the  act  took  effect. 
(^JKimbro  v.  First  National  BanJc^  1  Mao  A.  JR.  61.) 

Such  are  the  distinctive  peculiarities  created  by  statute  in  the 
cevend  states  and  territories  relating  to  married  women  and  marital 
rights.  For  more  particulars  respecting  dower  and  curtesy,  the 
testimony  of  husband  and  wife  for  and  against  each  other,  and  other 
matters  about  which  there  may  be  a  difference  of  policy,  previous 
chapters  wherein  these  subjects  are  treated  may  be  consulted ;  and 
the  subject  of  divorce  is  reserved  for  consideration  in  succeeding 
chapters  in  this  work« 


CHAPTER  XXXVIII. 
THE  iNsrrrnnoN  of  mabbiaob — how  MASBiAaB  is  reoabded  dt 

LAW  —  DITFBEENT   VIEWS  UPON   THE  SUBJECT — SOLEMNIZATION  OF 
MABRIAOB. 

§  611.  Mabbiaob  is  the  conjugal  union  of  one  man  with  one 
\(oman  for  life.  The  institution  of  marriage  is  an  ancient  and 
honorable  one,  and  the  marriage  relation  exists  in  all  Christian 
communities  especially,  and,  in  some  form,  it  is  almost  universally 
recognized  among  the  heathen.  In  Protestant  communities,  mar- 
riage is  not  rcp^arded  as  a  sacrament,  nor  as  peculiar  to  the  church 
of  Christ ;  but  it  is  considered  in  all  countries  as  the  most  sacred  of 
all  contracts,  and  in  England  it  is  celebrated  as  a  religious  cere- 
mony. In  the  United  States  it  is  only  a  civil  contract,  and  certain 
magistrates,  equally  with  the  ministers  of  religion,  have  a  right  to 
solemnize  it ;  but  the  prevailing  practice  among  the  cultivated  and 
refined  is  to  have  it  performed  by  a  clergyman,  and  attended  with 
religious  ceremonies. 

Marriage  is  of  a  public  nature,  and  the  welfare  of  civil  society, 
the  happiness  of  families,  and  the  credit  of  religion,  are  deeply 
interested  in  it.    Indeed,  the  institution  of  marriage  is  really  the 
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most  important  of  all  the  doinestic  relations.  It  is  emphatically 
one  of  the  chiof  foundations  of  social  order;  it  in\oI\re8  manl 
duties  and  l^al  obligations  of  a  mpst  serious  concern ;  and  the  ties 
and  relations  which  result  from  it  are  of  th^  highest  inaportanoe  to 
the  parties  and  to  society.  It  i*  rogulated  bj  law  in  every  civilized 
eommonwealth,  and  all  good  citizens  arc  bonnd  by  the  regulations 
which  are  made.  In  all  civili:5ed  countries,  especially,  the  doctrine 
is  conceded  that  men  and  women  ought  not  to  follow  their  animal 
instincts  in  their  social  relations  to  one  another,  but  that  tbev  should 
be  conjugally  nnited  by  a  band  which  nothing  but  deatli  citn  sunder. 
In  some  countries  men  are  permitted  Ui  take  to  then^selves  more 
than  one  wife ;  but  the  practice  is  looked  upon  with  horror  and  dis- 
gust among  Chri^tian  communities,  and  it  is  nowhere  tolerated  in  a 
Christian  country  except  by  the  Mormoos  of  the  United  States. 

§  612.  Marriage  is  considered  by  the  law  in  no  other  light  than 
as  a  civil  contract.     This  is  the  doctrine  now  universally  conceded 
both  in  England  and  America.    Whatever  question  or  controversy 
may  exist  among  legal  writers  and  jurists  concerning  the  natnre  of 
the  relation  subsisting  between  husband  and  wife  after  marriage  — 
whether  the  rights  and  liabilities  of  the  parties  are  then  to  be  rtgn- 
lated  and  governed  by  the  principles  applicable  to  all  civil  contracts, 
or  the  contract  is  to  be  considered  as  merged  in  the  higher  nature 
of  the  dtatus  created  by  the  agreement  of  the  parties  —  all  the 
authorities  concur  in  this,  that  marriage  has  its  origin  and  founda- 
tion in  a  purely  civil  contract.    But  while  it  is  undoubtedly  a 
coptract,  it  is  a  contract  sanctipned  by  law,  controlled  by  considera- 
tions of  public  policy  vital  to  the  order  and  harmony  of  social  life, 
and  in  its  nature  indissoluble,  except  by  violations  of  duty  on  the  one 
p^rt,  to  be  taken  advantage  of  in  a  special  manner,  provided  by  law, 
on  the  other. 

Some  writers  prefer  to  treat  marriage  rather  as  a  itatua  than  as  a 
contract ;  and  Judge  Story  seems  to  have  sanctioned  this  view.  He 
says,  in  his  work  on  the  conflict  of  laws :  "Marriage  is  not  treated 
as  a  mere  contract  between  the  parties,  subject,  as  to  its  contina- 
aiice,  dissolntipn,  and  effects,  to  their  mere  pleasure  and  intentions. 
But  it  is  treated  ^  a  civil  institution,  the  most  interesting  and 
important  in  its  nature  of  any  in  society."  {Story's  Cof\/lic$  of 
ImJPSj  §  200.)  ^nd  Mr.  Bjshop  ajQSrm^  that  to  term  inarriAge  "^^ 
contract  is  as  great  a  practical  inconvenience  as  to  call  ^  certain 
well  known  engine  for  propelling  railroad  cars  a  horse,  adding,  but 
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it  difiers  from  other  horses  in  several  particulars,  and  liien  explains 
the  particnlars."  He,  therefore,  designates  the  relation  in  his  work 
by  the  words  " status  of  marriagey^  instead  of  " contract  of  mar- 
riage."   (1  Bishop  on  Mar.  and  Di/o.  §§  18, 19.) 

Mr.  Shelford,  in  his  treatise  on  marriage  and  divorce,  says: 
^  Marriage  is  considered  in  every  country,  and  may  be  defined  to 
be  a  contract  according  to  the  form  prescribed  by  the  law,  by  which 
a  man  and  woman,  ciq>ab1e  of  entering  into  such  a  contract,  mutu- 
ally engage  with  each  other  to  live  their  whole  lives  together  in  the 
state  of  union  which  ought  to  exist  between  a  husband  and  his  wife. 
{Shelf  orePs  Mar.  and  Div.  1.) 

Mr.  Bogers,  in  his  work  on  ecclesiastical  law,  says :  ^  Marriage 
is  a  contract  having  its  origin  in  the  law  of  nature  antecedent  to 
all  civil  institutions,  but  adopted  by  political  society,  and  charged 
thereby  with  various  civil  obligations.  It  is  founded  on  mutual 
consent,  which  is  the  essence  of  all  contracts ;  and  is  entered  into 
by  two  persons  of  different  sexes,  with  a  view  to  their  mutual  com- 
fort and  support,  and  for  the  procreation  of  children."  {Rogeri 
EodemMtioal  Law  {2d  ^.],  695,  tiL  Marriage.) 

Ayliff  says :  "  Marriage  is  a  lawful  coapling  and  joining  together 
of  a  man  and  woman  in  an  individual  state  or  society  of  life,  during 
the  lifetime  of  one  of  the  parties ;  and  this  society  of  life  is  con- 
tracted by  the  consent  and  mutual  good  will  of  the  parties  toward 
each  other.*'  {AyUff^s  Parergon^  juris  canonioi  AngUcani^  359.) 
Lord  Robertson,  a  Scotch  judge,  said :  ^^  Marriage  is  a  contract 
sui  gensrisj  and  differing,  in  some  respects,  from  all  other  con- 
tracts, so  that  the  rules  of  law  which  are  applicable  in  expounding 
and  enforcing  other  contracts  may  not  apply  to  this.  The  contract 
of  marriage  is  the  most  important  of  all  human  transactions.  It  is 
the  very  basis  of  the  whole  fabric  of  civilized  society.  The  status 
oi  marriage  is  juris  gentiv/m^  and  the  foundation  of  it,  like  that  of 
all  other  contracts,  rests  on  the  consent  of  parties;  but  it  diff^« 
from  other  contracts  in  this,  that  the  right,  obligations,  or  duties 
erieittg  from  it  are  not  left  entirely  to  be  regulated  by  the  agree- 
ment of  parties,  but  are,  to  a  certain  extent,  matters  of  municipal 
regnlation  over  which  the  parties  have  no  control  by  any  declara- 
tion of  their  wilL 

§  613.  Chief  Justice  Robertson,  of  Kentucky,  observed:  *^ Mar- 
riage, though  in  one  sense  a  contract,  because,  being  both  stipulatory 
snd  consensual,  it  cannot  be  valid  wi&out  the  spontaneous  concur- 
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rence  of  two  competent  iiiindB,  is  nevertheless  *tt^  generis  j  md, 
unlike  ordinary  or  commercial  contracts,  is  jmblicijuris^  because  it 
establishes  fundamental  and  most  important  domestic  relatiois. 
And  therefore,  as  every  well  organized  society  is  essentially  inter 
ested  in  the  existence  and  harmony  and  decorum  of  all  itd  social 
relations,  marriage,  the  most  elementary  and  useful  of  them  all,  is 
regulated  and  controlled  by  the  sovereign  power  of  the  state,  and 
cannot,  like  mere  oontractSj  be  dissolved  by  the  mutnal  consent 
only  of  contracting  parties,  but  may  be  abrogated  by  the  sovereign 
will,  either  with  or  without  the  consent  of  both  parUeSy  whenever 
the  public  good,  or  the  justice  to  both  or  either  of  the  parties,  will 
be  thereby  subserved.  Such  a  remedial  and  conservative  power  is 
inherent  in  every  independent  nation,  and  cannot  be  subjected  to 
political  restraint  or  foreign  control  consistently  with  the  public 
welfare.  And  therefore,  marriage,  being  much  more  than  a  con- 
tract, and  depending  essentially  on  the  sovereign  will,  is  not,  as  we 
presume,  embraced  by  the  constitutional  interdiction  of  legislative 
acts  impairing  the  obligation  of  contracts.  The  obligation  is  cre- 
ated by  the  public  law,  subject  to  the  public  will,  and  not  to  that 
of  the  parties."    {Maguire  v.  Maguirej  7  Daiids  R.  181,  183.) 

Arid  many  authorities  may  be  cited  from  the  American  coarts  to 
the  effect  that  marriage  is  regarded  simply  as  a  civil  contract  whicli 
may  be  entered  into  by  competent  parties  in  the  same  maimer  as 
any  other  agreement  is  made.  But,  at  the  same  time,  the  marriage 
contract  is  looked  upon  as  one  of  a  peculiar  characttr,  and  subject 
to  peculiar  principles.  It  may  be  entered  into  by  the  mutual  agree- 
ment of  the  parties,  but,  as  in  the  case  of  ordinary  commercial 
contracts,  it  cannot  be  determined  by  the  will  of  the  parties,  and 
the  relation  must  continue  to  subsist,  though  one  of  the  parties  may 
become  incapable  of  performing  his  or  her  part  of  the  compact 
Marriage  is,  therefore,  not  only  a  contract,  but  it  is  an  institution, 
embodying  in  it  the  laws  respecting  husband  and  wife  recognized 
in  the  place  where  the  same  is  consummated,  and  the  conjugal 
union  must  continue  until  it  is  dissolved  by  the  death  of  one  of  the 
parties  or  by  the  laws  of  the  land.  It  is  treated  as  a  civil  staiut 
existing  l^etween  one  man  and  one  woman,  legally  united  for  life, 
for  those  civil  and  social  purposes  which  are  based  upon  the  dis- 
tinction of  sex.  ( Vide  ClayUm  v.  Wa/rdMy  4  iV'.  T.  B,  230,  232. 
Cheney  v.  AfnoU,  15  ib.  345.  347,  348.  Hayes  v.  The  People^ 
25  Ih.  390,  395.     O'Oa/ra  v.  Eiserdohr,  38  iJ.  296,  298.     BisseU  v. 


TSB  INSTITUTION  OF  MARRIAGE.  809 

JSisseU,  65  Barh.  B.  825.  The  People  v.  Bc^holfy  U  Hvm!% 
It.  272,  274.  Wright  v.  Wright,  48  Row.  Pr.  R.  8.  KeOy  v. 
McCarthy,  3  Bradf.  R.  7,  9,  10.  UtUe  v.  ZitOe,  13  Gray's  R. 
264,  266.  2?tte<wi  v.  Biteon,  4  5.  /.  R.  87,  101, 102.  Quardiana 
of  the  Poor  V.  Nathans,  2  Brews.  R.  149.  PhysicKs  Estate,  Ih. 
179.  i7awte  v.  /Sfe^y,  6  i?inn.  5.  405.  EHham  v.  i^'iteZrf,  79 
Penn.  R.  194.  Tovmsend  v.  Qriffin,  4  Harring.  R.  440,  442. 
Bennison  v.  Bennison,  85  J/e?.  -ff.  361.  Kinney  v.  Comirhori' 
wealth,  30  G^ra«.  ^.  858.  6V<5ew  v.  7%^  /S&zA?,  58  ^Za.  .B.  190. 
Bickson  v.  Bichson,  1  IV^.  i?.  110,  112.  Frashee  v.  7%^  /iftcr^'^, 
3  T'^a?.  4/?p.  i?.  263.  4Sitorr  v.  EamUtm,  1  Beady^s  R.  268. 
^t/^A  V.  Ottenheimer,  6  Or^.  5.  231.)  Intention  is  an  essential 
ingredient  of  the  contract  of  marriage,  and  hence  a  marriage  cere- 
mony performed  in  jest  does  not  make  the  parties  husband  and 
wife,  even  though  performed  by  a  minister  or  magistrate  author- 
ized to  perform  it,  and  who  was  in  doubt  whether  the  parties  were 
in  jegt  or  in  earnest.  {McOlurg  v.  Terry,  21  N.  J.  Eg.  R.  225. 
Vide  Stevenson  v.  Stevenson,  7  PhUa.  R.  886.  WiUiams  v.  ThA 
State,  44  Ala.  R.  24.  Byer  v.  Brannock,  2  Mo.  App.  R.  4o2. 
Meister  v.  Moore,  96  U.  S.  R.  76.) 

§  614.  What  is  necessary  to  constitute  a  complete  and  valid 
marriage,  is  a  question  which  for  a  long  time  remained  in  a  state 
of  singular  uncertainty,  if  it  can  be  regarded  as  definitely  settled  at 
the  present  day.  The  question,  whether  the  ceremonies  and  forms, 
or  any  of  them,  which  are  indicated  by  law  or  are  customarily  used 
for  the  solemnization  of  a  marriage,  are  indispensable  to  the  validity 
of  the  marriage,  or  not,  has  received  much  discussion  in  the  courts, 
both  in  England  and  America,  and  the  decisions  have  been  far 
from  unanimous  on  the  subject.  Sometimes  it  has  been  held  that 
the  marriage  is  not  full  and  complete  without  both  the  civil  and  the 
religious  ceremony,  and  at  others  that  the  mere  consent  of  the  parties 
is  sufficient ;  although  it  has  been  doubted  whether  a  single  case  can 
be  found,  in  England  or  in  this  country,  where  the  widow  has  been 
allowed  her  dower,  or  a  child  his  inheritance,  when  the  validity  of 
the  marriage  rested  on  nothing  but  the  consent  of  the  parties.  The 
matter  is  of  sufficient  interest  to  warrant  a  moment's  examination 
to  ascertain  which  way  the  authorities  bear,  if  they  do  not  substan- 
tially settle  the  question. 

It  is  generally  understood  that,  by  the  ancient  common  law  of 
England,  marriage  being  regarded  as  a  sacrament,  must,  to  be  valid, 
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hare  been  celebrated  in  facie  eccleidm.  But  since  the  Reformation, 
It  has  been  regarded  as  a  civil  contract.  That  marriage  might  be 
validly  contracted  bj  mntual  promises  alone^  or  what-  ^vvere  cilkd 
^ponmlia  de  pT(B9enti^  without  the  presence  or  benediction  of  a 
priest,  was  an  established  principle  of  civfl  and  canon  law  ante- 
cedent to  the  council  of  Trent.  {Dalrymfle  v.  Dalrymple^  2 
Haggard^ 8  Oormatory  JR.  54.)  Whether  such  a  marriage  was  suffi- 
cient by  the  common  law  of  England  previons  to  the  marriage  act, 
has  been  disputed  of  late  years  in  that  kingdom.  {77ie  Queen  r. 
MiUis,  10  (JlarJc  dk  Fin.  R.  534.) 

At  one  period,  it  was  held  that  a  scmpnlons  observance  of  the 
prescribed  forms  in  the  solemnization  of  matrimony  was  essential 
to  the  validity  of  the  marriage.  In  one  case  the  marriage  was  by  a 
priest,  but  a  ring  wai  not  used  according  to  the  book  of  common 
prayer.  It  was  doubted  whether  this  informality  might  not  vitiate 
the  marriage,  and  a  case  was  ordered  to  be  made  upon  the  point ; 
but  the  chief  justice,  Pemberton,  inclined  to  think  it  a  good  mar- 
riage, there  being  words  of  contract  de  prwsenti  repeated  after  a 
parson  in  orders.     (  Weld  v.  Chamberlayney  2  Show.  R.  SCO.) 

In  another  case,  on  a  motion  in  arrest  of  judgment  in  an  actioo 
by  a  woman  for  a  breach  of  promise  of  marriage,  Vaughan's  opinioo 
was  against  the  plaintiff ;  and  one  of  his  reasons  was,  that  a  priest 
was  requisite  to  the  marriage,  and  that  she  ought,  therefore,  to  have 
averred  in  the  declaration,  "  quod  obitdit  $e,  in  the  presence  of  a 
parson."     The  other  judges  differed  from  Vaughan,  not  as  to  the 
necessity  of  the  intervention  of  a  priest,  but  as  to  the  necessity  of 
introducing  such  an  allegation  into  the  declaration.     (Holder  v. 
Dickineony  1  Freem.  R.  95.     And  vide  Scrimehire  v.  Scrimshirt^ 
3  Hogg.  R.  395.     Ilawhe  v.  Corri^  Th.  280.     Kent  v.  Burgee^  11 
Sim.  R.  361.    S.  O.  84  Fng.  G.  Z.  R.S6\.     The  Queen  v.  MillU. 
10  Clark  <&  Fin.  R.  875.     Catherwood  v.  Cadony  13  Jfees.  dk  Wd^, 
R,  261.)    The  present  law  of  England  requires  certain  formalities 
to  be  complied  with  in  order  that  the  marriage  be  vahd,  such  as  the 
publication  of  bands  and  the  like,  but  no  technical  form  of  cere- 
mony is  essential,  and  any  sign  of  assent  by  the  parties  is  sufficient 
If  the  hands  of  the  parties  are  joined  together,  and  the  minister 
pronounces  them  man  and  wife,  it  is  held  they  are  married,  if  thej 
understand  by  that  act  they  have  agreed  to  cohabit  together  and 
with  no  other  person.    {Ha/rrod  v.  Ha/rrod^  1  Kay  dB  Johnn.  R.  16. 
V-ide  Reg.  y.  MiUii,  10  CI  db  Fin.  R.  534.)    And  the  geaersDy 
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accepted  cloctri^e  in  the  ^Ajnerican  Stotee  is,  that  no  particular  cere- 
mony or  form  of  words  is  essential  to  a  valid  marriage,  and  a  bow 
of  the  bead  in  response  to  the  proper  interrogatory  may  indicate 
assent  as  well  as  the  wqj^  "  yes,"  or  "  I  do."  {People  v.  Taylor j 
1  Mich.  N.  P.  B.  198.  And  vide  Dame  v.  DamSj  7  JDaii/'e  R. 
308.  Londonderry  v,  Chester,  2  N.  H.  H.  268,  280.  The  State 
V.  lioodj  12  VL  R.  396.  Oraham  v.  Bermei,  2  Col.  R.  503.)  In 
the  most,  if  not  all,  the  ^tates,  statutes  exist  regulating  the  celebra- 
tion of  marriage,  but  the  courts  have  usually  held  a  marriage  good 
at  common  law  to  be  good  notwithstanding  the  statutes,  unless  they 
contain  express  words  of  nullity.  {Meieter  v.  Mocre^  96  TJ,  S.  R. 
76,  79.  Pearson  v.  Hoio&yy  6  HdUt  R.  18.  HvAchme  v.  Kvmr 
mel,  31  Mich.  R.  126.  Port  v.  Port^  70  lU.  R.  484.  Rdbimon 
v.  Commonwealthj  6  Bush^e  R.  309.)  It  may  be  affirmed  as  a  rule, 
however  (although  there  are  exceptions)  that  the  courts  do  not 
recognize  the  right  of  parties  to  many  themselves  without  cere- 
mony or  witnesses.  {Commonwealth  v.  M^meony  127  Maes.  R. 
459.    Beamish  v.  Beamish^  9  Bouse  of  L.  Cos.  274.) 

§  615.  On  the  continent  of  Europe,  clandestine  marriages,  and 
marriages  contracted  by  mutual  promises  alone,  or  what  were 
called  sponsaUa  de  prcesentiy  without  the  presence  or  benediction 
of  a  priest,  although  they  subjected  the  parties  to  the  censures  of 
the  church,  were  not  only  held  valid  by  the  civil  and  the  canon 
law,  but  were  pronounced  by  the  council  of  Trent  to  be  "  vera 
matrimonia.^^  But  a  different  rule  was  established  for  the  future 
by  that  council,  in  their  decree  of  the  11th  pf  November,  1568. 
This  decree  makes  null  and  void  every  marriage  not  celebrated 
before  the  parish  or  other  priest,  or  by  license  of  the  ordinary,  and 
before  two  or  three  witnesses.  But  it  was  not  within  the  power  of 
an  ecclesiastical  decree,  proprio  vigore^  to  affect  the  ateii/us  or  civil 
relations  of  persons.  This  could  only  be  effected  by  the  supreme 
civil  power.  The  church  might  punish  by  her  censures  those  who 
disregarded  her  ordinances,  but  until  the  decree  of  council  was 
adopted  and  confirmed  by  the  civil  power,  the  offspring  of  a  clan- 
destine marriage,  which  was  ecclesiastically  void,  would  be  held  as 
canonically  legitimate.  In  France  the  decree  of  the  council  was 
not  promulgated,  but  a  more  stringent  system  of  law  was  estab- 
lished by  the  ordinance  de  Blois,  and  others  which  followed  it.  In 
Spain  it  was  received  and  promulgated  by  Philip  the  Second  in  his 
European  dominions.     This  is  the  understanding  of  Hr.  Justice 
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Grier,  of  the  Bupreme  court  of  the  United  States,  as  collected  froia 
the  British  Coosistorj  Eeports,  where  all  the  learning  upcm  tif 
subject  is  collected.  {Vide  HaUett  v.  OoUins^  10  Ilowc^t  £. 
174,  181.     Ddlrymple  v.  DalrympLe^  2  Hag,  H.  54.) 

§  616.  Perhaps  the  question  whether  a  marriage  by  consent  c: 
contract  merely  is  valid  in  the  United  States  was  conBidered  as  unaet- 
tied  until  a  comparatively  late  date.     Chancellor  Kent  laid  down  u  t 
rule,  that  if  the  contract  of  marriage  be  made  per  verba  proBsenii 
and  remains  without  cohabitation,  or  if  made^^  verha  deyuiuro^  aa-i 
be  followed  by  consummation  or  cohabitation,  it  amounts  to  a  vaUd 
marriage  in  the  absence  of  any  civil  regulation  to  the  contrary.    • - 
Kenfa  Com.  87.)     And  this  doctrine  was  fully  acquiesced  in  by  tie 
late  Chancellor  Walworth.    {Rose  v.  Glark^  8  Paigi%  R.  674.)    Anc 
ten  years  previously  the  supreme  court  of  the  State  of  Ifew  Toit 
decided  a  case  in  which  the  opinion  spoke  approvingly  of  the  phrase 
from  Wood's  Institutes  of  the  Laws  of  England  —  "  Marriage  or  mat- 
rimony is  an  espousal  de  jprcesenti,  and  a  conjunction  of  man  and 
woman  in  a  constant  society."     {Jackson  v.  Winner  7  Wend.  R. 
47,  50.)    And  the  doctrine  that  marriages  j^er  verba  de  prcBKnii 
without  solemnization,  are  valid  and  binding,  is  now  firmly  estab' 
lished  in  the  State  of  New  York  by  judicial  decisions  which  are  not 
open  to  question.     (  Vide  Cheney  v.  Arnoldj  15  iT.  PI  /?.  345, 351. 
Clayton  v.  Warddl,  4  ib,  230,  238.     Brinkley  v.  BrinJcley^  50  tJ. 
184,  197,  198.     CanjoUe  v.  Ferret,  26  Barb.  R.   177,  184.     &  C. 
23  K  T.  R.  90.    Ferrie  v.  The  Public  Administ/rator^  3  Bradf. 
R.  151,  169,  170.     Van  Tuyl  v.  Van  Tuyl,  %  AVb.  Pr,  R.  N.  &  5.) 
The  same  question  has  often  been  passed  upon  in  other  states,  but 
not  always  so  unequivocally  settled.     In  1850,  the  supreme  court 
of  the  United  States  had  the  question  before  it,  on  error  from  the 
circuit  court  in  South  Carolina,  where  it  had  been  held  that  where 
parties  who  are  capable  of  marriage,  before  sexual   inteit^ourse 
between  them,  in  the  presence  of  the  family  and  friends  agree  to 
marry,  and  afterward  live  together  as  man  and  wife,  the  tie  was 
indissoluble  even  by  mutual  consent ;  and  further,  that  if  the  con- 
tract be  made  j?^  verba  deprcesenti  and  remains  without  cohabitation, 
or  if  made  per  verba  de  future  and  be  followed  by  consummation, 
it  amounts  to  a  valid  marriage.     But  the  supreme  court  was  equally 
divided  upon  tne  point,  and  here  the  judgment  of  the  lower  court 
was  affirmed  without  any  opinion  ^ing  given.     {JeweWs  Lessee  r. 
Jewell^  1  How.  R.  219.)    In  the  State  of  Massachusetts,  it  was  at 
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an  early  day  declared,  that  a  marriage  contracted  by  parties  author- 
ized by  law  to  contract,  and  solemnized  in  the  manner  prescribed 
by  law,  is  a  lawfnl  marriage,  and  that  to  no  other  marriages  are 
incident  the  rights  and  privileges  secnred  to  husband  and  wife  and 
to  the  issue  of  the  marriage.     {JUilford  v.  WorcesteTy  7  Mass,  R. 
48,  62,  53.)    And  the  subject  has  recently  undergone  a  review  and 
full  examination  and  the  conclusion  reached,  that  (except  in  the 
single  case  of  Quakers  or  Friends,  whose  marriages  are  made  valid 
by  a  special  provision  of  the  statute)  a  marriage  which  is  shown  not 
to  have  been  solemnized  before  any  third  person,  acting  or  believed 
by  either  of  the  parties  to  be  acting  as  a  magistrate  or  minister,  is 
not  lawful  or  valid  for  any  purpose.    {Commonwealth  v.  Munson^ 
127  Jfass,  li,  459,  466,  467.     Vide  also,  Thompson  v.  Thompson^ 
1 14  lb.  566,  567.    Meyers  v.  Pope,  110  ib.  314,  316.    Medway  v. 
JS^eedham,  16  iJ.  157,  159.     Commonwealth  v.  Spooner,  1  Pick, 
J^.  235.)    The  same  doctrine  is  held  in  Maine,  New  Hampshire, 
Vermont,  Connecticut,  Maryland,  Kentucky  and  possibly  in  some 
others  of  the  states.     (  Vide  Brwnswick  v.  Litchfield,  2  Maine  R. 
28.     Liguira  v.  Eruxton,  Ih.  102.     Cram  v.  Bumham,  5  i5.  213. 
DamorCs  ca^e,  6  ih.  148.     State  v.  Eodgakins,  19  ib,  155.     State  v. 
Rowe,  61  ib.  171, 177.     Dwnhurton  v.  Franklin,  19  N.  H.  R.  257, 
266.     Noi-^thfield  v.  Plymouth,  20  Vt  R,  582,  591.     State  v.  Rood, 
12  ib.  396.     Goshen  v.  Stonington,  4  Conn,  R.  209,  219.     Denison 
V.  Denison,  35  Md.  R.  361,  379.    JSstill  v.  Rogers,  1  Bushes  R. 
62.    Stewart  v.  Munchandler,  2  ib.  278.     Bashaw  v.  The  State,  I 
Yerg.   R.  177.     Oribham  v.  The  State,  2  tb.  589.     Andrews  v. 
Page,  3  Heisk,  R.  653.)    Wliile  in  Pennsylvania,  the  broad  ground 
has  been  taken,  that  a  contract  made  per  verba  de  prcBsenti,  though 
not  consummated  by  cohabitation,  or  if  it  be  made  per  verba  de 
fiduTo,  and  be  followed  by  cohabitation,  it  amounts  to  a  valid  mar- 
riage, and  where  no  marriage  ceremony  was  performed,  only  by 
mutual  consent  and  promise  to  marry,  but  the  parties  "lived  as 
man  and  wife,"  the  court  held  the  marriage  binding.     {Richa/rd  v. 
Brehm,  73  I^en>n,  R.  140.    Vide  Ilantz  v.  Scaly,  6  Binn,.  R,  405.) 
And  the  same  doctrine  as  to  a  contract  made  j?^  verba  deprcBsenti, 
or  of  one  made  per  verba  de  futuro  cvm  copula,  has  been  recently 
recognized  by  the  supreme  court  of  Illinois,  but  in  respect  to  the 
latter  contract,  the  court  declared  that  the  copvla  is  presumed  to 
have  been  allowed  on  the  faith  of  the  marriage  promise,  and  that 
the  parties  at  the  time  of  the  ccpiila  accepted  of  each  other  as 
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hUBbacid  and  wife^  althongh  it  was  said,  that  if  tiid  Woman  i&  ear* 
i^dering  her  person  tras  conficioiis  that  she  was  committiiig  an  act 
of  fornication  instead  of  oonsitnidiatiDg  the  marriage,  the  copvh 
donld  not  be  connects  With  any  pretiotis  ^romisd,  and  marriage 
Was  not  constituted.  {Port  v.  Fort^  70  lU.  R.  484.  Tide  Hah- 
'blethwaite  v.  ffepworth^  13  Chicago  Leg.  N&wSy  19.)  In  Misouri 
it  is  held  that  an  agreement  betWeeti  parties  competent  to  oontract 
mdtrimonj,  that  they  would  live  together  as  man  and  wife,  fol- 
lowed bj  actual  cohabitation,  constitutes  a  valid  marriage.  (Dytr 
V.  JBramtockj  66  Mo.  JR.  391.  Vide  Bojfer  v.  Di/ndyj  58  tS.  510. 
Dyer  Y.  JBramockj  2  Afo.  Afp.  E.  432:)  And  in  MisBif^ppi,  no 
civil  or  religious  ceremonies  of  aoy  kind  are  held  to  be  eBsential 
to  marriage,  and  it  is  declared  that  the  matrimonial  relation  may 
be  created  by  consent  of  parties  per  i^erha  depfCBsenM^  followed  by 
cohabitation  thet^under.  {Floyd  v.  Caherty  53  Jfiss.  Ji.  37. 
Taylor  v.  The  StaUy  52  ib.  84*  Dicherhon  V.  JSroym^  4c9  ib.  357. 
Bundle  v.  Pegrarrhj  Ih.  751.  Hargrove^  v.  Thompsonj  31  ib. 
211.)  The  courts  of  other  states  have  ifeeognixed  the  doctrine 
more  or  less  strongly,  that  the  intervention  of  a  minister  or  mag- 
istntt^  is  not  neceteary  to  constitute  a  legal  man-iage.  (  ViJ^ 
CanriwhaeL  v.  The  State,  12  Ohio  St.  R.  553.  The  State  v.  Wor(h- 
ington,  23  Minn.  R.  528.  Peck  v.  Peck^  12  R.I.  R.  485.  Aekefc 
V.  Dupree,  30  Ga,  R.  173.  Th4i  StixU  v.  Murphy,  6  Ala.  B.  766. 
Rob&rteoti.  v.  2"he  State,  42  ih.  509.  Carwpbell  v.  OvUc^y  43  li.  57. 
Patton  V.  Philadelphia,  1  La.  Awn.  R.  98.  Succeesion  of  Pre- 
vast,  4  ij.  347,  349.  Eolmee  v.  Holmes,  6  tJ.  463.  HallM  t. 
Collins,  10  iffbt^.  ^.  174.  Ch*aham  v.  Benfiet,  2  Co^.  i?.  503.  /a 
re  Camilaivd^s  Estate,  52  i&.  568.  But  -oitfo  Hclmes  v.  jBolm^s,  1 
^&&*  i7.  &  -ff.  525.  Lhimaresley  v*  Fishly,  3  Marsh,  R.  36S.} 
It  will  be  observed  that  the  common  laW  doctrine  that  a  mere 
agreement  between  parties,  properly  witnessed,  constitutes  a  valid 
marriage,  is  pretty  generally  recognized  in  tlie  United  States,  and 
is  universally  so,  except  when  there  are  statutes  expressly  to  the 
contrary.  But  the  doctrine  of  the  common  law,  that  a  contract  of 
marriage ^p^*  verba  defuturo,  followed  by  carnal  intercourse,  is  n<.'t 
scf  often  acknowledged.  In  the  State  of  New  York,  it  has  been 
declared  that  the  dochine,  being  no  part  of  the  common  law  kA 
England  which  has  been  adopted  in  the  state,  is  without  judicial 
authority  there.  (  Vide  Cheney  V.  Arnold,  15  JV.  T.  R.  345,  351. 
But  vide  Starr  y.  Peck,  1  EUPs  R.  270,  274.)    It  is  everywhei^ 
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conceded,  however,  that  the  solemBization  of  the  marriage  is  calcu* 
lated  to  enforce  decorum  and  order,  and  is^  therefore,  preferable ; 
but  the  sentiment  is  now  quite  prevalent  that  no  formal  celebration 
of  the  rite  should  be  required.  Among  the  savage  tribes  of  Korth 
American  Indians,  marriage  is  recognized  as  merely  a  natural  con* 
tract,  and  neither  law,  custom  nor  religion  has  affixed  any  conditions, 
limitations  or  forms  other  than  those  which  nature  herself  has  pre* 
scribed.  {Johnson  v.  Johnson^  30  Mo.  It,  72.  Vide  State  v. 
Tachanaiah^  64  If.  C.  H.  514.)  Finally^  it  may  be  stated  that  by 
an  act  of  congress,  all  marriages  in  the  presence  of  any  consular 
officer  in  a  foreign  country,  between  persons  who  would  be  author- 
ized to  marry  if  residing  in  the  District  of  Columbia,  are  to  have 
the  same  force  and  effect  as  if  such  marriages  had  been  solemnized 
within  the  United  States.  {Zawa  of  Congress  of  1860,  ch,  179, 
§  31.)  It  will  be  observed  that  the  statute  does  not  authorize  the 
consul  to  perform  the  ceremony  of  marriage,  it  id  only  contemplated 
that  the  ceremony  be  in  his  presence,  but  it  must  be  according  to 
the  local  laws.  Marriage,  as  has  been  shown,  is  a  contract  which 
each  state  regulates  for  itself  by  its  own  laws,  and  hence,  the  consul 
can  in  no  case  perform  the  ceremony  unless  authorized  by  the  laws 
of  the  country  to  do  so. 

§  617.  In  respect  to  the  evidence  to  establish  the  fact  of  marriage 
it  may  be  stated  preliminarily  that  strict  proof  is  only  required  in 
prosecutions  for  bigamy,  and  in  actions  for  criminal  conversation. 
In  all  other  cases  marriage  may  be  proved  as  otlier  contracts  are 
proved.  It  may  be  proved  by  reputation,  aclmowledgment  of  the 
parties,  their  cohabitation,  receptions  in  the  family,  and  other  cir- 
cumstances from  which  a  marriage  may  be  inferred.  Of  course, 
when  it  is  practicable,  proof  of  the  actual  marriage  by  witnesses 
present  at  the  ceremony,  or  by  legally  authenticated  records,  is  the 
most  satisfactory ;  but  when  the  nature  of  the  case  admits  of  no 
better  evidence,  circumstances  of  cohabitation,  acknowledgment  by 
the  parties,  reputation  and  recognition  by  the  family,  presumptively 
establish  the  fact  that  the  connection  was  matrimonial,  —  not  mere- 
tricious. {ChiHsti^s  EstoitSy  1  Tuck.  Surr.  R.  81.  Johnston  v. 
AUen^  39  How*  Pr.  R.  506*  Brown  v.  Brovm^  1  AVb,  App. 
Dec.  214.  CcyoUe  Y.  Ferriiy  23  N.  T.  R.  90,  107.  O'Gara  v. 
EismLohr,  38  ih.  296.  BrinUey  v.  Brinlcletfy  60  ib.  184,  192. 
Maawell  v.  Chapman^  8  Barb.  R.  579.  Christy  v.  Clarke^  45  ib. 
629,  635.     RochjoeU  v.  TunnicUf,  62  iJ>,  408.     Rose  v.  Clark,  8 
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Paiges  R.  574.    In  re  Taylor^  9  iJ.  611.     Chiardians  of  the  Peer 
V.  Nathans^  2  Brews.  R.  149.     Physick^a  appeal^  Ih.  179.     Lehigh 
Valley  R.  R.  Co.  v.  HaUy  61  Penn.  R.  361.     People  v.  Colder, 
30  Mich.  R.  86.     JfiZi^r  v.  White,  80  /ZZ.  5.  580.     Kansas  Padfic 
Railway  Co.  v.  Miller,  2  Col.  T.  R.  442.    Sneed  v.  Ewing,  5  e/.  /. 
Jfar«A.  ^.  460.    FomshiU  v.  Murray,  1  Bland's  R.  479,  482. 
Redgrave  v.  Redgrave,  38  Jif^.  ^.  93.    Boone  v.  Pumdl,  28  iJ. 
607.    Bamum  v.  Bamum,  42  iJ.  251.     c7e>n^  v.  Jones,  48  tJ.  391. 
e7b/i^  V.  Reddich,  79  iT.  C  i^.  290.    «/9ne9  v.  Hunter,  2  Z«.  ^nn. 
-ff.  254.     Blasini  v.  Blasini,  30  iJ.  ^ew^  2,  1388.     Tarpley  v. 
P<?ay<3,  2  7<ap.  ^.  139.    Jackscm  v.  7%«  xSS5a^,  8  i5.  4p.  60.)     Proof 
of  cohabitation  does  not,  by  itself,  raise  a  presumption  of  marriage, 
but  the  cohabitation  must  be  accompanied  by  reputation  of  mar- 
riage.    {Smyth! s  Estate,  1  Pa.  Leg.  Gaz.  R.  210.     Cargile  v.  Wood, 
63   Mo.   R.   501.)     And,  indeed,  without   concomitant  facts,  an 
irregular  cohabitation  and  parties  reputation  are  of  no  avail  to 
prove  a  marriage.     ( Yardley^s  Estate,  75  Penn.  R.  207.    But  vide 
Lawrence  R.  R.  Co.  v.  Cobh,  noted  in  20  AJh.  L.  J.  337.)     Cohab- 
itation and  reputation,  when  relied  on  as  proof  of  marriage,  should 
be  shown  to  exist  in  the  domicil  of  the  parties.     {Commontoealth  v. 
Omohundro,  2  Brews.  R.  298.     Bicking^s  appeal,  Ih.  202.     FiV^ 
cenfs  appeal,  60  Penn.  R.  228.)     And  the  presumption  of  marriage 
from  cohabitation  and  reputation  may  be  overthrown  by  evidence 
of  a  convincing  nature.     For  example,  a  cohabitation  illicit  in  its 
origin  is  presumed  to  have  continued  so  unless  actual  marriage  be 
proved.     (  Willia/ms  v.  Williams,  46  Wis.  R.  464.     llunfs  appeal, 
S6  Penn.  R.  294.    Foster  y/Benoley,  8  Bun's  R.  68.     Port  v. 
Port,  70  lU.  R.  484.    And  vide  Capsley  v.  Grierson,  1  Tlo^ise  of 
L.  Cos.  498.     Cunningham  v.  Cunningham^  2  Don.  P.  C.  481.) 
But  when  the  fact  of  cohabitation  is  established,  together  with 
reputation  of  marriage,  the  presumption  of  marriage  is  so  strong 
that  it  can  only  be  overcome  by  weighty  evidence  to  the  contrary. 
{Broadalham^  case,  L.  R.  1  77.  of  L.  Se.  199.    Piers  v.  Piers,  L. 
R.  2  //.  of  Z.  Cas.  331.     De  Thoren  v.  Attomey-Oenercd,  L.  R. 
1  App.  Cas.  686.    Fox  v.  Bearblock,  44  L.   T.  R.  N.  S.  608. 
Morris  v.  Davi-es,  6  Cla.  cfe  Fin.   R.  163.     Cajolle  v.  Ferriiy  23 
N.  Y.   R.  90,  109.)    But  traditionary  and  hearsay  evidence  to 
prove  a  marriage  is  never  received  except  from  necessity,  and  is 
ovAy  prima  facie  at  best.    {Chamberlain  y.  Chamberlain,  71  TV.  T. 
R.  423,  427.)    However,  the  New  York  supreme  coui-t  has  recently 
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decided  a  case  in  which  it  simply  appeared  that  the  parties  were  not 
married  by  any  person,  but  that  they  had  lived  together  for  eight 
years  as  husband  and  wife,  during  which  time  the  husband  had 
introduced  his  wife  to  his  relations  and  acquaintances,  and  recog- 
nized her  as  his  wife,  and  it  was  held  to  be  sufficient  evidence  of  a 
marriage  fact.  {The  People  ex  rel.  Commissioners  v.  Bartholfy  24 
HwnSs  R.  272.)  And  it  is  held  that  the  contract  of  marriage  may 
be  proved  like  any  other  fact,  either  by  positive  evidence  of  the 
agreement,  or  by  evidence  from  which  it  may  be  inferred.  (  Wri^ght 
V.  Wright^  48  How.  Pr,  R,  1.  And  vide  Ilynes  v.  McDermoUy 
22  AW,  L.  J,  397.)  And,  indeed,  it  has  been  held  on  an  indict* 
ment  for  bigamy  the  first  marriage  may  be  pjoved  by  admissions  of 
the  accused,  or  other  evidence  which  would  be  competent  to  estab- 
lish  any  other  fact  But  it  was  held  that  the  second  marriage  in 
such  a  case  cannot  be  established  by  the  testimony  of  the  person 
with  whom  it  was  contracted,  until  the  first  marriage  is  established 
and  is  undisputed.    {Miles  v.  United  States^  23  AUk  L,  J.  326.) 


CHAPTEK  XXXIX. 

THE    PABTISS    TO    A    MABBIAOE  —  FABTIES    MUST    BE    ABLE    TO    OON- 

TBACrr  —  IMPEDIMENTS    TO    MABBIAAE WANT    OF    AGE  —  WANT  OF 

MENTAL  CAPACTTY IMPOTENCE  —  CONSANGUINITT  AND  AFFINrTY 

BACE  AND   OOLOB  AND   CIVIL   OONDmON PBIOB  MABBIAGE. 

§  618.  Taking  marriage  in  the  civil  light  indicated  in  the  last 
chapter,  the  law  treats  it  as  it  does  all  other  contracts,  allowing  it 
to  be  good  and  valid  in  all  cases  where  the  parties,  at  the  time  of 
making  it,  were,  in  the  first  place,  able  to  contract ;  secondly, 
willing  to  contract ;  and,  lastly,  actually  did  contract,  in  the  proper 
forms  and  solemnities  required  by  law. 

The  parties  must  be  able  to  contract.  In  general,  all  persons  are 
able  to  contract  themselves  in  marriage,  unless  they  labor  under 
some  particular  disabilities  and  incapacities.  There  are,  however, 
several  disabilities  and  incapacities  which  disqualify  the  parties 
from  entering  into  a  valid  contract  of  marriage,  and  these  will  be 
noted  in  their  order. 

1.  Want  of  the  requisite  age  to  consent  to  the  marriage  disqualifies 
the  person  from  entering  into  the  marriage  relation^    What  is  the 
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age  of  conBent,  and  under  wliat  circnmfitancefi  infants  may  contract 
in{u*riage,  has  been  fnllj  discnsaed  in  another  place,  and,  of  coatsey 
tfije  discufision  need  not  be  repeated  here.    {JLwt»y  §§  81-83.) 

2.  Want  of  menfad  capacity.is  an  impediment  to  macriaf^  It 
has  been  said  that  the  marriage  of  an  idiot  or  lonatic  was  valid  bj^ 
the  common  law  {Htxmaker  v.  Htrniaker^  18  lU.  IL  137.  Park  t. 
Barrorij  20  Ga.  R.  702) ;  but  Lord  Stowell  thinks  die  candosion 
is  ^'  founded  on-  some  notion  tibat  prevailed  in  the  dark  ages  of  the 
mysterious  natnre  of  the  contract  of  mamage^  in  which  its  spiritual 
nature  almost  entirely  obliterated  its  civil  character."  {Turner  v. 
Meyers^  1  Hagi  Con.  R,  414)  And  Sir  William  Blachatone  lays 
down  the  rule,  that  m^,rriage,  like  all  other  contracts,  if  made  with 
a  fool,  or  person  non  compos  at  the  time  of  it,  is  absolutely  void. 
(2  Black.  Cam.  438.)  Certainly,  it  is  but  reasonable  that  diese 
unhappy  persons,  who  are  prohibited  by  law  from  making  any 
binding  oontTact  for  the  merest  pecnniary  trifle,  should  be  protected 
from,  the  ^^cts  o£  a.  covenant  of  so  high  a  natnre,  whioh  never 
©ould  be  entered  into  by  the  other  party  without  some  lease  or 
tfiinister  design.  And  it  is  now  well  settled,  both  in  this  country 
•and  in  England,  that  an  indiot  cannot  marry  because  incapable  of 
entering  into  any  contract.  And  the  same  mle  applies  in  cases 
of  lunatics,  unless  the  relation  was  entei*ed  into  during  a  lucid 
interval.  {Browning  v.  Reane^  2  PhiU.  R.  69.  Portsmouth  v. 
Portsmouth^  3  Enjq.  JEcc.  R.  154,  156.  Ec parte  Bamdey,  3  Ath 
B.  168,  171.  Baxter  v.  Portsmxmih,  1  Bam.  cfe  Ores.  R.  170. 
BoXL  V.  Manniny  3  BligKs  N.  S.  R.  1,  21.  ^  parte  Twing^ 
JtVes.  (&.  Beoi  R.  140*  Middleboroiigh  v.  Rochester y  l^'Muss.  R. 
363;  Jenkins  v.  JenhmSy  2  Donahs  R:  108.  Cole  v.  GoU,  5 
8fkeed?s  R.  57;  Grwmpy.  Morgam^  3  Ired.  Ej.  R.  91.  Olemmt 
V.  Mattesony  3:  Rich.  R.  93.  Foster  v.  MeanSy  1  Speer^s  JSji  R. 
dd9,  574.  Sm^  v.  Smithy  47  JKiss.  R.  2110  The  test  of  insanity 
as  applied  to  marriage  is  the  same  as  in  other  contracts.  Mildness 
may  subsiM  in  various  degrees,  but*  in  order  to  invalidate  the  con- 
tract of  marriage^  it  must  be  such  as  to  incapacitate  the  party  to  the 
extent  of  rendering  him  incapable  of  understanding  the  nature  of 
the  contract  itself,  and  disqualifying  him>  f6r  the  management 
of  himself  and  his  own  conoems.  lb  has  sometimes'  been  held  that 
inhere  may  l)e  so  much  imbecility  as  to  render  tlie  party  incapable 
•of  making  contracts  which  will  bind  his  esttit^  and  yet^not  inea- 
padtate  lidm fr«m  contfactitigmarriage.    {J&t parte  Oltny  ^Dessau, 
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R,  546.)  But  this  is  doubtless  erroneous.  Certainly,  no  ottei' 
contract  requires  more  discretion  and  judgment  than  that  which  vi 
in  effect  to  dispose  of  the  person  arid  property  of  the  individual  for 
h'fe.  That  degree  of  mental  disabih'ty,  therefore,  which  will  dis- 
qualify a  person  from  entering  into  <*^ther  contracts,  is  generally 
held  to  disqualify  him  from  entering  into  matrimony,  and  every 
case  will  be  judged  by  its  own  peculiar  circumstances.  {Vid4 
Atkinson  r.  Jfedford,  46*  Maine  It.  510.  Anonymous^  4  Pick, 
n.  32.  Doe  V.  Boey  Edm,  SeL  Ga9.  344.  Elzey  v.  Elzey^  1 
HcyuM.  R.  308,  319.  McElroy's  case^  6  Wa4,t8  <&  Serg,  R.  451. 
Ward  V.  Dnlaney^  23  Misg,  /?.  410.  iledway  v.  Oroft^  3  Curt. 
Ec.  R.  6T1,  676.  Barrod  v.  Tlarrod^  1  Kay  <6  Johns.  R.  4,  14. 
Hancock  v.  Peaiy,  L.  R.l  P.(6  M.  336,  340,  341.) 

§  619.  Drunkenness,  of  itself  merely,  unless  fraud  be  practiced, 
will  not  avoid  a  contract  of  marriage ;  but  if  the  party  be  in  such 
a  state  of  intoxication  that  he  is  for  the  time  deprived  of  reason, 
he  cannot  be  said  to  have  an  agreeing  mind,  and  matrimony  con- 
tracted in  such  a  state  can  be  avoided.  (Clement  v.  Mdttisohy  3 
Rich.  R.  93.  Legeyt  v.  G*^rieny  Mikoard^s  R.  326.  M&rM%s 
V.  LigUner,  18  lU.  R.  282.  Oore  v.  Oibson^  13  Meeh,  dk  Wds. 
R.  623.    Shaw  v.  Thackary,  23  Eng.  L.  cfe  Eg.  R.  18.) 

The  rule  of  law  in  criminal  cases  is,  that  a  man  is  liable  for  a 
criminal  act  committed  during  a  fit  of  drunkenness  brought  dn  by 
his  own  wrongful  indulgence ;  unless  the  crime  were  committed' 
under  the  influence  of  insanity  which  is  habitual  or  fixed,  though 
caused  by  frequent  intoiricatioil,  arid  originally  contracted  by  his 
own  acts.  The  law  discriminates  between  the  delirium  of  intoxi- 
catiori  arid  the  iriflariity  which  it  sometimes  produces.  While  the 
drunkenness  continues,  the  person  under  its  influence  is  responsi- 
ble as  a  morttl  agent,  though  reason  in  the  meantime  has  left  her 
dominion,  arid  he  is  held  for  his  criminal  act  under  snch  circutri'- 
Stances,  upori  the  principle  that  his  drinking  to  excess  is  a  criminal' 
assent.  But  this  doctrine  does  not  obtain  in  civil  jurisprudence ; 
aind  any  obligation  entered  into  by  a  person  when  deprived  of  the 
exercise  of  his  nnderstariding  by  intoxication,  is  voidable  by  him- 
self, though  the  intoxication  was  voluntary  and  not  procured 
through  the  circumvention  of  the  other  party.  {Ba/rrett  v.  Btix- 
ton^  2  AiMn^s  [  Vf]  R.  167.  Hutchimson  v.  TindaUj  2  Greenes 
Oh.  R.  357.  Johnston  v.  Brovm^  2  Scotch  Sess.  Cos.  [new  ed.'] 
437.    Browning  v.  lieanCy  2  PhiUim.  R.  69.)     And  in  such  cases 
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the  coarts  refuse  to  pronounce  against  the  marriage,  unless  it  is 
made  to  appear  that  the  party  intoxicated  at  the  time  of  the  mar- 
riage was  in  such  a  state  of  mind  as  to  render  him  or -her  incapable 
of  judging  of  anything  serious,  or  of  appreciating  sensibly  the  act, 
and  then  there  must  be  a  prompt  refusal  to  acknowledge  the  rela- 
tion as  soon  as  the  inebriety  has  ceased.  {Brown  v.  Johnston^  Ferg. 
Con,  Z.  R.  229.  Parker  v.  Parker,  2  Lee's  R.  382.  5.  C.  6  Eng. 
Ec,  R.  166.  Dixon  v.  Dixony  7  C.  E.  Green's  R.  91.  Jennis 
V.  Broum,  6  Black/.  R,  240.  Oumminge  v.  Ilenryy  10  Ired, 
R.  109.) 

It  would  hardly  seem  possible  that  any  decent  person  would  be 
willing  to  stand  up  and  be  joined  in  matrimony  with  anotlier 
known  to  be  beastly  arunk,  and  yet  such  instances  have  occarred, 
especially  when  there  has  been  a  great  disparity  in  the  pecuniary 
circumstances  and  social  condition  of  the  parties. 

Deaf  mutes  may  contract  matrimony,  and  the  engagement  may 
be  solemnized  by  signs.  {Dickenson  v.  Blisset,  1  Dickens  R,  268. 
Brovm  v.  Fisher^  4  Johns.  Ch.  R.  441.  Harrod  v.  Barred^  1 
Kay  <&  Johns.  R.  4.  Elyofs  case.  Cart.  R.  53.)  Formerly  these 
afflicted  persons  were  regarded  as  idiots,  especially  when  they  were 
deaf  and  dumb  from  their  nativity  ;  but  many  of  them  have  often 
displayed  great  intelligence  and  capabilities  for  intellectual  and 
moral  cultivation ;  and  now  they  are  permitted  to  enter  into  mar- 
riage and  other  engagements,  except  upon  proof  of  their  mental 
capacity  it  is  found  wanting  in  the  same  degree  as  wouM  disqualify 
other  persons  from  making  a  valid  contract.  Of  course  it  is  no 
objection  to  a  matrimonial  alliance  that  the  parties  aro  blind. 

§  620.  The  general  rule  is,  that  marriage  with  an  idiot  or  lunatic 
is  absolutely  void,  and  that,  strictly  speaking,  no  sentence  or  decree 
of  avoidance  ia  necessary.  This  is  the  rule  at  common  law.  But, 
in  cases  when  the  lunacy  of  one  of  the  parties  is  the  impediment, 
if  there  be  a  complete  restoratioii  to  reason  after  the  marriage,  or  a 
reasonable  lucid  interval,  unless  cohabitation  ceases,  there  will  be  a 
ratification  of  the  voidable  marriage,  and  it  will  not  be  disturbed. 
When  there  is  any  uncertainty  in  respect  to  the  mental  condition 
of  the  pai*ties  at  the  time  the  marriage  was  solemnized,  morality 
and  policy  alike  require  that  judicial  proceedings  be  had  to  aaoep- 
tain  what  the  fact  may  be.  {Ferlat  v.  Oogrte,  Bopki/rCs  Ch,  R* 
478,  484.  Crump  v.  Morga/n,  3  Ired.  Eq.  R.  91.  Hayes  v.  WatiSy 
3  Phill.  R.  44.     Petreis  v.  Tondear^  1  Bag.  Con.  R.  138.)    Under 
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the  statutes  of  England  a  marriage  with  a  person  who  has  been 
declared  a  lunatic  by  a  commission  duly  executed,  is  null  and  void, 
even  though  the  same  may  be  proved  to  have  been  solemnized 
during  a  lucid  interval.  But  if  no  commission  has  issued,  the  mar- 
riage of  a  lunatic  during  a  lucid  interval  is  good.  {Turner  v. 
MeyerB^  1  Ha^.  Con.  R.  414.  Wheeler  v.  Alderaon^  3  Hag,  Ec, 
R,  674,  699.  Cartwright  v.  Cartwright^  1  PhiU,  JR.  90.  Borlase 
V.  Borlase^  4  Notes^  108.  Grimani  v.  Draper^  12  Jur.  925.)  And 
the  general  rule  in  the  American  States  is,  that  a  marriage  between 
parties  possessed  of  the  requisite  mental  capacity  at  the  time  the 
nuptials  are  celebrated,  will  be  sustained,  although  it  may  appear 
that  one  of  the  parties  had  been  insane  befoue  or  subsequent  to  the 
marriage.  Should  it  appear,  however,  that  one  of  the  parties, 
habitually  sane,  waa  temporarily  insane  at  the  time  of  the  marriage,  it 
may  be  avoided.  And  an  inquisition  of  lunacy  is  only  evidence  of 
the  fact,  and  may  be  rebutted  by  other  evidence.  But  the  burden 
of  proof  in  such  a  case  would  be  upon  the  party  affirming  the 
validity  of  the  marriage.  {Banker  v.  Bamker^  63  N,  T.  R.  409, 
413.  Van  Deusen  v.  Sweety  61  ib,  378,  386.  Wadsworth  v.  Sharp- 
stein^  8  iJ.  388.  Stone  v.  Damon^  12  Masa.  R.  488.  Little  v. 
LiUle,  13  Gray's  R.  264.  SiU  v.  McKnigkt,  7  Walis  &  Serg.  R. 
244.  Rogers  v.  Walker^  6  Penn.  R.  371.  Imhoff  v.  Witmer,  31 
ih.  243.  McCrinnia  v.  Commonwealth^  74  tJ.  246.  Hopson  v. 
B(n/d,  6  B.  Mon.  R.  296.  Cla/rk  v.  Trail,  1  Met.  Ky.  R.  35. 
Thomasson  v.  Kercheval,  10  Humph.  R.  322.  Johnson  v.  JKn- 
cade,  2  Ired.  Eq.  R.  470.  Keys  v.  JVorris,  6  Rich.  Eq.  R.  388, 
390.  Bowers  v.  Bowers,  10  Hb.  551.  Fidd  v.  Lucas,  21  Ga.  R. 
447.  Lucas  v.  Parsons,  23  ib.  267.  And  vide  Et  jpaHe  GiUam, 
2  Ves.  R.  588.  Favlder  v.  iSi/Ar,  3  Ciawip.  ^.  126.  Frank  v. 
MaAnu>a/ring,  2  J?ea'».  ^.  116.  Jacobs  ^.  Richards,  18  *6.  300. 
Sergeson  v.  &aZy,  2  ^^A.  -ff.  412.  Ja^  v.  ^o^w,  2  4Sfe'a.  i?. 
104.  Boater  v.  Portsm/yuth,  5  jffam.  d6  Or«*.  -ff.  170.  /n  r^ 
Sottomaier,  Law  R,  9  CA.  Ap.  677.)  In  respect  to  the  effect  of  a 
sentence  or  decree  declaring  a  marriage  void  by  reason  of  idiocy  or 
lunacy  of  the  parties,  it  may  be  affirmed  that  as  a  rule  the  whole 
subject  is  regulated  by  statute,  and  the  statutes  of  the  several 
states  and  territories  should  be  examined  for  all  matters  connected 
therewith. 

§  621.  A  third  impediment  to  marriage  is  the  impotence  of  one 
or  both  of  the  parties,  which  is  defined  to  consist  in  the  incapacity 
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for  copulation,  or  in  .the  impoesibilitj  of  accowplifilHng  the  act  of 
procreation.  Or  it  naay  be  8ai4  to  :be  .the  permanent  inability,  from 
malformation,  accident  gr  di3q{^,  for  cop^Jlation  or  procreation. 
Without  sexu^  interco.urse,  the  ends  of  marriage,  the  procrc^tioQ 
of  .children,  and  the  pleaaures  a^4  enjoyment  of  Biatrimony,  cannot 
be  attained.  ( Vide  O.  y.  G.,  Lorn  i?.  2  P.  cfe  Jf .  ?87.)  And  it  is 
perfectly  legitimate  for  p^ies  to  haye  in  yjiew,  Y^ben  they  enter 
the  married  estate,  a  lawful  indulgence  of  the  passions  to  prevent 
licentiousness,  and  the  procreation  gf  children,  according  to  the 
evident  design  of  Diyine  Proyidwice.  {DeanY.  Aveling^  1  Itob. 
B.  279,  298.  BriggB  v.  Morganj  3  PhiU.  Ji.  325.  Lord  Advo- 
cate y.  PoberUoTiy  12  Mar.  1836.  £s8e3  y,  JSftgeXy  2  JloweWg  Staie 
Trialsj  786, 887-)  Therefore,  when  the  parties  haye  the  least  reason 
to  suspect  that  they  are  impotent  they  should  i^eyer  yentnre  upon 
mo^iage  until  they  haye  been  thoroughly  tested  by  surgical  exam- 
ination and  treatment.  However  unpleasant  and  mortifying  aneh 
an  examination  may  be,  f^r  better  that  it  be  submitted  to  than  nm 
^e  ha.zar(j[  of  not  beiog  .^ble  to  consummate  their  nuptials,  and  being 
jmder  the  necessity  of  submitting  to  the  disgrace  of  a  separation. 

Of  course,  simple  sterility  is  no  legal  jmpediment  to  marriage ; 
if  it  was,  no  fein,ale  beyond  the  ordinary  time  of  child-bearing  could 
enter  the  marriage  state.  When  a  map  knowingly  marries  a  woman 
past  the  age  of  chUd-bearing,  he  has  no  cause  to  complain  of  the 
barrenness  of  the  connection,  and  no  unpleasant  e&cts  ape  likely 
to  result  from  the  union.  Bat  in  the  case  of  the  ivhpoien'ie  ol  either 
of  the  parties,  none  of  the  peculiar  ends  of  pifitrimony  can  be  accom- 
plished by  marriage,  and  a  ]anion  should  be  discarded  {is  much  as  the 
marriage  of  two  pei^sons  of  the  same  sex. 

Of  course,  wfaei^  the  physi(»d  incapacity  arjaee  subsequent  to  the 
celebration  of  the  ni^ptjals,  it  does  not  invalidate  the  m;irriage; 
the  impotence  must  have  existed  at  the  time  of  the  marriage,  and 
this  is  not  ^  matter  ^t  all  tinies  quite  easy  to  d^Jtcrmine.  In  a  well 
ponsidered  case  in  the  high^st  appellate  court  of  tb3  State  of  Manr- 
land,  it  appeared,  a^ording  to  the  opinion  of  the  chief  justice, 
^^  Uiat  the  physical  condition  of  the  ^ppiellee  (the  woman),  at  the 
tipie  of  the  f^arriage,  was  (that  pf  ^.  very  imperfect  development  of 
th^  sexual  org^s,  both  externally  aod  internally.  These  organs 
were  in  a  rudimentary  condition,  evincing  that  their  deyelopment 
had  c^ased  ,^n4  been  airested  before  the  ^e  of  puberty.  8he  had 
never  experienced  the  monthly  sickness  to  which  females  of  matore 


THE  INBTITUTION  Of  MARRIAGB.  ^23 

age  are  'sabject,  and  was  witihaat  the  nafcnral  passion  or  desire  inci- 
dent to  woman.  The  mdimentarj  condition  of  her  sexual  organs, 
and  their  imperfect  development,  not  only  rendered  conception 
impossible,  but  there  was  on  her  part  an  incapacity  for  vera  copula. 
That  is  to  say,  she  was  not  capable  of  the  act  of  generation  in  its 
natural  and  ordinary  meaning,  but  only  of  incipient  and  imperfect 
coition."  A  decree  of  nullity  of  the  naarriage  relation  was  justified. 
{0\  V.  <?.,  38  Md.  5. 401, 405.)  It  is  generally  understood,  in  case 
of  the  woman,  that  if  she  can  be  made  capable  of  vera  copula^  of 
the  natural  sort  of  €aitu9j  though  without  the  power  of  conception, 
the  marriage  will  not  be  pronounced  invalid.    {Decme  v.  Avdrng^ 

1  R<]b.  Ec.  li.  279,  299.  Davenbagh  v.  Baverd>agh^  6  Paiges  R. 
654,  657.  Vide  Winter  v.  Winter,  7  PhUa.  R.  269.  Lewis  ▼. 
Haywa/rd,  35  Law  L  N.  8.  P.  A  M,  105,  107.)  Ordinarily, 
impotency  cannot  be  established,  like  most  facts,  by  witnesses,  and, 
therefore,  the  courts  have  the  power  to  compel  the  party  alleged  to 
be  physically  impotent,  to  submit  to  a  medical  examination,  whidi 
is  a  delicate  matter,  but  justice  must  not  be  sacrificed  to  any  notions 
of  delicacy.  And  in  all  these  cases,  the  court  should  proceed  with 
the  greatest  diligenee  and  care,  not  only  to  avoid  collusion  by  the 
parties,  but  also  to  gnard  against  an  honest  mistake  under  which 
they  may  be  acting,  merely  from  the  want  of  proper  medical  advice 
and  assistanoe.  {Vide  Davenbagh  v.  Dwoemhagh^  5  Paigie  R. 
664.  ^eioeU  v.  Newett,  9  «.  26.  K  B.  v.  K  €.  B.,  28  Bai*. 
R.  299.  Le  Barron  v.  Le  Barron^  86  Vt  R.  366.  Shq/io  v. 
JShafto,  1  8Uw.  Ck  R.  84.  Anonymot^,  88  Ala.  R.  226,  228, 
229.  Nort&R,  v.  Sea^m,  1  JUhg.  Ec.  R.  884.  Briggs  v.  Morgan^ 
Ih.  408.  Broym  t.  Broton^  1  Bag.  Ee.  R.  628.  Vide  Ftdmer  v. 
JPulmer^  noted  in  19  Alb.  L.  J.  427.  Harri^n  t.  Harrison,^  4 
Moor^e  8.  C.  96.    Brigge  v.  Morgem^  2  Hag.  Ckm.  R.  824.    S.  O. 

2  PhUl.  R.  826.  Aleeon  r.  Aleson,  2  Le^e  R.  676.  B.  v.  Z., 
Law  R.1P.(6  M.  639.  T.  v.  Jf.,  Ih.  81,  86.  8.  v.  F.y  3  Swab. 
<fe  T.  R.  240,  244.  jR  t.  I?.,  4  iS.  86.  PoUard  v.  Wyboumy  1 
Hag.  Ih.  R.  808.  8.  €.  9  Erig.  Ec.  R.  908.)  There  have  been 
cases  where  a  capable  party,  from  a  peculiar  condition  of  the  mind, 
has  refused  copula^  but  this  cannot,  of  itself,  be  counted  impotence, 
although  the  refusal  is  deemed  evidenoe  from  which  impotence 
may  be  inferred.  (  Vide  Merrill  v.  MerriU^  126  Maes.  R.  228. 
8.  V.  A.,  8  P.  D.  78.  H.  v.  P.,  Zaw  R.  8.  P.  v.  2f.,  126,  128. 
8.  V.  JE,  8  8wab.  dk  T.  R.  240.    F.  t.  i>.,  4  ».  86.)    A  nervous 
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condition  of  a  party  which  permanently  prevents  the  consummation 
of  the  marriage  is  quite  as  detrimental  to  the  happiness  of  married 
life  as  impotencj,  and  yet  the  courts  have  generally  held  that  the 
impediment  in  the  way  of  sexual  intercourse  must  be  physical 
in  «order  to  justify  the  nullifying  the  contract  But,  as  before 
remarked,  the  willful  refusal  of  the  party  to  consimimate  the  mar- 
riage, or  when  the  effort  to  effect  such  object  prodaces  such  a  state 
of  mind  as  to  make  it  entirely  impracticable,  the  courts  incline 
strongly  to  hold  the  same,  strong  evidence  of  actual  impotency. 
{Vide  Merrill  v.  MerriUj  9upra.  H.  v.  /*.,  mpra.  G.  v.  G^ 
supra.)  And  in  some  cases,  the  impediment  to  the  felicity  of  the 
marriage  bed  is  so  serious,  though  not  amounting  to  impotency,  that 
the  courts  hold  the  marriage  void  for  deception  and  fraud.  (  Vide 
Meyer  v.  Meyer y  49  How,  Pr,  R,  311.) 

§  622.  A  fourth  impediment  to  marriage  is  the  consanguinity  or 
affinity  of  the  parties.  Consanguinity  and  affinity  differ  widely  in 
their  nature,  and  yet  by  the  law  little  or  no  distinction  is  made 
between  them.  They  may,  therefore,  be  treated  together  aa  an 
impediment  to  marriage. 

In  all  coimtries  where  the  canon  law  has  had  authority  or 
influence,  marriage  between  near  relatives  by  blood  or  affinity  is 
prohibited.  Similar  prohibitions  were  contained  in  the  Jewish 
laws;  and,  indeed,  the  test  of  the  Levitical  d^rees  adopted  in 
most  countries  had  its  origin  in  the  Mosaic  Code.  The  same  pro- 
hibitions also  existed  in  the  laws  and  usages  of  the  Greeks  and 
the  Romans,  and  they  may  be  said  to  be  founded  in  the  law  of 
nature;  and  a  marriage  within  the  Levitical  degrees  is  regarded 
in  all  Christian  communities  as  a  nuisance  extremely  offensive  to 
the  laws  and  manners  of  society,  and  tending  to  endless  confusion, 
and  the  pollution  of  the  sanctity  of  private  life.  {Burgeu  v. 
Burgess,  1  Hag.  Con.  B.  386.  Woods  v.  Woods^  2  Curt.  R.  516. 
2  Kenes  Com.  82.) 

It  is  very  difficult  to  ascertain  the  exact  point  at  which  the  law 
of  nature  would  discountenance  the  union,  and  hence  the  matter  is 
generally  regulated  by  statute.  Usually  the  Levitical  degrees  are 
adopted  as  the  test  of  prohibition,  and  marriages  within  those 
degrees,  under  some  exceptions,  are  made  void  by  statute. 

In  1563,  Archbishop  Parker  published  a  table  of  prohibited 
degrees,  which  has  ever  since  been  regarded  the  basis  of  judicial 
opiinon  on  the  subject  in  England,  and  of  legislative  enactments  in 


THB  INSTITUTION  OF  MARRIAGE.  825 

the  United  States.  With  respect  to  this  table,  it  was  observed  in  a 
leading  case  that  '^  these  tables  do  show  the  sense  of  the  Church  of 
England,  and  so  are  a  proper  exposition  of  the  law  of  God,  and, 
by  consequence,  ought  to  have  great  weight  with  the  judges  when 
they  expound  the  Levitical  law ;  and  they  are  plainly  the  decirfon 
of  this  reformed  church  touching  the  crime  of  incest ;  and  they  do 
retrench  the  exorbitant  and  unwarrantable  constructions  of  the 
Church  of  Kome,  who  made  the  law  of  God  of  none  effect  by  their 
traditions ;  and  yet  they  expound  the  law  of  God  in  its  full  lati- 
tude."   {BuUer  v.  GaatriU,  GUbert'a  Ch,  R.  156.) 

According  to  Archbi»Aop  Parker's  table  of  degrees,  a  man  may 
not  marry  his  grandmother,  grandfather's  wife,  wife's  grandmother, 
father's  sister,  mother's  sister,  father's  brother's  wife,  mother's 
brother's  wife,  his  mother,  step-mother,  wife's  mother,  his  daughter, 
wife's  daughter,  son's  wife,  his  sister,  wife's  sister,  brother's  wife, 
son's  daughter,  daughter's  daughter,  son's  son's  wife,  daughter's  son's 
wife,  wife's  son's  daughter,  wife's  daughter's  daughter,  brother's 
daughter,  sister's  daughter,  brother's  son's  wife,  sister's  son's  wife, 
wife's  brother's  daughter,  or  wife's  sister's  daughter ;  and  a  woman 
may  not  marry  her  grandfather,  grandmother's  husband,  husband's 
grandfather,  father's  brother,  mother's  brother,  father's  sister's  hus- 
band, mother's  sister's  husband,  husband's  father's  brother,  husband's 
mother's  brother,  her  father,  step-father,  husband's  father,  her  son, 
husband's  son,  daughter's  husband,  her  brother,  husband's  brother, 
sister  s  husband,  son's  son,  daughter's  son,  son's  daughter's  hus- 
band, daughter's  daughter's  husband,  husband's  son's  son,  husband's 
daughter's  son,  brother's  son,  sister's  son,  brother's  daughter's  hus- 
band, sister's  daughter's  husband,  husband's  brother's  son,  or 
husband's  sister's  son.  (  Vide  1  Bishop  on  McMrriage  <&  DworoBy 
§318,  no^—.) 

§  623.  Marriages  in  the  ascending  and  descending  line,  as  between 
parents  and  children,  are  everywhere  regarded  as  monstrous  con- 
nections and  repugnant  to  the  law  of  nature,  and  so  far  the  Levitical 
is  a  moral  law,  as  contradistinguished  from  a  positive  prohibition  to 
the  Jews,  and  binding  upon  all  mankind.  {Ba/nrison  v.  Btcewelly 
Vauffhan's  R.  206.  8.  C.  2  Vent.  R.  9.)  And  it  has  been  laid 
down  in  the  State  of  New  York  that  marriages  between  brothers 
and  sisters  in  the  collateral  line,  are  equally,  with  persons  in  the 
lineal  line  of  consanguinity,  unlawful  an(^  void,  as  being  plainly 
repugnant  to  the  first  principles  of  society  and  the  moral  sense  of 
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tl)6  civilized  world ;  but  it  is  thought  that  the  ppohibition  will  not 
extend  further,  without  a  statute  preeeribing  the  forbidden  degreesL 
(  Wighiman  v.  Wightman,  4  Johns.  Ch.  R.  34S,  ^7.) 

The  canon  and  common  law  make  no  distinotion  between  eon- 
nectiouB  by  consanguinity  and  affinity,  although  the  effect  npoB 
the  offspring  is  not  the  same  in  the  one  'Case  as  the  other.  Upon 
tlus  subject  in  a  leading  case  in  England,  the  judge  observed :  ^  It 
was  necessary,  in  order  to  perfect  the  union  of  marriage,  that  tiia 
husband  should  take  the  wife's  relations,  in  the  same  d^ree  to  be 
the  same  as  his  own,  without  distinction,  and  mee  versa;  for  if 
they  are  to  be  the  same  person,  as  was  intended  by  the  law  of  God, 
they  can  have  no  difference  in  rdations  and  by  consequence  the 
prohibition  touching  affinity  must  be  carried  as  far  as  the  prohilu- 
tion  touching  consanguinity;  for  what  was  fonnd  convenient  to 
extinguish  jealousies  amongst  near,  relations,  and  to  govern  f amilieB 
and  educate  children  amongst  people  of  the  same  consanguinity, 
would  likewise  have  the  same  operation  amongst  those  of  the  same 
affinity.  And  when  we  consider  who  are  prohibited  to  many  by 
tibe  Levetical  law,  we  must  not  only  eonaider  the  m&re  words  of  the 
law  itself,  but  what,  by  a  just  and  fair  interpretation  may  be  addoeed 
from  it."    {BuOer  v.  OastfriU,  OUieres  Vh.  IL  156,  168.) 

Affinity  properly  means  the  tie  which  arises  from  marriage  betwixt 
the  husband  and  the  blood  relatives  of  tbe  wife,  and  betwixt  the  wife 
and  the  blood  relatives  of  the  husband,  consequently  while  the  mar- 
riage remains  unbroken,  the  blood  relatives  of  the  wife  stand  in  the 
£ame  degree  of  affinity  to  the  hcisband  as  they  do  in  c(Hksanguinity 
to  her.  Thus,  the  f aUier  of  the  wife  stands  in  the  first  degree  of 
affinity  to  his  son-in-law,  as  he  does  in  the  first  degree  of  consan- 
guinity to  his  daughter.  Kelationship  by  affinity  may  also  exist 
between  the  husband  and  one  who  is  connected  by  marriage  with  m 
blood  relative  of  the  wife.  Thus,  when  two  men  marry  sisters, 
they  beoome  related  to  each  other  in  the  second  degree  of  affinity, 
as  their  wives  are  related  in  the  second  degree  of  consanguinity. 
But  there  is  no  affinity  between  the  blood  relatives  of  the  husband 
and  the  blood  rolatives  of  the  wife.  {Paddock  v.  WeUs,  2  Barb. 
Oh.  R.  331,  883.  Vide  alto  Charlea  v.  Johfiy  Tear  Booi^  41 
Mw.  3,  p.  9.) 

The  relationship  by  consanguinity  is,  in  its  nature,  incapable  of 
dissolution ;  but  the  relationship  by  affinity  ceases  with  the  dissolu^ 
tion  of  the  marriage  which  produced  it.    Therefore,  though  a  man 
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is,  by  ^ffijctity;,  brother  to  Jiifl  wife's  siete;',  yet,  upon  jflie  death  of 
his  wife,  be  xaaj  lawfully  marry  her  sister.  Such  is  the  dootriue 
in  Yermont  and  most  of  tbe  American  States,  although  in  jEkigland 
a  man  is  not  permitted  to  marry  liis  deceased  wife's  sister.  {Blodgfft 
V.  Brinmuiidy  9  Vt  JS.  27.) 

Whether  it  be  proper  or  lawful,  in  a  religious  or  moral  sense,  for 
a  man  to  marry  his  deceased  wife's  sister,  has  been  much  discussed 
in  the  American  States,  especially  by  essayist^  and  in  the  church 
judicatories,  and  both  sides  of  the  question  have  been  sustained 
with  great  ability.    Such  a  marriage,  however,  is  not  forbidden  by 
the  statutes  of  any  of  the  states,  unless  it  he  by  the  Code  of 
Virginia.     It  has  been  so  held  iu  Virginia,  and  probably  the  law 
is  the  same  there  now.    {Commonwealth  v.  Perrym^an^  2  LdgK^ 
B.  717.    Vide  aiso  Butchws  v.  Commonwealth^  2  Va.  Cases^  831. 
Commxmwealih  v.  J^ftnmch^  5  Sand.  R,  657.    Kelly  v.  Scott^  6 
Oratt.  R.  479.)    But  in  several  of  the  states,  the  practice  has  been 
expressly  or  impliedly  sanctioned  by  judicial  authority.     {Paddock 
V,  Wdd,  2  Barb.  Ch.  R.  381.     Blodget  v.  Brinmmdy  9  Vt  B. 
27.     The  State  v.  ShaWy  3  Ired.  R.  582.    Moses  v.  ITie  State^  11 
Humph.  R,  232.    M<yrgan  v.  Tlie  Stale,  1 1  AU.  R.  289.     OoodaU 
V.  Thurman,  1  Heads  R.  209.     Greenwood  v.  Cwtis^  6  Mass.  S. 
358,  379.)    As  before  intimated,  under  the  English  staiiute,  it  is 
incestuous  for  a  man  to  marry  his  deceased  wife's  sister,  or  for  a 
woman  to  marry  her  deceased  husband's  brother.    {HUl  v.  Good, 
Vaugh.  R.  302.    Ha/rris  v.  Hwksy  2  Salk.  R.  548.    Ray  v.  Sher- 
woody  1   Curt  Eg.  R.  173.     Regina  v.  Chadwicky  12  Jur.  174. 
Aughtie  v.  Aughtie,  1  PhiUim.  R.  201.)     And  in  most  Catholic 
countries  such  marriages  are  formally  prohibited,  while  in  most 
Protestant  countries  they  are  lawful.    Under  the  statute  in  force 
in  England,  it  has  been  held  that  the  mamage  of  a  man  witib  the 
daughter  of  the  half  sister  of  his  deceased  wife,  is  null  and  void ; 
and  further  that  a  nmrriage  within  the  prohibited  4Jegnees  of  con- 
sanguinity or  affinity,  is  null  and  void,  although  one  of  the  parties 
is  illegitipiate.     (7%^  Qtteen  v.  Brighton^  101  £hg.  C.  Z.  B-  446.) 
The  impediment  to  marriage  by  reason  of  consanguinity  or  affinity 
is  generally  the  subject  of  statutory  enactment  in  the  United  States, 
and  the  method  of  avoiding  a  marriage  faetwapn  parties  within  the 
prohibited  degrees  is  generally  declared  by  statute,  as  well  as  the 
eiQfect  of  a  decree  of  nullity  in  such  a  case  upon  the  offspring  and 
the  like  ;  and  there  is  a  similarity  in  the  statutes  upon  the  subject 
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in  all  tLe  states.  It  may  be  afSrmed  as  a  role,  however,  that  oon- 
sanguinity  and  affinity  are  treated  as  the  same,  and  a  marriage 
within  the  prohibited  degrees  is  declared  to  be  absolutely  void,  and. 
the  prohibition  extends  to  illegitimate  as  well  as  legitimate  chfldren 
and  relatives.  (  Vide  the  statutes  of  the  several  states.  Also  Sttttan 
V.  Warren^  10  JUet  li.  451.  State  v.  Hoswdl^  6  Conn.  R.  446. 
Morgan  v.  The  State^  11  Ala.  M,  289,  291.  Regina  v.  Cfiodwickj 
11  Q.  B.  R.  173,  228.  Earner  v.  Liddiard,  1  Hag.  Con,  R.  337, 
352.  BlacJcmore  v.  Brider,  2  PhiU.  R.  359,  361.  Woods  v. 
Woods,  2  Curt.  Ec.  R.  616,  521.    S.  C.  7  Eng.  Ec.  R.  181,  182.) 

§  624.  The  fifth  impediment  to  marriage  is  the  want  of  age  of 
one  or  both  of  the  parties.  Infancy,  simply,  is  no  disqualification, 
but  boys  and  girls  who  have  not  attained  to  the  age  of  puberty, 
and  whose  physical  natures  have  not  become  sufficiently  mature  to 
enable  them  to  consummate  the  marriage,  are  not  pennitted  to  enter 
the  married  state.  Some  persons  reach  the  age  of  puberty  earlier 
than  others,  but  for  matrimonial  purposes,  the  law  generally  fixes 
the  age  at  which  both  males  and  females  may  marry.  By  the 
common  law  the  age  was  fixed  at  fourteen  in  males  and  twelve  in 
females,  and  this  rule  has  been  retained  in  many  of  the  states,  but 
in  some  it  has  been  changed  by  statute.  (  Vide  ante^  §§  81,  82.) 
Unless  changed  by  statute,  the  age  fixed  by  the  common  law  is  the 
one  at  which  the  parties  may  marry,  and  whatever  the  rule  may  be 
a  marriage  entered  into  in  violation  of  it  may  be  avoided.  Some- 
times the  consent  of  parents  or  guardians  is  required  to  the  marriage 
of  parties  under  a  specified  age,  but  the  want  of  this  consent  alone 
does  not  render  the  marriage  void,  unless  the  statute  expressly 
makes  it  so.  ( Vide  ante,  §§  82-84.  Also  Bennett  v.  Smithy  21 
Ba/rh.  R.  439.  Pwrton  v.  Hervey,  1  Oray^h  R.  119.  People  v. 
Slacky  15  Mich.  R.  193.  Frost  v.  Vaught,  37  ib.  65.  Bouker  v. 
People,  Ih.  4.  People  v.  BenneU,  39  ib.  208.  Shafher  v.  The 
State,  20  Ohio  R.  1.  Fitzpatrick  v.  Fitzpatrick,  6  Nev.  R.  63. 
OoodvAn  V.  Thompson,  2  Greenes  R.  329.  Warwick  v.  Cooper,  5 
Sneed's  R.  659.  Sikes  v.  The  Staie,  44  Tex.  R.  40.  Kooner  v. 
WaUa^,  7  Jonetf  R.  194,  196.  Williamson  v.  WilUaTns,  3  Jonei 
Eq.  R.  446.)  Of  course,  if  the  parties  cohabit  as  husband  and  wife 
after  attaining  the  age  of  consent,  the  marriage  is  affirmed  and 
cannot  be  avoided. 

§  625.  Another  and  sixth  impediment  to  marria^,  proper  to  be 
noticed,  is  that  which  sometimes  obtains  by  reason  of  race  or  color 
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and  civil  condition.  In  some  countries  and  states  statutes  exist  to 
prevent  intermarriages  between  the  white  races  and  people  of 
color;  and,  under  the  civil  law,  certain  persons  were  prohibited 
from  joining  in  marriage  because  of  their  civil  condition.  Thus, 
in  several  of  the  United  States,  marriages  are  positively  forbidden 
between  the  white  and  colored  races,  and  occasionally  a  very  nice 
question  has  been  presented  to  the  courts  respecting  the  meaning  of 
tlie  words  "  negro,"  "  mulatto,"  "  persons  of  color,"  and  "  white 
persons."  In  one  case,  in  the  State  of  Maine,  Shepley,  Ch.  J., 
observed :  "  There  is  a  difference  of  opinion  respecting  the  propor- 
tion of  African  blood  which  will  prevent  a  person  possessing  it  from 
being  regarded  as  white.  Some  courts  appear  to  have  held  that  a 
person  should  be  so  regarded  when  his  white  blood  predominated 
both  in  proportion  and  in  appearance.  Those  least  disposed  to 
consider  persons  to  be  white  who  have  any  proportion  of  African 
blood  have  admitted  that  persons  possessing  only  one-eighth  part 
of  such  blood  should  be  regarded  as  white."  {Bailey  v.  Fiske^  34 
liaine  R.  77.)  Most  of  the  late  slave  states  had  statutes  prohibit- 
ing intermarriage  between  free  negroes  and  slaves,  but  all  of  those 
laws  have  been  either  repealed  or  become  obsolete,  and  but  few  of 
the  states  have  statutes,  at  present,  positively  prohibiting  intermar- 
riages between  white  persons  and  persons  of  color.  (But  vide  The 
State  V.  Waters^  3  Ired.  R.  455.  The  StaU  v.  Fore^  1  tJ.  378. 
2 he  State  v.  Hooper^  5  tb.  201.  The  StaU  v.  Rohmd,  6  ib.  241. 
The  State  v.  Milton^  Bushed  a  R,  49.  Barkehire  v.  The  State^  7 
Ind,  R.  389.  The  State  v  Brady ^  9  Humph.  R.  74.)  The  present 
statutes  of  North  Carolina  forbid  a  marriage  between  a  white  person 
and  a  negro,  but  it  is  held  that  a  marriage  between  such  persons 
dwelling  in  another  State  whose  laws  allow  it  must  be  respected  as 
valid  in  the  former  state,  if  they  afterward  come  there  to  reside, 
although  the  rule  is  held  to  be  otherwise  if  such  persons  leave  the 
state  and  go  temporarily  to  another,  with  intent  to  be  married  and 
return.  {The  State  v.  Kmnedyy  76  N.  C.  R.  251.  The  State  v.  Ross, 
Ih.  242.  Vide  Jackson  v.  The  State,  63  Ala.  R.  472.  Haden  v. 
Ivey^  61  ib.  381.  Brown  v.  McGee,  12  BusVs  R.  428.  Jones  v. 
Jones,  46  Md.  R.  144.  Minor  v.  Jones,  2  Redf.  R.  289.)  It  has  b«en 
lately  held  in  a  state  where  the  marriage  between  a  white  person  and  a 
negro  is  prohibited  by  statute  that  the  marriage  is  not  unlawful 
between  a  white  man  and  a  woman  who  has  less,  though  only  a  drop 
less,  than  one-fourth  negro  blood,  for  it  was  declared  that  such  a  per- 
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0OD  is  tLot  fl  negro.  {McPJierstm  v.  Ctm^manweaUh^  2d  OraU,  R.  939.) 
Aind  it  may  be  stated,  that  ndther  the  late  amendments  of  the 
f  edbml  Constitution^  nor  the  civil  rights  bill  passed  by  oongreeB, 
pnsvent  the  states  from  exercising  complete  jnrisdiction  over  the 
institatioii  of  mamage  within  their  territorial  limits,  and  the  states 
have  power  to  prohibit  marriages  between  certain  classes  in  their 
discretion.  (  Vide  Frcuher  v.  State^  3  Teob.  App.  R.  263.  Hart 
r.  ffasSy  36  Za.  Ann.  R.  90.  Zonas  v.  The  State,  3  Hei^k.  R.  287. 
M  rel.  Bohbsy  1  WoocPs  R.  537.  Cfreen  v.  The  State,  68  Ala.  R. 
190.  Eo(yoer  v.  Ths  State,  59  ib.  69.  Scott  v.  The  State,  39  Go. 
R.  321.  The  State  v.  Oibson,  86  Ind.  R.  389.  Barkshire  v.  J^ 
iSi^o^,  T  t&.  369.)  And  it  is  generally  held  that  marriages  in  vio> 
Iktion  of  such  statutes  are  absolntely  void,  without  any  decree  or 
sentence  of  the  court  (  Vide  Sucoeeeion  of  MinvieUe,  16  Zct.  Ann. 
£.  342.  Carter  v.  Montgomery,  2  Tenn.  Ch.  R.  216, 226.  Duiker- 
eon  V.  Brown,  49  Mies.  R.  367.  Dillon  v.  Dillon,  60  tb.  204.) 
"Wlien  the  statute  simply  prohibits  the  marriage,  and  affixes  a  pen- 
alty fbr  its  violation,  the  cases  are  not  entirely  harmonious  as  to 
whether  the  marriage  solemnijaed  contrary  to  its  provisions  would 
be  void,  voidable  or  valid ;  aldiough  the  statutes  upon  the  subject 
quite  generally  contain  a  clause  declaring  the  same  a  nullity.  (  Vide 
Carter  v.  Montgomery,  2  Terni.  Ch.  R.  2W,  225.) 

So,  also,  no  person  is  permitted  to  marry  a  Ward  of  the  court 
without  the  express  sanction  of  the  court;  and  if  a  man  should 
marry  a  female  ward  without  the  consent  and  approbation  of  the 
court,  he  will  be  treated  as  guilty  of  contempt,  even  though  he  was 
ignorant  of  the  fact  that  she  was  a  ward  of  court.  And  when 
there  is  reason 'to  suspect  an*  intended  and  improper  marriage  with- 
out its  sanction,  the  court  will,  by  an  injunction,  not  only  intenlict 
the  marriage,  but  also  interdict  communication  between  the  ward 
and  her  adminer.  (^  Story's  Eq.Jwr.%%Uh%\Z%0.)  This  may  not 
tie  regarded  as  strictly  an  impediment,  but  it  is  a  provision  of  law 
to  secure  due  marriages  and  protection  to  infants  very  proper  to 
notice.  The  interdict  of  marriages  between  persons  of  the  white 
and  colored  races  by  statute  is  becoming  more  and  more  uneom- 
mon,  as  experience  has  shown  that  tiie  matter  may  very  properly 
tfnd  safely  be  left  to  the  education,  taste  and  customs  of  the  peopla 

§  626.  By  the  civil  law,  persons  in  a  state  of  slavery  or  servitude 
are  not  entitled  to  the  rights  and  considerations  of  matrimony,  and 
hence,  there  is  no  recognized  marriage  relation  in  law  between 
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slaves.  Nor  were  slaveB  nnder  the  civil  law  proper  objects  of  cogr 
nation  or  affinity,  bat  of  <2^i^a«i-cognatioa  only.  {Taylot^s  Elemffnta 
of  Civil  Load,  4@9.  Cooper^ %  Justvniom^,  41 1, 420.)<  Contvhemvwm 
was  the  matrimony  of  slaves;  a  permitted  cohabitation  not  par- 
taking of  lawful  marriage^  which  they  conld  not  contract.  The 
Bame  disability  applies  at  tha  present  day  in  the  case  of  slaveff 
wherever  islavery  exists.  The  state  of  slavery  in  Cuba,  and  in 
Brazil^  and  lately  in  this  country,  conrpai*es  with  that  existing 
under  the  Koman  law  in  many  respects.  The  progress  of  society 
in  civilization,  moTO  correct  notions  on  the  subject  of  mora!  obliga- 
tion, and,  above  all,  the  benign  influence  of  the  Christian  religion, 
have  softened  many  of  the  rigors^  attendant  on  slavery  among  the 
ancients ;  but  the  rights  of  the  slave  in  respect  to  marriage  remain 
substantially  as  under  tiie  civil  law.  The  Hebrew  law  did  not 
recognize  marriage  among  slaves  of  other  than  Hebrew  origin, 
although  a  relation  existed  similar  to  the  oontuhemi/wm,  of  Eome. 
The  marriage  of  free  men  and  women  with  slaveB  was  very  much 
discouraged  by  the  laws,  civil  and  ecxslesiastical,  of  the  middle  ages. 
Heavy  penalties  were  annexed,  and  the  right  was  even  conceded 
to  parents  to  kill  their  children  who  persisted  in  such  an  alliance. 
The  question-  was  submitted  to  the  See  of  Eome,  whether  a  free 
man  might  put  away  a  wife  taken  from  the  servile  class,  and  take 
a  free  woman  to  his  bed;  and  Leo  responded'  in  the  affirmative. 
The  contract  of  marriage  not  being  recognized  among  slaves,  none 
of  its  consequences*  follow  from  the  contubemial  state  existing: 
between  them.  (Cobh  on  Sla/oery^  §§  273,  274.)  But  this  question 
has  ceased  to  be  of  much  interest  in  this  country,  as  slavery  no 
longer  exists  here ;  and  it  is  to  be  hoped  that  the  inhuman  institu- 
tion will  soon  be  abolished  throughout  the  civilized  world. 

§  627.  The  seventh  and'  last  impediment  to  marriage,  is  a  prior 
marriage,  or  having  another  husband  or  wife  Uving,  in  which  case, 
besides  the  pains  and  penalties  consequent  upon  the  act  as  a  felony, 
the  second  marriage  is  to  all  intents  and  purposes  absolutely  void. 
Such  is  the  common  law  upon  the  subject,  and  the  same  may 
probably  be  said  to  be  the  law  in  all  of  the  American  States  and 
territories,  except  the  territory  of  Utah.  Polygamy  is  condemned 
both  by  the  law  of  the  New  Testament  and  the  policy  of  all 
Christian  states.  For  example^  by  the  statutes  of  New  York,  it  is 
declared  that  no  second  or  subsequent  marriage  shall  be  contracted 
by  any  person^  during  the  lifetime  of.  any  former  husband  or  wife 
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of  such  person,  unless  the  marriage  with  such  former  husband  or 
wife  shall  have  been  annulled  or  dissolved  for  some  cause  other 
than  the  adultery  of  such  person ;  or  unless  such  former  husband 
or  wife  shall  have  been  finally  sentenced  to  imprisonment  for  life ; 
and  every  marriage  contracted  ii^  violation  of  this  provision  shall 
be  absolutely  void;  except  that  if  any  person  whose  husband  or 
-wiie  shall  have  absented  himself  or  herself  for  the  space  of  five 
successive  years,  without  being  known  to  such  person  to  be  livinor 
during  that  time,  shall  marry  during  the  lifetime  of  such  absent 
husband  or  wife,  the  marriage  will  be  void  only  from  the  time  that 
its  nullity  shall  be  pronounced  by  a  court  of  competent  authoritj. 
And,  further,  no  pardon  granted  to  a  person  sentenced  to  imprison* 
ment  for  life  shall  restore  such  person  to  the  rights  of  any  previous 
marriage.  (2  jRev.  Stat,  paH  %  ch.  8,  tit  1,  §§  5,  6,  7.  2  Stat  at 
Larg€j  144,  145.) 

Under  these  provisions  of  the  statute  it  has  been  held  that  when 
the  husband  has  been  absent  more  than  five  years,  and  his  wife  has 
contracted  a  second  marriage  in  good  faith,  her  husband  not  being 
known  to  her  to  be  living  within  the  five  years,  a  cohabitation 
with  the  second  husband  after  the  mistake  is  discovered  will  not 
entitle  the  first  husband  to  a  divorce  on  the  ground  of  adultery. 
The  last  marriage  being  voidable  merely,  but  not  void,  the  remedy 
of  the  first  husband  is  by  a  bill  to  annul  the  voidable  marriage. 
(  VaUecm  v.  Valleau^  6  Paiges  R,  207.)  And  it  has  been  further 
held  that  such  second  marriage  under  such  circumstances,  can  be 
declared  void  only  on  the  application  of  one  of  the  parties  to  it, 
during  the  lifetime  of  the  other ;  and  that  it  cannot  be  declared 
void  collaterally,  after  the  death  of  the  first  husband  in  actions 
instituted  by  creditors.  {CropaeyY.  McKenney^  30  Barb,  R.  47. 
Vide  also  Cropaen  v.  Ogden^  11  j^".  Y.  R.  228.) 

And  similar  statutes  are  found  in  most  of  the  states,  although  in 
some  instances  the  provision  in  respect  to  the  absence  of  one  of  the 
parties  extends  the  time,  and  in  others  diminishes  it.  As  a  general 
rule,  however,  if  the  marriage  remains  undissolved,  and  the  death 
of  neither  party  is  to  be  presume]^,  neither  will  be  permitted  to 
enter  into  a  second  marriage.  ( Vide  the  statutes  of  the  several 
states  upon  the  subject.  Also  Commonv)eaUh  v.  Mash,  7  Met,  R. 
472.  Glass  v.  Olass^  114  Miss.  R.  663.  Strom  v.  Pierce^  45 
Maine  R.  867.  Fenton  v.  Reed^  4  Johvis.  R.  52.  WiUiamson  v. 
Parisienj  1  Johns.  Ch.  R.  389,  488.     Oropsey  v.  McKinney^  30 
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JBarh.  li.  47,  65.  Appletan  v.  Wa^mer^  51  i}.  270.  Spicer  v. 
Spicer,  16  Ahh.  Pr.  R.  N.  S.  112.  Hefner  v.  Hefner^  23  P<97m. 
Ji.  104.  e/9n<?«  V.  7:^<?  Statey  5  jffZac?^.  i2.  141.  The  State  v. 
J/iwr«,  3  West.  Z.  J,  134.  /&Zfer«  v.  Da/oiSy  4  F^y.  jB.  503.  The 
State  V.  Goodrichy  14  TT.  Ta.  jB.  834.  Toung  v.  NayloTy  1  ^iZ^* 
^j'.  iZ.  383.  Martin  v.  Martin^  22  J.^a.  ^.  86.  Carmena  v. 
Blaney,  16  Za.  J.nn.  ^.  245.  Smith  v.  Smithy  1  T^z?.  7?.  621. 
^A^a  V.  Rhcmery  1  Peters^  P.  105,  108.  Zg^fo  v.  Z^fe,  Saxton^s 
/?.  96.  Ganer  v.  Laneahorcmghy  Peake^a  R,  17.  Miles  v.  Chiltony 
1  ^oJ.  ^c.  ii.  684.  i?^rrf  v.  ^irrf,  1  Z^'*  5.  681.  &«r^^  v. 
Pricey  2  ZTo^.  Ci>/i.  /?.  187.  Duries  v.  Donovany  3  ZTajr.  JSb.  i2. 
301,  309.  Bayard  v.  MorpheWy  2  PAtM.  i?.  321.)  It  may  also  be 
affirmed  ae  a  general  rule,  that  in  cases  of  divorce,  the  guilty  party 
is  not  permitted  to  marry  again  until  the  other  party  is  actually 
dead,  except  in  those  cases  where  the  law  expressly  so  far  nullifies 
the  marriage  relation  as  to  make  it  no  impediment  to  marriage  by 
either  party,  which  is  the  rule  in  most  of  the  western  states,  and 
in  some  of  the  eastern.  The  effect  of  a  second  marriage  upon 
offspring  and  the  like,  is  the  subject  of  statutory  regulation,  and  as 
to  whether  such  a  marriage  is  absolutely  void  or  only  voidable  by 
the  decree  of  a  court  of  competent  jurisdiction,  is  also  sometimes 
regulated  by  statnte.  But  as  a  general  rule  the  marriage  is  regarded 
as  void,  and  necessarily  needs  no  decree  of  court  declaring  it  so,; 
although,  except  in  very  clear  cases,  a  sentence  of  nullity  would  be 
preferable.  ( Yide  Commonwealth  v.  Ilunty  4  Cush.  R,  99.  Clark 
V.  Clarky  8  ib.  385.  Emmerson  v.  Shawy  56  N,  H.  P.  418w 
Smith  V.  PichardSy  29  Conn.  P.  232,  237.  Blossom,  v.  Barrett^ 
37  JV.  Y.  P.  434.  Finn  v.  Finny  12  Hun's  P.  339,  341.  ShaaFs 
Estate,  4  Brews.  P.  305.  Teft  v.  Teft,  35  Ind.  P.  44.  Peeves  v. 
Peevesy  54  lU.  P.  332.  Clark  v.  Clarky  19  Eons.  P.  522. 
Strode  v.  Strode,  3  BusKs  P.  227.  Turner  v.  BiUagramy  2  Col. 
P.  520.  Graham  v.  Bennety  Ih.  503.  Earle  v.  Dawes,  3  Md. 
Ch.  P.  230.  Dyer  v.  Brannock,  66  Mo.  P.  391.  Lincecv/m  v. 
Zincecumy  3  ib.  441.  Iliggi/ns  v.  Breeny  9  ih.  493.  Sm^rt  v. 
Whaley,  6  Sur.  (&  Marsh.  R.  308.  Hatwdl  v.  Jacksony  7  Tex.  R. 
576.  Gaines  v.  Relf,  12  J?oi«?.  U.  S.  P.  472.  Gaines  v.  Henneny 
24  iJ.  553.  6^ai7ie«  V.  iV^^  OrlewnSy  6  FaZZ.  fi.  642.)  And  in 
none  of  these  cases,  as  it  is  in  some  others  where  impediments  exist, 
is  it  competent  for  the  parties  to  ratify  the  illegal  marriage  by 
cohabitation  or  otherwise.    And  it  may  be  added  that  a  contract 
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of  marriage  entered  into  between  parties^  one  of  wbom  is  not 
riageable  by  reaaon  of  an  impediment  which  would  render  the 
marriage  void  cannot  be  enforced,  and,  in  the  absence  of  fraud,  no 
action  can  be  maintained  for  the  breach  thereof.  (  Vids  ChtUck  ▼. 
Chdick^  41  N,  J.  Z.  R.  13.)  Although,  in  a  case  where  fraud  or 
deception  was  practiced  to  procure  the  contract,  doubtieBfi  a  com- 
plaint could  be  so  framed  as  to  allow  the  innocent  party  to  recoTer 
the  damages  sustained  on  account  of  the  fraud.  (  Vide  BUMmacher 
V.  Saal,  29  Barl.  E.  22.  WHd  v.  Harris,  T  Cwh.  B.  JR.  999. 
Millard  v.  LiMewoodj  1  Eng,  Z.  <6  JSq.  B^  408;)  And  a  man  is 
not  bound  by  his  contract  to  marry  a  lewd  woman  entered  into 
in  ignorance  of  her  character.  (  Van  Starch  v.  Oriffivij  77  Pem^ 
E.  504.) 

If  there  be  no  statute  regulation,  the  common  law  doctrine  wiU 
prevail;  and  the  second  marriage,  while  the  first  remaina  undis- 
solved  by  a  competent  court,  or  by  the  death  of  one  of  the  partios, 
will  be  actually  void,  and,  being  void,  it  imposes  do  l^al  restraint 
upon  the  party  imposed  upon  from  contraodng  another,  though,  as 
has  been  well  said,  prudence  and  delicacy  impose  a  reetraint  in 
such  case  until  the  fact  is  so  generally  known  aa  not  to  be  a  matter 
of  doubt,  or  until  such  marriage  haa  been  impeached  in  a  judicial 
proceeding,  whenever  that  may  be  done.  {PaUer^on  y.  GatneSj  6 
How.  TJ.  S.  B.  560,  592.  Vids  also  MwrUn  v.  MarUny  22  Ala.  B. 
86.)  Of  course^  if  the  first  marriage  was  void,  it  i»  no  impediment 
to  the  second ;  and,  unless  the  first  waa>  a.  valid  marriage,  the 
parties  may  contract  a  second  without  procuring  a  judicial  SMttence 
annulling  the  first. 

The  general  rule  is^  that  the  vaUdity  or  invalidity  of  a  marriage 
is  to  be  determined  by  the  lex  loci  contractus.  Thus,  it  has  been 
held  in  the  State  of  New  York,  that  where  a  former  mamage  lus 
been  dissolved  on  account  of  the  adultery  of  the  husband,  he  can- 
not contract  a  valid  second  marriage  during  the  life  of  the  former 
wife.  To  bring  a  case  within  the  prohibition  of  the  statute,  and 
render  the  second  marriage  void,  it  is  enough  that  there  was  a 
prior  marriage,  and  that  the  former  wife  was  living  at  the  time  of 
the  second  marriage.  It  is  not  material  that  the  former  marriage 
should  have  taken  place  within  the  state*  {8mi4h  v.  Woodfioartk^  44 
j5wS.  B.  198.) 
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CHAPTER  XL. 

PARTIES   TO   A   MARRIAGE  —  THEY   MUST   BE   WILLING  TO  CONTRACT  — 

DURE8fl  —  FRAUD  —  ERROR PARTIES    MUST    CONTRACT    IN    PROPER 

FORM  —  VOID  AND  VOIDABLE  MARRIAGES  —  IMPERFECT  MARRIAGE 

HOW   NULLIFIED EFFECT   OF   THE    SENTENCE   OF   NULLITY. 

§  628.  The  parties  to  a  marriage  must  not  only  be  able  to  con- 
tract, bnt  they  mast  hewiUing  to  join  in  the  matrimonial  union. 
If  the  free  and  volnntary  assent  of  the  parties  in  contracts  pertain^ 
ing  to  the  ordinary  bnsiness  concerns  of  life  is  important  and 
requisite  to  bind  the  parties,  much  more  is  it  in  a  contract  of 
marriage,  which  involves,  to  the  greatest  extent,  alt  that  is  sacred 
and  enjoyable  in  social  life.  The  parties  must  be  perfectly  free  to 
give  their  consent  to  the  nuptials,  or  the  contract  will  not  be  bind- 
ing, and  tlie  marriage  may  be  avoided.  Upon  this  principle,  a 
marriage  contracted  by  a  party  under  compulsion  is  void,  because 
eonsent  is  the  essence  of  this,  as  it  is  of  a22  contmcts,  and  when 
there  is  compulsion  there  is  no  consent.  Besides,  such  an  agree- 
ment would  be  founded  in  vyrong^  and  would  be  void  on  that 
account.  The  violence  was  itself  an  injury  to  the  party  compelled 
to  give  his  assent,  and  the  party  on  whose  behalf  the  violence  was 
used  cannot  be  perg^itted  to  establish  a  right  on  his  own  wrong 
doing.  The  consent  of  the  party  brought  about  by  force,  menace 
or  duress,  is  a  consent  only  vcLform^  and  is  of  nol^al  effect.  This 
is  the  rule  as  applied  to  all  contracts,  and  it  finds  no  escception  in 
marriage ;  and  the  same  principles  which  govern  the  question  of 
duress  in  other  contracts,  hold  good  in  their  application  to  mair- 
riage.  It  iS'  not,  however,  all  oases  of  compulsion  or  coercion 
which  will  invalidate  tire  marriage  contract;  it  must  amount  to 
duriiieSj  or  duress^  and  this  may  be  either  actual  violence,  or 
threat.  As  civilization  has  advanced,  tiie  la>v  has  tended  much 
more  strongly  than  it  formerly  did  to  ovwthrow  every  thing  which 
is  built  upon  violence  or  thr^tOs  producing  fear.  In  the  time  of 
Csasar,  it  was  said  that  a  man  could  not  avoid  his  act  on  the 
ground  that  it  was'  procured  by  the  fear  of  battery,  burning  his 
house,  taking  away^  or  destroying  his  goods,  or  the  like ;  for  the 
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reason  that  he  may  have  satisfaction  by  the  recovery  of  damages. 
But  this  is  not  the  rule  at  the  present  day,  and  especially  not  in  a 
case  of  marriage,  when  the  injured  party  cannot  be  compensated  in 
damages  for  the  wrong.  There  can  be  no  doubt  that  a  contract  of 
marriage  procured  by  threat,  and  the  fear  of  personal  injury,  or  the 
destruction  of  property,  may  be  avoided  on  the  ground  of  duress. 
There  is  nothing  in  such  a  case  but  the  form  of  a  contract  with- 
out the  substance.  It  wants  the  voluntary  assent  of  the  party  to 
be  bound  by  it,  and  no  good  reason  can  be  assigned  for  upholding 
it.  So  cautiously  does  the  law  watch  over  all  contracts  that  it  will 
not  permit  any  to  be  binding  but  such  as  are  made  by  persons  per- 
fectly free,  and  at  full  liberty  to  make  or  refuse  such  contracts,  and 
that  not  only  with  respect  to  their  persons,  but  in  regard  to  their 
goods  and  chattels  also.  Contracts  to  be  binding  must  not  be 
made  under  any  restraint  or  fear  of  their  persons,  otherwise  they 
are  void.  ( Vide  Sasputas  v.  Jennhigs^  1  Baifa  R,  470.  Collins 
V.  Westhuiv/y  2  ib.  211.  Nel-aon  v.  SuddaHh^  1  Hen.  dk  Munf,  R, 
350.  Foshay  v.  F&rgerm^  5  HxWb  R.  154,  158.)  This  is  the 
rule  and  the  reasoning  in  ordinary  business  transactions,  and  it 
applies  with  equal  or  more  force  in  the  momentous  transaction  of 
marriage. 

§  629.  But  the  rule  will  be  better  illustrated  by  a  reference  to 
cases  directly  in  point  upon  the  question  of  marriage.  The  maxim 
of  the  civil  law,  nuptias  non  concubitas  sed  consensus  facity  has 
been  regarded  as  a  good  definition  of  marriage^  and  mutual  consent 
makes  the  marriage  before  consummation,  but  the  consent  must  be 
full  and  free,  or  the  marriage  is  not  valid.  In  deciding  upon  the 
question  of  the  sufficiency  of  the  assent  to  the  marriage,  the  court 
will  look  principally  to  the  facts  which  transpired  at  the  espousals ; 
and  it  has  been  held  that  the  circumstance  of  n  party  being  under 
arrest  as  the  putative  father  of  a  bastard  child,  is  not  enough  to 
avoid  the  contract  on  the  ground  of  duress.  This  decision  was 
pronounced  with  respect  to  a  case  where  the  hosband  was  in  the 
custody  of  an  officer  on  a  proceeding  instituted  against  him  as 
the  putative  father  of  a  bastard  child  of  which  the  wife  was  pr^- 
nant,  and  while  he  was  under  the  arrest,  the  nuptials  were  celebrated ; 
but  the  evidence  was  very  satisfactory  that  the  parties  went  before 
the  ofiicer  who  married  them  expressly  for  the  purpose  of  solemniz- 
ing their  matrimonial  contract,  and  yielded  their  several  consent  to 
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it.  It  was,  of  course,  understood  that  the  necessary  consequence 
of  the  marriage  was  a  discharge  from  the  arrest  and  from  any 
liability  in  the  proceeding,  but  that  was  no  reason  why  any 
force,  fear  or  threats  in  the  transaction  should  be  inferred. 
The  court  felt  bound  to  confine  their  attention  almost  exclusively 
to  the  facts  attending  the  espousals  before  the  magistrate,  and 
in  doing  so  they  could  not  say  that  the  mere  circumstance  that 
the  husband  had  involved  himself  in  difficulty  with  the 
authorities  by  his  previous  connection  with  the  proposed  wife, 
was  enough  to  show  that  he  did  not  yield  his  fuU  and  free  assent 
to  the  marriage  solemnized,  though  he  may  have  taken  the  step 
with  reluctance.  The  court  therefore  held  that  the  marriage  was 
valid.  {Jackaan  v.  Winne^  7  Wend.  li.  47.)  But  if,  in  this  case, 
it  had  clearly  appeared  that  the  husband  submitted  to  the  mar- 
riage by  reason  of  threats  of  injury  to  his  person,  or  character 
or  property,  made  at  the  time  of  the  espousals,  the  result  would 
have  been  different. 

And  in  a  case,  decided  by  the  supreme  judicial  court  of  Mas- 
sachusetts, before  the  full  bench,  the  rule  was  laid  down  that  a 
promise  of  marriage  made  while  the  party  is  under  an  arrest  which 
is  illegal,  is  void ;  and,  further,  that  not  only  is  a  direct  promise 
void,  if  made  under  duress  and  an  illegal  arrest,  but  so  is  an  admis- 
sion thus  made  of  a  former  promise,  the  court  saying :  ^'  There  is 
no  distinction  between  a  promise  to  marry  and  an  acknowledgment 
that  such  promise  had  been  made  upon  some  former  occasion,  upon 
which  the  rejection  of  the  former  and  the  admissibility  of  the 
latter  can  be  justified  and  defended.  The  general  principle  is  that 
neither  acts  done  nor  declarations  or  admissions  made  by  a  party 
under  duress  shall  be  allowed,  against  his  objection,  to  operate 
injuriously  to  him.  He  is  not  bound  by  a  contract,  nor  held 
responsible  for  concessions  or  acknowledgments  made  in  such  an 
exigency.  He  may  avoid  his  deed,  when  so  executed,  if  he  will ; 
and  the  law  will  reject  the  evidence  of  his  confessions,  if  objected 
to,  when  they  were  induced  by  means  of,  or  uttered  while  he  was 
subject  to,  such  unlawful  restraint.  It  is  the  presumption,  sanc- 
tioned by  the  law,  that  confessions  made  under  such  circumstances 
are  the  result  of  fear,  apprehension,  and  of  the  consequences  to 
result  from  the  force,  violence,  or  compulsion  applied.  And 
because  it  is  impossible  to  measure  the  extent  of  the  controlling 
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influenoe  which  rach  cansefi  .may  exert,  and,  of  oonrse,  impoesible 
to  determine  whether  any  or  what  i«lianoe  onght  to  be  placed,  or 
what  effect  should  jnstLj  be  given  'to  acts  done,  or  to  dedarations 
made  by  a  party  held  in  snch  condition,  it  has  oome  to  be  an  estab- 
lished principle  of  law  that  the  evidence  of  whatever  has  transpijed 
while  a  party  is  under  duress  shall,  upon  his  objection  as  to  the 
party  by  whom  it  was  oocaaioned,  be  altogether  disaUowed  and 
rejected."  {TiUey  v.  Damon,  11  ChiA.  £.  247,  251.  And  vide 
also  Jones  v.  Smith,  noted  in  1  Bish.  on  Mar,  a/nd  Dvo.  §  213. 
Regi/na  v.  Baidey,  5  Coafs  B.  623.  S,  C.  2  DenistnCs  Crown 
Case,  470.) 

The  case  of  TUley  v.  Damon  was  an  action  for  breach  of  promise 
of  marriage,  but  the  principles  stated  apply  eqnally  to  the  mar- 
riage, where  the  same  has  never  been  subsequently  ratified,  or  the 
duress  waived.  Olearly  a  marriage  contract  which  was  compelled 
by  dnress  or  constraint  of  either  party  is  voidable.  (  Willard  v. 
Willard,  6  Boaster's  R.  297.  But  vide  State  v.  Davis,  79  N.  C. 
B.  603.) 

In  England  a  marriage,  though  celebrated  in  faeie  ecdewB,  was 
formerly  held  to  be  void  by  judges  of  the  common  law,  before 
sentence  of  nullity,  if  the  wife  were  under  duress,  though  such  a 
marriage  is  now  held  binding  until  its  nullity  is  declared  by  a 
competent  court.  And,  in  a  very  early  case,  where  an  heiress  had 
consented  to  marriage,  but  the  consent  was  caused  by  precedent 
menaces,  the  defendant  had  judgment  to  die.  Hale,  treating  of  tlie 
case,  says  the  reason  she  gave  evidence  was,  first,  she  was  rescued, 
flagrante  orimine,  before  she  was  defiled ;  second,  it  was  a  forced 
marriage,  and  so  no  marriage  de  Jure;  third,  no  cohabitation; 
fourth,  there  was  concurrent  evidence  to  prove  the  whole  fact,  and 
she  was  a  good  witness,  being  but  a  wife  de  facto,  {Bex  v.  Brown, 
3  Kib.  B.  193.)  It  is  difiicult  to  conceive  of  a  reason  why  a  mar- 
riage, confessedly  the  most  important  of  all  contracts,  should  be 
held  valid  when  obtained  by  duress,  while  all  other  contracts  are 
not  Fo ;  and,  whatever  difiEerence  of  opinion  formerly  eodstod  upon 
the  subject,  the  invalidity  of  such  a  marriage  is  now  umversally 
conceded. 

§  630.  Anoth^  instance  of  marriage  under  a  constraint  of  the 
will,  whereupon  the  consent  which  in  form  passes  is  no  consent  in 
fact,  is  where  the  party  is  induced  to  join  in  .the  marriage  by  a 
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fraud.  It  is  not,  however,  every  misrepresentation  or  deception 
that  will  affect  the  validity  of  the  marriage.  The  law  presumes 
that  a  person  uses  due  caution  in  a  matter  in  which  his  happiness 
for  life  is  so  materially  involved  as  in  that  of  matrimony,  and  it 
therefore  makes  no  provision  for  the  relief  of  a  blind  credulity, 
however  it  may  have  been  produced.  {WaJc^fidd  v.  Mackayy  1 
PhiUim.  R.  134.) 

The  phrase  fraudulent  contract^  in  common  parlance,  admits  of 
great  latitude  of  construction,  and  will  include  all  those  deceptive 
acts  to  which  the  sexes  too  frequently  have  recourse,  with  a  view 
to  obtain  what  they  consider  an  advantageous  connection;  by 
setting  off  their  persons,  characters,  tempers,  circumstances  and 
connections  in  a  too  favorable  light ;  or  by  professions  of  ardent 
affection,  which  they  either  may  not  feel,  or  not  in  a  degree  equal 
to  what  they  profess.  These  acts,  though  they  meet  with  various 
degrees  of  indulgence,  according  to  circumstances,  are  still  incon- 
sistent with  truth  and  sincerity ;  and  may  be,  and  often  are,  pro- 
ductive of  serious  mischief;  they  partake  of  the  nature  of  fraud, 
and  a  marriage  grounded  on  them  is,  in  a  sense,  a  fraudulent  conr 
tract.  If  the  phrase  be  taken  in  this  large  sense,  it  would  degrade 
the  marriage  contract,  which  in  its  original  design  and  institution 
was  to  Continue  indissoluble  during  the  joint  lives  of  the  correlates, 
and  which  is  a  main  pillar  on  which  society  itself  is  founded,  to  a 
level  with  the  most  trifling  bargains.  This  aspect  is  not  tolerated 
by  the  courts.    (  Vide  Benton  v.  Benton^  1  Day*8  B.  111.) 

But  the  authorities  are  clear  that  where  there  is  actual  fraud  in 
the  transaction,  a  marriage,  like  all  other  contracts,  may  be 
avoided  by  the  party  injured.  In  a  case  in  the  late  court  of  chan- 
cery of  the  State  of  New  York,  it  was  expressly  decided  that  a 
marriage  procured  by  abduction,  terror  or  fraud  would  be  annulled 
by  the  court.  This  was  before  there  was  any  statute  there  declaring 
such  a  marriage  invalid.  The  chancellor  found  that  the  marriage 
in  the  case  was  procured  by  fraud,  saying  that  the  woman  had 
been  entrapped  into  the  marriage  with  the  man  by  the  artifices 
which  he  employed ;  and  though  she  gave  an  apparent  consent  at 
the  moment  of  the  celebration,  yet  it  frdly  appeared  that  this  con- 
sent was  feigned,  and  that  it  was  tlie  effect  not  of  her  choice,  but 
of  her  terror.  The  complainant  had  never  consented  freely  to 
become  the  wife  of  the  defendant,  and  had  never  cohabited  with 
liim ;  and  the  marriage  was  declared  to  be  a  foul  fraud  practiced 
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upon  her  by  the  defendant,  and  on  that  ground  was  adjudged  to 
be  utterly  null  and  dissolved.    {Ferlat  v.  Gqjon^  Hop.  Ch.  E.  478.) 
In  the  argument  of  the  case  of  Ferlat  v.  Gcjon^  on  behalf  of  tlje 
complainant,  the  late  Mr.   Sampson,  of  the  city  of  New   York, 
most  forcibly  and   eloquently   remarked:    "Here   is  a   contract 
obtained  by  fraudulent  contrivance,  by  suppressions  of  the  truth 
and  suggestions  of  falsehood,  by  duress  and  by  surprise,  entered 
into  by  a  girl  of  nineteen,  in  a  moment  of  great  agitation  and 
apprehended  danger,  no  matter  whether  real  or  imaginary;  the 
consequences  of  which  must  blast  her  maiden  honor,  endanger  her 
virtue,  and  bring  her  tender  parent  who  bore  her,  with  anguish  to 
the  grave.     And  is  there  no  relief,  no  helping  hand,  no  mercy  or 
justice  in  the  law  ?    Are  we  yet,  with  all  our  boasted  institutional 
in  that  state  of  uncivilized  barbarity;  with  all  our  subtle  and 
refined  distinction,  with  all  our  infinity  of  books  and  cases,  can  we 
find  no  remedy  for  such  an  evil?    Must  fraud  and  conspiracy 
triumph  with  impunity,  and  youth  and  innocence  droop  and  decay, 
like  a  tender  blossom  on  a  wounded  stem,  and  no  one  be  found  to 
bind  it  up  or  shelter  it  ?    Is  it  because  this  contract  is  so  holy,  and 
beyond  all  others  so  sacred,  that  our  laws  are  too  unholy  and  pro- 
fane to  meddle  with  it?    Must  our  judges,  for  very  reverence,  look 
on,  and  shutting  their  ears  to  the  cries  of  religion  and  humanity, 
turn  their  backs  upon  the  desolating  ruin  ?    Must  the  poor  victim 
of  iniquity  be  doomed  to  suffer  all  the  consequences  of  an  ill- 
omened  and  barren  union ;  be  bound  forever  to  honor  and  obey  one 
whom  she  cannot  honor  and  obey,  because  we  have  no  spiritual 
court,  no  doctors'  commons,  no  doctors  or  proctors  ?    Must  this  be 
the  answer  of  the  only  earthly  judge  to  whom  we  can  appeal? 
Address  your  complaint  to  the  great  Judge  of  judges ;  no  doubt 
your  prayers  will  find  grace  in  heaven ;  but  our  law  allows  you 
nothing  but  to  weep  and  to  despair ;  for  we  cannot  excommunicate, 
and  there  is  no  other  remedy."    The  diflSculty  was  not  in  the  fact 
that  the  marriage  was  not  invalid,  but  as  to  where  was  the  proper 
forum  to  seek  the  remedy.     Now,  however,  the  statute  provides 
that  in  such  a  case  a  sentence  of  nullity  may  be  declared  by  the 
supreme  court.     Indeed,  that  part  of  the  ancient  common  law  of 
England  which  rendered  a  marriage  absolutely  void,  where  either 
of  the  parties  had  not  the  legal  capacity  to  contract  matrimonj',  or 
where  there  was  in  fact  no  legal  consent  by  one  of  the  parties,  the 
same  having  been  obtained  by  force  and  fraud,  and  never  afterward 
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voluntarily  acquiesced  in,  was  undoubtedly  brought  to  this  country 
by  our  ancestors,  and  formed  a  part  of  the  colonial  law.  In  such 
cases,  for  all  the  substantial  purposes  of  justice,  the  courts  of  com- 
mon law  and  of  equity  in  England  had  concurrent  jurisdiction 
with  the  ecclesiastical  courts.  Although  the  other  courts  yielded 
to  the  courts  Christian  the  exclusive  jurisdiction  to  declaie  the 
nullity  of  the  marriage  by  a  direct  proceeding  between  the  parties, 
it  was  rather  on  the  ground  of  convenience  than  from  a  want  of 
power  in  the  court  of  chancery  to  grant  similar  relief  to  the  par- 
ties. The  court  of  chancery  and  courts  of  common  law  always 
exercised  the  power  to  determine  the  marriage  absolutely  void, 
whenever  the  question  came  before  them  in  any  collateral  proceed- 
ing. {Botaworth  v.  Botsworth^  Styles*  R.  10.  Riddleaon  v.  Wogan^ 
Cro,  Eliz.  858.)  In  those  cases  the  sentence  of  the  ecclesiastical 
courts  does  not  dissolve  the  marriage,  inasmuch  as  no  lawful  mar- 
riage can  have  taken  place.  It  merely  declares  the  fact  of  marriage 
to  be  a  nullity.  The  marriage  act  declares  marriages  in  such  cases 
to  be  ipso  facto  void.  The  sentence  of  the  ecclesiastical  court  is 
declaratory  only ;  it  does  not  make  them  void.  {Bowzer  v.  liick- 
etts^  1  Hogg.  Con.  R,  214.)  In  such  cases,  where  the  rights  of  the 
parties  existed  independent  of  any  peculiar  remedies  which  were 
intrusted  to  tlie  exclusive  cognizance  of  a  particular  court,  it  was 
competent  for  the  superior  courts  of  the  colony  to  administer  such 
relief  as  was  consistent  with  their  ordinary  forms  of  proceedings 
in  other  cases,  and  such  as  was  proper  under  the  circumstances  of 
each  case.  Jurisdiction  in  such  cases  is  usually  conferred  upon 
certain  specific  courts  by  statute  in  this  country;  but  in  the 
absence  of  any  statutory  provision,  the  ordinary  courts  of  equity 
have  the  power  to  grant  the  proper  relief.  {Perry  v.  Perry ^  2 
Pcdgi^s  Ch.  R.  601,  504,  505.) 

§  631.  It  may  be  laid  down  as  a  general  proposition  that  the  law 
regards  a  marriage  brought  about  by  fraud  as  invalid  if  the  fraud 
is  such  as  would  vitiate  any  other  contract,  unless  the  marriage  has 
been  consummated  by  copulation.  (  Vide  Sart/brd  v.  Morris,  1 
Sagg,  Con.  R.  423.  Portsmouth  v.  Portsmouth^  1  Hogg,  Ee.  R, 
355.  Jolly  V.  MoGreg(yr,  3  Wilson  <&  Shaw's  R.  85.  Clark  v. 
Field,  13  Vt.  R.  460.  Keyes  v.  Keyes,  2  Fost.  [iT.  JZ]  R.  553. 
Robertson  v.  Cols,  12  Teosas  R.  356.  Stdl  v.  RtiU,  5  Fng.  Z.  and 
Eq.  R.  589.    S,  C  16  Jur,  710.)    In  an  early  case  before  the  late 

court  of  chancery  of  Ne\i^  York,  the  chancellor  laid  down  the  rule 
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that«  independent  of  statutory  provision,  the  power  of  that  oi/ort 
to  vacate  contracts  obtained  by  fraud  is  an  unquestioned  branch  of 
its  jurisdiction ;  a  gross  fraud  in  obtaining  a  marriage  falls  within 
such  jurisdiction,  and  the  court  adjudged  such  a  marriage  void. 
{BurUs  V.  Burtis,  Hop.  CK  R.  667,  568.) 

In  a  more  recent  case  in  the  present  supreme  court  of  New  Toii, 
where  it  appeared  that  the  consent  of  a  minor  female  to  a  marriage 
contract  was  obtained  by  fravd^  through  a  plot  of  the  pretended 
husband,  in  which  the  priest  shared  pretty  largely,  it  was  held  that 
the  marriage  was  a  nullity,  and  a  disgrace  to  the  men  concerned  in 
it.  The  consent  was  obtained  by  inflaming  the  brain  and  stupefy- 
ing the  senses  of  the  young  woman,  in  which  state  the  nuptials 
were  celebrated,  but  she  immediately  refused,  and  ever  after 
revised,  to  cohabit  with  her  pretended  husband,  or  to  acknowledge 
any  claims  on  his  part  in  that  or  any  other  character.  {Sloan  t. 
Kane,  10  Bou).  Pr.  R.  66.) 

And  in  a  case  in  the  late  court  of  chancery  of  the  State  of  New 
York,  where  the  parties  were  white  persons,  and  the  complainant 
was  charged  by  the  oath  of  the  defendant  as  the  putative  father  of 
her  bastard  child,  and  the  complainant  thereupon,  believing  the 
child  to  be  his,  married  her  to  obtain  his  discharge  from  the  pro* 
oeedings  against  him  under  the  bastardy  act,  and  he  subsequently 
ascertained  that  the  child  was  a  mulatto,  and  that  the  defendant 
knew  that  fact  at  the  time  she  swore  it  to  be  his,  she  then  having 
been  delivered  and  saw  the  child ;  the  court  held  that  the  com- 
plainant was  entitled  to  a  decree  declaring  the  marriage  contract 
void,  on  the  ground  that  his  consent  was  obtained  by  fraud.  How- 
ever, if  a  party  knowing  that  he  cannot  be  the  frtther  of  a  bastard 
child,  is  induced  to  marry  l3ie  mother  to  avoid  a  prosecution,  it  is 
no  ground  for  annulling  the  marriage  contract  on  the  ground  of 
fraud,  although  he  should  afterward  be  able  to  establish  the  fact 
that  the  child  was  not  his ;  and  although  it  is  legally  impossible 
that  a  white  man  should  have  a  mulatto  child  by  a  white  woman, 
yet  if  the  former,  before  the  birth  of  the  child,  believing  it  to  be 
his  child,  married  the  mother  on  the  ground  of  snch  belief,  it  seems 
he  cannot  have  a  decree  annniling  the  marriage,  notwithstanding 
her  concealment  of  the  fact  from  him  that  she  had  received  the 
embraces  of  a  negro  about  the  time  she  was  receiving  his.  The 
material  element  of  frand  would  not  then  be  so  patent.  But  if 
^he  mother  knew  that  her  child  was  black  at  the  time  she  charged 
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tLue  man  with  it,  no  pereon  could  believe  it  possible  she  did  not 
intend  to  commit  a  fraud  upon  him,  by  cliarging  him  as  the  father 
of  the  child,  when  she  had  the  most  satisfactory  reasons  for  believ- 
ing it  could  not  be  his,  but  that  it  was  in  fact  the  child  of  a  negro, 
with  whom  she  muBt  also  have  had  connection.  {SaoU  v.  Shvfddt^ 
5  Paig^B  Ch.  R.  43.)  This  case  of  8coU  v.  Shufddty  iUnstrates 
very  lucidly  the  priaciple  upon  which  a  marriage  will  be  regarded 
as  a  nullity  on  the  ground  of  fraud,  and  tlic  rules  by  which  tlie 
courts  are  governed  in  the  decifiion  of  such  cases.  {Vide  also 
Hoffinan  v.  Hoffman^  80  Penn.  R.  417.  Bao'ent  v.  Kimmd^  17 
Zeg.  Int.  100.)  In  a  later  case  in  the  supreme  court  of  Michigan, 
where  the  bill  was  filed  by  the  husband  several  years  after  the  mar- 
riage to  have  it  annulled  on  the  ground  of  fraud;  the  alleged  fraud 
consisting  in  the*  woman  passing  herself  off  as  chaate  when  she  was 
not,  and  the  bill  alleging  that  the  facts  had  just  come  to  the  com- 
plainant's knowledge ;  several  children  had  been  bom  to  the  parties, 
«nd  were  still  living,  and  no  complaint  was  made  of  the  wife's 
oonduct  after  m^riage ;  the  court  very  properly  diamiflsed  the  bill 
as  unprecedented  and  shameful.  {Lea/oiU  v.  Zeavitt^  13  Mich.  R. 
462.     And  vide  Dawson  v.  Dawson^  18  ib.  336.) 

§  632.  It  is  genemlly  necessary  that  one  of  the  parties  is  impli- 
cated in  order  to  nullify  a  marriage  on  the  ground  of  fraud ;  the 
conspiracy  .even  of  third  persons  will  not  in  general  have  the  effect 
to  invalidate  the  marriage  when  the  party  to  the  marriage  was  not 
one  of  the  conspirators.  Upon  this  subject.  Lord  Stowell  said : 
^'  I  will  not  lay  it  down  that  in  no  possible  case  can  a  marriage  be 
set  aside  on  the  ground  otf  having  been  effected  by  conspiracy. 
Suppose  tl^ree  or  four  persons  were  to  combine  to  effect  such  a 
purpose  by  intoxicating  another  and  marrying  him  in  that  perverted 
state  of  mind,  this  court  would  not  hesitate  to  annul  a  marriage  on 
clear  proof  of  such  a  cause  connected  with  such  an  effect.  Not 
many  cases  occur  to  me  in  which  the  co-operation  of  other  persons 
to  produce  a  marriage  can  be  considered,  if  the  party  was  not  in  a 
state  of  disability,  natural  or  artificial,  which  created  a  want  of 
reason  or  volition,  amounting  to  an  incapacity  to  contract."  (48^?- 
livan  V.  Sullivan^  2  Hogg,  Con.  R,  238,  246.) 

In  a  leading  cas*^  in  the  State  of  Vermont,  the  court  declared  a 
marriage  void  on  the  ground  principally,  that  it  was  effected 
through  the  conspiracy  of  third  persons.  The  court  said:  "We 
are  satisfied  that  the  form  of  marriage  was  brought  abont  between 


8M  LAW  OF  COVERTXIRB. 

these  parties,  chiefly  through  the  instrumentality  of  certain  inhab- 
itants of  Moretown,  who  had  charge  of  maintaining  the  town's 
poor,  for  the  purpose  of  changing  the  settlement  of  the  petitioner, 
and  to  effect  this  they  promised  the  husband  $100,  and  paid  him 
$60  ;  that  his  purpose  was  not  to  contract  in  good  faith,  a  marriage, 
but  to  get  money  and  revenge  an  imaginary  grievance  against  Mid- 
dlesex, and  abandon  the  petitioner,  which  he  did  in  about  three 
weeks.  She  is  a  cripple,  feeble  both  in  body  and  mind,  and  was 
wholly  at  the  disposal  of  those  who  had  her  in  charge.  It  is  diffi- 
cult to  lay  down  any  general  rule  in  regard  to  the  precise  character 
of  fraud  which  will  render  null  a  marriage  contract.  But  we  are 
reluctant  to  say  that  such  a  transaction  as  the  present  is  to  receive 
the  countenance  of  the  courts  of  the  state.  It  would,  we  think, 
be  of  evil  example.  The  transaction  possesses  no  one  feature  of  a 
marriage  contract  but  the  ceremony.  The  cohabitation,  so  long  as 
it  continued,  seems  to  have  been,  on  the  part  of  the  petitioner,  the 
result  of  the  general  imposition ;  and  on  the  part  of  the  defendant 
a  part  of  the  attempted  villainy.  A  decree  of  nullity,  if  it  have 
no  other  good  effect  (and,  as  to  the  parties,  it  seems  to  be  of  no 
great  imp,  rtance,  both  being  virtual  paupers),  will  deprive  the 
conspirators  of  the  wages  of  their  iniquity,  and  be  of  good  example 
to  others.  We  are  not  satisfied  there  was  any  such  duress  in  the 
case  as  to  justify  a  decree  of  nullity.  But  one  of  the  chiefactors 
testifies  that  he  told  tlie  petitioner  the  laws  were  so  altered  that  the 
town  authority  said  they  had  a  right  to  marry  paupers  to  whom 
they  saw  fit ;  and  the  petitioner  testifies  that  she  believed  it,  and 
supposed  that  if  she  refused  to  submit  to  the  marriage  she  should 
be  left  to  starve.  It  is  impossible  to  know  how  much  such  badinage 
might  have  influenced  so  simple  a  creature  in  the  outset ;  but  we 
are  not  satisfied  she  finally  acted  under  the  delusion,  and  still  she 
might  have  done  so.  Petition  granted."  {Barnes  v.  Wyethe^  28 
Vt.  li.  41.) 

This  was  an  extreme  case,  and  it  is  quite  probable  that  the 
apparent  duress  and  want  of  mental  capacity  in  the  petitioner  had 
something  to  do  in  producing  the  decision  of  the  court.  Usually, 
if  the  party  is  capable  of  consenting  to  the  marriage,  and  has  con- 
sented, the  law  does  not  ask  how  the  consent  was  induced.  His 
own  consent,  however  procured,  is  his  own  act,  and  he  must  impute 
all  the  consequences  resulting  from  it  either  to  himself  or  to  oUiers 
whose  happiness  he  ought  to  have  consulted,  to  his  own  responsi- 
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bility  for  that  consent.  The  law  looks  no  further  back,  provided 
always  that  the  party  has  not  been  wantonly  deceived.  ( Vide 
Sidlwan  v.  Sullivan^  2  Hogg.  Con.  R.  238,  247.  Bex  v.  Min- 
ahully  1  Nev.  cfe  Manning^s  R.  277.) 

When  one  of  tne  parties  to  the  marriage  supplies  a  third  person 
with  the  means  of  perpetrating  the  fraud,  or  when  he  is  in  any 
way  intentionally  instrumental  in  the  fraud  practiced  by  a  third 
pc^rson,  by  which  the  marriage  is  effected,  he  is  himself  responsible 
for  the  fraud,  and  the  marriage  may  be  avoided  on  that  ground. 
When  a  person  knowingly  takes  the  benefit  of  the  fraudulent  acts 
of  another,  he  adopts  the  act  including  the  fraud.  (  Vide  Mason  v. 
Crosby^  1  Woodbury  cfe  Minoi^a  R.  342.  Fishier  v.  Boody^  1  Curt. 
C,  C.  206.    WiUon  v.  Green,  26  VU  R.  450.) 

§  633.  Sometimes  the  question  of  annulling  a  marriage  on  the 
ground  of  fraud  is  regulated  by  statute.  Thus,  in  the  State  of  New 
York,  the  statute  provides  that  a  marriage  may  be  annulled  on  the 
ground  that  the  consent  of  one  of  the  parties  was  obtained  by  force 
or  fraud,  during  the  life-time  of  the  parties,  or  one  of  them,  on 
the  application  of  the  party  whose  consent  was  so  obtained,  or 
of  the  parent  or  guardian  of  such  party,  or  of  some  relative 
intrusted  to  contest  the  validity  of  the  marriage.  (2  Rev.  Stat, 
part  2,  ch.  8,  tU.1,%  30.  2  Stat,  at  Large,  149.)  Under  this  statute 
it  has-been  held  that  if  the  defendant  in  the  action  by  the  husband 
to  annul  a  marriage  on  the  ground  of  fraud,  is  an  idiot,  the  com- 
plainant must  procure  the  appointment  of  a  guardian  ad  Utem  to 
appear  and  defend  the  suit  for  the  wife ;  and  when  no  guardian 
ad  Utem  is  appointed  for  the  defendant  in  such  a  case,  the  com- 
plainant will  derive  no  benefit  from  the  tacit  admission  of  the  fraud 
charged  in  the  bill,  arising  from  the  wife's  suffering  such  bill  to  be 
taken  as  confessed  against  her.  A  court  of  equity  will  not  annul 
a  marriage  contract  as  having  been  fraudulent  upon  the  mere 
admission  by  the  defendant  of  the  fact  charged  in  the  bill. 

The  further  point  was  settled  in  the  case,  that  a  suit  to  annul 
such  a  marriage  must  be  brought  within  six  years  after  the  dis- 
covery, by  the  aggrieved  party,  of  the  facts  constituting  the  fraud ; 
that  the  meaning  of  the  provision  of  the  statute  in  relation  to  suits 
of  that  nature,  which  declares  that  a  marriage  may  be  annulled  on 
account  of  force  or  fraud,  during  the  life-time  of  the  parties,  or  one 
of  them,  is  not  that  the  suit  can  be  brought  at  any  distance  of 
time  after  the  right  to  institute  it  occurred,  provided  either  of  the 
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parties  ie  still  living,  but  that  the  suit  can  only  be  brought  dnring 
the  life-time  of  the  parties,  or  during  the  life  of  one  of  them,  and 
not  afterward.  {Montgomery  v.  Montgomery^  3  Barb.  Ch.  R.  132.) 
The  common  law  makes  the  marriage  a  nullity,  which  S&  prodaced 
by  the  perpetration  of  a  fraud  upon  one  of  the  parties  by  the  other  ; 
but  the  practice  in  procuring  a  judicial  sentence  declaring  the 
nullity  of  the  marriage  is  usually  regulated*  by  statute. 

§  634.  Upon  this  subject,  Jlr.  Fraser,  in  his  excellent  treatise  on 
the  domestic  relations,  observes :  '*  Fraud,  in  the  constitution  of  the 
contract  of  marriage,  renders  it  void.     Force  implies  ^A^^ico^  cxm- 
straint  of  the  will;  fraud,  some  overruling  moral  necessity,  whereby 
a  certain  state  of  the  will  is  brought  about  which  would  not  have 
80  been  without  deceit     In  both  cases  the  result  is  the  same, 
although  the  constraint  employed  operates  differently.    And  as  to 
both,  morality  and  law  visit  the  deed  with  the  same  condemnation.^ 
And  after  citing  several  cases  where  the  fraud  was  practiced  upon 
parties  who  were  certainly  capable  of  marriage,  but  who,  from 
their  youth,  were  peculiarly  liable  to  be  deceived,  and  the  nuptials 
were  nullified,  he  adds :  "  There  are,  however,  cases  where,  with 
regard  to  persons  of  mature  age,  fraud  in  obtaining  the  consent 
to  the  contract  has  been  held  sufficient  to  annul  the  pretended 
marriage.     The  oases  in  which  this  has  been  sustained  are  of  this 
nature:  The  woman  gets  the  man  into  some  retired  place,  for  the 
purpose  of  carnal  connection,  and  then,  before  this  is  allowed  to 
proceed,  she  obtains  from  him  a  promise  of  marriage,  and  copula 
immediately  follows.     She  has,  at  the  same  time,  two  or  three 
witnesses  stationed  so  as  to  hear  the  promise,  but  concealed  from 
the  man.     The  consent  here  has  been  obtained  in  aseiu  amorUj 
without  any  intention  on  his  part,  she  well  knowing  it,  of  entering 
into  marriage,  and  where,  if  he  had  known  that  there  were  wit- 
nesses to  the  transaction,  he.  would  not  have  made  the  promise* 
The  marriage,  therefore,  being  brought  about  by  the  fraudulent 
contrivance  of  the  woman,  the  court  has  refused  in  such  cases  to 
sustain."    (1  Fraa^  Bom.  Bel.  234-287.)    The  doctrine  seems  to 
be  well  settled,  that  fraud  or  duress  will  render  a  marriage  void. 
(  Vide  Motmt  BoUeyv.  Andover,  11  Vt  B.  228.     Clark  v.  Fields 
13  iJ.  460.    Boherteon  v.   Cowdry,  2  West.  Law  J".  19h    Bobert- 
em  V.  Cole,  12  Tex.  R.  366.) 

If  a  person  of  a  bad  character  palms  himself  off  as  a  person 
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of  good  character  by  a  false  naiucy  known  by  reputation  to  the  per- 
aon  to  whom  he  offers  himself,  and  the  party  marries  him  nnder 
that  deception,  the  marriage  is  a  nullity.  The  fact,  however,  of 
the  assumed,  name  does  not  vitiate  the  marriage,  provided  there  is 
no  deception  with  respect  to  the  real  identity  of  the  person  bearing 
such  assumed  name.  (^Rex  v.  Burton-v^^iofirTrentj  3  Moore  c& 
ScoU's  R.  537.  Heff^er  t.  Heff"^,  Ih.  265.  Clowes  v.  Clowes,  3 
Gwrt.  JEc.  JR.  185, 191.)  When  one  person  is  actually  substituted 
for  another,  in  case  of  marriage,  Chancellor  Kent  says:  "This 
would  be  a  palpable  fraud,,  going  to  the  substance  of  the  contract, 
and  it  would  be  difficult  to  state  a  case  in  which  error,  simply,  and 
without  any  other  ingredient  aa  to  the  parties,  or  one  of  them  in 
respect  to  the  other,  would  vitiate  the  contract.  It  is  well  under- 
stood that  error,  and  even  disingenuous  representation,  in  respect 
to  the  qualities  of  one  of  the  contracting  parties,  as  to  his  con- 
dition^  rank,  fortune,  manners  and  character  would  be  insuffi- 
cient. The  law  makes  no  provision  for  the  relief  of  a  blind 
credulity,  however  it  may  have  been  produced."  (2  Kenfa  Com- 
mentarieSy  77.) 

§  635.  In  all  these  cases  of  duress,  fraud,  or  mistake  in  respect 
to  the  marriage  of  parties,  it  may  be  affirmed  as  a  general  rule  that 
the  marriage  is  valid  so  long  as  it  is  acquiesced  in  by  both  parties. 
Again,  the  guilty  party  cannot  proeure  a  sentence  of  nullity  on  his 
own  personal  application,  and  the  injured  party  may  ratify  the 
marriage  by  a  free  and  voluntary  cohabitation  after  the  error  or 
fraud  is  discovered,  or  the  duress  is  at  an  end.  {State  v.  Murphy ^ 
6  Ala,  R,  765.  Scott  v.  Schufddt^  5  Paiges  R.  43.  Eampkead 
V.  Plaistowy  49  iT.  H.  R.  84,  98.) 

This  matter  is  frequently  regulated  by  statute.  For  example, 
in  the  State  of  New  York  it  is  provided  that  "  no  marriage  sliall  be 
annulled  on  the  ground  of  force  or  fraud  if  it  shall  appear  that  at 
any  time  before  the  commencement  of  the  suit  there  was  a  volun- 
tary cohabitation  of  the  parties  as  husband  and  wife,  nor  on  the 
ground  of  fraud  where  there  was  such  voluntary  cohabitation  with 
full  knowledge  of  the  facts  constituting  the  fraud."  (2  Rev.  Stat. 
paH  2,  ch.  8,  tit.  1,  §  31.  2  Siat.  at  La/rge,  149.)  The  rule  with 
respect  to  all  contracts  procured  by  fraud,  error,  or  duress,  is,  that 
the  injured  party  may  waive  the  wrong  and  ratify  the  contract, 
after  which  it  is  too  late  to  repudiate  it,  or  seek  to  nullify  it. 
(  Vide  Morris  v.  Morris j  Wrighfs  R.  630.    MUler^s  Ajppealy  30 
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Penn.  R.  478.  Oihner  v.  Ware^  19  Ala.  H,  252.  TTiompson  v. 
Zee,  31  ib.  292.  OutzwiUer  v.  Lachmom,  23  Jfo.  ^.  168.  (?a/Z0- 
t^ay  V.  Holmes,  1  Dough.  [ JficA.]  5.  830.) 

Where  both  parties  are  equally  in  the  wrong,  the  law  will  never 
lend  its  aid  to  either.  The  maxim  in  snch  a  ease  is,  in  pari  ddido 
potior  eat  conditio  defendantis,  and  it  will  apply  as  well  in  cases 
^f  marriage  as  in  other  transactions.  (  WestfaU  v.  Jones,  23  Barb. 
J?.  9.  White  V.  Crew,  16  Geo.  R.  416.  Miller  v.  Marckle,  21  IH 
R.  152.     Pinckaton  v.  Bevan,  3  Jonetf  Eq.  R.  494.) 

§  686.  Lastly,  the  parties  must  not  only  be  able  and  willing  to 
contract  matrimony,  but  all  of  the  requirements  of  law  respecting 
the  nuptials  must  be  complied  with.    In  other  words,  the  parties 
must  actually  contract  themselves  in  due  form  of  law,  to  make  a 
good  and  valid  civil  marriage.    What  observances  are  requisite  in 
the  celebration  of  a  marriage  has  been  fully  discussed  in  several 
sections  of  a  preceding  chapter  {ante,  §§  614-617),  and  it  is  hardly 
necessary  to  dwell  upon  the  subject  here.     SuflSce  it  to  say,  that  in 
no  case  can  a  marriage  be  avoided  by  reason  of  the  non-compliance 
of  the  parties  with  any  given  ceremony  or  form  in  its  solemnization, 
unless  the  statute  makes  the  same  a  prerequisite  to  a  valid  mar- 
riage.    In  most  of  the  states  the  marriage  is  held  to  be  valid  and 
binding  notwithstanding  it  is  entered  into  with  no  rites  or  cere- 
monies.   {Clark  V.  Clark,  10  N.  H.  R.  383.)    And  a  valid  mar- 
riage may  exist  without  any  formal  solemnization.     {Cluyton.y. 
Wardell,  4  N.  Y.  R.  230.)    At  all  events,  a  precise  compliance 
with  all  the  requirements  of  law  is  never  deemed  necessary  to  the 
validity  of  the  marriage ;  and  in  some  important  provisions  it  has 
been  held  that  a  disregard  of  them  might  be  punishable,  but  did 
not  vitiate  the  marriage.     For  example,  by  the  statutes  of  New 
York,  it  is  provided  that  marriages  shall  be  solemnized  only  by 
ministers  of  the  gospel  and  certain  specified  civil  magistrates,  and 
if  the  same  is  solemnized  contrary  to  a  certain  provision  of  the 
statute,  the  minister  or  magistrate  officiating  is  deemed  guilty  of  a 
misdemeanor  (2  Reo.  Stat  part  2,  eh.  8,  Ht.  1,  §§  8, 1 1,  12 ;  2  Stai. 
at  Large,  145,  146) ;  and  yet  the  courts  hold  that  the  marriage 
may  be  valid  without  any  solemnization  at  all.    {Clayton  v.  WardeU, 
4  N.  Y.  R,,  230.)    And  the  sanie  doctrine  is  fully  recognized  in 
other  states.     ( Vide  Newbury  v.  Bninsrviok,  22  Vt.  R.  — .     TatA- 
field  V.  Plymouth,  20  ib.  582.     State  v.  Road^  12  ib.  396.     Pearson 
v.  Uowrey,  6  Haht.  R,  11-18.     HoMz  v.  SedUy,  6  Binn.  R.  405. 
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Commonwealth  v.  Stvmp^  3  Smith  Penn,  H.  132.  Dwrnaradey 
V.  FiMey,  %  A.  K  Marsh,  R.  368.  Eatdl  v.  Rogers,  1  ^wA'« 
E.  278.  Bashaw  y.  State,  2  Fi^ry.  -ff.  589.  Andrews  v.  Paj'^, 
8  .ffi^w*.  -ffi.  653.  State  v.  Mv/rphy,  6  J.Za.  jB.  765.  Robertson  v. 
iSito^,  42  tJ.  509.  Campbell  v.  OvUaM,  43  iJ.  57.  Graham  v.  ^^ti- 
-7K?«,  2  <7aZ.  jB.  503.  i?y<9r  v.  Brammooh,  66  J[f(?.  ^.  391.  Bundle 
V.  Pegram,  49  Jft>«.  -B.  751.  Dicherson  v.  Brotjon,  Ih  357. 
/S&jfo  V.  Worthingham,  23  Jfinn.  -ff.  528.  P<w^  v.  P^w^,  70  /K. 
A  484.    Peek  v.  Pdcjfe,  12  if.  /.  B.  485.) 

Again,  in  the  State  of  Massachnsette,  the  Btatnte  requires  the 
solemnization  of  marriages  by  ministers  of  the  gospel  and  certain 
magistrates,  and  they  are  prohibited,  under  a  heavy  penalty,  from 
solemnizing  marriages  of  males  xmder  twenty-one  years  of  age,  or 
of  females  under  eighteen  years  of  age,  without  the  consent  of 
their  parents  or  guardians ;  and  yet  the  courts  in  that  state  hold 
that  the  effect  of  these  and  similar  statutes  is  not  to  render  such 
marriages  void,  although  the'  statute  provisions  have  not  been  com- 
plied with.  The  courts  hold  that  such  statutes  are  intended  as 
directory  only  upon  ministers  and  magistrates,  and  to  prevent, 
as  far  as  possible,  by  penalties  on  them,  the  solemnization  of  mar- 
riages, when  the  prescribed  conditions  and  formalities  have  not 
been  fulfilled.  {Parton  v.  JBervey,  1  Oray^s  B.  119.)  In  the  lan- 
guage of  Parsons,  Ch.  J.,  "When  a  justice  or  minister  shall 
Bolen^ize  a  marriage  between  parties  who  may  lawfriUy  marry, 
although  without  the  consent  of  the  parents  or  guardians,  such 
marriage  would  unquestionably  be  lawful,  although  the  officer 
would  incur  the  penalty  for  a  breach  of  duty."  (Milford  v.  Wor- 
cester, 7  JUass.  B.  48,  54,  55.) 

On  the  contrary,  in  Maine,  where  clei^ymen  are  authorized  by 
statute  to  solemnize  marriages,  if  "  a  stated  and  ordained  minister 
of  the  gospel,  duly  appointed  and  confirmed  for  that  purpose  by 
the  governor  and  council,  for  the  county  in  which  he  resides,"  it 
was  held  that  "  a  marriage  solemnized  by  a  minister  at  his  own 
house,  neither  of  the  parties  residing  in  that  town,  was  void,  as 
being  against  the  express  provisions  of  the  statute,  although  not 
expressly  declared  to  be  void  by  the  statute."  {Zigonia  v.  Baxter, 
2  Greenl.  B.  102.)  So,  also,  in  the  State  of  Tennessee,  the  supreme 
court  has  decided  that  '^  to  constitute  a  valid  marriage  under  the 
statutes,  two  things  are  essentially  necessary :  first,  a  lawfal  and 
proper  authority  for  the  solemnization  of  the  marriage ;  second,  a 
107 
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Bolemnization  of  the  marriage,  and  performance  of  the  marriage 
ceremony  by  a  person  duly  qualified  by  the  acts  of  asaembly  of 
Korth  Carolina  and  Tennessee,  in  force  in  the  latter  state.  If 
a  marriage  be  celebrated,  therefore,  without  the  licenge  prescribed 
by  these  acts,  or  in  its  absence,  without  a  lawfiil  certificate  of  the 
publication  of  the  bans  of  marriage,  it  is  illegal  and  Toid,"  ai 
being  in  contravention  of  a  positive  statute;  the  judge  who 
delivered  the  opinion  of  the  court  maintaining  "that though  therR 
are  no  prohibitory  words  in  a  statute,  yet,  if  the  act  is  forbidden 
under  a  penalty,  a  contract  to  do  it  is  void."  {Btuhaw  v.  Siaie  of 
Tennessee,  1  Terg.  R.  177.    Vide  also  State  v.  ChisAam,  2  «S.  589.) 

But,  as  before  hinted,  the  weight  of  authority  is  in  favor  of  the 
ru^e  that  in  the  absence  of  any  provision  of  law  declaring  marriages 
not  celebrated  in  a  prescribed  manner,  or  between  parties  of  certain 
ages,  absolutely  void,  all  marriages  regularly  made  aooording  to 
the  common  law,  are  valid  and  binding,  although  had  in  violation 
of  the  specific  regulations  imposed  by  statute.  This  is  the  general 
doctrine  of  the  courts,  both  in  this  country  and  in  England.  {Par- 
ton  V.  JETerveyy  1  Oray^s  R.  119  MUford  v.  WorcetAer^  7  Mass.  R. 
48.  Londonderry  v.  Chester^  2  iV.  H.  R.  268.  Bariiz  v.  Sealey,  6 
Binn.  R.  405.  The  Kmg  v.  Birminghamfiy  15  Eng.  CI  Z.  R,  151. 
VuttereU  v.  Sweetmany  1  Robertson's  R.  304.)  Of  course,  when  civil 
government  has  established  r^ulations  for  the  due  celebration  of 
marriages,  it  is  the  duty  as  well  as  the  interest  of  all  the  citi^ns  to 
conform  to  such  regulations.  A  deviation  from  them  may  tend 
to  introduce  fraud  and  surprise  in  the  contract ;  or  by  a  celebration 
without  witnesses,  the  vilest  seduction  may  be  practiced  under  the 
pretext  of  matrimony.  Kevertheless,  the  marriage  may  be  valid, 
though  solemnized  without  conforming  to  the  provisions  of  the 
statute  requiring  tlie  publication  of  the  bans,  the  previous  consent 
ef  parents  or  guar  dians,  and  the  like ;  provided,  that  in  all  cases 
that  the  actual  consent  of  the  parties  to  the  contract  must  be 
expressed  in  the  presence  of  witnesses,  and  when  required  by  the 
statute,  in  the  presence  of  a  minister  or  magistrate,  the  law  maj 
forbid  a  particular  form  or  method  of  solemnization  of  the  mar- 
riage,  and  yet  the  parties  may  disregard  it,  and  interchange  with 
each  other  their  mutual  consent  in  any  other  form,  and  they  will 
thereby  be  constituted  husband  and  wife. 

§  637.  It  must  be  understood  that  all  irr^ular  or  unlawful  mar^ 
riages  are  not  absolutely  void ;  some  may  be  valid  and  binding. 


THE  INSTITUTION  OF  MARRIAGE.  851 

nntil  repudiated  by  the  parties,  or  actually  nullified  by  the  sentence 
or  decree  of  a  court  of  competent  jurisdiction ;  while  others  are 
null  and  void  from  the  beginning.  There  is  a  great  difference 
between  a  void  and  voidable  marriage,  which  it  is  important  to 
notice.  A  void  marriage  is  at  all  times  a  nullity,  and  binds  no 
one,  and  is  not  valid  for  any  legal  purpose  wliatever ;  it  leaves  the 
parties  to  it  in  just  the  same  situation,  to  all  intents  and  purposes, 
as  though  there  had  been  no  pretended  marriage  at  all.  In  such 
cases,  if  the  parties  cohabit,  they  are  adulterers  and  fornicators,  and 
their  offspring,  if  they  have  any,  are  bastards.  Bat  a  voidable 
marriage  is  valid  for  all  civil  purposes,  and  binding  upon  the 
parties  so  long  as  it  is  acted  upon  and  recognized  by  them,  and 
until  its  nullity  is  declared  by  a  competent  tribunal ;  and  if  the 
marriage  has  not  been  dissolved  by  sentence  or  decree  during 
the  joint  lives  of  the  parties,  it  will  be  too  late  to  apply  for  its 
avoidance,  and  consequently  the  survivor  will  be  entitled  to 
curtesy,  dower,  and  the  other  rights  of  a  surviving  husband  or 
wife.  If  the  parties  cohabit,  their  cohabitation,  especially  as  to 
those  who  are  innocent,  is  proper  and  lawful,  and  their  offspring, 
if  they  have  any,  are  respected  as  legitimate  ;  and  when  the  mar- 
riage is  dissolved,  the  court  usually  decrees  the  custody  of  the  issue 
to  the  innocent  parent,  and  makes  a  provision  for  their  education 
and  maintenance  out  of  the  estate  and  property  of  the  guilty  party. 
When  a  voidable  marriage  is  set  aside,  it  is  rendered  void  db  initio^ 
with  the  exceptions  sometimes  in  favor  of  the  innocent  party,  and 
the  issue  of  the  marriage.  {Perry  v.  Perry ^  2  Pwig^s  E.  601. 
Aughtie  v.  At^htie,  1  PhiUifn.  R.  201.  Benhamiy.  Badgly^  2 
6iW%  R.  622.)  The  difference  between  void  and  voidable  acts  is 
so  important  that  it  lies  at  the  foundation  of  the  rights  of  parties 
in  all  cases  of  marriage.  The  general  rule  is  that  all  canonical  dis- 
abilities make  the  marriage  voidable,  unless  a  sts^tute  otherwise 
direct,  and  not  ipso  facto  void ;  but  civil  disabilities  make  the  mar- 
riage void  ah  mitio,  not  merely  voidable.  This  is  then  generally 
the  test :  if  the  disability  is  canonical  merely,  the  marriage  is  void- 
able only ;  but  if  citnly  it  is  absolutely  void.  {Elliot  v.  Ourr,  2 
PhUlim.  R.  16.  Rex  v.  Wroxton,  4  Bam  and  Ad*.  R,  640.  S.  C. 
24  Eng.  G,  L.  R.  181.  Jaquee  v.  The  Public  Administrator^  1 
Brad.  R.  499.) 

§  638.  The  canonical  impediments  to  marriage  are  consanguinity, 
affinity,  impotence  and  the  like,  and  they  render  tlie  marriage  void- 
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able  only.  Tlins,  in  a  case  where  the  widow  claimed  dower,  and  it 
was  urged  against  her  demand  that  she  was  niece  to  her  deceased 
husband's  first  wife,  the  objection  was  overruled  by  the  court, 
because  the  marriage  was  not  annulled  during  the  husband's  life. 
{Hemington^s  caae^  Noy*8  R.  29.)  And  in  another  case,  where 
parties  within  the  prohibited  degrees  had  married,  and  the  mar- 
riage had  not  been  declared  void  during  the  life  of  the  wife,  it  was 
held  that  the  husband  surviving  was  entitled  to  the  administratioa 
of  the  wife's  effects.     {Elliott  v.  Ourr^  2  PhiUim.  H.  16.) 

The  eivil  impediments  to  marriage  are  prior  marriage,  want  of 
age,  idiocy,  lunacy  and  the  like,  and  these  make  the  contract  roid 
db  initio.     Those  disabilities  do  not  dissolve  a  contract  already 
made,  but  they  render  the  parties  incapable  of  contracting  at  all ; 
they  do  not  put  asunder  those  who  are  joined  together,  but  they 
previously  hinder  th»  junction,  and  if  any  persons  under  these 
legal  incapacities  come  together,  it  is  a  meretricious  and  not  a 
matrimonial  union,  and,  therefore,  no  sentence  of  avoidance  is 
necessary.     {EUiott  v.  {jhirr^  supra.    Hemming  v.  Price,  12  Mod. 
JR.  432.)    A  sentence  of  divorce  in  such  cases  is  only  declaratory 
that  the  marriage  is  dissolved,  for  it  was  absolutely  void  before, 
and  either  of  the  parties  might  marry  again,  though  the  other  was 
living.    (AyliffVs  Paregon,  229.    Aughtie  v.  Augktie,  1  PkiUim, 
R.  201.)    This  is  the  view  that  the  law  takes  of  the  subject,  but 
strictly  speaking  a  marriage  entered  into  by  a  person  under  the 
age  of  consent,  or  by  a  lanatic,  cannot  be  said  to  be  void,  because 
it  may  be  ratified  after  the  party  becomes  of  full  age,  or  sane,  as 
the  case  may  be,  without  any  new  celebration  of  the  nuptials ; 
simply  a  voluntary  cohabitation  of  the  parties  after  the  disability 
ceases  is  generally  a  ratification  of  the  marriage,  and  makes  it  valid. 
The  same  rule,  as  we  have  before  seen,  exists  in  the  case  of  fear, 
error,  or  fraud ;  cohabitation  after  the  duress  is  removed,  or  the 
error  or  fraud  is  discovered,  makes  the  marriage  good. 

§  #89.  With  respect  to  the  difference  between  void  and  voidable 
marriages,  a  very  able  and  learned  judge  of  ]!7orth  Carolina  has 
said  :  ^'  There  is  a  distinction  in  the  law  between  void  and  voidable 
marriages,  when  even  they  were  regularly  solemnized.  The  latter, 
which  are  sometimes  called  marriages  de  facto,  are  such  as  are  con- 
tracted between  persons  who  have  capacity  to  contract,  but  are 
forbidden  by  law  from  contracting  with  each  other ;  as  to  which, 
therefore,  there  was  a  jurisdiction  in  the  soiritual  courts  to  declare 


THE  imTTTUTION  OP  MARMIAGB.  858 

the  nnllitj  of  the  marriage.  But  imtil  the  htillity  was  thas 
declared,  as  an  existing  marriage  it  was  recognized  as  valid  both 
in  the  canon  and  common  law ;  and  as  there  can  be  no  proceed* 
ing  in  the  ecclesiastical  conrt  against  the  parties  after  their  death, 
or  that  of  one  of  them,  that  event  virtually  makes  the  marriage 
good  ab  initio  to  all  intents,  and  the  wife  and  husband  may  have 
dower  and  curtesy,  and  the  issue  will  be  Intimate.  {Co.  Litt,  32, 
83.)  But  when  the  marriage  is  between  persons  one  of  whom  has 
no  capacity  to  contract  at  all — ^as  where  there  is  a  want  of  age  or 
understanding,  or  where  a  prior  marriage  is  still  subsisting — the 
marriage  is  void  absolutely  and  from  the  beginning,  and  may  be 
inquired  into  in  any  court."  {Geathi/ngs  v.  WiUiama^  6  Ired.  R.  487.) 

And  it  was  said  in  a  Pennsylvania  case  by  the  court :  '^  In  like 
manner  do  the  books  of  common  law  resolve,  in  case  of  a  divorce 
a  vincvlo  for  impotency^  after  three  years'  trial  and  examination, 
and  sentence  in  the  spiritual  court  for  the  perpetual  impotency  of 
generation.  As  it  was  in  Bwry^a  c(Me  (5  Cok^a  JR.  98),  who  was  so 
divorced,  but  afterward  married  another  wife,  and  had  children 
by  her;  upon  which  it  was  urged  that,  the  church  being  evidently 
deceived  as  to  his  perpetual  impotency,  the  divorce  therefore  was 
null ;  and  if  so,  that  the  second  marriage  was  unlawful,  and  the 
issue  illegitimate.  But  the  court  resolved  that,  since  there  had 
been  a  divorce  for  frigidity  or  impotence,  it  was  clear  that  each 
of  them  might  lawfully  marry  again ;  and  though  it  should  be 
allowed  that,  the  church  appearing  to  have  been  deceived  in  the 
foundation  of  their  sentence,  the  second  marriage  was  voidable, 
yet  till  it  should  be  dissolved  it  remained  a  marriage,  and  the  issue 
during  the  coverture  lawftil." 

But  it  was  said  in  a  case  of  impotence  disposed  of  in  the  Eng- 
lish courts :  "  If  the  parties  should  be  divorced,  and  both  should 
have  children  by  the  second  marriage,  these  second  marriages  must 
be  set  aside,  and  the  first  marriage  declared  valid,  for,  where  the 
church  appears  to  have  been  deceived,  the  sentence  must  be  re* 
voked."  {Wdde  r.  Wdde,  2  Zes's  R.  580,  586.)  Upon  this 
doctrine  Sir  John  NichoU  very  justly  exclaimed :  "  What  a  state 
to  place  parties  in !  This  is  something  in  the  text  law  which  I 
cannot  readily  assent  to  belong  to  the  law  of  England."  {Norton 
▼.  Seton^  8  PMUim.  R.  147.)  And  certainly  no  such  doctrine  is 
recognized  in  any  of  the  American  courts.  But  the  common  law 
rule  in  respect  to  void  and  voidable  marriages  is  sometimes  modi- 
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fied  or  changed  by  the  Btatutes  of  the  state,  so  that  a  marriage 
voidable  only  in  one  place  may  be  absolntely  void  in  another,  and 
vice  versa. 

§  640.  With  respect  to  the  evidence  proper  and  requisite  to 
establish  the  marria^  of  the  parties,  reference  may  be  had  to  pre 
vions  sections  wherein  the  snbject  is  partially  treated.  (  Vide  §§  380, 
382,  620.)  It  may  be  suggested,  in  addition,  that  marriage  may  be 
proved,  like  any  other  fact,  by  direct  proof  from  witnesses  who  were 
present  at  the  nuptials.  But  direct  and  positive  evidence  is  neces- 
sary only  in  cases  of  bigamy  and  chaiges  of  adultery.  {PatUr9on 
V.  GaineSj  6  How,  U.  S.  R.  550.)  In  all  other  cases  marriage  may 
be  proved  by  cohabitation  as  husband  and  wife,  reputation,  and 
the  like.  The  acts  and  declarations  of  a  man  and  woman,  and 
other  attending  circumstances  during  their  cohabitation  together, 
being  a  part  of  the  res  gestm^  are  proper  evidence  to  show  the  char- 
acter of  their  intercourse,  whether  it  was  matrimonial  or  mere> 
tricious.  {Harman  v.  Harmom^  16  lU.  R.  85.  Henderson  v. 
OargiU,  31  Miss.  R.  367.  Ford  v.  Ford,  4  Ala.  R.  142.  jHWft- 
dell  V.  Morrison^  25  Pen/n.  R.  326.  Kenyon  v.  Ashbridge^  35  t2. 
157.  In  the  matter  of  Taylor,  9  Paiges  Ch.  R.  611.  Rase  v. 
Clark,  8  ib.  674.  Kohl  v.  Kraner,  7  A  Man.  R.  130.  Jenkins  v. 
BiAee,  1  Edw.  Ch.  R.  377.  Tilis  v.  Foster,  Taylor's  R.  121.  And 
vide  Evans  v.  Morgan,  2  Cramp.  <k  Jerv,  R.  453.)  But,  although 
the  parties  cohabit  together,  and,  as  regards  society,  hold  them- 
selves out  as  husband  and  wife,  and  other  facts  indicative  of 
wedlock  have  been  sworn  to  by  witnesses,  a  court  or  jury  may 
find  that  the  cohabitation  was  illicit,  and  that  no  valid  marriage 
had  taken  place.  {Robertson  v.  Crawford,  3  BeofoaiCs  jB.  102. 
8.  C.  43  Eng.  Ch.  R.  101.  maddmm  v.  Crmiferds,  3  Wallaee's 
r.  S.  R.  175.) 

An  official  registry  of  marriages  kept  in  a  diurch  by  the  clergy- 
man ministering  there,  or  in  case  no  such  r^stry  is  kept,  a  private 
memorandum,  in  which  the  minister,  in  the  ordinary  course  of  his 
basiiiess,  has  entered,  or  intended  to  enter,  as  it  occurred,  each 
marriage  celebrated  by  him,  seems  to  be  admissible  on  a  question 
whether  such  minister  ever  did  or  did  not  celebrate  a  particular 
marriage.    {JBlacJdntm  v.  Crauferds,  eupra.) 

§  641.  It  should  be  observed  more  distinctly  that  there  is  a  dif- 
ference, when  the  question  of  marriage  or  no  marriage  arises 
between   the    husband   and  third  persons,  and  when  it  arises 
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between  the  husband  and  the  wife  themselves.  Much  slighter 
proof  will  render  the  husband  responsible  in  the  one  case  than  the 
other.  Upon  gonnds  of  public  policy,  a  man  cannot  hold  himself 
out  to  be  that  which  he  is  not,  without  incurring  all  the  responsi- 
bilities of  his  falsehood,  a  single  admission  of  partnership  or  mar- 
riage may  establish  a  liability  where  an  innocent  third  person  is 
concerned,  and  yet  such  an  admission  might  not  go  very  far  to 
establish  a  marriage  in  a  case  between  husband  and  wife,  or  in  a 
case  involving  the  legitimacy  of  the  offspring  of  the  parties.  The 
admissions  of  parties  in  cases  of  marriage,  as  in  all  others,  come 
within  the  class  of  direct  proofs.  If  once  established,  they  are  of 
great  weight,  especially  when  made  under  circumstances  which  ai'e 
against  the  interest,  or  may  be  turned  to  the  disadvantage  of  the 
party  by  whom  they  are  made.  Like  other  proof,  they  can  only 
be  repelled  by  superior  proof  of  the  same  nature,  amounting  to  a 
contradiction* 

Again,  it  should  be  stated  that  the  general  and  ordinary  pre- 
sumption of  the  law  is  in  favor  of  innocence,  in  questions  of  mar- 
riage and  legitimacy,  when  children  are  concerned.  Cohabitation 
is  presumed  to  be  lawful  until  the  contrary  appears,  and  moreover, 
in  cases  of  confiictmg  presumptions  on  the  subject  of  marriage  and 
legitimacy,  that  in  favor  of  innocence  must  prevail.  {Pkyaick^B 
appealy  4  Am.  Lorn  Reg.  [iT.  /SI]  418,  423,  424.  Sensor  v.  Bower ^ 
1  Perm.  R.  450.  HOI  v.  HiWa  Admrs.  32  ib.  511.  Vide  also 
Starr  v.  Peek,  1  HiZPa  R.  270.) 

When  there  id  no  proof  of  actual  marriage,  it  seems  that  cohab- 
itation and  reputation  are  necessary  to  ground  a  presumption  of 
marriage ;  proof  of  cohabitation  alone  is  not  sufficient.  Beputation 
must  also  be  proved,  which  consists^  of  the  speech  of  the  people 
who  have  an  opportunity  to  know  the  parties,  to  be  proved  by 
them.  It  seems  further  by  the  same  case,  that  marriage  is  in  law 
a  civil  contract,  not  requiring  any  particular  form  of  solemnization 
before  officers  of  church  or  state,  but  it  must  be  evidenced  by 
words  in  the  present  tense,  uttered  for  the  purpose  of  establishing 
the  relation  of  husband  and  wife,  and  should  be  proved  bv  the  sig- 
natore  of  the  parties,  or  by  witneeses  present  when  it  was  made. 
{(hmmofvweaUh  v.  Stninvpy  7  Am.  Lorn  Reg.  [N".  S.]  61.  S.  C.  68 
Perm,  R.) 

§  642.  In  regard  to  the  effect  of  a  sentence  or  decree  nullifying  a 
voidable  marriage,  Mr.  Bishop  observes :    ^^  The  doctrine  is  a  broad 
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one,  that,  when  a  marriage  is  set  aside  bj  a  decree  of  nullitr. 
the  parties  are  then  considered  as  having  never  been  married.  The 
children,  for  example,  who  were  before  legitimate,  become  by  force 
of  the  decree  illegitimate ;  and  the  late  husband  is  treated  as  bar- 
ing never  acquired  any  right  to  the  property  of  the  wife,  though 
the  claims  of  third  persons  are  to  some  extent  protected."  (1  £i^ 
on  Mar.  and  Dw,  §  11 8.)  This  delicate  and  important  matter,  how- 
ever, is  often  the  subject  of  express  statutory  enactment ;  and  not 
unfrequently  the  rights  and  reputation  of  the  innocent  party  and 
the  issue  of  the  marriage,  are  preserved.  Sometimes  the  effect  of 
the  sentence  of  nullity  in  such  cases  is  declared  in  the  same  pro- 
vision which  declares  the  condition  of  the  parties  after  an  absolute 
divorce ;  which  will  be  referred  to  hereafter,  when  the  subject  of 
divorce  is  considered. 


CHAPTER  XLL 

THIS  LAW  OF  DIVOBOB — MEANISQ  OF  THE  TERM — ^HISTOBT  OF  THS  EXOU- 
LATIONS  CONOBBNmG  DIVOBOE — ^PRESENT  OPINIOKB  UPON  THE  BUBJSCT 
OF  DTVOBOE — THE  POLICY  FULLY  VTNDIOATfiD. 

§  643.  DivoBOE,  in  the  strict,  popular  sense,  is  a  dissolution  of 
the  matrimonial  relation,  for  causes  occurring  subsequent  to  the 
marriage ;  but  jurists,  in  treating  the  subject,  usually  include  those 
cases  in  which  the  marriage  is  void  ab  mitiOy  for  causes  existing  at 
or  before  the  celebration  of  the  nuptials,  and  the  sentence  of  the 
court  simply  declares  the  contract  a  nullity.  It  will  only  be  neces- 
sary here  to  consider  the  subject  in  the  sense  first  indicated,  from 
the  fact  that  the  impediments  to  marriage  by  reason  of  impotenoe^ 
want  of  mental  capacity,  consanguinity,  and  other  antecedent  causes 
which  invalidate  the  relation,  have  been  noticed  in  a  previoii& 
chapter.  {Vide  ante,  eh.  xyytx.)  And  again,  the  propriety  of 
calling  a  sentence  of  nullity  of  the  marriage  relation  a  divorce  ia 
very  questionable.  ^'The  civil  and  canonical  disabilities  which 
render  the  marriage  contract  void  or  voidable  are  grounds  of  separa- 
tion for  nullity  of  marriage,  but  not,  correctly  speaking,  for  a 
divorce.''    {Shelford's  Mar.  and  Div.  365.     Oodd.  Ah.  600.) 
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There  is  a  general  concurrence  of  opinion  throughout  the  civil- 
ized world,  that  marriage  is  to  be  between  one  man  and  one  woman, 
and  that  ordinarily  the  relation  cannot  properly  be  dissolved  until 
a  separation  by  death.  In  other  words,  it  is  generally  considered 
that  marriage  is  an  ordinance  of  God,  and  '^  what  therefore  God  hath 
joined  together,  no  man  should  put  asunder."  According  to  the 
opinion  of  some,  the  interests  of  society  are  best  consulted  by  treat* 
ing  the  institution  as  an  indissoluble  contract  in  all  cases  whatever ; 
while  to  others  this  rule  of  policy  has  appeared  far  too  severe,  and 
they  have  held  that  the  welfare  of  society  is  best  promoted  by 
separating  the  parties,  when  their  happiness  is  destroyed,  and  the 
legitimate  ends  of  matrimony  are  wholly  perverted.  The  regula- 
tions of  civilized  society  upon  the  subject  have  generally  been  in 
harmony  with  the  latter  view,  and  from  the  earliest  ages  of  the 
world,  divorces  have  been  granted  for  certain  aggravated  causes 
occurring  after  the  celebration  of  the  marriage,  and  these  causes 
have  been  more  or  less  in  number,  according  to  the  different  views 
of  expediency  which  have  been  entertained. 

%  644.  Among  the  ancient  Jews,  who  lived  under  the  Mosaic 
dispensation,  it  is  generally  supposed  the  husband  was  the  sole 
judge  in  the  premises,  and  was  permitted  to  divorce  his  wife  at 
his  own  pleasure.  The  rule  was  thus  laid  down :  "  When  a  man 
hath  taken  a  wife,  and  married  her,  and  it  come  to  pass  that  she 
find  no  favor  in  his  eyes,  because  he  hath  found  some  uncleanness 
in  her ;  then  let  him  write  her  a  bill  of  divorcement,  and  give  it 
In  her  hand,  and  send  her  out  of  his  house.  And  when  she  is 
departed  out  of  his  hpuse,  she  may  go  and  be  another  man's  wife." 
{Deut.  24:  1,  2.)  But.  this  arbitrary  doctrine  was  repudiated  by 
Christ,  who  restricted  the  rule,  and  perhaps  limited  it  to  the  single 
case  of  adultery.  When  the  corrupt  Pharisees  came  before  him, 
and  rallied  him  concerning  the  Mosaic  law,  "  he  saith  unto  them, 
Moses,  because  of  the  hardness  of  your  hearts,  suffered  you  to  put 
away  your  wives ;  but  from  the  beginning  it  was  not  so.  And  I 
say  unto  you,  whosoever  shall  put  away  his  wife,  except  it  be  for 
fornication,  and  shall  marry  another,  committeth  adultery;  and 
whoso  marrieth  her  which  is  put  away  doth  commit  adultery." 
{MaU.  19 :  8,  9.)  Strictly  rendered,  fomioiUion  can  only  apply  to 
an  offense  i^ore  marriage ;  but,  as  antenuptial  incontinence  was 
not  intended  to  be  put  forward  as  a  just  cause  of  divorce,  it  is 

altogether  probable  that  the  Saviour  used  the  word  fomimtion  as 
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BynonymouB  with  advUery ;  or,  in  other  words,  Christ  m^mt  to 
say  that  '^  no  cause  for  separation  can  be  good  except  adnlterj,  or 
snch  facts  as  had  the  nature,  the  raUonenij  of  adultery ;  such  as 
were  like  it,  tended  to  it,  or,  in  short,  would  finally  defeat  and 
interrupt  the  destined  end  of  this  institution,  as  adultery  actually 
did."  This  is  the  view  taken  by  some  very  sensible  writers  upon 
the  subject,  and  probably  this  interpretation  of  the  language  is  the 
true  one.  (  Vide  Tcxylor*8  ElemevUs  of  the  Civil  ZaWy  351.)  The 
Greek  word  rendered  fornication  is  in  many  places  used  as  a  gen- 
eral term,  and  in  some  it  necessarily  requires  to  be  interpreted 
adultery ;  and,  in  this  instance,  Christ  designed  to  say  that  who- 
soever should  put  away  his  wife,  except  for  unchastitj/j  which  is  a 
violation  of  the  marriage  covenant,  and  destroys,  as  it  were,  the 
very  nature  of  it,  and  should  marry  another  woman,  would  be 
adjudged  an  adulterer,  as  he  also  would  that  should  many  the 
divorced  woman.  Whatever  injustice  there  might  be  in  the 
divorce,  it  could  not  be  adultery  agamat  the  divorced  woman  if 
the  man  and  woman  were  not  put  entirely  upon  a  level  in  this 
respect ;  so  that,  under  the  Christian  dispensation,  it  is  as  much 
adultery  for  the  husband  to  take  another  woman  as  for  the  wife  to 
take  another  man.  But,  according  to  either  interpretation  of  the 
passage,  where  it  is  lawful  to  put  away  the  wife,  it  would  seem  to 
be  lawful  to  marry  again. 

§  645.  The  ancient  Athenians  allowed  divorces  with  great  lati- 
tude, although  the  party  applying  for  a  divorce  was  obliged  to 
submit  his  case  to  the  magistrate,  and  abide  by  his  judgment,  and 
if  the  wife  was  the  complainant  she  was  required  to  appear  in 
person.  Hepparete,  the  prudent  and  affectionate  wife  of  the  great 
Alcibiades,  was  forced  to  quit  the  house  of  her  husband  on  accoont 
of  his  associating  with  so  many  courtesans,  both  strangers  and 
Athenians,  and  finally  his  debaucheries  were  so  flagrant  that  she 
felt  compelled  to  apply  for  a  divorce ;  but  it  was  necessary  for  her, 
in  order  to  a  legal  separation,  to  give  in  her  bill  to  the  archon,  and 
to  appear  personally  with  it,  for  the  sending  of  it  by  another  hand 
would  not  answer  the  purpose.  When  she  came  to  do  this,  aocord- 
ing  to  law,  Alcibiades  rushed  in,  caught  her  in  his  arms,  and 
carried  her  through  the  market-place  to  his  own  house,  no  one  pre- 
suming to  oppose  him  or  to  take  her  from  him.  From  that  time 
she  remained  with  him  until  her  death,  which  happened  not  long 
alter,  when  Alcibiades  was  upon  his  voyage  to  Epbesus.     The 
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violence  ased  in  thie  case  seemB  not  to  have  been  contrary  to  the 
lawB,  either  of  society  in  general,  or  of  that  republic  in  particular, 
for  Plutarch  says  that  the  law  of  Athens,  in  requiring  her  who 
"wanted  to  be  divorced  to  appear  publicly  in  person  was  probably 
intended  to  give  the  husband  an  opportunity  to  meet  with  her  and 
recover  her.    {Phitao'cKs  Ufe  of  Alcibiades.)    It  is  quite  certain 
that  the  practice  of  requiring  the  party  to  submit  his  case  to  the 
magistrate  had  the  effect  to  limit,  in  some  degree,  the  instances  of 
divorce,  although  the  law  was  not  specific  as  to  the  causes  which 
would  jastify  the  divorce,  yet  the  parties  had  to  institute  a  regular 
action  before  the  court,  and  the  magistrate  was  not  apt  to  give 
judgment  divorcing  the  parties  if  they  could  be  reconciled,  nor  for 
a  trivial  cause.     The  result  was  that  the  Greeks  were  compara- 
tively exemplary  in  their  domestic  relations.     (2  Kenfs  Com.  102.) 
§  646.  Among  the  ancient  Eomans  the  liberty  of  divorce  was 
allowed  to  an  almost  unlimited  extent.     The  maxim  of  the  civil 
law  was  that  either  party  might  renounce  the  marriage  union  at 
pleasure,  and,  as  may  well  be  inferred,  this  facility  for  separation 
tended  to  destroy  all  mutual  confidence,  and  to  infiame  every 
trifling  dispute.    Divorces  were  far  the  most  numerous  in  the 
most  polished  ages  of  the  Roman  republic ;  they  were  very  seldom 
in  its  early  history,  and  it  has  been  asserted  that,  although  the 
twelve  tables  gave  to  the  husband  the  freedom  of  divorce,  yet 
the  republic  had  existed  five  hundred  years  when  the  first  instance 
of  a  divorce  occurred.    (2  Eenfa  Com.  103.)    It  was  enacted  by 
Eomulus  that  no  wife  could  leave  her  husband  under  any  circum- 
stances, but  the  husband  had  the  power  to  divorce  his  wife,  in  case 
of  her  poisoning  his  children,  or  counterfeiting  his  keys,  or  being 
guilty  of  adultery.     But  if  on  any  other  occasion  he  put  her  away, 
she  was  to  have  one  moiety  of  his  goods,  and  the  other  half  was  to 
be  consecrated  to  Ceres ;  and  whoever  put  away  his  wife  was  to 
make  an  atonement  to  the  gods  of  the  earth.    {Pluta/rcKs  Life  of 
BomvJMB.)    One  P.  Servilius,  or  Carvilius  Spurius,  was  the  first 
of  the  Bomans  that  ever  put  away  his  wife,  and  he  was  impelled 
to  do  so,  not  because  he  did  not  love  and  respect  her,  but  because 
of  her  barrenness,  and  he  had  been  obliged  by  the  censors  to  take 
an  oath  that  he  would  give  children  to  the  republic.     The  women 
among  the  Romans  came  at  length  to  divorce  their  husbands,  as 
appears  from   Juvenal  {sat.  9),  and  Martial  Qib.  10,  ep.  41),  as 
indeed  the  marriage  might  be  renounced  at  the  pleasure  of  either 
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party,  and  bo  wanton  and  extreme  was  the  abuse  of  this  liberty  ei 
divorce  that  it  was  held  up  to  public  scorn  and  indignatioD  by  the 
Koman  philosophers^  poets  and  satirists.  {JSeneoa  de  JSen/sf,  IIL 
16.  MartiaZ^  lib.  9.  Jwoenal^  sat,  6,  v.  228.)  The  Emperor  Augustus 
undertook  to  put  some  restraint  upon  the  facility  of  divorce,  bat 
the  check  was  orerpowered  by  the  influence  and  corraption  of 
manners.  Voluntary  divorces  were  abolished  by  one  of  the  noveb 
of  Justinian,  but  they  were  afterward  revived  by  another  novd 
of  the  Emperor  Justin.  In  the  novel  restoring  the  unlimited  free- 
dom of  divorce,  the  reasons  for  it  are  assigned ;  and  while  it  wu 
admitted  that  nothing  ought  to  be  held  so  sacred  in  civil  society  w 
marriage,  it  was  declared  that  the  hatred,  misery  and  crimeB  which 
often  flowed  from  indissoluble  connections  required,  as  a  necessazy 
remedy,  the  restoration  of  the  old  law,  by  which  marriage  wsb 
dissolved  by  mutual  will  and  consent.  (2  Kefnta  Com.  103,  citing 
Nov.  140.)  And  it  is  understood  that  this  liberty  of  divorce  con- 
tinued in  the  Byzantine  or  Eastern  empire  until  it  was  finally  sub- 
dued by  the  power  and  influence  of  Christianity. 

Says  Mr.  Bishop  :  '^  Tracing  the  Koman  law  down  firom  these 
early  times,  we  find  that,  during  all  those  ages  in  which  its  light  i3 
distinctly  discernible,  it  allowed  greater  or  less  latitude  of  divoroe; 
and  the  doctrine  of  indissolubility  was  ingrafted  on  the  law,  not 
by  the  wise  men  who,  at  any  time,  swayed  the  civil  aflairs  of  Rome, 
but  by  the  Homan  church,  as  a  religious  tenet.  This  doctrine  is 
believed  to  have  been  first  made  a  general  tenet  of  the  church  bj 
the  council  of  Trent  in  the  year  1653.  It  never  was  accepted  by 
the  Greek  or  Eastern  church."  (1  Biah.  on  Mar.  and-  Div.  %  24.) 
However  this  may  be,  the  Christian  sentiment  of  the  present  day 
is  most  decidedly  in  favor  of  the  stability  of  the  marriage  union; 
and,  while  the  policy  that  the  marriage  contract  is  an  indissoluble 
contract  in  all  cases  has  little  sympathy,  the  (pinion  is  universally 
prevalent  that  the  parties  should  never  be  divorced,  except  in  those 
extreme  cases  where  the  happiness  of  the  husband  and  wife  is 
entirely  destroyed  and  the  legitimate  ends  of  matrimony  wholly 
fail. 

§  647.  In  France,  during  the  revolution  of  1789,  an  unlimited 
power  was  given  to  the  civil  tribunak  to  dissolve  marriages,  when- 
ever  applications  were  made,  founded  upon  the  mutual  consent  of 
parties  or  at  the  mere  pleasure  of  either  party,  on  a  month's 
notice,  upon  the  ground  of  alleged  incompatibility  ot  temper.    A 
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'writer  on  the  subject  remarks  that,  fortunately  for  that  country, 
perhaps  for  mankind,  this  system  was  not  permitted  to  endure 
Bufiiciently  long  to  make  the  full  experiment  of  moral  degradation 
to  which  a  nation,  once  the  most  polished  and  refined,  could  be 
reduced  by  the  existence  of  a  license  for  almost  promiscuous  con- 
cubinage ;  and  Mr.  Burke,  in  one  of  his  letters  on  the  Eegicide 
Peace,  has  shown  the  frightftil  extent  to  which  divorces  were  car- 
ried under  that  system.  The  number  of  divorces  in  the  city  of 
Paris  alone,  in  the  first  three  months  of  the  year  1798,  was  nearly 
five  times  as  great  as  the  whole  number  of  divorces  or  judicial  sep- 
arations granted  in  England  in  the  course  of  an  hundred  years. 

When  the  Code  Napoleon  came  to  be  adopted,  the  subject  of 
divorce  was  placed  upon  nearly  the  same  footing  as  it  stands  at 
this  day  in  the  State  of  New  York.  A  dissolution  of  the  marriage 
for  the  cause  of  adultery  was  thereby  allowed.  But  after  the 
restoration  of  the  Bourbon  dynasty,  it  was  deemed  expedient  to 
.  depart  from  the  system  of  indulgence  afforded  by  the  Code 
Napoleon ;  and  by  a  law  of  the  8th  of  May,  1816,  divorce  was 
abolished,  and  a  judicial  sentence  of  separation  from  bed  and  board 
only  was  allowed,  for  any  definite  cause.  In  France,  therefore, 
after  the  experiment  was  tried,  they  went  back  to  what  they 
deemed  the  soundest  and  best  policy  in  regard  to  public  morals 
and  the  sanctity  of  the  marriage  contract,  which  was  held  to  be 
indissoluble  except  by  death.  Thus  the  law  stood  there  when  the 
late  Vice-Chancellor  McCoun  delivered  his  opinion  in  a  case  pend- 
ing in  the  late  court  of  chancery  of  the  State  of  New  York,  in 
1841,  from  which  this  sketch  is  taken,  4nd  such  is  the  law  there  at 
the  present  day.  ( Vide  Ha/rika  v.  HankSy  3  E&w,  Ch.  R.  469, 470, 
471.)  Ineffectual  attempts  were  made  in  1831  and  1832  to  repeal 
the  law  of  May  8,  1816,  and  there  is  therefore  at  present  no 
divorce  a  mneiUo  matrimonii  in  France. 

§  648.  In  Prussia,  the  laws  respecting  divorce  are  the  same  that 
were  enacted  in  the  reign  of  Frederick  the  Great,  and  as  he  was 
no  fnend  of  married  life,  he  was  instrumental  in  framing  a  code 
which  established  a  facility  of  divorce  greatly  beyond  any  precedent 
in  modern  Europe.  By  this  code,  incurable  impotency,  whether 
from  causes  before  or  after  marriage,  madness  of  one  year's  dura- 
tion, inexcusable  desertion,  drunkenness,  or  other  disorder  of  long 
standing,  ineradicable  repugnance,  and  the  like,  are  causes  justify- 
ing an  absolute  divorce,  and  the  complainant  in  such  cases  has  little 
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or  no  difficulty  in  procuring  the  decree  of  the  court;  and  divorce 
are  allowed  for  many  causes  fatal  to  the  stability  and  sanctity  of  the 
marriage  contract.  But  in  modem  Europe,  in  those  countries  where 
the  Koman  Catholic  religion  prevails  as  the  national  religion, 
divorces  are  not  generally  allowed,  for  the  reason  that,  by  the 
Roman  church,  marriage  is  considered  a  sacrament,  and  held  to  be 
indissoluble  during  the  life  of  the  parties ;  though  this  is  not  the 
case  in  the  Greek  or  Protestant  churches ;  and  in  Austria  divorces 
between  Protestants  may  be  had,  not  only  for  several  sabstantia] 
oauses,  but  at  the  request  of  both  parties,  on  the  ground  of  uncon- 
querable aversion.  (2  KenCs  Com.  104,  note  a.)  By  the  Dutch 
law,  the  only  causes  for  an  absolute  divorce  are  adultery  and 
malicious  desertion.  ( Voct  de  Di/oorUia  et  SepudiSy  §  5,  US.  21 
tU.2.) 

§  649.  The  subject  of  divorce  in  England,  until  recently,  was 
governed  by  the  common  law,  which  considers  marriage  as  indis- 
soluble, and  its  rights  inalienable,  except  by  the  authority  of  the 
legislature  or  by  the  sentence  of  the  ecclesiastical  court,  the  former 
jurisdiction  alone  having  the  power  of  dissolving  marriage,  and 
the  authority  of  the  latter  extending  no  farther  than  to  divorce  a 
fnensa  et  ihoro.    From  a  very  early  period  in  that  country,  divorce 
a  vvncuh  matrimonii  was  not  allowed  for  any  cause  without  an 
act  of  parliament,  but  for  certain  causes  a  divorce  a  mensa  et  ihoro 
was  allowed,  which  did  not  authorize  either  party  to  marry  again. 
In  the  reign  of  Elizabeth,  it  would  seem,  divorces  a  vinculo  were 
sometimes  allowed  for  adultery ;  but  in  a  case  in  the  forty-fourth 
year  of  her  reign  the  nile  was  changed,  and  it  was  held  in  the  star 
chamber  that  adultery  was  only  a  cause  of  divorce  a  tnensa  d 
thord;  and  the  Archbishop  of  Canterbury  declared  that  it  had 
been  so  settled  before  him,  on  appeal,  by  many  divines   and 
civilians.    {Rye  v.  FoT^amb,  Moore's  R.  683.     S.  C.  3  Sdlk.  R. 
138.)    1^0  reason  seems  to  have  been  assigned  for  this  change  of 
opinion ;  perhaps  it  arose  from  an  apprehension  that  the  crime  of 
adultery  would  become  more  frequent  if,  when  committed   br 
either  party,  it  was  admitted  to  be  a  sufficient  cause  for  the 
dissolution  of  the  marriage. 

In  1669  Lord  de  Hoos  instituted  proceedings  in  the  spiritual  court, 
and  procured  a  divorce  a  mensa  et  thoro^  on  the  ground  of  the  adul- 
tery of  Lady  de  Boos,  and  then  presented  his  petition  to  parliament 
to  have  the  marriage  absolutely  dissolved,  and  an  act  was  passed 
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grantiiig  him  liberty  to  marry  again ;  and  this  is  said  to  be  the 
first  case  in  which  application  was  ever  made  to  the  English  parlia- 
ment for  a  special  act  of  divorce,  and  the  practice  was  very  seldom 
resorted  to  for  many  years  afterward,  except  in  cases  of  adultery. 
Says  Mr.  Macqueen :  "  On  a  retrospect  of  one  hundred  and  sev- 
enty years,  since  the  establishment  of  the  system  of  parliamentary 
divorce  a  vin^iUo,  I  find  no  case  in  which  that  remedy  has  been 
awarded  or  sought  without  a  charge  of  adultery.  There  is  no  exam- 
ple of  a  bill  of  divorce  for  malicious  desertion,  although,  in  the  other 
Protestant  countries  of  Europe,  that  offense,  properly  established,  is 
considered  a  scriptural  ground  of  divorce  a  vmoulo  matrimonii, 
*  *  It  is  not  undeserving  of  attention  that  the  argument  of  Bishop 
Cozens,  in  Lord  de  Koos's  case,  was  not  limited  to  adultery,  but 
included  within  its  range  this  crime  of  malicious  desertion,  by  which, 
as  well  as  by  adultery,  he  appears  to  have  contended  that  the  nuptial 
bond  was  rescinded.  *  *  *  What  might  be  the  result  of  such 
an  application,  strongly  supported  by  evidence  of  willful  and  long 
continued  desertion  and  abandonment,  must  be  matter  of  conjec- 
ture, or,  at  least,  of  very  doubtful  speculation ;  the  discretion  of 
parliament  being  unfettered  by  precedents  and  open  to  a  firee  con- 
sideration of  the  special  circumstances  of  every  new  case." 
(Jtfacgueerij  JI,  L.  Prod.  473,  474.)  But,  in  the  year  1857,  an  act 
was  passed  by  the  English  parliament,  essentially  modifying  the 
practice  in  respect  to  divorce.  This  act  retains  substantially  the 
old  rule  respecting  divorces  a  mensa  et  thoro  in  cases  of  adultery 
by  the  court,  calling  them  judicial  separations ;  and,  in  place  of 
the  old  parliamentary  practice,  it  provides  that  "  it  shall  be  lawful 
for  any  husband  to  present  a  petition  to  the  said  court,  praying 
that  his  marriage  may  be  dissolved,  on  the  ground  that  his  wife 
has,  since  the  celebration  thereof,  been  guilty  of  adultery ;  and  it 
shall  be  lawful  for  any  wife  to  present  a  petition  to  the  said  court, 
praying  that  her  marriage  may  be  dissolved,  on  the  ground  that, 
since  the  celebration  thereof,  her  husband  has  been  guilty  of  inces- 
tuous adultery,  or  of  bigamy  with  adultery,  or  of  rape,  or  of  sod- 
omy or  bestiality,  or  of  adultery  coupled  with  such  cruelty  as, 
without  adultery,  would  have  entitled  her  to  a  divorce  a  m^ensa  et 
thoro^  or  of  adultery  coupled  with  desertion  without  reasonable 
excuse  for  two  years  or  upward ;  *  *  *  provided  that,  for  the 
puiposes  of  this  act,  incestuous  adultery  shall  be  taken  to  mean 
adulteiy  committed  by  a  husband  with  a  woman  with  whom,  if  his 
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wife  were  dead,  lie  could  not  lawfully  contract  marriage,  by  reason 
of  her  being  within  the  prohibited  degrees  of  consanguinity  or 
affinity ;  and  bigamy  shall  be  taken  to  mean  marriage  of  any  per- 
son, being  married,  to  any  other  person  during  the  life  of  the  for- 
mer husband  or  wife,  whether  the  second  marriage  shall  have  taken 
place  within  the  dominions  of  Her  Majesty  or  elsewhere."  (20,  21 
Vict,  ch.  85.)  It  will  be  observed  that  the  simple  adultery  of  the 
wife  is  cause  for  an  absolute  divorce,  while  that  of  the  husband  is 
not ;  the  reason  of  the  distinction  being,  probably,  not  because  the 
husband's  adultery  is  a  less  grave  o£Eense  against  the  marriage  than 
the  adultery  of  the  wife,  but  because  the  violation  of  the  marriage 
vow  on  the  part  of  the  wife  may  be  much  more  mischievous  in  its 
effect  and  may  impose  on  the  marriage  a  spurious  issue. 

Lords  Thurlow,  Loughborough,  Granville  and  other  stateamen 
of  England,  expressed  a  strong  desire  to  have  the  subject  of  divorce, 
propter  adidteriam^  submitted  to  the  disposition  of  some  r^^ular 
judicial  tribunal,  where  the  crime  and  the  provocation  to  commit 
it  could  be  carefully  balanced  and  investigated  with  the  temper, 
deliberation  and  caution  that  ought  to  accompany  such  a  delibera- 
tion ;  but  the  practice  was  never  adopted  there  until  1858,  when 
the  statute  of  20  and  21  Victoria  went  into  operation.  By  this 
act  a  new  tribune,  called  the  court  for  divorce  and  matrimonial 
causes,  has  been  established,  and  the  jurisdiction  of  the  ecclesiasti- 
cal courts  has  been  entirely  superseded  in  all  matters  for  divorce. 

By  the  law  of  Scotland,  an  absolute  divorce  is  granted  in  cases 
of  adultery  and  willful  desertion  by  either  party ;  and  divorcee  a 
mensa  et  thoro  are  granted  in  cases  of  gross  abuse  and  the  like. 
{BeWa  Prinoiples  of  the  Law  of  Scodandy  419,  420.) 

§  660.  The  history  of  the  subject  of  divorce  in  this  country  is 
not  without  interest.  It  may  be  remarked  that  the  matrimonial 
law  of  England  is  the  common  law  of  this  country,  except  in 
America  we  have  no  matrimonial  courts,  and  it  is  therefore  difficult 
to  procure  the  dissolution  of  the  marriage  contract  without  legia* 
lation  upon  the  subject. 

The  history  of  the  early  policy  concerning  divorces  in  the  State 
of  New  York  has  been  judidally  declared.  When  New  York 
became  a  province  of  England,  it  was  for  some  years  ruled  by  a 
governor,  or  a  governor  and  council ;  and  during  that  period  the  gov- 
ernor, either  alone  or  in  conjunction  with  the  council,  seems  to 
have  exercised  211  magistracy,  executive,  legislative  and  judidaL 
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During  that  period  one  of  the  governors,  Lovelace,  granted  four 
divorces,  of  which  one  was  in  1670  and  the  other  three  in  1672. 
These  are  the  only  instances  of  divorce  which  appear  to  have  taken 
place  in  the  colony  during  the  long  period  in  which  New  York 
was  a  province  of  England.  In  1683  the  people  were  admitted  to 
a  participation  of  the  legislative  power,  and  from  that  time  laws 
were  enacted  by  the  colonial  legislature.  The  colony  never  had 
any  court  possessing  jurisdiction  of  matrimonial  causes,  or  power 
to  grant  divorces.  No  statute  defining  causes  of  divorce,  or  author- 
izing divorce,  in  any  case  whatever,  was  ever  enacted  by  the  legis- 
lature of  the  colony.  Some  special  applications  for  divorces  were 
made  to  the  colonial  legislature,  but  all  such  applications  were 
refused.  The  governor  of  the  colony,  with  the  consent  of  the 
council,  had  power  to  establish  courts  of  justice,  and  all  the 
courts  of  the  colony  derived  their  origin  from  this  source  of 
authority.  But  no  court  having  cognizance  of  matrimonial  causes 
or  divorces  was  ever  established  in  the  colony ;  no  court  of  the 
colony  ever  exercised  any  such  jurisdiction,  and  no  law  concerning 
divorce  was  ever  enacted  by  the  colonial  legislature.  The  four 
divorces  granted  by  Q-ovemor  Lovelace  must  be  regarded  as  extra- 
ordinary acts  of  power,  by  a  chief  magistrate  who  possessed  very 
great  and  indefinite  authority.  They  were  the  acts  of  one  gov- 
ernor ;  they  stand  alone  in  the  history  and  practice  of  the  colony, 
and  they  afford  no  proof  of  any  law  of  the  colony  authorizing 
divorces.  From  the  best  information  that  can  be  obtained  from 
the  records  or  otherwise,  it  appears  that  no  divorce^  took  place  in 
the  colony  of  New  York  during  more  than  one  hundred  years  pre- 
ceding the  time  when  it  became  a  state,  and  that  the  only  divorces 
which  ever  took  place  in  the  colony,  were  the  four  granted  by  Gov- 
ernor Lovelace,  in  1670  and  1672.  Thus,  it  appears  that  the  law 
of  England  concerning  divorces  and  matrimonial  causes,  was  never 
adopted  in  the  colony  of  New  York.  It  was  not  adopted  in  fact 
or  in  practice,  and  it  was  never  the  law  of  the  colony. 

When  the  colony  became  a  state  in  1777,  the  law  of  the  colony 
was  adopted  as  the  law  of  the  state ;  and  during  more  than  ten 
years  after  the  colony  became  a  state  there  was  no  law  authorizing 
a  divorce  in  any  case  whatever.  On  the  30th  day  of  March,  1787, 
the  legislature  passed  a  statute  entitled  "  An  act  directing  a  mode 
of  trial,  and  allowing  of  divorces  in  cases  of  adultery. '^  This  was 
the  first  law  of  the  state  authorizing  a  divorce,  and  it  was  confined 
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to  the  case  of  adultery.  It  continued  to  be  the  only  law  until  the 
9th  day  of  April^  1813,  when  the  legislature  passed  an  act  which 
gave  the  wife  the  right  to  obtain  a  divorce  from  her  husband  when 
he  had  been  guilty  of  cruel  and  inhuman  treatment  toward  her, 
or  such  conduct  as  rendered  it  unsafe  and  improper  that  bhe 
should  cohabit  with  him ;  or  where  he  had  abandoned  her  and 
neglected  to  provide  for  her ;  and  the  provisions  of  this  act  wei« 
extended  by  statute  on  the  10th  April,  1824,  to  husbands  against 
their  wives ;  and  these  statutes  continued  in  force  until  the  Sevised 
Statutes  of  1830  took  effect.  Upon  this  history,  and  upon  a 
review  of  the  legislation  upon  the  subject,  the  late  court  of  chan- 
cery, in  1825,  refused  a  divorce  in  case  of  impotence;  and  the 
chancellor,  in  giving  his  opinion,  said :  "  The  cause  for  which  this 
court  is  now  asked  to  dissolve  a  marriage  is  corporal  impotence  on 
the  part  of  the  husband.  This  fact  is  not  a  cause  of  divorce  by 
our  statutes;  and  it  is  impossible  to  yield  to  this  suit  without 
adopting  the  law  of  England,  or  of  some  other  country,  concerning 
divorces,  as  the  law  of  this  state.  If  a  divorce  can  be  granted  fox 
this  cause,  the  whole  catalogue  of  causes  allowed  by  the  laws  of 
England  may  be  equally  adopted  ;  the  acts  of  the  legislature  and 
the  policy  of  the  state  resi>ecting  divorces  would  be  superseded  by 
the  doctrines  of  a  foreign  code ;  and  a  power  hitherto  unknown  in 
this  state  would  be  exercised.  The  corporal  impotence  of  the  hus- 
band is  a  cause  of  divorce  in  England,  and  by  the  laws  of  most 
countries ;  but  it  is  not  a  cause  of  divorce  by  the  laws  of  this  state. 
This  suit  must,  therefore,  be  dismissed."  {BurtU  v.  Burti^ 
Hap.  Chu  B,  557.)  It  may  be  stated  here  that  by  the  Sevised 
Statutes  now  in  force  in  the  state,  physical  incapacity  is  made  a 
ground  of  divorce,  if  suit  is  brought  within  two  years  after  the 
marriage.  (2  Bev.  Stat,  pwrt,  2,  ch,  8,  iU.  1,  §  20.  2  Stat,  at  Large^ 
148.)'  But  it  is  proposed  to  give  the  causes  for  divorce  in  the  State 
of  New  York  in  another  place. 

§  651.  In  the  State  of  SoQth  Carolina,  to  her  unfading  honor,  as 
has  been  claimed,  ^^  a  divorce  has  not  been  granted  since  the 
Eevolution."  {Head  v.  Head,  2  KeUy^e  B.  191.)  Judge  Nott,  in 
delivering  the  opinion  of  the  court  in  a  case,  very  singularlj 
observed :  "  In  »this  country,  where  divorces  are  not  allowed  for  any 
cause  whatever,  we  sometimes  see  men  of  excellent  character 
unfortunate  in  their  marriages,  and  virtuous  women  abandoned  or 
driven  away  houseless  by  their  husbands,  who  would  be  doomed* 
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to  celibacy  and  solitude  if  they  did  not  form  connections  which  the 
law  does  not  allow,  and  who  make  excellent  husbands  and  virtuous 
wives  still.  Yet  they  are  considered  as  living  in  adultery,  because 
a  rigorous  and  unyielding  law  from  motives  of  policy  alone,  has 
ordained  it  so."    {Gusaok  v.  White,  2  MilPs  R.  279,  292.) 

Judge  O'Neill,  while  expressing  himself  in  laudatory  terms  of 
the  legislation  of  the  state  upon  the  subject,  remarked :  "  The  most 
distressing  cases,  justifying  divorce  even  upon  Scriptural  grounds, 
have  been  again  and  again  presented  to  the  legislature,  and  they 
have  uniformly  refused  to  annul  the  marriage  tie.  They  have 
nobly  adhered  to  the  injunction,  "  Those  whom  God  hath  joined 
together  let  no  man  put  asunder.'  The  working  of  this  stem 
policy  has  been  to  the*  good  of  the  people  and  the  state  in  every 
respect."  {McCaHy  v.  McCarty,  2  St/rcb.  E.  6, 11.)  And  Chan- 
cellor Durgan  declared  :  "  The  policy  of  this  state  has' ever  been 
against  divorces.  It  is  one  of  her  boasts  that  no  divorce  has  ever 
been  granted  in  South  Carolina."  {Haw'  v.  JJair,  10  Rich.  JEg. 
R.  163,  164.)  It  is  perceived,  therefore,  that  in  South  Carolina 
they  have  no  history  upon  the  subject  of  divorce,  because  no 
divorce  is  ever  granted ;  but  this  state  is  an  exception,  and  perhaps 
the  declaration  of  one  of  her  judges  is  the  result  of  the  policy, 
when  he  said :  ^^  All  marriages,  almost,  are  entered  into  on  one  of 
two  considerations,  love  or  interest,  and  the  court  is  induced  to 
believe  the  latter  is  the  foundation  of  most  of  them."  {Veoall  v. 
DevaUj  4  Des.  R.  79.)  But  all  the  other  states  have  a  history  of 
more  or  less  duration  upon  this  important  subject  of  divorce. 

§  652.  In  New  Hampshire,  Parker,  Ch.  J.,  in  1838,  gave  a  hisfory 
of  the  laws  of  divorce  in  that  state,  thus :  "  Prior  to  the  revolu- 
tion divorces  are  supposed  uniformly  to  have  been  granted  by  the 
legislature,  as  they  are  sometimes  granted  by  parliament  in  Eng- 
land. No  law  is  found  giving  the  ordinary  eourts  of  judicature 
any  power  upon  the  subject.  They  were  so  granted  afterward,  and 
prior  to  the  adoption  of  the  constitution  of  1783.  In  the  edition 
of  the  laws  printed  in  1780,  page  115,  is  an  act  to  dissolve  the  mar- 
riage between  Eobert  Eogers,  and  Elizabeth  his  wife,  passed  March 
4,  1778.  And  during  the  existence  of  the  provincial  government, 
that  part  of  the  jurisdiction  of  the  ecclesiastical  courts  relating  to 
the  probate  of  wills  and  settlement  of  estates  was  exercised  by 
judges  of  probate,  with  an  appeal  to  the  governor  and  council,  as 
the  supreme  court  of  probate.    {Prov.  Laws^  103-106.) 
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**  Open  the  adoptipn  of  the  constitntion,  in  1783,  it  was  deemed 
expedient  to  make  a  different  provision  in  this  respect,  and  the 
clause  referred  to  in  the  argument  was  inserted,  providing  that  all 
causes  of  marriage,  divorce  and  alimony,  and  all  appeals  from  the 
respective  judges  of  probate,  shall  be  heard  and  tried  by  the  supe- 
rior court,  until  the  legislature  shall  by  law  make  other  provision. 

^'  It  is  evident,  from  this  view  of  the  matter,  that  this  clause  of  the 
constitution  was  not  intended  to  create  any  new  rules  in  relation 
to  marriage,  or  its  dissolution,  or  the  maintenance  of  married 
women.  It  provided  for  a  mere  transfer  of  the  jurisdiction  which 
had  existed  in  the  assembly  and  the  governor  and  councQ,  leaving 
the  legislature  to  make  such  provision  upon  the  subject  as  should 
afterward  be  deemed  expedient. 

^^In  1791,  the  legislature  passed  an  act  specifying  the  causes  for 
whi(;h  divorces  might  be  granted.  «  *  *  This  act  is  still  in 
force,  and  hsA  ever  since  been  regarded  as  a  legislation  upon  the 
whole  subject,  and  not  as  in  aid  of  any  practice  such  as  is  adopted 
in  the  English  ecclesiastical  courts.  It  embraces  nearly  all  of  the 
laws  of  divorce  from  bed  and  board  in  England,  and  authorizes,  in 
all  the  cases  specified,  a  divorce  from  the  bans  of  matrimony.'* 
{Parsons  v.  ParaanSy  9  i^.  H.  R.  309,  318^  319,  Vi4e  Quiney  v. 
Quincj/y  10  ib,  272.)  In  1839,  an  act  was  passed  extending  the 
list  of  causes  for  divorce  to  that  of  desertion  and  refusal  to  cohabit 
for  the  space  of  throe  years,  and  thus  the  law  stands  at  the  present  day. 

§  663.  In  the  State  of  North  Carolina,  the  first  law  which  gave 
authority  to  the  courts  to  take  cognizance  of  the  subject  of  divorce 
was  passed  in  1814,  and  declared  the  causes  for  divorce  fix>m  the 
bans  of  matrimony  to  be  natural  impotence,  or  that  either  party 
has  separated  him  or  herself  from  the  other,  and  is  living  in  adul- 
tery, and  a  divorce  from  bed  and  board  might  be  decreed  when 
the  husband  maliciously  turns  his  wife  out  of  doors,  endangers  her 
life  by  cruel  treatment,  or  offers  intolerable  indignities  to  her  per- 
son. {Laws  of  1814,  ch.  5.  And  vide  Diekmson  v.  Diekinson^  3 
Murph.  R.  327.)  Before  the  passage  of  this  act  of  1814,  divorces 
in  North  Carolina  could  be  only  granted  by  the  l^slature,  and  it 
was  competent  for  the  legislature  to  divorce  either  from  bed  and 
board,  or  from  the  bans  of  matrimony,  at  discretion,  without  r^ard 
to  the  law  as  it  then  stood.  But  in  that  year  the  legislature  trans- 
ferred AiU  jurisdiction  to  the  courts  in  cases  of  impotency  and 
adultery  to  divorce  either  from  bed  and  board,  or  from  the  bans  of 
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matrimony,  at  their  discretion.     {Collier  v.  Collier^  1  Dev.  Eq.  JS. 
152.) 

These  brief  sketches,  showing  the  sources  of  authority  and  the 
early  practice  in  cases  of  divorce,  are  derived  from  the  opinions  of 
judges,  who  have  taken  the  trouble  to  examine  the  records  and 
bring  out  the  history  of  the  subject;  and  very  likely  other  judges 
have  taken  a  similar  interest  in  other  States,  and  the  result  of  their 
examinations  may  be  found  in  the  published  reports  of  the  states ; 
but  it  is  not  thought  to  be  of  sufficient  importance  to  justify  any 
further  injury  in  this  place.  As  has  been  before  suggested,  all  of 
the  states,  with  the  exception  of  South  Carolina,  have  a  system 
of  divorce,  and,  for  causes  more  or  less  numerous,  the  marriage 
relation  may  be  dissolved. 

§  654.  It  might  be  interesting  to  trace  the  history  of  opinion 
upon  this  subject  of  divorce,  and  the  modifying  effect  which  the 
changing  conditions  of  society  have  produced  in  the  opinions  of 
good  men  in  respect  to  the  real  nature  and  object  of  the  marriage 
union,  and  the  policy  of  a  system  which  contemplates  its  dissolu- 
tion in<certain  extreme  cases  during  the  lives  of  the  parties;  but 
it  is  not  consistent  with  the  plan  of  this  work  to  occupy  any  con- 
siderable space  with  this  matter.  The  prevailing  opinion  upon 
the  subject  at  the  present  day  may  be  summarily  given :  "  The 
rendering  of  the  contract  of  marriage  indissoluble  is  running  into 
the  opposite  extreme  from  that  of  permitting  divorces  at  the  pleas- 
ure of  the  parties.  There  are  many  persons  who,  on  the  idea  that 
the  marriage  contract  cannot  be  vacated  for  any  misconduct,  will 
not  behave  with  the  propriety  they  would  if  the  continuance  of  the 
contract  were  dependent  on  their  exertions  to  make  themselves 
agreeable  to  the  persons  with  whom  they  are  connected.  It  is  a 
great  hardship  that  a  person  who  has  been  unfortunate  in  forming 
a  matrimonial  connection  must  be  forever  precluded  from  any  pos- 
sibility of  extricating  himself  from  such  a  misfortune,  and  be  shut 
out  from  enjoying  the  best  pleasures  of  life.  This  consideration, 
instead  of  adding  to  the  happiness  of  the  connection,  must  frighten 
persons  from  entering  into  it.  It  is,  therefore,  the  best  policy  to 
admit  a  dissolution  of  the  contract  when  it  is  evident  that  the  par- 
ties cannot  derive  from  it  the  benefits  for  which  it  was  instituted ; 
and  when,  instead  of  being  a  source  of  the  highest  pleasure  and 
most  enduring  felicity,  it  becomes  the  source  of  the  deepest  woe 
and  misery."    (1  SunfPs  St/stem^  191.) 
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"  The  idea  that,  according  to  any  just  view,  whenever  partiea 
have  come  together  in  marriage,  thej  have  thereby  placed  them- 
Belves  BO  far  in  each  other^B  power  for  life  as  to  be  incapable  of 
freeing  themselves  by  any  act  of  the  law,  though  the  ends  of  their 
union  are  all  frastrated,  though  one  of  them  is  unwilling  to  dis- 
charge the  duties  undertaken,  though  every  hope  of  its  ministering 
to  the  well-being  of  the  parties  is  obliterated,  surely  can  have  place 
only  in  a  perverted  understanding.  True,  indeed,  is  it  that  this 
union  is  intended  to  be  for  life,  that  only  in  the  most  extreme  cir- 
cumstances should  it  be  dissolved ;  but  the  very  fact  of  its  sacred 
nature,  too  sacred  to  be  made  matter  of  temporary  arrangement,  is 
the.strong  reason  why,  when  it  ceases  to  have  any  thing  worthy  to 
be  called  sacred  about  it,  when  an  erring  one  has  trampled  it  in 
the  mud  of  his  corruption  by  his  polluted  feet,  the  law  should 
cease  to  call  it  sacred,  and  pronounce  it  profaned  and  dissolved. 
The  idea  of  promoting  in  the  community  reverence  for  marrii^e 
by  holding  that  to  be  marriage  from  which  all  disgusting  things  do 
flow,  by  receiving  as  too  sacred  to  be  molested  the  relation  which 
breeds  corruption  in  the  souls  of  the  parties,  adulteries  in  the  com- 
munity, unnatural  developments  of  wickedness  in  children,  sorrow 
in  the  hearts  of  multitudes  made  by  God  to  be  happy,  blaspheioies 
in  the  temple  of  matrimonial  purity,  is  too  preposterous,  too 
absurd,  to  be  reasoned  against ;  too  monstrous  to  be  credited  as  a 
fact  of  humali  legislation,  did  not  testimony  not  to  be  rejected 
prove  its  existence.'*    (1  Bieihop  on  Marriage  and'  Divorce^  §  46.) 

But  there  is  a  general  concurrence  of  opinion  at  the  present  day 
that  the  objects  of  the  matrimonial  union  are  best  subserved  by  a 
legal  policy  which  provides,  in  certain  aggravated  cases,  for  its 
dissolution,  although  the  opinions  of  men  very  naturally  differ  as 
to  the  extent  to  which  the  latitude  of  divorce  should  be  carried. 
An  opinion  adverse  to  a  divorce  under  any  circumstances  is  an 
exception  to  the  rule ;  and  it  is  doubtful,  even  in  South  Carolina, 
whether  the  prevailing  sentiment  is  not  opposed  to  the  policy 
which  forbids  all  divorces,  although  as  yet  no  system  of  divorce 
has  been  inaugurated  in  that  state.  The  divergency  of  opinion 
among  thoughtful  men  is  in  respect  to  the  facilities  for  obtaining  a 
divorce,  and  not  in  respect  to  the  propriety  of  granting  divorcei 
at  all. 
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CHAPTEK  XLIL 

THE  DIFFERENT  KINDS  OF  DIVORCE — ^THB  DIVORCE  FROM  THE  BONDS 

OF  MATRIMONY CAUSES  FOR  AN  ABSOLUTE  DIVORCE — THE  DIVORCB 

FROM  BED  AND  BOARD— GROUNDS  OF  SUCH  DIVORCE. 

§  655.  There  are  two  kiiids  of  divorce  usually  recognizi.J  iu 
England  and  tlie  United  States:  an  absolute  divorce  from  the 
bond  of  matrimony,  or,  in  Latin,  a  divorce  a  vintivlo  matrimonii  / 
and  a  divorce  simply  from  bed  and  board,  or,  as  the  Latin  expresses 
it,  a  divorce  a  mema  et  thoro.  The  divorce  a  vinculo  matrimonii 
is  a  complete  dissolution  of  the  bond  of  matrimony,  and  puts  an 
end  to  the  marriage  relation.  The  divorce  a  m^enaa  et  thoro^  is  not 
a  dissolution  of  the  marriage  contract,  but  is  a  mere  judicial  separa- 
ration  of  the  parties,  while  the  matrimonial  relation  still  continues 
to  exist.  In  some  of  the  states  all  divorces  are  absolute  and  com- 
pletely terminate  the  maiTiage  relation ;  and  teohnicaUy  in  England 
they  have  only  the  divorce  from  the  bond  of  matrimony,  though 
they  have  a  judicial  separation  which  has  the  same  force  and  effect 
as  a  divorce  a  m^ensa  et  thoro.  In  a  few  of  the  states  the  divorce 
may  be  either  absolute  or  limited,  in  the  discretion  of  the  court, 
or  even  at  the  election  of  the  party  applying  for  it,  and  sometimes 
for  the  same  causes,  and  upon  the  same  state  of  facts ;  and  in  one 
or  two  of  the  states  the  divorce  a  mensa  et  thoro  i%  granted  as  a 
preliminary  to  the  divorce  a  vinculo  m/itrim<mii.  As  a  general 
rule,  however,  it  may  be  aflirmed  that  the  character  of  the  divorce 
is  determined  by  statute,  leaving  no  discretion  in  the  tribunal  before 
which  the  application  is  made.  In  those  states  where  the  statute 
authorizes  the  court  to  make  the  separation  perpetual  or  only  for 
a  limited  period,  the  courts  always  hold  this  is  not  an  arbitrary 
discretion,  but  one  which  should  be  judiciously  exercised.  It  was 
said  in  one  case ;  ^'  although  a  divorce  a  m^ensa  et  thoro  may  be 
allowed  in  some  instances  to  a  person  who  is  not  entirely  im]^)eccar 
ble,  who  may  not  have  been  exemplary  in  all  the  attentions  and 
stipulated  offices  assumed  in  contracting  this  relation,  yet  the 
policy  of  the  law,  the  interest  of  the  offspring,  the  tranquillity  and 
happiness  of  families  in  general,  forbid  the  dissolution  of  mar- 
riage at  the  suit  of  a  person  to  whom  default  in  any  of  the  essen- 
tial duties  of  married  life  can  be  fairly  imputed."  (  Whittington  ^ . 
Whittington^  2  Dev.  <&  Bat  H.  64.    Vide  also  RuUedge  v.  RuUedgt 
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5  Sneed'a  E.  554.  BwkhoUa  v.  BuckhdUs,  24  Geo.  R.  238. 
Conant  v.  CoTicmtj  10  (7aZ.  £.  249.)  In  a  case  before  the  late 
court  of  chancery  in  the  State  of  New  York,  in  1819,  where,  by  the 
Btatute  concerning  divorces,  the  enlarged  discretion  was  given  ttie 
K)urt,  Chancellor  Kent  observed  :  "  There  is  mnch  emtmrrassment 
yn  the  ground  of  policy  and  public  morality,  with  these  partial 
dissolutions  of  the  matrimonial  union.  It  is  throwing  the  parties 
back  upon  society,  in  the  undefined  and  dangerous  characters  of  a 
wife  without  a  husband,  and  a  husband  without  a  wife.  *  «  * 
There  are  objections  to  a  separation  for  a  precise  or  limited  time, 
though  such  decrees  have  been  rendered.  It  may  inspire  a  con- 
stant fear  on  the  one  side,  and  nourish  hopes  of  revenge  on  the 
other.  It  rather  appears  to  me  to  be  the  most  kind  and  salutary 
course  to  declare  the  separation  perpetual,  with  a  power,  however, 
reserved  to  the  parties  to  come  together  under  the  sanction  of  the 
court,  whenever  they  shall  find  it  to  be  their  mutual  and  voluntary 
disposition."  {Barrere  v.  Barrere^  4  Johns.  Ch.  B.  187,  191.) 
And  in  another  case  before  the  same  learned  chancellor,  as  early 
as  1815,  wherein  it  appeared  that  the  parties  were  young,  and  it 
was  thought  possible  that  a  temporary  separation  wonld  be  suffi- 
cient for  correction  and  admonition ;  the  chancellor  said :  ^'  I  shall 
give  them  an  opportunity  at  a  distant  period  of  re-entering  into 
their  duties,  and  of  seeking  for  mutual  consolation  and  happiness 
in  conjugal  life."    {Bedell  v.  BedeU,  1  Johris.  Ch.  B.  604,  606.) 

§  656.  The  divorce  is  sometimes  granted  by  act  of  the  l^isla 
ture,  and,  in  such  cases,  no  rule  can  be  stated  in  respect  to  the 
causes  for  which  an  absolute  divoree  will  be  granted.  It  is  gen- 
erally supposed  that  unless  the  fundamental  law  of  the  state 
expressly  prohibits  legislative  divorees,  the  legislature  may  grant 
such  divorees  in  its  discretion,  although  a  satisfactory  reason  is 
usually  given  for  the  divorce,  in  every  case.  But  the  subject  of 
legislative  divorees  is  at  present  of  but  little  practical  interest  in 
the  United  States,  from  the  fact  that  jurisdiction  is  generally  given 
to  the  courts  in  all  cases  of  divoree,  and  in  many  states  constitu- 
tional provisions  exist  prohibiting  such  divorces.  In  fact,  the 
courts  have  occasionally  held  in  those  states  where  there  is  no 
express  inhibitiox;,  that  such  divorces  are  an  infringement  of  the 
provisions  of  the  federal  constitution  prohibiting  the  passage  of 
any  law  impairing  the  obligation  of  contracts.  In  a  case  in  the 
State  of  Florida,  the  supreme  court  of  the  state  took  this  view. 
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SetnmeB,  J.,  who  delivered  the  opinion  of  the  court,  insi&ced  thai 
there  was  no  good  reason  why  this  provision  of  the  constitution 
should  bo  restricted  to  contracts  of  a  pecuniary  nature,  and  not 
embrace  tliat  of  marriage,  saying  that  the  contract  of  marriage  was 
comprehended  by  the  words  of  the  constitution,  and  that  there 
was  no  rule  of  construction  that  would  exclude  it,  in  the  absence 
of  any  thing  to  show  that  it  is  not  within  its  spirit.  {Ponder  v. 
Oraha/m^  4  Flor.  R,  23.)  A  similar  opinion  has  been  advanced  in 
other  cases,  but  the  doctrine  is  not  generally  recognised  as  being 
sound,  and  yet  the  practice  of  dissolving  the  marriage  relation  by 
acts  of  the  legislature  is  so  little  resorted  to  in  the  United  States, 
that  it  is  not  thouglit  nece&sary  to  refer  to  the  discussions  which 
have  been  had,  and  the  doctrines  declared  in  respect  to  that  species 
of  divorce. 

§  657.  The  causes  for  an  absolute  divorce  are  generally  pre- 
scribed by  statute,  and  there  is  a  wide  difference  in  the  statutes  of 
the  several  states  upon  the  subject.  The  adultery  of  the  party, 
however,  is  a  ground  of  divorce  a  vinculo  matrimonii  in  all,  or 
nearly  all,  of  the  states ;  perhaps  in  all  of  the  states,  with  the 
exception  of  South  Carolina,  where  they  have  no  divorces  at  all 
either  by  the  sentence  of  a  court  of  justice,  or  by  act  of  the  legis- 
lature. Indeed  no  offense  is  regarded  so  repugnant  to  the  mar- 
riage relation  as  that  of  adultery,  and  hence  that  is  a  cause  for  an 
absolute  divorce  in  aU  countries  where  divorces  are  granted  for 
any  cause  whatever.  Adultery  consists  in  the  carnal  connection 
of  one  of  the  married  parties  with  any  other  person  than  him  or 
her  to  whom  he  or  she  is  married.  The  offense  can  be  committed 
only  by  a  married  person,  although  the  associate  in  the  act  may 
be  either  married  or  single.  The  law  formerly  treated  adultery  as 
an  offense  against  society,  bnt  recently  it  is  treated  as  an  offense 
against  the  moral  law,  for  which  the  offender  is  accountable  to  the 
injured  party.  The  public  sentiment  is  generally  against  treating 
it  as  a  criminal  offense,  although  in  some  of  the  states  it  is  punish* 
able  by  fine  and  imprisonment.  In  all  countries  the  offense  of 
incontinence  by  the  man  is  differently  considered  from  the  same 
offense  in  the  woman,  although  it  is  very  difScult  in  principle  to 
discover  the  distinction.  In  England,  it  is  only  the  husband,  ordi- 
narily, that  can  have  an  absolute  divorce  for  the  incontinence 
of  the  wife,  but  in  France  and  in  all  of  the  United  States,  the 

adultery  of  either  party  is  a  ground  of  absolute  divorce,  on  the 
110 
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petition  of  the  party  aggrieved ;  and  in  England,  if  the  adultery 
of  the  husband  is  incestuous,  or  coupled  with  bigamy  or  rape,  the 
wife  may  have  her  absolute  divorce.  The  adultery  in  every  case 
must  be  voluntary,  for  if  the  connection  were  the  result  of  mistake, 
or  force,  it  is  not  the  foundation  for  a  divorce ;  that  is  if  the  wife 
were  ravished,  or  if  the  husband  should  have  carnal  knowledge  of 
a  woman  honestly  believing  her  to  be  his  wife,  the  offenae  is  not 
committed  so  as  to  justify  a  divorce,  or  if  the  party  were  insane  at 
the  time  of*  the  connection.  The  carnal  act  under  such  circum- 
stances, would  not  constitute  adultery.  {Nichols  v.  JBTicAoUj  31 
Vt.  R.  328.  Broadatreet  v.  Broadstreet^  7  Mass.  B.  474.)  But 
no  pretended  reUgious  opinion  favoring  adulteiy  can  be  urged  in 
defense  of  the  act.  {lyAqttilar  v.  D'^AguHar^  1  Hag,  Bo.  R.  773. 
1  Bish  Mar.  and  IHv.  §  718.) 

§  058.  As  a  general  rule  a  person  sentenced  to  imprisonment  in  a 
state  prison  or  penitentiary  for  life,  is  deemed  civilly  dead,  and  there- 
fore such  sentence,  in  case  of  a  married  man  or  woman,  ipso  fado 
dissolves  the  marriage  union.  And  in  several  of  the  states,  the 
conviction  and  sentence  to  the  state  prison  for  a  specified  number 
of  years,  less  than  for  life,  is  cause  for  an  absolute  divorce.  Thus, 
in  the  States  of  Vermont,  Michigan,  Wisconsin,  Nevada,  Nebraska 
and  others,  a  conviction  of  felony  and  sentence  to  the  state  prison 
for  the  term  of  three  years  or  more,  is  made  a  ground  for  divorce 
a  vmotUo  matrimonii,'  and  in  some  of  the  states,  as  in  Illinois, 
Kentucky,  Missouri,  Minnesota  and  Oregon,  the  simple  conviction 
of  a  felony  or  infamous  crime  is  cause  for  a  divorce ;  and  in  others 
of  the  states,  as  in  Connecticut,  the  conviction  of  the  offense  of 
bestiality,  or  any  other  infamous  crime  involving  a  violation  of  con- 
jugal duty  and  punishable  by  imprisonment  in  a  state  prison,  is 
deemed  a  sufficient  cause  of  divorce  from  the  bonds  of  matrimony. 
In  these  cases  it  has  been  held  that  if  there  should  be  a  discrepancy 
between  the  name  of  the  party  in  the  record  of  conviction  and  in 
the  proceedings  for  a  divorce,  evidence  aliunde  will  be  admissible 
to  show  that  both  names  refer  to  the  same  person.  (  TJtsLer  v.  Utder^ 
Wright's  R.  627.) 

§  659.  In  many  of  the  states,  as  in  Vermont,  Connecticut,  New 
Jersey,  Pennsylvania,  Illinois  and  most  of  the  western  states, 
cruelty,  or  as  it  is  sometimes  named,  "extreme  cruelty,''  "soch 
inhuman  treatment  as  to  endanger  life,"  or  "  cruel  and  barbarons 
treatment,'^  is  a  valid  ground  for  an  absolute  divorce.    When  this 
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is  made  a  cause  of  divorce,  there  is  often  difficulty  in  determining 
whether  the  act  complained  of  amounts  to  cruelty  within  the 
meaning  of  the  statute,  and  there  has  been  no  small  amount  of 
litigation  as  to  the  definition  and  nature  of  legal  cruelty.  But  in 
cases  where  the  divorce  is  from  the  bond  of  matrimony  for  this 
cause,  it  is  generally  understood  that  legal  cruelty  is  that  which  may 
endanger  the  life  or  health  of  the  party.  Lord  Stowell,  in  his 
master  opinion,  pronounced  eighty  years  ago,  is  often  quoted  as  a 
leading  authority  upon  the  subject ;  and  he  said,  "  what  merely 
wounds  the  mental  feelings  is  in  few  cases  to  be  admitted,  where 
not  accompanied  with  bodily  injury,  either  actual  or  menaced. 
Mere  austerity  of  temper,  petulant^  of  manner,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  accommodation,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty ;  they  are  high  moral  offenses  in  the  mar- 
riage state  undoubtedly,  not  innocent  surely  in  any  state  of  life, 
but  still  they  are  not  that  cruelty  which  the  law  can  relieve.  Under 
such  misconduct  of  either  of  the  parties,  for  it  may  exist  on  one 
side  as  well  as  on  the  other,  the  suffering  party  must  bear  in  some 
degree  the  consequences  of  an  injudicious  connection ;  must  sub- 
due by  decent  resistance  or  by  prudent  conciliation ;  and,  if  this 
cannot  be  done,  both  must  suffer  in  silence.  *  *  *  In  the 
older  cases  of  this  sort,  which  I  have  had  an  opportunity  of  look- 
ing into,  I  have  observed  that  the  danger  of  life,  limb  or  health  is 
usually  inserted  as  the  ground  upon  which  the  court  has  proceeded 
to  a  separation.  This  doctrine  has  been  repeatedly  applied  by  the 
court  in  the  cases  that  have  been  cited.  The  court  has  never  been 
driven  off  this  ground.  It  has  been  always  jealous  of  the  incon- 
venience of  departing  from  it,  and  I  have  heard  no  one  case  cited 
in  which  the  court  has  granted  a  divorce  without  proof  given  of  a 
veasonMe  a/ppreh&rmon  of  bodily  hurt."  {Evan%  v.  Evans^  1  Hag. 
Cm.  R.  35.) 

In  England,  at  the  time  this  opinion  was  pronounced,  cruelty 
was  cause  for  a  divorce  only  from  bed  and  board,  but  the  definition 
of  legal  cruelty  laid  down  by  the  eminent  judge,  is  generallj 
ecognized  as  authority  in  those  states  where  cruelty  is  a  ground 
for  an  absolute  divorce.  The  general  doctrine  would  seem  to  be 
that  there  must  be  either  actual  violence  committed,  attended  with 
danger  to  life,  limb  or  health,  or  there  must  be  a  reasonable 
apprehension  of  such  violence.    ( Vide  Shaw  v.  ShaWy  17  Conn. 
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R.  189.  BiUler  v.  BuOer^  1  Parson's  R,  329,  334.  Shanmcai  t. 
Sharman^  18  Texas  R,  621,  525.  Mahone  v.  Makone^  19  Orf.  £. 
626.  Jf<?77^  V.  Mcrrris,  14  *.  76,  W<md  v.  Fafuf,  TJ.  512. 
Finley  v.  Firdey^  9  Dana's  R.  52.  Thornbeny  v.  Thornberry^  2 
t/".  t/.  Marsh.  R,  322.)  In  the  statute  of  Illinois  the  words  are, 
'^  and  for  extreme  and  repeated  cruelty,  and  habitual  drunkenness 
for  the  space  of  two  years ; "  the  courts  hold  that  the  two  years 
specified  do  not  apply  when  the  case  is  one  of  cruelty.  {HarjAan 
V.  narma/a^  16  IlL  R,  85.) 

As  a  general  rule,  one  act  of  cruelty,  unless  a  very  aggravated  one, 
will  not  suffice  to  authorize  a  divorce.  The  acts  must  be  persistent, 
unless  they  are  such  as  to  leini  to  the  presumption  that  they  will 
be  repeated.  {Mahone  v.  Mahone^  19  Gal.  R,  626, 628.  Richards 
V.  RiohardSy  1  Oranfs  GaseSy  389.  Graeoen  v.  Cfraeeeny  1  Greens 
Gh.  R.  459.  Finley  v.  Fmley^  9  Doam^s  R,  53.  Lauber  v.  Mash^ 
15  La.  An.  R.  593.  Doyle  v.  Doyle^  26  Mo.  R.  545.)  As  has 
been  intimated,  aot/ual  violence  is  not  always  necessary.  By  the 
statute  of  Iowa,  when  the  husband  ^^  is  guilty  of  such  inhumaii 
treatment  as  to  endanger  the  life  of  his  wife,"  the  court  held  that, 
as  a  specific  cause  of  divorce,  this  clause  is  the  definition  of 
that  degree  of  cruelty  which  entitles  the  party  to  a  divorce ;  "  but 
threats  of  violence,  when  there  is  danger  of  harm — ^that  is,  of  harm 
or  injury  to  the  life  of  the  party,  are  sufficient."  {Beebe  v.  Bedfe^  10 
Iowa  R.  133,  135, 139.     Garathurs  v.  Garathurs^  13  ib.  266.) 

Usually  in  cases  of  applications  for  divorce  on  the  ground  of 
cruelty,  the  complaint  proceeds  from  the  wife,  and  yet  the  law 
of  most  of  the  states  where  cruelty  is  a  cause  for  an  absolute 
divorce,  authorizes  the  divorce  as  well  on  the  application  of  the 
husband  as  of  the  wife.    {Bed>e  v.  Beebe^  supra.) 

§  660.  So  also  in  many  of  the  states  abandonment  and  desertion 
is  ground  for  a  divorce  a  vinculo  matrimonii^  although  the  dura- 
tion of  such  abandonment  and  desertion  in  order  to  justify  the 
divorce,  is  varied  by  the  statutes  authorizing  the  same. 

The  civil  and  canon  law,  according  to  Godolphin,  allow  of 
divorce  after  a  long  absence^  but  are  not  agreed  touching  the  time* 
of  that  absence :  for  in  one  place  it  is  often  two  years,  in  another 
three  years,  in  another  four.  Others  hold  that  the  civil  law  require 
five  years'  absence  before  there  may  be  a  divorce  on  that  account. 
"  But  the  truth  is,"  ho  affirms,  "  no  absence,  be  it  for  any  time 
whatever,  doth  properly  cause  a  divorce  in  law.     Indeed,  seven 
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years'  absence,  without  any  tidings  or  intelligence  of  or  from  the 
absent  party,  as  to  indeinpnise  the  woman  from  the  penalty  of 
polygamy,  if  in  any  case  she  marry  again.  Also  the  canon  law 
hath  decreed,  that  if  the  wife  refuse  to  dwell  with  her  Christian 
husband,  he  may  lawfully  leave  her."  {Oodolph.  Ah.  194.)  And 
there  are  provisions,  as  we  have  seen,  in  the  statutes  of  several  of 
the  United  States,  sanctioning  the  marriage  of  a  person  whose 
husband  or  wife  shall  have  absented  himself  or  herself  for  a  speci- 
fied number  of  years,  without  being  known  to  such  person  to  be 
living  {ante  §  642) ;  but  in  these  cases  such  absence  is  no  cause 
for  divorce,  and  such  absence  does  not  come  under  the  head  of 
abandonment  and  desertion  where  that  is  declared  to  be  a  cause 
for  divorce. 

The  offense  of  abandonment  and  desertion,  as  a  ground  of 
divorce,  although  differently  expressed  in  the  statutes  of  those 
states  where  it  is  made  a  ground  of  divorce,  is  generally  understood 
to  be  a  willful  and  malicious  desertion  of  the  party,  intending 
thereby  to  renounce  the  marriage  relation.  The  period  of  deser- 
tion to  justify  the  divorce  is  usually  fixed  by  the  statute,  and  differs 
in  many  of  the  states.  Thus,  by  the  laws  of  Vermont  there  must 
be  "  willful  desertion  for  three  consecutive  years."  {Oen.  Stat.  1863, 
ch.  70,  §  20.)  In  New  Hampshire  the  provision  is  "  when  either 
party,  without  sufiicient  cause,  and  without  the  consent  of  the 
other,  shall  have  abandoned  such  other,  and  refused  for  three  years 
to  cohabit  with  such  other."  ( Vide  Payson  v.  Payson^  34  N.  H. 
a.  518.)  In  Maine  willful  desertion  for  five  years  is  a  ground  of 
divorce.  {Fdlows  v.  Fellows^  31  Maine  R.  342 )  In  Connecticut 
there  must  be  "seven  years' absence,  not  heard  of."  {Oen.Statj 
1866,  tU.  13,  ch.  3,  §  32.)  In  New  Jersey  it  is  "  willful,  continued 
and  obstinate  desertion  for  the  terra  of  five  years."  {Elm.  Dig. p. 
206,  §§  3,4,  8.)  In  Pennsylvania  the  language  is  "willful  and 
malicious  desertion  and  absence  from  the  habitation  of  the  other, 
without  a  reasonable  cause,  for  and  during  the  term  and  space  of 
two  years."  {Laws  of  1815.  6  Smithes  La/vos^  286.  DunLop's 
Laws^  p.  319.)  In  Ohio,  when  either  of  the  parties  is  willfully 
absent  for  three  years,  a  divorce  may  be  granted.  In  Indiana, 
willful  desertion  for  one  year  is  sufficient.  (2  Rev.  Stat,  of  1862, 
eh.  6,  §  7.)  In  Illinois,  where  the  party  "has  willfully  deserted 
and  absented  himself  or  herself  from  the  husband  or  wife,  without 
any  reasonable  cause,  for  the  space  of  two  years/'  an  absolute 
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divorce  may  be  granted.  (1  Gen.  Stat  of  1858,  j?.  150, 1 1.)  And 
the  law  is  substantially  the  same  in  Michigan.  {Camp,  Stat.  1S'*7, 
oh,  108,  §  6.)  In  Missoori,  a  divorce  a  vinculo  matrimonii  will 
be  granted  when  the  hnsband  or  wife  absents  himself  or  herself 
"  without  reasonable  cause  for  the  space  of  one  year.''  {Geu.  Stat, 
of  1865,  ch,  114,  §  1.)  The  law  is  the  same  in  Minnesota.  {Gen. 
Stat,  of  1858,  ch,  53.)  In  Iowa  the  desertion  must  be  two  years. 
{Laws  qf  1860,  p.  429,  §  2534.)  In  the  new  State  of  Xevada,  the 
law  is  substantially  the  same.  {Laws  of  1861,  cK  33,  §  22.)  And 
the  law  is  the  same  in  the  new  State  of  Nebraska.  {Rev.  Stat,  of 
1866,  ch.  16,  §  6.)  In  Oregon,  it  is  "willful  desertion  for  the 
period  of  three  years."  {Gen.  Stat.  1864,  ch.  5,  §  491.)  The  lawa 
of  California  and  Mississippi  are  similar.  {Comp.  StaL  CaiL  1853, 
ch.  116.  Rev.  Stat,  of  Misa.  p.  333,  art.  11.)  In  Kentucky  the 
court  of  chancery  may  decree  an  absolute  divorce  for  the  abandon- 
ment and  separation  by  one  party  from  the  other  for  one  year, 
upon  the  application,  of  course,  of  the  party  not  in  fault.  (2  Rev. 
Stat.  p.  17,  art.  3,  §  1.)  In  Tennessee  the  words  of  the  statute  are 
"  willful  and  malicious  desertion  or  absence  by  the  husband  or  wife, 
without  a  reasonable  cause,  for  the  space  of  two  years."  (  F/'/<f 
Stewart  v.  Stewart^  2  Swanks  R.  591.  Rutled^e  v.  Rudedge^  5 
SneecCs  R.  554.)  In  Georgia,  it  is  "  willful  and  continued  deser- 
tion for  the  term  of  three  years."  (  Vide  Wood  v.  Wood^  29  Geo.  R. 
281.)  And  in  Florida  the  provision  is  "for  willful,  obstinate 
and  continued  desertion,  by  either  party,  for  the  term  of  a  year." 
(Thomp.  Dig.  223.) 

The  provisions  given  are  supposed  to  be  in  accordance  with  the 
statutes  of  the  several  states  now  in  force ;  but  as  the  statutes  are 
occasionally  changed,  the  practitioner  will  be  careful  to  examine 
the  statutes  of  the  state  in  which  the  application  is  made. 

§  661.  It  would  seem  that  the  legal  meaning  of  these  words 
"desertion"  and  "abandonment"  was  so  apparent  that  there 
should  be  no  question  in  regard  to  it ;  and  yet  there  has  been  t 
vast  deal  of  litigation  involving  simply  the  interpretation  to  be 
given  to  the  various  phrases  made  use  of  in  the  statutes.  In 
theory^  the  courts  hold  that  the  a^ssent  of  the  party  to  the  separation 
and  absence  of  the  other  will  prevent  the  divorce,  although  sach 
assent  may  be  revoked  when  the  absence  may  amount  to  deserti<«n 
{Butler  V.  Butler^  1  Pa/reorCe  R.  329) ;  or,  if  the  husband  should 
make  a  provision  for  the  support  of  his  wife  away  from  him,  ho 
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cannot  claim  her  absence  to  be  desertion  (  Vardeer  v.  Vanleer^  13 
Perm.  JR,  211) ;  or,  if  the  husband  should  decide  to  leave  the 
country,  and  his  wife  should  refuse  to  accompany  him,  it  would 
not  be  desertion.  {Bishop  v.  Bishop^  30  Penn.  R.  412.  And  vide 
iSmith  V.  Smithy  16  Leg.  Int.  356.)  In  theory  it  is  held  that  the 
party  must  actually  cease  to  cohabit,  with  the  intention  to  desert 
tlie  other  party,  and  the  desertion  must  be,  to  all  intents  and  pur- 
poses, continued  the  term  of  time  prescribed ;  but  in  practice  the 
offending  party,  that  is,  the  deserter^  often  obtains  the  divorce  upon 
his  own  application.  For  instance,  the  cases  are  very  frequent 
where  the  husband  in  the  State  of  New  York,  for  example,  gets  at 
variance  with  his  wife,  and  wishes  to  be  freed  from  her,  whereupon 
he  abandons  her  and  goes  into  one  of  the  western  states,  remains 
there  the  requisite  time,  and  then  complains  that  his  wife  has 
deserted  him,  and  applies  for  a  divorce,  and,  upon  complying 
technically  with  the  practice  of  the  court,  he  obtains  his  decree ; 
the  fact  being  all  the  while  that  his  forsaken  and  deserted  wife 
would  rejoice  to  follow  and  cohabit  with  him,  if  he  would  but 
permit  it.  To  be  sure,  if  all  the  facts  were  got  before  the  court, 
the  application  would  be  denied ;  but,  as  a  general  rule,  the  wife 
lias  no  notice  of  the  proceedings  until  the  matter  is  ended  and  the 
divorce  granted. 

§  662.  As  a  general  rule  in  these  cases  suggested  in  the  closing 
paragraphs  of  the  last  section,  the  husband  bases  his  application 
upon  the  ground  that  he  has  seen  fit  to  emigrate  to  the  new  state 
in  order  to  better  his  condition,  and  his  wife,  not  following  him,  is 
guilty  of  desertion.  But  even  if  the  fact  was  as  he  affirms,  his 
wife  might  not  be  guilty  of  desertion  within  the  meaning  of  the 
statute.  In  a  case  arising  under  the  Yermont  statute,  Kedfield, 
Ch.  J.,  said :  "  While  we  recognize  fully  the  rights  of  the  husband 
to  direct  the  affairs  of  his  own  house,  and  to  determine  the  place 
of  the  abode  of  the  family,  and  that  it  is  in  general  the  duty  of  the 
wife  to  submit  to  such  determinations,  it  is  still  not  an  entirely  arbi- 
trary power  which  the  husband  exercises  in  those  matters.  He  must 
exercise  reason  and  discretion  in  regard  to  them.  If  there  is  any 
ground  to  conjecture,  that  the  husband  requires  the  wife  to  reside 
where  her  health  and  her  comfort  will  be  jeoparded,  or  even  where 
she  seriously  believes  such  results  will  follow  which  will  almost  of 
necessity  produce  this  effect,  and  it  is  only  upon  that  ground  that 
she  separates  from  him,  the  court  cannot  regard  her  desertion  as 
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continued  from  mere  willfulness."  {PoweU  v.  Powell^  29  VL  72. 
148,  150.)  And  a  similar  doctrine  has  been  held  by  the  courts  in 
Pennsylvania  and  in  "Wisconsin.  {Bishop  v.  Bishop^  30  Penn.  R, 
412.  Gleason  v.  OUaaon^  4  Wis,  R.  64,  Vide  aUo  Harderiburgh 
V.  HarderJmrgh^  14  Col,  R.  654.)  If  the  husband,  in  good  fiiith, 
undertakes  to  change  his  residence,  and  there  is  no  good  and  legal 
reason  why  his  wife  should  object  to  it,  and,  notwithstanding,  she 
refuses  to  accompany  him  and  stays  behind,  the  rule  would  be 
different,  and  it  might  be  regarded  as  a  case  of  desertion.  (  Vide 
WcbUcer  v.  Leigkton^  11  Foster's  R,  111.) 

It  seems  there  may  be  cases  of  literal  abandonment  of  the  husband 
by  the  wife,  and  yet  not  amount  to  desertiouj  so  as  to  justify  a 
divorce.  For  example,  where  the  absence  of  the  wife  is  occasioned 
by  the  ill-treatment  or  neglect  of  the  husband,  and  vice  versa. 
{Gray  v.  Graj/y  15  Ala.  R.  779,  784,  785.)  Upon  this  point,  it 
*  was  said  in  a  Maryland  case,  "  if  a  man  fails  to  supply  his  wife 
with  such  necessaries  and  comforts  of  life  as  are  within  his  reach, 
and  by  cruelty  compels  her  to  quit  him  and  seek  shelter  and  pro- 
tection elsewhere,  we  should  have  no  hesitation  in  saying  it  would 
be  as  much  abandonment  of  her  by  him  as  if  he  had  deserted  her 
and  gone  away  himself."  {LeveAiig  v.  Levering^  16  Md.  R.  213, 
219.)  It  is  observed  here  thiit  the  court  intimates  that  the  wife 
might  be  divorced  on  account  of  the  abandonment  by  her  husband ; 
and  the  same  doctrine  has  been  maintained  in  Connecticut  and 
North  Carolina.  (  Vide  Reeve*s  Dom.  Rd.  3d  ed.  327.  Wood  \. 
Woody  5  Ired.  R.  674.) 

W"illful  neglect  without  desertion  in  the  State  of  California  is  a 
ground  of  divorce.     ( Washburn  v.  Washburn,  9  Cal.  R.  475.) 

§  663.  In  several  of  the  states  hMtual  drunkenness  for  a  speci- 
fied time  is  a  ground  of  divorce  a  vinculo  mcUriinonii.  Thus,  in 
the  State  of  Connecticut,  the  superior  court  may  grant  an  absolute 
divorce  on  the  ground  of  the  "  habitual  intemperance  "  of  the  party, 
without  specifying  the  length  of  time  during  which  the  habit  must 
exist  in  order  to  constitute  the  offense  {Gen.  Stat.  1866,  tit.  13,  ch. 
3,  §  32) ;  and,  by  the  statutes  of  Nebraska  and  Nevada,  it  ia  only 
necessary  to  show  that  the  party  is  an  "  habitual  drunkard,"  r^ard- 
less  of  the  duration  of  the  habit,  except  that  it  must,  of  course, 
exist  long  enough  to  become  "habitual"  or  confirmed.  {Rev. 
Stat.  Kebrashiy  1866,  ch.  16,  §  6.  La/u)s  of  Neoada  of  1861,  fti 
33,  §  22.) 


OROmWS  FOR  AN  ABSOLUTE  DIVORCE.  881 

In  the  State  of  Iowa,  "  habitual  drankennesfi ''  is  the  cause  statdd 
{Rev.  Laws  of  1860,  p,  429);  and  the  provisions  of  the  Indiana 
statute  are,  in  substance,  the  same.    (2  Rev,  8t<U.  1862,  ch.  6,  §  7.) 

In  Minnesota  and  Missouri,  the  provision  is,  the  *' habitual  drunk- 
enness "  of  the  party  for  one  year  next  preceding  the  bringing  of 
the  action.  {Oen.  Laws  of  Minn.  o/*1858,cA.  63,  §  7.  Gen.  Stat, 
of  Mo.  of  1865,  ch.  114,  §  1.) 

In  the  State  of  Illinois  the  ground  is,  "  habitual  drunkenness  for 
the  space  of  two  years"  (1  Om.  Stat,  of  1858,  p.  150,  §  1);  and, 
in  Oregon,  the  provision  is, "  habitual  gross  dininkenness,  contracted 
since  marriage,  and  continuing  for  two  years  prior  to  the  commence* 
ment  of  the  suit."    {Gen.  Stat.  1864,  ch.  5,  §  491.) 

In  the  State  of  Kentucky  the  wife  is  entitled  to  a  divorce  a  vin- 
culo matrimonii  on  the  ground  of  "  confirmed  drunkenness  on  the 
part  of  the  Imsband  not  less  than  one  year's  duration,  accompanied 
with  a  worsting  of  his  estate^  and  without  any  suitable  provision 
for  the  maintenance  of  his  wife  and  children."  (2  Rev.  Stat.  p. 
17,  art.  3,  §  1.    And  vide  McKay  v.  McKay ^  18  B.  M(m.  R.  8.) 

In  order  to  constitute  the  offense  of  "  habitual  drunkenness," 
within  the  meaning  of  the  law,  it  is  not  necessary  that  the  party 
be  drunk  all  the  time.  If  there  is  a  fixed  habit  of  drinking  to 
excess  to  such  a  degree  as  to  disqualify  a  person  fi*om  attending 
to  his  business  during  the  principal  portion  of  the  time  usually 
devoted  to  business,  it  is  ^^  habitual  drunkenness,"  although  the 
person  may,  at  intervals,  be  in  a  condition  to  attend  to  his  business 
affairs.  {Mahone  v.  Mahorye^  19  Cal.  R.  626,  628.)  But  there  is, 
in  genera],  little  or  no  danger  of  the  person  prematurely  regarding 
his  or  her  spouse  as  a  drunkard,  for  the  last  person  to  learn  that 
a  man  is  a  drunkard  is  himself,  and  the  next  to  the  last  person  to 
find  it  out  is  his  wife. 

§  664.  In  a  few  of  the  states,  "  personal  indignities,  rendering 
life  burdensome,"  is  made  a  ground  of  divorce  a  vincido  matri- 
monii. This  is  the  law  of  Oregon  {Gen.  Stat.  1864,  ch.  6,  §  491) : 
and  in  the  States  of  Minnesota  and  Missouri  the  law  is  the  same, 
except  the  language  of  the  statute  is  "intolerable  indignities." 
(Gen.  Stat,  of  Minn.  1858,  ch.  53.  Gen.  Stat,  of  Mo.  1865,  ch. 
114,  §  1.  And  vide  Chatham  v.  Chatham^  10  Mo.  R.  296.)  In 
Kentucky  the  provision  is,  "  habitually  behaving  toward  her  by 
the  husband  for  not  less  than  six  months  in  such  an  inhuman 

manner  as  to  indicate  a  settled  aversion  to  her,  and  to  destroy  per- 

IH 
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manentlj  her  peace  and  bappineflB."  (3  Rev.StaLp.  17  arL  ^ 
§  1.)  And  in  Pennsylvania  the  proTision  i&,  where  thelnsbud 
shall  have  '^  offered  such  indignities  to  her  person  as  to  raider  Ler 
condition  intolerable,  and  life  burdensome,  and  therebj  force  her 
to  withdraw  from  his  honse  and  family."  (6  Smiih^9  Law^  2S6. 
And  vide  BuOer  v.  BvMer^  1  Pars.  B.  329.  Ughi  t.  Ligkl,  17 
Serg.  <&  Bowlegs  B.  273.)  In  Connectieat  the  language  of  the 
statute  isy  ^^such  misconduct  as  permanently  destroys  the  happinesE 
of  the  petitioner,  and  defeats  the  purposes  of  the  marriage  rela- 
tion." {Gm.  Stat.  1866,  tit  13,  ch.  3,  §  32.)  In  these  cases  the 
provision  is  in  favor  of  the  wife  as  a  general  rule,  pre-sapposing 
that  there  is  no  occasion  for  such  relief  for  the  husband,  although 
in  some  instances  the  statute  makes  the  offense  mutuaL 

An  indignity  to  the  person  may  be  offered  without  striking  the 
body,  or  even  touching  it  in  a  rude  and  offensive  manner.  Con- 
tumelious words,  especially  when  accompanied  with  a  contempt- 
uous demeanor,  toward  a  person,  may  amount  to  an  indignity 
which  would  be  felt  bv  a  sensitive  mind  with  far  keener  an^niish 
than  would  be  inflicted  by  a  blow.  (  Vide  CM  v.  CMj  2  J<me^' 
JSq,  B.  392.)  It  is  impossible  to  lay  down  any  rules  that  will 
Apply  to  all  cases  in  determining  what  indignities  are  grounds  of 
divorce  because  they  render  the  condition  of  the  injured  party 
Intolerable.  The  habits  and  feelings  of  different  persons  difBer  so 
much  that  treatment  which  would  produce  the  deepest  distress 
with  one  would  make  but  a  slight  impression  upon  the  feelings  of 
the  other.  It  is  obvious,  therefore,  that  each  case  must  be  deter- 
mined according  to  its  own  peculiar  circumstances.  (  Vide  Hooper 
V.  Hooper^  19  Mo.  B.  355.  Bowers  v.  Bowers^  /J,  351.  Shdl  v. 
SheU,  2  Srteed'a  B.  716.) 

In  some  states  there  are  other  causes  for  an  absolute  divorce  than 
those  already  mentioned,  and  sometimes  the  matter  is  in  the  dis- 
cretion of  the  court.  Thus,  in  Missouri,  the  pr^nancy  of  the  wife 
before  marriage,  or  the  common  vagrancy  of  the  husband,  is  t 
*cause  for  divorce.  {Oen.  Stat.  1865,  eh.  114,  §  1.)  In  North 
CaroUna,  after  naming  two  causes,  the  statute  aods,  ^'  or  other  just 
cause  for  divorce,  at  the  discretion  of  the  court"  {Bef>.  Code  of 
1855^  eh.  39,  §§  2,  3.  Vide  Soroggins  v.  Scroggine^  3  Dev.  R.  535.) 
And  in  Illinois  the  statute  enacts  that,  in  addition  to  the  causes 
specified,  courts  of  chancery  in  the  state  ^^  shall  have  full  power 
and  authority  to  hear  and  determine  all  causes  for  divorce  not  pro- 
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▼ided  for  by  any  law  of  this  state.'*  (1  Oen.  Stat,  of  1858,^.  151, 
§  8.  But  vide  Vignas  v.  Vignas,  15  lU.  R.  120.)  In  the  State 
of  Maine  the  statute  provides  that  "  a  divorce  from  the  bonds  of 
matrimony  may  be  decreed  by  any  jnstice  of  the  supreme  judicial 
court,  when,  in  the  exercise  of  a  sound  discretion,  he  deems  it 
reasonable  and  proper,  conducive  to  domestic  harmony,  and  con- 
Biatent  with  the  peace  and  morality  of  society."  {Rev.  Stat.  1857, 
oh.  60,  §  2.  And  vide  Anonymous^  27  Maine  R.  563.  Richer  v. 
Richer,  29  ib.  281.  SinaU  v.  SmaU.  31  ib.  493.  Motley  v.  Motley, 
lb.  490.)  These  cases  in  the  discretion  of  the  court  are  often  very 
embarrassing  and  difficult ;  but  it  is  held  that  the  public  has  an 
interest  in  them,  and  that  the  parties  cannot  be  their  own  judges, 
but  that  the  court  must  decide  when  so  many  interests  are  involved. 
(  Vide  Inskup  v.  Inskup,  5  Iowa  R.  204.)  When  the  complaint 
is  for  abandonment,  neglect  and  the  like,  an  agreement  between 
the  parties  to  live  apart  bars  the  action.  ( Vide  ISquiree  v.  Squires, 
24  AU>.  L.  J.  213.     S.  C.  53  Vt  R.  — .) 

In  the  State  of  New  York  it  has  been  decided  that  the  supreme 
court  has  no  inherent  power  to  declare  a  marriage  contract  void, 
or  to  decree  a  limited  or  an  absolute  divorce.  Whatever  power  it 
possesses  is  given  by  statute ;  and  it  can  exercise  no  power  on  the 
subject  of  divorce  except  what  is  expressly  specified  in  the  statute. 
Therefore,  it  was  held,  that  the  court  has  no  jurisdiction  to  declare 
a  marriage  void  on  the  ground  that  a  decree  for  divorce  was 
obtained  a£;ainst  the  defendant  by  her  former  husband  for  adultery 
in  which  decree  she  was  forbidden  to  marry  again  until  her  said 
husband  should  be  dead,  and  that,  in  disobedience  of  this  provision 
she  and  the  present  plaintiff  went  to  another  state  and  were  there 
married.  {Peugn^t  v.  Phelps,  7  Am.  Law  Reg.  \N.  /SI]  124.  S. 
a  48  Barb.  R.  566.) 

§  665.  In  a  majority  of  the  states  of  the  Union,  the  causes  for 
a  divorce  a  vinculo  matrimonii  are  quite  limited,  but  they  have 
in  addition  to  this  what  is  called  a  divorce  a  mensa  et  thoro  pr 
''  from  bed  and  board."  This  process  does  not  make  the  marriage 
void  ai  initio,  nor  does  it  dissolve  the  relation  of  husband  and 
wife.  It  simply  operates  to  separate  the  parties  and  in  most 
other  respects  the  marriage  relation  remains  intact.  Yery  strong 
objections  have  been  urged  against  this*  judicial  separation,  and  in 
several  of  the  states  the  distinction  between  divorces  a  mensa  et 
HwTO  and  a  vinculo  matrimonii  is  no  longer  kept  up.    Such  is  the 
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ease  in  Yermont,  Oonnecticut,  Ohio,  Indiana,  Misaomi,  Iowa, 
Minnesota,  Nebraska^  Nevada,  Oregon,  and  perhaps  in  some  others. 
While  in  New  York,  Massachusetts,  New  Jensey,  Michigan,  'Kea- 
tticky,  Mississippi,  Louisiana,  North  Carolina,  and  others,  dirorcet 
a  mensa  et  ihoro  are  granted  for  the  nsnal  common  law  causes  and 
causes  sp^ified  in  the  statute,  such  as  cruelty,  willful  des^tion, 
refusal  to  provide  for  the  wife  and  the  like.  (  Vide  the  Haiuies  cf 
the  several  etates.) 

The  policy  of  these  limited  divorces  u  indeed  questicMiable. 
They  place  the  parties  ^'  in  the  undefined  and  dangerous  characters 
of  a  wife  without  a  husband  and  a  husband  without  a  wife,'^  and 
''in  a  situation  where  there  is  an  irresistible  temptation  to  the 
commission  of  adultery,  unless  they  possess  more  frigidity  or  more 
virtue  than  ususdly  falls  to  the  share  of  human  beings."  It  is  not 
necessary  to  dwell  upon  this  species  of  divorce  in  this  plaoe^  as  the 
remarks  which  have  been  made  respecting  cruelty,  desertion  and 
the  other  causes  specified,  where  they  are  grounds  of  divorce  a 
vincido  mcUrimanii^  are  equally  applicable  to  the  subject  where 
they  are  grounds  of  divorce  simply  a  mensa  et  thoro. 


CHAPTER  XLm. 

THB  ACnON  FOB  DIVOSOB — THB  LAW  OF  DOMICILE — THB  DSFSKBS  10 
THB  ACTION— OONNIVANOB — OONnONATION — 'KBCtaMTSAltOB — ^WIFS'fl 
ADVANOBS  PBNDmO  SIHT. 

§  666.  TttB  proceeding  in  this  country  to  procure  a  divorce, 
either  a  vincido  matrimonii^  or  a  mensa  et  tltoro^  is  by  process  in  a 
court  of  equity,  or,  in  those  states  where  law  and  equity  are  admin- 
istered by  the  same  tribunal,  by  the  usual  process  in  an  action  at 
law.  Where  the  action  is  instituted  by  the  husband  against  the 
wife,  the  process  is  similar  to  that  of  an  action  between  other  par- 
ties, except  that  the  wife  must  appear  and  defend  by  guardian ; 
and  if  the  action  is  brought  by  the  wife,  the  process  is  the  same  as 
in  other  cases,  except  that  the  plaintiff  prosecutes  by  proehien 
amij  or  by  guardian,  although  by  the  codes  of  practice  in  several 
of  the  states  the  wife  may  prosecute  or  defend  alone,  when  the 
action  is  for  a  divorce.  If  the  parties  are  minors,  plaintiff  or 
defendant,  there  must  be  i  prochein  am%  or  guardian,  as  the  case 
may  be,  the  same  as  in  other  cases  where  the  parties  are  infants. 
(  Wood  V.  Wood^  2  Pajig^s  Ch.  H.  108.    BiU  vide  Jonen  t.  Jone9^ 
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18  Maine  B,  308.)  In  no  case  can  a  divorce  be  allowed  except 
the  husband  and  wife  be  both  parties  to  the  action,  ths  one  as 
plaintijQf  and  the  other  as  defendant,  and  in  some  of  the  states  it 
is  required  that  the  libellant  or  plaintiff  shall  sign  the  petition  or 
process  personally,  and  not  by  attorney.  (  Vide  PhUbricio  v.  PhU- 
hrick,  27  Vt  R.  786.  Win^lmo  v.  Winslow,  7  M<m8.  R.  96.  Gould 
V.  Gcnddy  1  Meto.  R.  882.)  The  statute  of  Massachusetts  requires 
that  ^^  every  libel  shall  be  signed  by  the  libeUants,  if  of  sound 
mind  and  of  legal  age  to  consent  to  marriage;  otherwise  it  may  be 
gigned  by  his  or  her  guardian,  or  by  any  person  admitted  by  the 
court  to  prosecute  the  same  as  next  friend  of  the  libellant."  {Gen. 
Stat  ch.  107,  §  16.)  In  case  either  party  is  insane,  of  course  the 
insane  person  must  prosecute  or  defend  by  guardian,  proohein 
a/mi^  or  committee.  Bat,  as  a  general  thing,  the  practice,  in  case 
the  parties  are  infants,  insane  or  laboring  under  other  disability,  is 
regulated  by  statute,  and  therefore  the  local  statutes  of  the  state 
must  be  consulted  in  order  to  determine  the  rule.  It  is  obvious 
that  there  may  be  cases  where  a  divorce  should  be  procured,  even 
in  behalf  of  a  person  who  is  insane  at  the  time  of  the  decree,  or 
against  a  party  who  is  in  like  manner  insane,  and  provision  is 
made  for  the  action  in  such  cases.  ( Vide  Crump  y.  Morgan^  3 
Ired.  Eq.  R.  9.  JBrotum  v.  WesHyrooh^  27  Ga.  R.  102.  Clemeni 
V.  Mattisonj  3  Rich,  R.  93,  MoffUgomery  v.  Montgomeryj  3  Barb. 
Ch.  R.  132.)  The  way  and  manner  of  obtaining  jurisdiction  of 
the  person  of  the  defendant  in  divorce  oases  is  the  same  as  in 
other  cases.  It  is  important  and  requisite  that  the  defendant  have 
notice  of  the  proceeding,  and  an  opportunity  to  defend  the  action, 
before  a  decree  passes  against  him ;  and,  as  a  general  rule,  if  the 
process  by  which  the  action  is  commenced  is  not  personally  served 
on  the  defendant,  the  divorce  would  be  irregular.  {Ra^idall  v. 
Randall,  7  Ma88.  R.  602.  Zabotiere  v.  ZaboHere,  8  ii.  383. 
Schetzler  v.  Schetzler,  2  jEdw.  Ch.  R.  584.  Phelps  v.  Phelps,  7 
Paiges  Ch.  R.  150.  Tovoneend  v.  Towneend,  21  lU.  R.  540. 
Smith  V.  Smith,  20  Mb.  B.  166.  Welch  v.  Welch,  16  Ark.  R  527.) 
It  will  not  be  sufficient  to  leave  the  process  at  the  usual  place  of 
abode  of  the  defendant,  the  defendant  being  absent  at  the  timei 
(Randall  v.  Randall,  supra.  And  vide  Smith  v.  Sndth,  9  Mass. 
R  422.  Aleasander  v.  Alexander,  2  Swab.  c6  Tris.  R.  95.)  This  is 
the  general  rule  where  the  party  to  be  served  is  within  the  juris- 
diction of  the  court ;  but  where  the  defendant  is  absent  from  the 
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state  in  which  the  action  is  brought,  provision  is  nsaallj  made  bjr 
statute  for  a  substituted  service  of  the  process,  by  publication  or 
the  like.  .In  all  these  cases  the  provision  of  the  statute  mu8t  be 
strictly  pursued.  {Smith  v.  Smith,  4  Cheene^s  [Iotoo]  R.  266. 
Jenne  v.  Jenne,  7  Mass,  R.  94.  Ditson  v.  Ditaon^  4:  R,  I,  R,  87, 
102, 103.    Vide  Bachelor  v.  Baehelar^  1  Maes.  R.  256.) 

§  667.  But  a  very  nice  question  is  often  presented  as  to  the 
extent  to  which  a  court  of  a  sister  state  may  have  power  to  dissolre 
the  marriage  relation,  for  any  cause  not  arising  within  the  juris- 
diction of  the  court,  or  while  the  parties  were  domiciled  within  that 
jurisdiction.  In  respect  to  this  it  has  been  laid  down  as  a  princi- 
ple of  general  law,  that  the  jurisdiction  over  causes  of  divorce 
depends,  primarily  at  least,  upon  the  domicile  of  the  parties  at  the 
time  such  alleged  cause  occurred  ;  but  it  is  not  indispensable  that 
the  act  should,  in  all  cases,  have  occurred  within  the  local  jurisdio> 
tion ;  if  it  occur  elsewhere,  while  the  parties,  or  one  of  them,  is 
temporarily  abroad,  it  will  be  referred  to  the  place  of  the  fixed 
domicile  of  the  parties,  and  will  then  have  the  same  effect  as  if  com- 
mitted within  that  jurisdiction.  {Dorsey  v.  Dorsey^  7  Wa^s  R. 
849.  BreU  v.  BreUj  5  M^.  R.  233.)  Judge  Story  says :  "  The 
doctrine  now  firmly  established  in  America  upon  the  subject  of 
divorce  is,  that  the  law  of  the  place  of  the  actual  bona  fide  domicile 
of  the  parties  gives  jurisdiction  to  the  proper  courts  to  decree  a 
divorce  for  any  cause  allowed  by  the  local  law,  without  any 
reference  to  the  law  of  the  place  of  the  original  marriage,  or  to  the 
place  where  the  offense  for  which  the  divorce  is  allowed  was  com- 
mitted." {SUmfs  Conflict  of  Laws^  %  230.  Vide  also  ToUn  t. 
Tolm,  2  Blachf.  R.  407.  MUows  v.  Fellows,  8  iT.  jff.  R.  160. 
Furman  v.  Fv/rman,  8  West.  Law  Jour.  475.  Maguire  v. 
Maguire,  7  Da/na^s  R.  181.  Ha/rrison  v.  Ha/rrison,  19  Ala.  R. 
499.)  And  Hosack  observes  that  this  doctrine  ^' seems  to  be  at 
once  the  most  equitable  in  itself,  and  to  afford  the  best  guaranty 
of  the  iona  fides  of  the  parties  in  seeking  a  judicial  dissolution  of 
the  marriage."  {Sbsack^s  Con/Kct  of  Laws,  286.)  This  seems  to 
be  the  rule  in  England.  ^^  A  suit  to  dissolve  the  tie  of  marriage 
ought  to  be  entertained  only  by  the  courts  of  the  country  in  which 
the  parties  whose  marriage  is  to  be  dissolved  are  hona  fide  domi- 
ciled according  to  the  well  known  law  by  which  the  succession  to 
movable  estate  is  regulated  in  cases  of  intestacy"  {Frasa^s 
CoTvfUct  of  La/ws  in  cases  of  Divorce,  10.) 
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In  several  of  the  American  States,  statutes  exist  giving  the  courts, 
in  express  terms,  jurisdiction  to  grant  divorce  for  causes  accruing 
out  of  the  state,  and  while  both  parties  were  domiciled  in  another 
state ;  but  as  a  general  rule  the  courts  have  no  jurisdiction  over  a 
divorce  case,  regardless  of  the  place  where  the  cause  accrued, 
except  one  of  the  parties  at  least,  has  an  actual  and  bona  fde 
residence  within  the  territorial  jurisdiction  of  such  courts ;  it  is 
sufficient,  however,  if  one  of  the  parties  is  domiciled  in  the  state 
where  the  proceedings  are  instituted.  It  may  also  be  laid  down 
as  a  general  rule  that  the  courts  have  no  jurisdiction  to  grant 
divorces  for  causes  accruing  out  of  the  state,  when  such  causes 
would  not  afford  just  ground  for  dissolving  the  marriage  relation, 
if  thej  had  accrued  within  the  state.  Undoubtedly  a  state  might 
allow  its  courts  to  grant  such  divorces  to  persons  domiciled  there, 
but  they  would  have  no  effect  in  any  other  forum,  than  in  that  in 
which  they  were  granted.  The  subject-matter  of  a  divorce  suit  is 
the  act  which  constitutes  the  cause  of  action,  and  that  must  be  a 
breach  of  the  law  of  the  state  where  the  parties  are  domiciled  at 
the  time  it  occurs ;  or  it  must  be  an  act  which  is  a  cause  for  a 
divorce  in  the  state  where  the  plaintiff  resides  at  the  time  of  the 
suit  For  instance,  cruelty  or  desertion  is  made  ground  of  divorce 
a  vinculo  in  several  of  the  states,  but  the  divorce  will  not  be 
granted  in  any  state  where  such  act  is  not  a  ground  of  such  divorce, 
though  the  cause  of  action  may  have  accrued  in  a  state  where  it 
was  ground  for  divorce.  But  if  the  action  is  brought  in  a  state 
where  the  act  is  ground  of  divorce,  it  will  be  granted,  though  the 
cause  of  action  arose  in  a  state  where  it  was  not  a  ground  of 
divorce.  Mr.  Bishop  says  this  is  the  universal  doctrine,  and  that 
it  prevails  alike  in  the  English,  Scotch  and  American  courts.  (2 
Bishop  on  Marriage  amd  Dworce^  %  171,  referrvng  to  1  Bwrge  Col. 
<6  For.  Lawa^  680.  1  Fras.  Dom.  Rd.  658.  Btmtze  v.  ZeveU^ 
Ferg.  R.  68.  3  Eng.  Eg.  R.  360,  379,  Harding  v.  Aldm^  9 
Oreerd.  R.  140.  (Ma/rk  v.  OlarJe^  8  iT.  ff.  R.  21.  Bartea^  v. 
BarteoM,  14  Pick.  R.  181.  Thmipson  v.  Tlie  StaU^  28  Ala.  R. 
12.  Eamherry  v.  Hamberry^  29  ib.  719.  RatcUff  v.  Raidiff^  1 
Svoah.  cfe  Tria.  R.  467,  470.    Brodie  v.  BrodAe,  2  i5.  259.) 

§  668.  But  exception  has  been  taken  to  the  doctrine  of  the  last 
section  that  the  place  where  the  offense  was  committed  is  imma- 
terial. Mr.  Bishop  thinks  there  is  no  conflict  of  authority  upon 
the  point,  but  Judge  Redfield,  one  of  the  learned  editors  of  the 
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American  Law  Begister  (new  series),  in  a  very  able  article,  pab- 
lished  in  that  periodical  under  the  head  of  "Conflict  of  Laws 
affecting  Marriage  and  Divorce,"  says :  "  The  validity  of  wills,  and 
the  rule^  of  divorce,  so  far  as  personalty  is  concerned,  .depend 
upon  the  domicile  of  the  decedent  at  the  time  of  the  decease ;  and 
the  courts  of  the  place  of  domicile  have  the  exclusive  jurisdiction 
to  determine  what  the  law  is  upon  these  points,  and  the  deciaion  of 
any  other  court,  not  having  the  proper  jurisdiction  in  these  ques- 
tions, is  of  no  validity.  This  has  too  often  been  decided,  and 
there  is  too  little  question  upon  the  point  to  justify  the  citation  of 
authorities  in  regard  to  probate  proceedings.  And  the  conrse 
of  decision  is  equally  uniform  in  r^ard  to  decrees  of  divoroe* 
The  cause  of  action  is  entirely  local,  depending  upon  the  violation 
of  the  law  of  the  place  of  domicile  at  the  time,  and  can  only  be 
enforced  in  that  forum  and  under  that  law,  the  same  as  any  other 
corrective  penal  consequence. 

"  We  may  therefore  conclude,  we  think,  that  when  any  court 
attempts  to  take  cognizance  of  an  action  for  divorce,  based  upon 
facts  accruing  while  the  parties  were  domiciled  without  the 
forum,  they  are  acting  wholly  without  jurisdiction.  Such  acts 
could  hot  be  a  violation  of  the  laws  of  any  state  where  the  ])artiea 
were  not  domiciled.  For,  if  they  could  be  so  viewed,  they  might 
equally  be  regarded  as  a  violation  of  the  laws  of  cM  other  aUites^ 
and  there  would  be  no  security.  An  act  which,  according  to  the 
law  of  the  place  of  domicile,  was  indifferent,  or  to  which  no  penal 
consequences  attached  at  the  time  of  perpetration,  if  it  could  be 
treated  as  a  violation  of  the  laws  of  all  foreign  states,  or  of  the  con- 
tract of  marriage,  and  of  its  duties  and  obligations,  as  construed, 
measured  or  defined  by  the  laws  of  all  other  states,  might  become 
the  instrument  of  forfeiting  the  most  important  and  vital  interests 
pertaining  to  social  life.  The  absurdity  of  such  a  construction  is 
too  glaring  to  require  illustration.  To  be  consistent,  foreign  courts, 
if  they  assume  to  take  jurisdiction  of  causes  of  divorce,  accruing 
while  the  parties  were  domiciled  abroad,  ought  to  judge  the  matter 
according  to  the  law  by  which  the  parties  were  governed  at  the 
time  of  the  commission  of  the  acts.  *  *  *  No  court,  in  anj 
civilized  country,  would  presume  to  determine  the  rights  of  the 
parties,  in  relation  to  torts  or  breaches  of  contract,  by  a  law  to 
which  they  owed  no  allegiance,  and  to  which  they  had  no  refer- 
ence, even  in  intent,  at  the  time  the  facts  occurred.    And  it  would 
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be  an  equal  violation  of  principle  to  apply  any  different  rule  to 
causes  of  divorce  from  what  is  of  universal  application  to  all  transi- 
tory causes  of  action,  when  a  cause  of  divorce  is  attempted  to  be 
determined  in  another  forum."  (8  Am.  La/w  Beg.  \N.  &]  207, 
208,  209.) 

The  reasoning  of  Judge  Bedfield  is  certainly  sound,  and  is  in 
Btrict  accordance  with  the  decisions  of  England  and  most  of  the 
American  States ;  the  contrary  doctrine  has  only  been  held  in  an 
occasional  state.  It  may,  perhaps,  be  regarded  as  the  general  rule, 
having  its  exceptions  in  few  states,  that  one  state  will  not  attempt 
to  enforce  the  laws  of  another  in  regard  to  the  grounds  of  granting 
AivornQ^  a  vinculo ;  nor  will  one  state  attempt  to  grant  divorces 
of  that  character,  for  causes  accruing  while  the  parties  were  domi- 
ciled in  another.  {MoDennoi£%  appeal^  8  WatU  dk  Serg.  Jt.  251. 
Edwards  v.  Green^  8  La.  An.  R.  317.  Ha/re  v.  Hare^  10  Texas 
R.  355,  357.) 

§  669.  With  very  few  exceptions,  the  courts  of  no  state  will 
grant  a  divorce  in  favor  of  a  party  who  is  not  at  the  time  a  hmc^ 
Jide  resident  of  the  state ;  and  in  most  of  the  states  the  statute 
requires  that  the  complainant  shall  be  a  resident  of  the  state  a  cer* 
tain  specified  length  of  time  before  the  courts  can  take  cognizance 
of  his  case.  Thus,  in  Connecticut,  the  petitioner  must  havQ 
steadily  resided  in  the  state  three  years  next  before  the  date  of  the 
petition.  (  Vide  SwwtdU  v.  SawteUe,  17  Conn.  R.  284.)  In  Iowa, 
the  petitioner  must  have  been  for  the  last  six  months  prior  to  pre- 
senting his  petition  a  resident  of  the  state,  or  he  can  take  nothing 
by  his  petition ;  and  the  residence  must  be  intended  as  a  perma- 
nent one,  and  not  merely  a  temporary  sojourn  for  six  months, 
{JSmds  V.  Hinds.  1  loioa  R.  36,  49.)  In  Illinois,  no  person  is 
entitled  to  a  divorce  under  the  provisions  of  the  statute  who  has 
not  resided  in  the  state  one  whole  year  previous  to  filing  his  or  her 
bill  or  petition,  unless  the  offense  or  injury  complained  of  was 
committed  within  the  state,  or  while  one  or  both  of  the  parties 
resided  in  the  state.  ( Vide  Aahhaugh  v.  Aahhaugh^  17  lU.  R.  476.) 
In  the  State  of  Pennsylvania,  no  person  is  entitled  to  a  divorce 
from  the  bond  of  matrimony  who  is  not  a  citizen  of  the  state,  and 
who  shall  not  have  resided  therein  at  least  one  whole  year  previous 
to  the  filing  of  his  or  her  petition  or  libel.  In  Kentucky,  suits  for 
divorce  must  be  brought  in  the  county  where  the  wife  usually 

resides,  if  she  has  a  residence  in  the  state ;  if  not,  then  in  the 
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county  of  the  basband's  residence ;  and  no  sucb  suit  can  be  bronglit 
by  one  who  has  not  been  a  continual  resident  of  the  state  for  a 
year  next  before  its  institution.  (2  Rev.  Stat.  p.  17,  art.  3,  §  4.) 
In  Tennessee  it  is  provided  by  statute  that  "  no  person  shall  be 
entitled  to  a  divorce  from  the  bond  of  matrimony,  by  virtue  of 
this  act,  who  is  not  a  citizen  of  this  state,  and  who  has  not  resided 
therein  at  least  one  whole  year  previous  tc  filing  his  or  her  petition.^ 
(  Vide  Person  v.  Person^  6  Humph.  R.  148.  Fickle  v.  Flekle^  5 
Yerg.  R.  203.)  And  without  occupying  space  with  this  matter, 
it  may  be  affirmed  that  in  all  or  nearly  all  of  the  remaining  states, 
the  plaintiff  must  be  an  actual  and  hona  fide  resident  of  the  state, 
and  must  have  been  such  resident  for  a  specified  time  before  com- 
mencement of  the  suit,  in  order  to  obtain  a  sentence  of  divorce. 

As  a  general  rule  the  practice  is  the  same  in  actions  for  a  divorce 
a  mensa  et  thoro  as  in  those  for  the  divorce  a  vinculo  matrimonii^ 
and  all  of  the  principles  governing  the  proceedings  and  the  parties 
are  similar  in  both  cases ;  so  nearly  so,  at  all  events,  as  to  render 
it  unnecessary  to  point  out  in  this  place  the  slight  difference  which 
may  exist  in  some  localities.  What  has  been  said  therefore  in 
respect  to  the  divorce  a  vinculo  may  be  generally  and  in  moet  par- 
ticulars applied  in  case  the  proceeding  is  for  a  divorce  a  mensa  d 
thoro. 

§  670.  The  pleadings,  practice  and  evidence  in  a  divorce  suit, 
are  in  some  respects  peculiar,  and  much  may  be  said  upon  the  sub- 
ject, but  it  is  not  consistent  with  the  objects  of  this  treatise  to 
enter  upon  the  discussion  here;  generally  the  process  and  proceed- 
ings in  divorce  cases  are  the  same  as  those  in  other  cases  on  the 
equity  side  of  the  court.  Tliere  is  this  peculiarity,  however,  which 
may  be  noted  in  a  word,  that  the  decree  will  never  be  granted 
except  upon  evidence ;  and  never  upon  the  admissions  of  the  party. 
Although  the  suit  may  go  by  default,  the  plaintiff  must  prove  his 
or  her  case.  The  defenses,  however,  which  may  be  set  up  in  bar 
of  a  divorce,  should  be  briefly  stated.  One  defense  which  is 
available  in  all  divorce  causes  is  the  connivance  or  corrupt  consent 
of  the  complainant  to  the  offense  charged  upon  the  party  accused 
In  such  a  case,  ^^  the  rule  of  law  comes  in  that  volenti  non  fit 
injuria^  no  injury  has  been  done,  and  therefore  there  is  nothing 
to  redress."  {Foreter  v.  Foreter^  1  Hag.  Con.  R.  144.)  What  is 
sufiicient  proof  of  connivance  or  collusion  to  bar  the  divorce  is 
sometimes  attended  with  difficulty,  because  the  intent  of  the  pirty 
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enters  largely  into  the  subject.  "Different  men  have  different 
d^rees  of  judgment,  and  judge  differently,  nor  are  we  to  judge 
by  the  event.  A  court  of  justice  must  look  qtw  animo  the  step  is 
taken."  {Hoar  v.  Hoao'y  3  Hag.  JEg.  R.  137.  Mooraom  v.  Moor- 
9om^  Ih.  87.  TvHon  v.  Turtoriy  Ih.  338.)  Lord  Stowell  remarked: 
'^  It  is  true,  a  husband  is  not  barred  by  a  mere  permission  of  oppor- 
tunity for  adultery,  nor  is  it  every  degree  of  inattention  on  his 
part  which  wiU  deprive  him  of  relief;  but  it  is  one  thing  to  permit 
and  another  to  invite ;  he  is  perfectly  at  liberty  to  let  the  licen- 
tiousness of  the  wife  take  its  full  scope ;  but  that  he  is  to  contrive 
the  meeting,  that  he  is  to  invite  the  adulterer,  then  to  decamp  and 
give  him  the  opportunity,  I  do  think  amounts  to  legal  prostitution." 
{Timmmga  v.  Tmiini/nga^  3  Hag.  Eg.  R.  76.  And  vide  PhUlipSy 
V.  PhiUipSj  1  Rob.  R.  144.)  And  Dr.  Lushington  said  that  the 
court  could  conceive  of  a  case  that  might  "  arise  of  such  willful 
n^lect  or  rather  exposure,  as  might,  without  proving  actual  con- 
nivance, possibly  bar  the  husband  of  all  remedy  by  a  divorce. 
A  husband  might  introduce  his  wife  to  society  so  abandoned,  and 
expose  her  to  risks  so  great,  as  to  render  a  deviation  from  the  paths 
of  chastity  the  most  probable  if  not  the  necessary  consequence. 
Under  such  circumstances  perhaps  the  court  would  not  wait  for 
proof  of  actual  connivance  on  the  part  of  the  husband,  but  would 
hold  him  to  the  consequences  of  his  own  conduct,  where  the  adul- 
terous connection  arose  from  the  society  and  temptations  to  which 
he  had  introduced  his  wife."  {Ha/rris  v.  Harris,  2  Hag.  JEo.  R. 
876.)  It  is  doubtful  whether  any  mere  negligence  or  cardeseneee 
on  the  part  of  the  plaintiff  would  be  sufficient  to  bar  the  divorce, 
unless  it  was  of  such  a  nature  as  to  lead  to  the  conclusion  that  it 
was  intended  to  effect  the  result.  Connivance  is  from  the  Latin 
conniveo,  literally  to  wink,  to  close  the  eyes  upon  a  fault,  or  to  for- 
bear to  see  it,  to  wink  at  it ;  but  generally  there  must  be  some  overt 
act  of  the  party,  at  least  an  inteTit  to  effect  the  result ;  connivance 
of  this  character  destroys  all  claim  to  remedy  by  way  of  divorce, 
on  the  obvious  principle  that  no  man  has  a  right  to  relief  from  a 
court  for  an  injury  which  he  was  chiefly  instrumental  in  effecting 
himself.  A  man  must  come  with  pure  hands  himself  in  this 
respect,  before  he  can  expect  duo  purity  on  the  part  of  his  wife, 
and  the  same  may  be  said  of  the  wife.  The  petition  for  divorce 
will  always  be  dismissed  when  it  appears  that  the  offense  com- 
plained of  was  procured  through  the  positive,  intentional  instru- 
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mentality  of  the  complainant.  {Myers  y.  ]i£yer$^  41  Baaih.  S.  114^ 
120.  Timmmgs  v.  Timmings^  3  jBoff.  JEc,  R.  76.)  Sometimet 
this  is  provided  by  the  statute,  and  the  divoroe  is  denied  unlen 
it  appears  that  the  act  charged  was  "  committed  without  the  con- 
sent, connivance,  privity  or  procurement  of  the  plaintiff,''  and 
this  is  what  is  usually  understood  by  coimi/vanoe  which  is  a  bar 
to  the  action  of  divorce. 

§  671.  Another  defense  to  the  action  for  a  divorce  ia  what  is 
called  condonation  or  the  forgiveness  of  the  offense  charged  as  the 
cause  for  the  divorce.  The  connivance  of  the  y^itj  is  a  bar, 
because  no  injury  has  been  sustained  by  him ;  and  condonation  is 
a  bar,  because  the  injury  is  forgiven. 

The  definition,  as  given  by  the  decisions,  is  "  a  blotting  out  of 
the  offense  imputed,  so  as  to  restore  the  offending  party  to  the 
same  position  he  or  she  occupied  before  the  offense  was  oo^lIIli^ 
ted;''  and  Lord  Chancellor  Chelmsford,  while  assenting  to  the 
correctness  of  the  definition,  said :  '^  I  think  that  the  forgiveness 
which  is  to  take  away  the  husband's  right  to  a  divorce  most 
not  fall  short  of  reconciliation,  and  that  this  must  be  shown  by 
tlie  re-instatement  of  the  wife  in  her  former  position,  which  ren- 
ders proof  of  conjugal  cohabitation  or  the  restitution  of  conjngal 
rights  necessary."  {Keats  v.  Keats,  1  Swab.  A  Tris.  S.  334,  346^ 
357.    AndmdsRateUffY.Batdiff,lb.iAnyinZ.) 

Mr.  Bishop  gives  the  definition  thus:  ^^Condonation  k  the 
remission  of  a  matrimonial  offense  known  to  the  remitting  party 
to  have  been  committed  by  the  otlier,  on  the  condition  subsequent 
that  ever  afterward  the  party  remitting  shall  be  treated  by  the 
other  with  conjugal  kindness."  (2  Bish,  07h  Mar.  and  Div-  §  34.) 
But,  without  seeking  for  any  hypercritical  meaning  of  the  word,  it 
is  enough  to  say  that  condonation  is  the  full  and  free  foi^veneas 
of  the  offense  which  is  the  ground  of  the  application  for  a  divorce : 
and,  of  course,  there  can  be  no  condonation,  unless  there  is  an 
offense,  nor  unless  the  party  has  knowledge  that  the  offense  has 
been  committed. 

Condonation  may  be  expressed,  or  it  may  be  presumed  finom  the 
conduct  of  the  parties.  There  may  be  positive  evidence  of  the 
reconciliation  of  the  parties ;  or  the  forgiveness  of  the  offense  by 
the  party  injured  may  be  implied  by  the  cohabitation  of  the  par- 
ties, with  a  full  knowledfire  of  the  facts  by  the  party  aggrieved. 
Condonation  is  usually  established  by  proof  of  cohabitation :  and. 
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where  a  man  and  wife  live  together  in  the  same  house,  the  pre- 
sumption is  that  they  were  on  terms  of  matrimonial  cohabitation. 
{Beebe  v.  Beebs^  1  Bag,  Eg.  R,  789,  796.)  But,  although  condona- 
tion may  be  inferred  from  cohabitation,  the  presumption  may  be 
rebutted  by  proof  of  the  accompanying  circumstances,  provided 
they  are  such  as  shall  prove  that,  notwithstanding  the  parties  dwell 
in  the  same  house,  they  do  not  cohabit  as  husband  and  wife. 
(  Whispell  V.  Whiy^,  4  Barb.  R,  217.) 

Chief  Justice  Parsons  said :  "  The  true  import  of  the  rule,  in 
my  opinion,  is,  that  the  cohabitation  of  the  husband,  after  the  com- 
mission of  the  offense,  and  after  he  helieveSy  on  probable  evidence, 
the  guilt  of  his  wife,  is  conclusive  evidence  of  the  remission.  For 
he  cannot  be  considered  as  having  impliedly  forgiven  a  crime 
which  he  does  not  believe  to  have  been  committed.  And  without 
that  belief  he  cannot  have  knowledge  of  the  crime ;  for  he  may 
have  received  the  information  without  giving  it  credit."  {Anony- 
numsj  6  Ma88.  R.  147,  148.)  It  is  often  a  difficult  question  to 
determine  whether  the  cohabitation  is  after  a  knowledge  of  the 
offense.  Said  Lord  Stowell :  "  A  husband  has  suspicions ;  he  haa 
some  intimations ;  he  has  enough  to  convince  his  own  mind,  but 
not  enough  to  institute  a  legal  case.  In  that  distressing  interval, 
his  conduct  is  nice ;  and  it  is  difficult  to  refrain  from  cohabitation, 
as  the  means  of  discovery  would  be  frustrated ;  and,  if  he  continues 
cohabitation,  it  then  becomes  liable  to  that  species  of  imputation 
which  has  passed  to  the  disadvantage  of  this  gentleman."  {Bhoes 
T.  Elwes^  1  Hag.  Con,  R.  269,  292.)  It  is  requisite  that  the  com- 
plainant be  not  only  morally  satisfied  of  the  guilt  of  his  spouse, 
but  that  he  should  have  such  a  knowledge  of  the  fact  as  to  justify 
him  in  seeking  legal  redress,  before  his  cohabitation  can  be  such 
evidence  of  condonation  as  to  bar  his  divorce.  Especially  is 
this  the  rule,  when  the  wife  is  the  complainant ;  and  it  has  been 
held  that  her  cohabitation  with  her  husband  after  his  private  con- 
fession to  her  of  an  act  of  adultery,  but  which  she  had  no  means 
of  proving,  so  as  to  justify  her  in  leaving  his  bed  and  board,  and  to 
protect  her  friends  who  might  receive  and  harbor  her  against  his 
will,  is  not  such  a  condonation  of  the  offense  as  will  bar  her  suit 
for  a  divorce,  upon  a  subsequent  discovery  of  the  means  of  estab- 
lishing his  guilt.  {Hofmvre  v.  Hofmire^  7  Padge^a  Ch,  R.  60. 
And  vide  D^AquUar  v.  B^Aquilar^  1  Haggard^s  Ecclesiastical 
R.  773.) 
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But  that  a  condonation  of  the  offense  by  the  reconcQiation  of 
the  parties,  or  a  subsequent  cohabitation  with  a  full  knowledge 
of  the  facts  by  the  injured  party,  is  a  bar  to  a  divorce,  is  recog- 
nized by  the  laws  of  most  civilized  countries.  {Joknaan  v.  John- 
son, 4  Paige's  Ch.  R.  460,  469.  Burr  v.  Burr,  10  tJ.  20.  Mar- 
tin  V.  Martin,  15  JUT.  H.  R.  159,  160.  WrigJU  v.  Wright,  3  Teaoat 
R.  168,  187.  However,  condonation  is  but  a  conditional  forgive- 
ness, and  a  repetition  of  the  offense  revives  the  condoned  act ;  ajKi 
in  England  it  has  been  held  that  to  revive  a  condoned  adultery,  it 
is  not  necessary  that  the  new  injury  should  be  of  the  same  nature ; 
but  that  cruelty,  desertion,  or  other  improper  conduct  of  the  hus- 
band toward  his  wife,  is  sufficient  for  that  purpose.  {Durant  v. 
Durant,  1  Sag.  Ec.  R.  745.)  But  in  this  country  the  principle  of 
revival  of  the  condoned  offense,  is  only  applied  upon  the  oommis- 
sion  of  a  new  offense  of  the  like  nature,  which  would  of  itself 
entitle  the  injured  party  to  a  divorce.  {Johnson  v.  Johnson,  supra. 
Bid  vide  S.  G.  14  Wend.  R.  637.  Smith  v.  Smith,  7  Paige's  Ch. 
R.  434.     WAispeU  v.  WhispM,  4  Ba/rb.  R.  217.) 

§  672.  The  last  general  defense  to  an  action  for  a  divorce  to  be 
noticed  is  that  of  recrimination ;  that  is,  the  guilt  of  the  complain- 
ant of  the  same  offense  charged  upon  the  defendant  as  the  ground 
of  divorce.  The  plaintiff,  in  this  respect,  must  come  into  court 
with  clean  hands.  This  doctrine,  said  Lord  Stowell,  has  its  founda- 
tion in  reason  and  propriety.  It  would  be  hard  if  a  man  could 
complain  of  the  breach  of  a  contract  which  he  has  violated ;  if 
he  could  complain  of  an  injury,  when  he  is  open  to  a  charge  of 
the  same  nature.  It  is  not  unfit,  if  he  who  is  the  guardian  of  the 
purity  of  his  own  house  has  converted  it  into  a  brothel,  that  he 
should  not  be  allowed  to  complain  of  the  pollution  which  he  him- 
self has  introduced ;  if  he,  who  has  first  violated  his  marriage  vow, 
should  be  barred  of  his  remedy,  the  parties  may  live  together,  and 
find  sources  of  mutual  forgiveness  in  the  humiliation  of  mutual 
guilt  1  {Be^  V.  Be^,  1  Hag.  Ec.  R.  789,  790.  And  vide  MaUoot 
V.  Mattox,  2  Ohio  R.  233.)  And  Chancellor  Walworth  declared 
that  if  both  parties  are  guilty,  neither  has  any  claim  to  relief;  and 
they  are  in  that  case  suitable  and  fit  companions  for  each  other. 
(  Wood  V.  Wood,  2  Paige's  R.  108,  111.) 

There  is  a  variety  of  opinion  and  of  practice  as  to  whetlier  t 
divorce  should  be  barred  by  proof  that  the  complainant  is  guiltj 
of  a])  offense  which  is  made  ground  of  divorce,  but  different  from 
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ilie  offense  charged  against  the  defendant.  On  this  question  Lord 
Stowell  said :  "  It  is  certain  that  the  wife  has  a  right  to  say  *  you 
shall  not  have  a  sentence  against  me  for  adultery  if  you  are  guilty 
of  the  same  offense  yourself.'  The  received  doctrine  of  compensa- 
tion would  have  this  effect,  because  both  parties  are  in  eodem 
delicto;  but  this  is  not  so  in  recrimination  of  cruelty ;  the  delictum 
is  not  of  the  same  kind.  If  the  wife  was  the  prior  j[>ete7i8j  in  a  suit 
of  cruelty,  I  do  not  know  that  she  would  be  barred  by  a  recrimina- 
tion of  that  species,  for  the  consideration  would  be  very  different ; 
the  court  might  not  oblige  her  to  cohabitation  which  would  be 
dangerous.  Here  the  husband  is  a  prior  petens  in  a  suit  of 
adultery,  and  I  take  the  general  doctrine  to  be  that  a  wife  cannot 
plead  cruelty  as  a  bar  to  divorce  for  her  violation  of  the  marriage 
bed."  {Ohambers  v.  ChrnnberB^  1  Hag,  Con.  R.  439.  And  vide 
Cocksedge  v.  CooJcsedge,  1  Boberison^a  R.  90,  92.)  In  most  of  the 
states,  if  not  all,  this  matter  is  regulated  by  statute.  Sometimes  it 
is  provided  that  when  both  parties  are  guilty  of  the  same  offense 
neither  shall  be  entitled  to  a  divorce,  and  sometimes  the  provision 
is  such  that,  where  several  offenses  are  equally  ground  of  divorce, 
one  offense  may  be  set  up  in  bar  of  a  suit  predicated  upon  another. 
Thus,  in  the  State  of  New  York,  adultery  is  ground  of  a  divorce 
a  vijioulOj  and  the  statute  provides  that  the  divorce  may  be  denied 
if  it  be  proved  that  the  complainant  has  also  been  guilty  of 
adultery,  under  such  circumstances  as  would  have  entitled  the 
defendant,  if  innocent,  to  a  divorce.  (2  Rev.  Stat,  part  2,  ch.  8,  tit. 
3,  §  42.  2  Stat,  at  La/rge^  151.)  In  case  of  cruel  and  inhuman  treat- 
ment by  the  husband  of  his  wife,  abandonment  of  the  wife  by  the 
husband,  or  such  conduct  on  the  part  of  the  husband  toward  his 
wife  as  may  render  it  unsafe  and  improper  for  her  to  cohabit  with 
him,  entitles  the  wife  to  a  decree  of  separation ;  and  the  statute 
provides  that  the  defendant  may  be  permitted  to  prove,  in  his  jus- 
tification, the  ill-conduct  of  the  complainant ;  and,  on  establishing 
such  defense  to  the  satisfaction  of  the  court,  the  bill  shall  be  dis- 
missed. (2  Reo.  Stat,  part  2,  ch.  8,  tit.  3,  §  53.  2  Stat,  at  Large^ 
153.)  Here,  in  case  the  action  is  for  an  absolute  divorce,  the 
defendant  can  only  recriminate  by  changing  the  same  offense  which 
is  the  subject  of  the  plaintiff's  complaint,  while  in  case  the  appli- 
cation is  for  a  divorce  a  mensa  et  ihoro  the  defendant  may  recrim- 
inate the  complainant  by  chai^ngany  ill-condocton  bar  part  in  bar 
of  her  suit. 
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In  California  it  has  been  judicially  declared  tnat  "  the  statute 
has  specified  certain  acts  or  conduct  which  shall  constitute  grounds 
of  divorce,  and  so  far  as  the  matrimonial  contract  is  concerned,  the 
courts  cannot  distinguish  between  them,  whatever  difference  there 
may  be  in  a  moral  point  of  view.  The  several  offenses  most, 
therefore,  be  held  equally  pleadable  in  bar  to  the  suit  for  divorce, 
the  one  to  the  other,  within  the  principle  of  the  doctrine  of  recrimi- 
nation." {Oonant  v.  Comnt,  10  Gal.  JR.  249,  256.)  And  the  same 
doctrine  has  been  enunciated  in  the  State  of  Missouri.  {Neagle  r. 
Neagle^  12  Mo.  R.  53.  Duncan  v.  Ihmtxm^  Ih.  157.  And  vide 
Ha/rjper  v.  Harper^  29  ib.  301.)  In  some  states  the  application  for 
a  divorce  by  the  husband  will  be  denied,  though  he  prove  the  wife 
guilty,  if  it  appear  that -he  had  deserted  her  or  been  guilty  of  other 
offenses  which  might  not  technically  entitle  her  to  a  divorce  a  vin- 
culo if  she  were  herself  innocent ;  and  in  North  Carolina  a  divorce 
to  the  wife  was  denied  on  the  ground  solely  that  she  had  left  her 
husband  and  refused  to  live  with  him  before  he  committed  the 
adultery  for  which  she  sought  her  divorce.  {Fay  v.  Foy^  18  Ired. 
B.  90.  And  vide  WhitUngton  v.  Whittington^  2  Det).  dk  BaU.  B. 
64.)  And  in  the  State  of  New  York  it  was  declared  in  one  case 
that  an  absolute  divorce  shoiild  never  be  granted  "  except  when 
the  complaining  party  is  entirely  innocent,  and  is  really  aggrieved 
by  the  misconduct  of  the  other,  and  seeks  the  relief  which  the  law 
affords  from  a  sincere  desire  to  avoid  a  greater  shame."  {HanJa 
V.  Hanks^  3  Edwa/rcPs  Ch.  B.  468.  And  vide  Christianherry  v. 
Ohristianherry^  3  BlacJcf.  R.  202.     Byan  v.  Bya/n^  9  Mo.  B.  539.) 

§  673.  It  has  sometimes  been  decided  that  where  the  defendant 
recriminates  the  complainant  as  a  bar  to  the  action,  it  is  not  neces- 
sary for  the  defense  to  prove  the  recriminating  charge  by  as  strong 
evidence  as  would  be  requisite  to  convict  the  party  on  a  direct 
proceeding  for  a  divorce.  {Forater  v.  Forster^  1  Hag.  Con.  R. 
144.  AsUey  v.  AsUey^  1  Hag.  Ec.  B.  714.)  But  there  would 
seem  to  be  no  good  reason  for  the  distinction.  It  is  true  the 
plaintiff  in  a  divorce  case  should  come  into  court  with  clean  hands, 
and  be  able  to  purge  his  own  conduct  of  all  reasonable  imputation 
of  guilt;  still,  every  person  is  presumed  to  be  innocent  of  a 
criminal  charge  until  he  is  proved  guilty ;  and  therefore  he  does 
stand  in  court  with  clean  hands,  and  free  from  the  imputation  of 
guilt  until  the  proof  establishes  to  the  contrary.  There  certainly 
should  be  no  presumptions  indulged  in  against  the  complainant, 
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because  the  defendant  is  ehown  to  be  guilty  of  an  offense  Mhich  is 
the  ground  of  divorce.  In  the  first  place,  the  onus  jprobcmdi  is  on 
the  plaintiff  to  establish  the  guilt  of  the  defendant,  but  when  this 
is  established,  the  burden  of  proof  shifts;  and  if  the  defendant 
seeks  to  deprive  the  plaintiff  of  his  remedy  by  imputing  a  charge 
of  criminality  on  his  part,  the  charge  should  be  made  good  by 
evidence  which  admits  of  no  reasonable  doubt.  This  would  seem 
to  be  the  reasonable  view,  and  it  is  in  accordance  with  the  better 
authority.  ( Vide  Stone  v.  Stone,  3  Ifotes  Cos.  278.  Goodall  v. 
OoodaU,  2  Lee^a  R.  384.  Turton  v.  Tv/rtm,  3  Hag.  Ec.  R.  338. 
350.  Sopwith  V.  Sopwith,  2  Swab,  dk  Trie.  R.  160,  164.)  In  the 
last  case  cited,  the  judge  ordinary  remarked :  "  It  is  certainly  a 
startling  proposition  that,  if  an  issue  be  joined  as  to  the  same 
identical  fact,  a  different  amount  of  evidence  is  necessary  to  sus- 
tain the  issue  according  as  the  averment  of  that  fact  is  made  by 
the  plaintiff  or  defendant." 

§  674.  It  has  also  sometimes  been  questioned  whether  a  con- 
doned offense  may  be  pleaded  as  a  defense  by  way  of  recrimina- 
tion. Upon  this  subject,  Lord  Stowell  remarked :  "A  man,  it  is 
true,  who  has  forgiven  adultery,  cannot  bring  a  suit ;  but,  where 
he  complains  of  his  wife,  will  her  forgiveness  of  his  previous  miscon- 
duct make  him  a  proper  person  to  receive  the  sentence  of  the 
coui-t  ?  Does  her  act  bind  the  court  ?  If  both  are  equally  guilty, 
will  her  condonation  make  him  recPus  m  curia,  and  enable  him 
to  procure  a  sentence  ?  There  may  be  cases  where  a  wife  may, 
by  forgiveness,  by  cohabitation,  by  the  reformation  of  the  husband, 
be  so  barred  that  an  obsolete  fact  shall  not  be  a  defense.  *  *  * 
It  is  said,  that  condonation  is  favored  because  it  induces  the 
parties  to  live  together  again ;  but  here  the  effect  would  be  to 
separate  them,  to  shut  the  door  more  completely  against  a  return ; 
here,  if  the  court  does  not  pronounce  a  sentence  of  separation,  is 
no  impossibility  of  a  return."  {Beehe  v.  BeSe,  1  Hag.  Eo,  R.  789, 
797.)  But  Dr.  Lushington,  in  a  subsequent  case,  said :  "  When 
a  condonation  has  taken  place,  with  a  full  knowledge  of  the  facts, 
it  is  said  to  be  a  conditional  forgiveness.  Conditional  on  what  t 
On  the  future  conduct  of  the  husband !  Suppose  he  fulfills  the  con- 
dition, and  never  after  violates  the  obligation  of  the  marriage  bed,  is 
the  condonation  to  have  no  other  effect  than  to  bar  a  suit  against 
him  ?    I  think  the  effect  is  to  make  him  rectus  in  integer,  except 

that  his  past  transgression  may  be  revived  by  subsequent  miseon- 
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duct."  {Amohmi  v.  Anichini^  2  Ouri.  Ec.  R.  210.)  The  doctrine 
of  Dr.  Lushington  was  followed  by  CresBwell,  J.,  in  a  later  caae 
before  the  new  divorce  court  of  England*  {Seller  v.  SeUer^  1  SwiA, 
<&  Tris,  R.  482.  But  vide  Oood^  v.  Ooode,  2  ih.  253. )  Some- 
times this  question  is  regulated  by  statute,  and  is,  therefore,  deter- 
mined by  the  language  of  the  provision  making  the  recrimination 
a  defense.  Thus,  in  the  State  of  New  York,  the  recriminatory  act 
must  be  proved  to  have  been  committed  '^  under  such  circumstances 
as  would  have  entitled  the  defendant,  if  innocent,  to  a  divorce ;"  and 
it  has  been  held  that  under  this  provision,  as  a  condoned  offense 
of  the  defendant  will  not  entitle  the  complainant  to  a  divorce,  so 
a  condoned  act  of  a  similar  character  on  the  part  of  the  complain- 
ant will  not  bar  the  suit  for  a  divorce.  So  that,  when  in  a  suit  for 
a  divorce  on  the  ground  of  adultery,  and  the  defendant  makes  a 
recriminatory  charge  in  his  answer,  the  offeufie  of  the  plaintiff  most 
be  set  up  in  the  same  manner,  and  be  accompanied  with  the  same 
allegations,  as  are  required  to  be  charged  in  a  bill  of  complaint 
{Morrell  v.  Morrell,  1  Bc^rb.  R.  318.  S.  C.  3  ib.  236.)  But  when 
the  case  was  last  before  the  court,  some  doubt  was  expreaaed  as  to 
whether  that  was  the  true  construction  of  the  statute.  Sill,  J., 
observed :  "  In  giving  construction  to  the  forty-second  section  of 
the  statute  concerning  divorces,  the  justice  before  whom  this  moti<A 
was  argued  at  the  special  term,  came  to  the  conclusion  that  an 
adultery  of  a  complainant  condoned,  was  no  bar  to  a  suit  for  a 
divorce  in  his  favor.  That  the  circumstances  under  which  the 
adultery  must  be  committed,  to  constitute  a  bar  under  that  statute, 
were  absence  of  procurement  or  connivance  of  forgiveness,  or  a  bar 
arising  from  lapse  of  time.  Even  upon  this  construction  of  the 
section,  the  plaintiff  would  not,  in  this  case,  be  entitled  to  the  issue 
to  try  the  question  of  forgiveness.  "We  are  not,  however,  prepared 
to  give  our  assent  to  this  construction  of  the  statute.  It  dedam 
that  the  court  may  deny  a  decree  for  a  divorce,  ^  when  it  shall  be 
proved  that  the  complainant  has  been  guilty  of  adultery  under 
such  circumstances  as  would  entitle  the  defendant,  if  innocent,  to 
a  divorce.'  The  circumstances  meant  are  undoubtedly  absence  of 
procurement  or  connivance,  or  any  thing  else  which  would  involve 
the  other  party  directly  or  indirectly  in  the  guilt  of  the  act.  But 
it  seems  to  us  that  condonation  and  lapse  of  time  (where  they 
have  transpired)  cannot  appropriately,  and  within  the  meaning  of 
the  statute,  be  taken  as  the  circumstances  under  which  a  party  ii 
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guilty ;  they  have  no  connection  with  the  commission  of  the  offense. '' 
(MarreU  v.  MorreU^  3  Barb.  R.  236,  241,  242.)  The  point,  how 
ever,  was  considered  too  important  to  dispose  of  upon  speeia] 
motion,  and  the  question  was  left  unsettled.  But  where  there  is 
no  statute  to  control  the  question,  it  does  not  follow  because  a  con- 
donation or  forgiveness  by  the  complainant  will  bar  a  suit  for  a 
divorce,  that  it  will  have  the  same  effect  as  a  defense,  by  way  of 
recrimination,  set  up  by  the  defendant.  That  must  depend  upon 
the  particular  circumstances  of  the  case.  {Wood  v.  Wood^  2 
JPaige^9  Ch.  R.  108.)  The  guilt  of  the  plaintiff  in  a  moral  sense, 
is  the  same  whether  the  offense  has  been  condoned  or  not,  and 
that  is  probably  what  the  law  intends  to  say  shall  prevent  him 
from  obtaining  the  divorce.  (  Vide  Le%eur  v.  Leeev/r^  31  Barb.  R. 
330.  Anonymous,  17  Abb,  Pr.  R.  48.  B.  v.  B.  11  N.  T.  Leg. 
Oba.  350.    MoBten  v.  Masten,  16  N.  H.  R.  159.) 

Bat  Mr.  Bishop  says :  '^  If  we  look  at  this  question  in  the  light 
of  principle,  we  shall  be  led  to  the  following  result :  After  an 
offense  has  been  condoned,  the  guilty  one  stands  upright  as  to 
his  relations  with  the  other,  so  long  as  his  own  conduct  is  correct 
in  aU  particnlars,  perhapa  even  when  it  ia  not  fully  correct.  This 
places  the  forgiving  party  under  no  new  liberty  of  evil  doing ;  but 
suppose  the  condoned  offense  were  to  operate  as  a  recriminatory 
bar,  then  the  forgiving  party  would  have  practically  obtained  a 
license  for  himself  when  he  suffered  the  condonation  to  pass. 
And  surely  any  construction  of  either  a  common  law  or  a  statutory 
rule  the  effect  of  which  is  to  license  profligacy  or  other  ill  conduct 
in  the  matrimonial  relation,  is  to  be  strenuously  avoided."  (2 
Sishoj^s  Marriage  and  Divorce,  §  100.) 

It  may  be  suggested  that,  although  the  case  should  go  by  default, 
if  it  appears  by  the  plaintiff's  own  showing  that  there  is  a  good  and 
valid  defense  to  the  action,  the  divorce  will  not  be  granted. 
(Tvmmmge  v.  Timminga^  3  Sag.  Ec.  R.  76.) 

§  675.  In  the  English  ecclesiastical  courts,  the  defendant  may 
not  only  recriminate  the  plaintiff  and  show  a  competent  wrong  in 
liim  for  the  purpose  of  defeating  his  action  for  a  divorce,  but  the 
defendant  may  also,  in  a  proper  case,  obtain  a  divorce  by  the  decree 
of  the  court  in  the  same  action.  ( Vide  DyeaH  v.  Dysart,  1  Rcb. 
B.  106.  Cl(me8  v.  Cl(yu)C8,  3  Ourteia'  Eo.  R.  185,  194.)  And 
the  same  rule  applies  in  many  of  the  American  States,  sometimes 
by  a  cross-suit  and  sometimes  by  setting  up  the  matters  in  the 
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answer,  and  praying  for  the  affirmative  relief  desired.      ( Vid4 
MbCaferty  v.  MoCafferty,  8  BlacJrf,  R.  218.    Stafford  v,  Stafford^ 
9  Ind.  R.  162.     BirUey  v.  BirJd^y,  15  III.  R.  120.     Bogges9  y. 
Boggesa^  4  Dana^s  R,  307.    AnanynumSj  17  -4ift.  Pr.  R.  48.    A 
V.  jB.  11  N.  Y.  Leg.  Ohs.  350.)    In  Indiana,  the  matter  is  regn- 
lated  by  statute,  which  provides  that  "the  defendant  may,  in 
addition  to  his  or  her  answer,  file  a  cross  petition  for  divorce,  and 
the  court  shall  in  such  case  decree  the  divorce,  if  any,  in  favor  of 
the  party  legally  entitled  to  the  same."    (  Vide  Stoner  v.  Stofur^  9 
Ind.  R.  505,  506.)     And  in  New  York  and  several  others  of  the 
states,  their  Code  of  Procedure  provides  that  if  it  appears  on  the 
trial  of  a  cause  that  the  defendant  is  entitled  to  any  affirmative 
relief,  judgment  must  be  given  accordingly.     Under  such  a  provi- 
sion there  could  be  no  doubt  but  a  defendant  in  a  proper  case 
could  have  his  divorce.     But  in  all  these  cases  where  the  defendant 
seeks  a  divorce  by  recrimination,  he  should  set  up  in  his  answer  all 
the  facts  constituting  his  claim  for  a  divorce  in  the  same  manner, 
and  it  should  be  accompanied  with  the  same  allegations  as  are  re- 
quired when  charged  in  a  bill.   {MorreU  v.  MorreU^  3  Barb.  R.  236.) 
§  676.  It  has  always  been  the  practice  in  the  ecclesiastical  courts. 
In  cases  for  divorce,  to  require  the  husband  to  advance  the  mean» 
to  the  wife  to  enable  her  to  prosecute  or  defend  the  action,  whether 
she  be  plaintiff  or  defendant ;  and  this  has  also  been  the  general 
practice  of  the  American  courts.     Formerly  it  was  usual  to  require 
this  almost  as  a  matter  of  course,  but  of  late  the  rule  has  been 
relaxed.    It  is  now  held  not  to  be  a  matter  of  right,  under  aU  cir- 
cumstances, for  the  wife  who  has  commenced  a  suit  for  a  divorce 
or  for  a  separation,  or  against  whom  the  husband  has  brought  his 
action  for  a  divorce,  to  require  the  court  to  direct  an  allowance  to 
be  paid  to  her  by  the  husband,  plaintiff  or  defendant,  for  the  pur- 
pose of  defraying  the  expenses  of  the  suit.    When  it  is  probable, 
however,  that  the  wife  may  succeed  in  such  action,  and  when  it 
appears  that  she  is  destitute  of  the  means  of  carrying  on  or 
defending  the  action,  as  the  case  may  be,  it  is  almost  a  matter  of 
course,  at  the  present  day,  to  require  the  husband  to  make  the 
wife  a  reasonable  allowance  for  the  necessary  expenses  of  the  suit, 
having  a  due  regard  to  the  value  of  his  property,  the  amount  of 
his  income  from  his  own  exertions,  and  the  necessary  support 
of  himself  and  others  who  have  claims  upon  him  for  subsistence. 
And,  as  it  would  be  improper  for  the  wife  to  cohabit  with  her  bus- 
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band  during  the  pendency  of  the  action,  if  she  is  unable  to  provide 
for  her  own  subsistence,  and  he  has  the  means  of  supporting  her,  it 
is  also  a  matter  of  course  to  require  him  to  contribute  of  those 
means  to  furnish  her  with  the  necessary  clothing  and  subsistence,  un- 
til it  can  be  legally  determined  whether  the  charges  preferred  are 
true  or  false.  But  if  the  proofe  presented  on  the  application  render 
it  morally  certain  that  the  action  brought  by  the  wife  will  ultimately 
fail  for  want  of  merit ;  or  if  it  is  made  to  appear,  when  the  action  is 
brought  by  the  husband,  that  the  wife  lived  in  adultery,  or  a  life  of 
prostitution,  the  allowance  will  not  be  made.  (KocJc  v.  Kock^  42 
JSa/rb.  H.  515.  Jones  v.  Jones^  2  Barb.  Ch.  H.  146.  Whitney  v. 
Whiineyj  22  Sow.  Fr.  R.  175.    CarperUer  v.  Carpenter,  19  ib.  639.) 

It  is  not  at  all  a  matter  of  course  to  allow  an  advance  to  the 
wife  on  a  bill  filed  by  her  for  divorce  a  mensa  et  thorOj  to  enable 
her  to  prosecute  her  suit.  Injury  and  a  meritorious  cause  of  action 
must  be  made  to  appear,  and  then  a  suitable  allowance  will  be 
made.  {Warden  v.  Warden,  3  £dw.  Ch.  B.  387.)  Where  the 
husband  comes  for  divorce,  and  his  wife  denies  on  oath  the  charges 
made  against  her,  he  must  supply  money  for  temporary  support, 
and  to  help  the  wife  to  make  her  defense ;  his  poverty  will  not 
shield  him;  he  must  conform  to  the  rule  or  abandon  his  suit. 
{PuroeU  V.  Pv/rcdl,  3  Edw.  Ch.  B.  194.  Bruere  v.  Bruere,  1 
CuH.  Ec.  B.  566.     Walker  v.  Walker,  lb.  560.) 

Sometimes  the  matter  of  advances  by  the  husband  to  the  wife, 
to  enable  her  to  prosecute  or  defend  the  action  of  divorce,  is  reg- 
ulated by  statute ;  but,  if  there  be  no  statute  upon  the  subject,  the 
allowance,  in  a  proper  case,  will  be  made.  {North  v.  North,  1 
Barb.  Ch.  B.  241.  Mia  v.  Mv»,  1  Johns.  Ch.  B.  108.  Story  v. 
BUyry,  Walker's  [Mich.]  B.  421.  FishU  v.  Fishli,  2  Zitt.  B.  337. 
Amos  V.  Amos,  8  Greene's  Ch.  B.  171.  Patterson  v.  Patterson,  1 
Balst.  Ch.  B.  389.  Byan  v.  Byan,  9  Mo.  B.  539.  McOee  v. 
McOee,  10  Ga.  B.  477.  FarweU  v.  FarweU,  31  Maine  B.  591. 
Mdizet  V.  MeUzet,  1  Pa/rsorCs  B.  78.  Bicketts  v.  Bicketts,  4 
GilPs  B.  101.  Daiger  v.  DaAg&r,  2  Md.  Ch.  B.  335.  Taymam,  v. 
Taymam,,  lb.  393.  Coles  v.  Coles,  lb.  341.)  In  Connecticut,  when 
the  wife  is  respondent  and  defends  herself  against  the  application  of 
her  husband,  the  practice  is  uniform  to  order  him  to  provide,  in 
case  of  her  inability,  funds  for  her  defense ;  but  it  seems  that  such 
aid  is  never  furnished  her  when  she  is  the  prosecuting  party. 
{Shdton  V.  Pendleton,  18  Conn.  B.  417.) 
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CHAPTER  XLIV. 

rHB  O80B1BE  IK  A  DFTOBOS   STTTT — ALIMONT  AND  TH8  B17LS8  RUPBCr- 

TSQ  rr — THB    EFFBOT  OF  THB  DSCBEE  OF  DIVOBCS TAUDITT  OF 

FOREIGN  DIYOSOES  —  00N0LTT8I0N. 

§  677.  The  decree  in  a  diroroe  &iiit  iB  the  eentence  or  judgment 
of  the  court,  dissolving  the  marriage  rriation,  or  separating  the 
parties  from  bed  and  board,  as  the  case  maj  be,  and  detemuning 
the  incidental  rights  of  the  parties  in  respect  to  each  other  and  to 
society.   In  England  they  have  a  statute  which  provides  that  ^  every 
decree  for  a  divorce  shall  in  the  first  instance  be  a  decree  m»,  not 
to  be  made  absolute  till  after  the  expiration  of  such  time^  not  less 
tlian  three  months  from  the  pronouncing  thereof,  as  the  oonrt  shall 
by  general  or  special  order  from  time  to  time  direct ;  and  dnring 
that  period  any  person  shall  be  at  liberty,  in  such  manner  as  the 
oourt  shall  by  general  or  special  order  in  that  behalf  from  time 
to  time  direct,  to  show  cause  why  the  said  decree  should  not  be 
made  absolute  by  reason  of  the  same  having  been  obtained  by  ccd- 
Insion,  or  by  reason  of  material  facts  not  brought  bef(Nre  the  court ; 
and,  on  cause  being  shown,  the  court  shall  deal  with  the  case  by 
making  the  decree  absolute,  or  by  reversing  the  decree  mm,  or  by 
requiring  further  inquiry,  or  otherwise,  as  justice  may  require." 
(23  and  24  Vict.  ch.  144^  §  7.    And  vide  BovUan  v.  Boution^ 
9  Swab.  <&  Tris.  JS.  405.    Stoate  v.  StocUe,  lb.  384.    Zewit  t. 
Lewis^  lb.  394.)    But  this  practice  does  not  generally  obtain  in  the 
American  States.    The  decree  in  the  first  instance  is  made  absolute. 
although,  for  good  cause  shown,  the  court  would  open  the  decree 
and  hear  the  cause  frirther.    If,  however,  the  divorced  party  has 
married  in  the  mean  time,  the  case  would  have  to  be  an  extreme 
one  for  the  court  to  interfere.    {Vide  OUn  r.  Sungerford^  10 
Ohio  R.  268.    PiaM  t.  Pi(M,  9  ib.  87.    Laughery  v.  Langkery^ 
16  ib.  404.    Johmm  v.  Johmon,  Walk.  IMich.]  R.  309.    Smith 
r.  Smith,  4  Paige's  Ch.  R.  432.  Dunn  v.  Ihmn^  lb.  425.    Coboir^ 
V.  Cdlmn^  2  ih.  385.    Boggeee  r.  BoggeeSj  4  Donahs  R.  307.    Jeana 
V.  Jea/na,  3  Hwrr.  [Del.]  R.  136*    Lucas  v.  Lucas,  3  Orofj^s  R. 
136.    i^utrfe  V.  Sheafcy  9  Post.  R.  269.    Hqff'man  v.  Hi^man^ 
30  Pmn.   R.  417.    Mansfidd  v.  Man^fidd,  20  Mo.  R.  163. 
Smith  V.  Smith,  Ib.  166.) 

§  678.  The  form  of  the  decree  is  generally  prescribed  by  statute. 
In  cases  of  divorce  a  vinculo  matrimonii  the  decree  declares  the 
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diBsolution  of  the  marriage  contract,  and  furtlier  provides  that  the 
defendant  is  prohibited  from  marrying  again  until  the  complainant 
is  actually  dead,  but  permitting  the  complainant  to  marry  again, 
the  same  as  though  the  defendant  was  actually  dead.  The  decree 
also  regulates  the  question  as  to  the  custody  of  infant  children,  if 
the  parties  have  any,  and  sometimes  as  to  the  property  of  the  par- 
ties, (ffanfford  v.  Sicmsfordj  10  Ala.  E.  561.)  In  some  of  the 
states,  however,  the  dissolution  of  the  marriage  relation  is  absolute 
as  to  both  parties,  and  they  may  both  marry  again^  as  though  they 
had  never  before  been  married.  In  cases  of  divorce  a  mensa  et 
tharo  the  decree  provides  for  the  separation  of  the  parties  and  the 
support  of  the  wife  apart  from  her  husband,  and  for  the  custody  of 
the  infant  children  of  the  parties,  if  they  have  any  ;  and,  as  a  gen- 
eral rule,  when  the  vnfe  succeeds  in  the  action,  the  decree  provides 
for  the  collection  of  her  costs  and  expenses  out  of  the  husband, 
whether  the  case  was  for  an  absolute  or  limited  divorce.  (  Vide 
Cha/oea  v.  Ora/oeSj  2  Paiges  Oh.  JS,  62.)  In  some  cases,  where  the 
wife  is  defeated  in  her  action  for  a  divorce,  her  costs  will  be 
allowed  against  the  husband.  Thus,  in  a  case  before  the  Alabama 
courts,  the  learned  judge  said:  ^'It  was  manifestly  wrong  to 
render  a  decree  against  her  for  costs  in  a  suit  prosecuted  against 
her  husband  under  any  circumstances ;  but,  in  this  case,  the  court 
is  of  the  opinion  that  he  should  have  been  compelled,  by  the 
decree,  to  pay  the  same,  as  from  the  admissions  of  the  answer  it 
appears  that  she  had  probable  cause  ibr  instituting  her  proceed- 
ings, although  she  may  not  have  been  able  to  prosecute  the  case  to 
a  successful  issue.''  {Richardson  v.  Rioha/rdson^  4  Porter^  R. 
467,  478,  479.)  But,  however  the  case  may  be,  the  decree  usually 
determines  the  question  of  the  wife's  costs,  and  oftentimes  other 
incidental  matters  not  necessary  here  to  be  noticed. 

§  679.  It  may  also  be  affirmed  as  a  general  proposition,  that 
when  there  is  a  separation  decreed  upon  the  application  of  the  wife, 
alimony  will  be  allowed  if  the  wife  asks  it.  Alimony  in  law  is  the 
allowance  made  to  the  wife  out  of  the  husband's  estate  or  income, 
upon  a  decree  of  separation.  This  allowance  is^made  upon  Jhe^ 
theory  that  the  husband  is  bound  to  support  his  wife,  and  this 
obUgatioiTHoes  not  cease  after  her  separation  from  him  for  causes 
originating  with  him  after  the  marriage.  "  This  alimony,  in  strict- 
ness  of  law,  being  a  duty  properly  due  from  the  husband  to  the 
wife  during  her  cohabitation  with  him,  the  canon  law  says,  that 
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if  she  does,  without  any  default  of  his,  of  her  accord,  depart  fix>m 
him,  he  shall  not  be  obliged  to  aUow  her  alimony  daring  such  her 
willful  desertion  of  him,  though  she  be  not  charged  with  adultery, 
and  though  he  had  a  considerable  dowry  with  her.  But  if  she 
departs  from  her  husband  through  any  default  of  his,  as  an  the 
account  of  cruelty  and  the  like,  then  he  shall  in  that  case  be  oom- 
pelled  to  allow  her  alimony,  though  he  had  no  dowry  with  her ; 
for  the  law  deems  her  to  be  a  dutiful  wife  as  long  as  the  fault  lies 
at  his  door."    {Ayl.  Pooler.  58.) 

When  the  wife  is  the  offender  and  a  divorce  is  granted  on  the 
petition  of  the  husband,  alimony  is  very  seldom  allowed.  There 
may  be  circumstances  attending  such  a  case,  however,  when  it 
would  be  but  simple  justice  that  the  husband  should  be  required 
to  make  a  provision  for  her  support;  and  where  there  is  no 
statutory  impediment  the  husband  has  been  occasionally  decreed 
to  make  such  provision  for  his  discarded  wife ;  "  and  for  this  most 
just,  humane  and  moral  reason,  that  she  may  not  be  driven  by 
want  to  continue  in  a  course  of  vice."  {^Jee  v.  Thurlaw,  4  DovA. 
(&  Ryl  R.  11, 17.) 

"  It  is  not  too  much  to  suppose,"  said  Eastman,  J.,  in  a  case  in 
the  supreme  court  of  New  Hampshire,  "  that  there  are  those  who 
would  enter  into  the  marriage  relation  solely  with  the  view  of 
possessing  themselves  of  the  property  of  their  wives,  and  who  would 
readily  sacrifice  their  virtue,  if  by  so  doing  they  could  break  up 
the  marriage  contract,  and  at  the  same  time  retain  the  property 
of  which  she  had  gained  possession.  Nor  is  it  too  much  to  suppose 
that  a  weak-minded  woman  might  become  the  victim  of  an  artful 
and  unprincipled  husband ;  and  yet  in  such  a  way  that  it  would  be 
impossible  to  produce  any  evidence  implicating  him  in  her  fall. 
To  cast  such  a  woman  destitute  upon  the  world  would  be  doing 
the  grossest  injustice,  and  at  the  same  time  be  rewarding  the  most 
infamous  iniquity."  {Sheaf e  v.  Sheaf e,  4  Foat  R.  664, 568.)  In  a 
case  in  the  late  court  of  chancery  of  the  State  of  New  York, 
wherein  the  decree  was  against  the  wife  on  the  petitioi  of  the  hus- 
band, the  late  distinguished  Chancellor  Walworth  said :  "  Although 
I  am  compelled  to  decree  a  separation  in  this  case,  I  should  not 
leave  the  future  support  of  the  wife,  beyond  what  she  is  able  to 
earn  by  her  own  exertions,  wholly  unprovided  for,  but  should  direct 
the  husband  to  pay  the  same  amount  for  her  support  which  he  has 
voluntarily  paid,  did  I  not  doubt  my  power  to  make  such  a  decree 
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against  the  husband."  After  referring  to  the  statate  and  conclud- 
ing that  the  alimony  could  not  be  allowed  under  its  provisions, 
wlien  the  husband  has  obtained  a  decree  of  separation  from  his 
wife,  on  account  of  her  own  misconduct,  the  learned  chancellor 
added,  ^'  I  can  therefore  only  recommend  to  him  that  he  should 
liereafter  aIIow  her  at  the  rate  of  three  dollars  a  week,  if  he  has 
the  means  of  doing  so,  in  addition  to  what  she  can  earn  by  her 
own  exertions,  while  she  continues  to  provide  for  herself  therewith, 
without  being  a  charge  upon  any  of  her  relatives  or  friends." 
{Perry  v.  Perry,  2  Barh.  Ch.  R.  311,  312,  313.) 

In  a  case  which  arose  under  the  Kew  Hampshire  statute  upon 
the  subject,  Judge  Bell  said :  ^^  The  ordinary  course  is  to  allow 
alimony  to  the  wife,  where  she  is  the  injured  party  and  the'libel- 
lant ;  but  the  power  of  the  court  is  not  limited  to  that  case.  The 
wife  may  be  in  the  wrong.  She  may  have  an  unhappy  temper,  or 
an  unfortunate  disposition ;  she  may  have  ill-treated  her  husband, 
or  deserted  him,  or  have  otherwise  misconducted  herself,  and  yet 
the  property  she  may  ask  as  alimony  may  be  all  such  as  has  been 
accumulated,  in  whole  or  in  part,  by  her  own  industry ;  and  her 
fault  may  be  far  from  such  as  ought  to  be  punished  by  the  forfeit- 
are  of  all  her  property,  or  her  interest  in  the  husband's  property, 
thus  leaving  her  to  beg  or  starve.  She  may  have  so  conducted 
herself  that  her  husband  may  be  well  entitled  to  a  divorce,  and 
yet  she  may  be  a  wronged  and  injured  woman  ;  and  there  seems, 
therefore,  to  be  good  reason  why  the  court  should  be  vested  with 
the  power  of  making  to  her  a  just  and  reasonable  allowance  in 
any  such  case."  {Sheafe  v.  Laighton,  36  N.  H.  R.  240,  243.) 
And  several  of  the  states  have  statutes  under  which  the  courts 
have  granted  an  allowance  from  the  husband's  estate,  notwith- 
standing the  divorce  was  ordered  on  the  complaint  of  the  husband. 
( Vrde  Pence  v.  Pence,  6  B.  Mon.  R.  496.  Dailey  v.  Dadleyy 
Wright's  [Ohio]  R,  614.  MoCaferty  v.  McCaferfy]  8  Black/.  R. 
218.  Reavis  v.  Rea/vis,  1  Scam,  R,  242.  Richardson  v.  WiUony 
8  Yerg.  R.  67.  Zovett  v.  Zovett,  11  Ala.  R.  769.  But  vide 
Oliver  v.  Oliver,  5  ih.  75.)  But  the  policy  of  allowing  the  delin- 
quent wife  alimony  is  quite  questionable,  although  there  may  be 
circumstances  which  justify  it. 

§  680.  The  question  of  alimony  is  not  always  a  peremptory  one ; 

it  is,  in  general,  in  the  discretion  of  the  court  which  grants  the 

decree.    In  the  StAte  of  New  York,  where  a  bill  was  filed  by 
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the  wife  against  her  husband  for  a  divorce  a  mensa  ei  IhoMy  on 
the  ground  of  cruel  usage,  the  court,  under  the  circumstanceB, 
decreed  a  divorce  for  five  years,  and  required  the  husband  to  pay  a 
certain  sura  per  year,  in  half-yearly  payments,  for  the  support  of 
the  wife  and  the  education  and  maintenance  of  their  infant  diild ; 
but  the  rule  was  declared  that  the  licentious  conduct  of  the  wife, 
if  existing  prior  to  the  alleged  acts  of  cruel  treatment  by  the  hus- 
band, will  destroy  any  just  claim  for  maintenance.  {BedeU  r. 
Bedellj  1  Johns.  Ch.  R.  604.)  But  this  discretion  is  a  judicial  dis- 
cretion and  not  an  arbitrary  one ;  and,  when  the  delinquency  of 
the  husband  has  been  established,  and  the  wife  is  the  injured  party, 
driven  by  his  cruelty,  for  example,  from  the  benefit  of  domestic 
enjoyments,  the  courts  will  always  make  the  allowance.  {Burr  t. 
Burr,  7  SUPe  B.  207,  211.) 

The  law  has  fixed  no  definite  proportion  of  the  husband's  estate 
to  be  allotted  to  the  wife  in  these  cases  for  permanent  alimony; 
therefore,  the  court  is  always  required  to  look  to  all  the  dream- 
stances  of  the  particular  case,  as  no  two  are  alike,  in  order  to  award 
what  is  fair  and  just  between  the  parties.  The  general  rale  is,  that 
the  wife  is  entitled  to  a  support  corresponding  to  her  rank  and  con- 
dition in  life  and  the  fortune  of  the  husband ;  and  it  seems  to  be  a 
settled  principle  to  make  a  more  liberal  allowance  in  case  of  aggra- 
vating circumstances  in  the  conduct  of  the  husband,  and  when  no 
imputation  exists  against  the  wife,  than  in  other  cases.  So,  the 
amount  is  always  influenced,  more  or  less,  by  the  fact  that  the  hus- 
band has  a  family  of  children  to  support,  or  that  he  himself  is  in 
feeble  health.  In  many  cases,  the  third  part  of  the  annual  income 
of  the  husband  has  been  assigned  as  permanent  alimony ;  in  otherB, 
a  moiety.  {Burr  v.  Burr^  ftupra.)  If  the  parties  are  laboring 
people,  the  wife  does  not  usually  require  as  much  as  though  she 
was  brought  up  unused  to  labor,  and  this  is  taken  into  the  account 
by  the  courts.  If  the  husband  is  in  good  health  and  skillful,  and 
Is  actually  realizing  considerable  profits,  it  has  been  said  that  ^  the 
partner  of  his  fortunes  should  not  be  refused  a  reasonable  participa- 
tion in  them.*'  {Prince  v.  Prince,  1  RiiA.  Eq.  B.  282.  And 
vide  Kirby  v.  Kirby,  1  Paige^e  Ch,  R.  261.)  Dr.  Lushington  said : 
^^  I  think  that,  with  regard  to  permanent  alimony,  the  court  would 
make  a  different  allotment  in  a  case  where  the  income  of  the  hua- 
band  was  derived  from  his  sole  personal  labor  or  exertions,  from 
what  it  would  do  where  he  had  moreover  a  large  reversionary  prop- 
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erty  in  expectancy.**  {Stone  v.  Stone^  3  CvH.  JEo.  B.  341.)  ITpon 
this  subject,  Mr.  Bishop  says :  "  If  a  wife  has  capacity  to  carry  on 
business  and  to  earn  a  livelihood,  the  husband  has  his  rights  con- 
cerning this  capacity ;  if  the  wife  has  it,  the  wife  has  her  corres- 
ponding rights;  and,  when  alimony  is  to  be  decreed,  whether 
between  parties  possessed  of  visible  fortune  or  not,  the  respective 
capacities,  as  thus  explained,  should  enter  largely  into  the  calcula- 
tion. There  are,  undoubtedly,  instances  in  which  the  wife's  duty 
is  to  support  wholly  her  husband  by  her  own  mental  and  physical 
exertions ;  and  though,  if  he  were  delinquent  in  the  duties  of  the 
marriage,  on  account  of  which  she  obtained  a  divorce  from  him,  he 
would  then  have  lost,  by  his  own  fault,  his  claim  upon  her,  yet  she 
would  have  no  claim  on  him  for  alimony."  (2  Biih.  Mar.  and 
K  §  458.) 

But  it  seems  to  be  generally  understood  that  at  least  one-third 
of  the  husband's  income  is  the  usual  rate  at  which  permanent 
alimony  will  be  allotted,  but  it  is  liable  to  variation,  according  to 
the  husband's  ability  to  pay,  and  the  conduct  of  the  parties.  The 
law,  however,  has  laid  down  no  exact  proportion ;  it  sometimes 
gives  a  third,  sometimes  a  moiety,  according  to  circumstances. 
{Oiway  V.  Otway^  2  PhiUim.  R.  109.) 

§  681  It  will  be  borne  in  mind  that  alimony  is  a  provision  or 
allowance  for  the  maintenance  of  the  wife,  and  it  is  not,  therefore, 
a  specified  proportion  of  the  husband's  property  set  off,  or  given 
absolutely  to  her ;  but  a  specific  sum  secured  to  be  paid  periodi- 
cally for  her  actual  support ;  or  it  is  sometimes  an  assignment  to 
her  separate  use  of  such  part  of  the  real  and  personal  estate  of 
the  husband  as  the  court  shall  think  fit.  {Magui/re  v.  Maguvrej 
7  Dav/j^B  R.  181.  WaMngsford  v.  WaUvngrford^  6  Hanr.  dk  Johns, 
R.  485.  PurceU  v.  Pv/rcdl,  4  Em.  cfe  Munf.  R.  507.  RuaseU 
V.  RuMell^  4  Oreen^a  [Iowa]  R.  26.  And  vide  Rogers  v.  Vmeey 
6  Ired.  R.  293.) 

The  authorities  are  adverse  to  alimony  being  allowed  to  the 
wife  for  her  natural  life,  for  the  husband  may  die  before  she  does, 
and  his  duty  to  maintain  her  ceases  on  his  own  decease.  {Zoeh- 
ridge  v.  Lockridge^  3  DancHe  R.  28.  Zogan  v.  Zogan^  2  B,  Mon, 
R,  142.  Ifayhugh  v.  Mayhugh^  7  ib,  424.)  The  allowance  is 
usually  a  specified  sum,  but  the  parties  are  at  liberty  to  apply  to 
the  court  at  any  time  subsequent  to  the  decree  to  have  the  allow- 
ance varied.    {Paff  v.  Paffy  Hop,  Cfh.  R.  584.)    Dr.  Lushington 
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laid  down  the  rale  that  '^  where  there  is  a  marital  alteration  of 
circumBtances,  a  change  in  the  rate  of  alimony  may  be  made.  If 
the  facilities  are  improved,  the  wife's  allowance  ought  to  be 
increased ;  and,  if  the  husband  is  lapsus  fcuyuUatibaSy  the  wife's 
allowance  ought  to  be  reduced.  Applications  of  this  sort  are  of 
rare  occurrence."  {De  Blaquiere  v.  De  Blaqmere^  3  Hag.  JEe.  R. 
322.  Vide  Westmeath  v.  Westmeath^  3  Kncupp's  R.  42.  Pemher- 
ton  V.  PewherUm^  2  Notes  Cas.  17.  Co»  v.  Cox,  3  Add.  JSc.  Ji, 
276.)  But,  although  the  wife  is  at  liberty  to  apply  to  the  court 
for  an  increase  of  the  amount  allowed  her  as  permanent  alimony, 
on  a  change  of  circumstances,  it  is  not  every  change  which  in- 
creases her  expenses  of  living,  that  will  entitle  her  to  an  increased 
allowance.  For  example,  where  her  expenses  have  been  increased 
by  the  addition  to  her  family  of  a  person  whom  the  husband  is 
under  no  obligation  to  support,  the  application  for  an  increased 
allowance  will  not  be  granted,  altliough  the  ability  of  the  husband 
to  pay  may  have  been  improved  subsequent  to  the  decree  fixing 
the  original  amount.  To  increase  the  amount  of  her  alimony 
merely  on  account  of  such  expenses,  would,  in  effect,  compel  the 
husband  to  support  such  third  person  as  the  wife  might  permit  to 
eat  up  her  own  estate.  {Salstead  v.  Halstead,  5  Duer^s  R.  659.) 
It  is  not  denied,  however,  that  there  may  be  cases  in  which  the 
improvement  of  the  pecuniary  condition  of  the  husband  subse- 
quent to  the  decree  of  divorce,  when  considered  in  connection  with 
the  amount  of  alimony  allowed  by  the  judgment,  and  the  social 
position  of  the  parties,  and  their  general  mode  of  life  previously, 
would  make  a  further  allowance  just;  but  alimony  is  a  mainte- 
nance to  the  wife,  and  the  amount  is  always  fixed  with  respect  to 
that  particular  object. 

§  682.  In  a  suit  brought  by  the  wife  for  a  divorce  she  cannot, 
previous  to  the  decree  dissolving  the  marriage,  make  any  valid 
agreement  as  to  her  allowance  for  alimony,  and  the  court  will  not 
sanction  any  such  agreement  made  by  her,  unless  it  satisfactorily 
appears  that  the  allowance  made  in  her  favor  for  alimony  is  as 
much  as  she  is  fairly  entitled  to.  After  the  bond  of  matrimony  has 
actually  been  dissolved  as  to  the  wife,  by  a  decree  of  court,  she 
may  make  such  arrangement  as  she  pleases  in  regard  to  her  ali* 
mony.  {Daggett  v.  Daggett^  5  Paiges  Ch.  R.  609.)  A  wife,  how* 
ever,  may  compromise  a  suit  brought  by  her  against  her  husband 
for  a  divorce,  and  the  court  will  only  interfere  so  far  as  to  see  that 
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she  is  not  overreacned  or  imposed  upon  in  the  settlement.  Ii  such 
a  case  the  parties  may  agree  upon  the  allowance  to  be  made  by  the 
husband,  and  the  same  will  be  sanctioned  by  the  court,  but  a 
decree  of  divorce  cannot  be  ordered  in  pursuance  of  any  under- 
standing between  the  parties,  although,  without  doubt,  many  such 
decrees  are  entered,  where  the  court,  has  no  knowledge  of  the  col- 
lusion.   {Eirby  v.  Eirhy^  1  Paige^a  Ch,  E.  565.) 

It  has  been  doubted  even  whether  a  wife  would  be  bound  by  an 
agreement  to  relinquish  her  alimony  after  the  decree  of  the  court 
granting  the  divorce.  Upon  this  subject.  Dr.  Lushington  said: 
"  I  doubt  whether,  in  law,  it  was  competent  for  her,  in  that  form, 
to  relinquish  the  benefits  of  the  decree  of  the  court.  This  is  a  con- 
tract between  husband  and  wife  ;  and  though  the  principles  appli- 
cable to  such  contracts  are  not  strictly  the  same  after  a  legal 
separation  as  they  may  be  regarded  while  the  parties  are  living 
together,  yet  they  are  not  widely  diflFerent.  In  the  one  case,  there 
is  the  influence  arising  from  affection  ;  afterward  an  influence  of 
a  different  sort,  arising  from  an  anxiety  to  communicate  with  her 
children.  If  it  were  necessary  to  settle  this  point,  I  should  be  of 
opinion  that  the  whole  alimony  decreed  to  her  in  1830  must  be 
placed  at  her  disposal,  and  then  she  will  be  at  liberty  to  appro- 
priate it  as  she  pleases."  {De  Blaquiere  v,  De  BlaquierCj  3  Sag. 
JEc,  R.  322.)  It  would  seem  that  this  was  a  case  of  legal  separation 
merely ;  but  when  the  divorce  is  from  the  bond  of  matrimony,  the 
wife  is  free  to  act  for  herself,  and  is  capable  of  modifying,  or 
entirely  relinquishing,  the  alimony  decreed  to  her,  provided  it  is 
based  upon  a  valid  consideration.    {Blake  v.  Blake,  7  Iowa  R.  46.) 

The  circumstances  of  the  parties  may  sometimes  so  change  sub- 
sequent to  the  decree  as  to  justify  a  reduction  of  the  allowance, 
although  a  reduction  is  very  seldom  made  ;  and  it  has  been  held  in 
some  instances,  that  where  a  woman  is  divorced  from  her  husband 
by  reason  of  his  adultery,  her  right  to  such  suitable  allowance  as 
may  be  just,  having  regard  to  the  circumstances  of  the  parties 
respectively,  as  they  exist  at  the  time  the  decree  is  pronounced,  is 
perfect  and  absolute ;  and  that  her  subsequent  misconduct  no  more 
impairs  her  right  to  it  than  such  subsequent  misconduct  would 
impair  her  right  to  dower,  or  to  a  distributive  share  of  her  husband's 
personal  estate,  if  he  had  died  intestate,  and  no  divorce  had  been 
pronounced ;  that  her  subsequent  ill-conduct  cannot  be  punished 
by  a  forfeiture  of  part  of  an  allowance,  just  in  itself,  when  fixed 


910  LAW  OF  COVERTUBS. 

and  adjudged  to  her  by  reason  of  her  husband's  violation  of  l^al 
duties.  {Forrest  v.  Forrest^  3  Bosw.  H,  661.)  But  if  the  pecuniary 
or  physical  condition  of  the  parties  should  change  subsequent  to 
the  decree,  the  case  might  be  different,  even  thcmgh  it  may  not 
concern  her  former  husband  or  the  court  in  respect  to  the  way  in 
which  she  spends  her  alimony.  It  was  observed  by  the  court  in  a 
Canada  case :  "  Should  any  application  be  made  to  this  court  to 
reduce  the  allowance  to  the  wife  in  consequence  of  the  altered 
circumstances  of  the  case,  it  will  consider  itself  at  liberty  to  con- 
sider the  question  anew,  and  to  re-adjust  the  allowance  proper  to 
be  made  in  the  new  state  of  affairs."  {Severn  v.  Severn^  7  Granfs 
U.  O.  Ch.  B.  109.)  Alimony  is  fixed  by  the  decree  of  the  court, 
and  the  husband  is  required  to  give  security  for  its  payment,  in 
such  way  as  the  court  shall  approve ;  and  the  court  is  not  author- 
ized to  sequester  the  estate  of  the  husband,  appoint  a  receiver,  and 
apply  it  to  the  payment  of  such  allowance,  until  after  making  an 
order  requiring  the  husband  to  give  security  for  the  payment  of 
the  allowance  awarded  to  the  wife  in  the  decree,  and  the  failure 
of  the  husband  to  perform  it.  And  if  security  be  given  in  sudi  a 
case,  by  order  of  the  court,  for  the  payment  of  such  allowance,  the 
security  must  first  be  resorted  to  and  exhausted  before  the  estate 
of  the  husband  can  be  sequestered.  {Forrest  v.  Forrest^  9  Baste, 
B.  686.) 

If  the  husband  should  refuse  to  comply  with  the  order  of  the 
court  to  give  the  security  required  for  the  payment  of  the  alimomy 
awarded,  he  may  be  attached  and  imprisoned  as  for  a  contempt  of 
court.    {Oraley  v.  Oraleyy  31  How,  Pr.  B.  475.) 

§  683.  With  respect  to  the  consequences  which  flow  from  the 
divorce  it  may  be  said,  in  general  terms,  that  the  effect  of  the 
decree,  in  the  first  place,  is  to  place  the  parties  in  tke  condition 
therein  expressed,  and,  as  to  third  persons,  their  relation  to  the 
parties,  in  many  particulars,  may  be  determined  by  the  provisions 
of  the  decree ;  but,  in  most  respects,  the  effect  of  the  decree  of 
divorce  is  declared  by  law,  irrespective  of  what  appears  upon  the 
face  of  the  judgment.  The  dissolution  of  the  marriage  relation,  or 
the  separation  of  the  parties,  and  the  right  of  either  or  both  to 
marry  again,  are  usually  regulated  by  statute,  though  expressly 
provided  for  in  the  decree.  If  the  divorce  is  absolute  the  decree 
dissolves  the  marriage,  and  declares  that  each  party  is  freed  from 
its  obligations.    The  marriage  contract^  ^erefbre,  is  at  an  end. 
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and  both  parties  are  absolved  from  all  the  obligations  arising  out 
of  that  contract.  The  relation  of  the  parties,  consisting  of  their 
mutual  rights  and  duties,  no  longer  exists,  and  the  words  hnsband 
and  wife  are  no  longer  aj^licable  to  them.  But  for  the  prohibi- 
tion of  a  statute,  in  such  case,  there  would  be  no  restraint  upon 
either  party  as  to  a  second  marriage.  The  statute  in  most  of  the 
states  prohibits  the  offending  party  from  marrying  again  until  the 
death  of  the  other.  The  effect  of  the  divorce  upon  the  property 
rights  of  the  parties  and  third  persons  is  determined  entirely  by 
the  law,  and  is  seldom  learned  from  the  face  of  the  decree.  If  the 
divorce  is  a  vinculo  matrimoniij  things  executed  where  the  hus- 
band is  seised  in  right  of  the  wife  are  not  avoided  by  the  divorce ; 
and  if  the  common  law  prevails  so  that  the  husband  becomes  the 
owner  of  his  wife's  personal  property,  reduced  to  possession,  his 
title  to  it  remains  undisturbed.  {Zawson  v.  Shotweliy  27  Jifiss.  H. 
630,  636.)  And,  as  a  general  thing,  the  husband  would  be  entitled 
to  take  the  emblements  growing  upon  his  wife's  land  at  the  time 
of  the  decree.  {Gould  v.  Webster^  1  Tyler^B  R.  409.  Oldhcmi  v. 
SendersoUy  5  Dcma^s  B.  254.)  Usually,  upon  the  dissolution  of 
the  matrimonial  union,  the  inchoate  right  of  curtesy  and  dower  is 
at  an  end.  {Ddbaon  v.  BuUer^  17  Mo,  B.  87.  OiA)en  v.  Marr^  27 
Maine  B.  212.  Clark  v.  Clark,  6  Watts  cfe  Serg.  B.  85,  88. 
Zevins  v.  SleatoTy  2  Greeners  [Iowa]  B.  604.  Ownningha/m  v. 
Cunningham,  2  Ind.  B.  233.  WhOaeU  v.  Mills,  6  ih.  229. 
Burdiok  v.  Briggs,  11  Wis.  B,  126.  Bice  v.  Lwmley,  10  Ohio 
St.  B.  596.  McCraney  v.  McQram^,  5  Iowa  B.  232.  Wheeler 
V.  EotohkisSy  10  Comi.  B.  225.  Barber  v.  Boot,  10  Mass.  B.  260. 
Benwick  v.  Benwick,  10  Pajig^s  Ch.  B.  420,  424.  Burt  v.  Hurl- 
hurt,  16  Vi.  B.  292.  Boykin  v.  Bain,  28  Ala.  B.  332.)  But  in 
Bome  of  the  states  statutes  exist  providing  that  where  the  wife  is 
the  innocent  party  she  shall,  upon  the  dissolution  of  the  marriage, 
become  at  once  entitled  to  her  dower.  {Smith  v.  Smith,  13  Mass. 
B.  231.  Bavol  v.  HawUmd,  14  ih.  219.  Harding  v.  Alden,  9 
Oreerd.  R.  140.)  If  lands  are  conveyed  to  the  husband  and  wife 
jointly,  after  a  divorce  a  vinculo  matrimonii,  each  takes  a  moiety, 
although  before  the  divorce  there  were  no  moieties;  after  the 
divorce  they  would  be  tenants  in  common.  (  Vide  Amss  v.  Nor- 
man,  4  Sneed's  B.  687.) 

Whether  the  provisions  of  marriage  settlements  can  be  enforced 
after  an  absolute  divorce,  does  not  seem  to  be  definitely  settled. 
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It  was  held  in  one  case,  '^  that  a  decree  for  a  divorce  a  vinado 
matrimonii,  for  the  crime  of  the  wife,  annuls  everj"  provision  made 
for  a  wife  in  marriage  articles,  or  a  marriage  settlement  in  the 
nature  of  jointure,  or  otherwise,  as  well  as  any  provision  in  articles 
executed  upon  a  separation."  {Charrcmd  v.  Charraud,  1  3"  Jl 
T^g.  Ohs.  134.  And  vide  Hastings  v.  Ord€,  11  Sim,  JS.  205.)  And 
in  a  case  in  Illinois,  the  court  observed :  "  The  marriage  is  dis- 
solved, and  all  rights  and  obligations  dependent  on  the  existence  of 
the  marriage  relation  are  extinguished.  The  parties  are  no  longer 
husband  and  wife,  but  are  permitted  to  many  at  pleasnie.  The 
husband  is  released  fi*om  all  obligation  to  maintain  the  wife,  andhi^ 
right  to  her  separate  property  is  at  an  end.  *  *  *  It  follows, 
that  this  suit  cannot  be  maintained.  The  sole  object  of  the  agree- 
ment, so  far  as  the  wife  was  concerned,  was  to  provide  her  a  sup- 
port as  the  widow  of  Somerville.  Before  any  estate  vested  in  the 
trustees,  the  marriage  was  dissolved,  for  her  misconduct,  and  she 
ceased  to  be  his  wife.  He  was  no  longer  legally  or  morally  bound 
to  support  her,  or  to  carry  into  effect  any  provision  previously 
intended  for  that  purpose.  *  *  *  If  the  estate  had  been  con- 
veyed to  the  trustee  in  pursuance  of  the  agreement,  it  is  possible 
that  her  right  to  receive  the  income  would  not  be  lost  by  the 
divorce."  {Clark  v.  ZoU,  11  lU.  R.  105.  And  vide  Cartwrighi 
V.  Cartwrigkt,  19  Rig.  Z.  and  Eg.  JR.  46.  Albee  v.  Wyman^  10 
Gray's  R.  222.) 

After  the  dissolution  of  the  marriage,  the  divorced  husband  and 
wife  are  competent  witnesses  for  or  against  each  other,  except 
they  cannot  be  permitted  to  reveal  any  thing  which  transpired 
between  them  in  the  confidence  of  the  marriage  relation.  {Bams 
V.  Camack,  1  Bari.  R.  392.  The  StaU  v.  JoUy,  3  Dec.  &  Bati. 
R.  110.  RatcUffY.  Wales,  1  HiWs  R.  63.  Dickerman  v.  Graves^ 
6  Cush.  R.  308.) 

It  seems  that  after  a  divorce  a  vincido  matrvnionii,  the  husband 
may  maintain  an  action  of  criminal  conversation  against  the  man 
who  debauched  his  wife  during  coverture,  and  the  discarded  wife 
is  a  competent  witness  to  prove  the  criminal  intercourse.  {Raiclif 
V.  Wales,  supra.    Dickerfnan  v.  Graves,  supra.) 

§  684.  The  effect  of  the  divorce  a  m^nsa  et  ihoro  is  quite  dif- 
ferent in  many  particulars  from  that  of  the  divorce  a  vincvlo 
mairimonii.    In  the  former  the  parties  continue  to  be  husband  « 
and  wife,  and  neither  can  marry  again  while  the  other  lives.    The 
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sentence  of  divorce  a  menaa  et  thoro  does  not  so  far  deetroj  the 
relation  of  husband  and  wife  as  to  make  the  latter  a  feme-sole  /  it 
merely  suspends  for  a  time  some  of  the  obligations  arising  ont  of 
that  relation.  {Clark  v.  Clark,  6  WaUs  db  Serg.  R.  86.)  The 
divorce  is  only  a  legal  separation,  terminable  at  the  will  of  the 
parties;  the  marriage  continuing  in  regard  to  every  thing  not 
necessarily  withdrawn  from  its  operation  by  the  divorce.  {Dean  v. 
Hichmondj  5  Pick.  R,  461,  468.)  The  rights  of  the  parties  as 
respects  property,  curtesy  and  dower  remain  unchanged,  unless 
the  rule  is  modified,  as  it  sometimes  is,  by  statutory  enactment. 
In  the  State  of  Louisiana,  however,  the  eourts  have  held  that 
Buch  a  divorce  terminates  all  of  the  marital  rights  of  the  parties, 
sffijd  completely  separates  them,  except  that  neither  can  marry 
while  the  other  lives.  {Samoie  v.  Ignogoeo,  7  La.  R.  281,  286. 
But  vide  Gee  v.  Thafnpeon,  11  La.  An.  R.  657.)  But  the  better 
authority  is  decidedly  against  this  doctrine. 

The  right  of  the  husband  to  the  wife's  choses  in  action  aft«r 
BUch  a  divorce,  has  sometimes  been  recognized  at  law ;  but  '^  the 
rule  of  the  court  of  equity  in  such  cases  follows  that  of  natural 
justice ;  the  husband  by  his  violation  of  the  marriage  contract 
forfeits  all  equitable  right  to  the  wife's  property.  Even  when  tiie 
proj>erty  has  belonged  to  her  before  the  separation,  and  has  not 
been  reduced  into  actual  possession  by  the  husband,  courts  of  equity 
will  restore  it  to  the  wife."  {Hclmes  v.  Holmes,  4  Bafh.  R.  295, 29?. 
And  vide  Va/n  JDttser  v.  Van  Dvaer,  6  PoAg^s  Ch.  R.  366.  Frxf 
V.  Fry,  7  ib.  461.  Remdck  v.  Renwick,  10  tJ.  420.)  In  an  early 
case  after  a  divorce  a  mensa  et  thoro,  an  injunction  was  amoved  for 
to  prevent  the  husband  from  selling  a  team  belonging  to  the  wife. 
The  court  was  of  the  impression,  first,  that  it  should  not  be  granted, 
because  the  marriage  continued,  and  the  husband  had  the  same 
power  over  it  as  before  the  divorce ;  but,  finally,  upon  due  deliber- 
ation, it  was  held  that,  though  the  marriage  continued'  notwith- 
etanding  the  divorce,  yet  the  husband  did  no  aet  as  a  husband  nor 
the  wife  as  a  wife ;  and  the  injunction  was  accordingly  granted. 
{Anonymous,  9  Mod.  jB.  43,  44.    2  Brighfs  Bus.  and  Wife,  368.) 

After  the  divorce  a  mensa  et  iiuyro,  the  husbaiul  is  no  long^ 

liable  for  his  wife's  debts,  contracted  for  necessaries  or  otherwise ; 

alimony  is  decreed  for  her  paaintenance  and  support,  and  that  difr* 

charges  the  husband  from  such  liability  for  her  debts.    (  WiUlson  v. 

SmW^  1  B(xm.  dk  Ad.  R  801.     Bui  vide  Keegwn  v.  SmiUiy  & 

11& 
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Bam.  dk  Ores.  R.  375.)  Generally  the  wife,  after  a  dlToroe  of 
either  kind,  may  do  bnainess  npon  her  own  account,  and  is  liable 
npon  her  contracts. 

§  685.  Ab  a  general  rule,  the  sentence  of  divorce,  when  regularly 
and  fairly  obtained,  is  conclosive  npon  all  parties,  both  at  home  and 
abroad.  {Barber  v.  Boot,  10  JUaee.  B.  260.  WaU  v.  WiOiamsonj 
8  Ala.  B.  48.  WaU  v.  WiUiama,  11  ib,  826.  HvU  v.  HvU,  2  St/rob. 
Eq.  B.  174, 177, 178.  Patterson  v.  Oaines,  6  How.  U.  S.  R.  550, 
599.)  But  this  rule  has  its  exceptions,  and  depends  upon  manj 
circumstances.  Indeed  the  authorities  are  not  entirely  hannonious 
upon  this  subject.  In  England  a  suit  was  instituted  in  the  arches 
court,  in  1850,  by  the  husband  for  restitution  of  conjugal  right& 
The  parties,  who  were  then  Protestants,  and  members  of  the  Epis- 
copal church,  the  husband  being  a  clergyman,  were  married  in 
Philadelphia,  and  were  residents  of  the  United  States,  and  after- 
ward, embracing  Catholicism,  went  to  Bome  and  resided  there,  and 
the  husband  was  ordained  a  priest  of  the  Bomish  church.  While 
At  Bome,  a  rescript  or  decree  of  the  authority  of  Bome  was 
obtained,  which  was  claimed  and  pleaded  to  be,  in  effect,  a  separa- 
tion. Both  afterward  went  to  England,  where  the  wife  became  a 
superioress  of  a  convent  The  court  overruled  the  plea,  and  held 
that  the  parties  were  subject  to  the  laws  of  Bome  only  while 
there,  and  that  they  did  not  carry  that  law  with  them  into  Eng- 
land. The  court  said :  ^^  We  all  know  that  in  questions  of  mar- 
riage contract  the  lem  loci  contractus  is  that  which  is  to  determine 
the  status  of  the  parties."  That  ^^  by  consent  of  all  nations,  it  is 
the  Jns  ffentknn  that  the  solemnities  of  the  different  nations  with 
respect  to  marriage  should  be  observed,  and  that  contracts  of  this 
kind  are  to  be  determined  by  the  laws  of  the  countiy  where  thej 
are  made."  {ConneWy  v.  Connelly^  14  Jur.  437.  S.  C.  2  Eng.  L. 
amd  Eq.  B.  570.)  Now,  if  it  is  implied  that  the  contract  shall  not 
be  dissolved  by  the  courts  of  another  state,  except  for  causes 
allowed  by  the  law  of  the  state  where  it  was  made,  a  divorce  by 
the  courts  of  another  state  for  any  other  cause  would,  perhaps,  be 
impairing  the  obligation  of  a  contract.  But  this  contract  is  some- 
what peculiar,  and  perhaps  there  is  an  implied  agreement  that  the 
marital  obligation  shall  always  be  regulated  by  the  law  of  the 
state  or  country  where  th^  parties  acquire  a  domicile ;  and  their 
rights,  duties,  and  obligations,  from  the  relation  of  husband  and 
wife,  be  defined  by  the  municipal  law  of  that  domicile.    The 
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validity  of  the  mandage,  of  course,  depends  upon  its  conformity 
to  the  lex  loci  contrcLctua.  And,  perhaps,  if  the  parties  are 
both  residents  of  the  same  state,  and  intend  to  continue  so,  it 
is  hardly  reasonable  to  say  that  a  marriage  in  transitu  or  in 
itinerSj  in  another  state,  in  which  divorces  are  granted  for  minor 
causes,  is  an  agreement  that  the  marriage  shall  be  dissoluble  for 
those  causes.  Being  a  civil  contract,  it  may  be  said,  it  is  to  be 
performed  in  any  place  where  the  parties  shall  afterward  volun- 
tarily reside,  animo  manendi.  This  is  the  judicial  reasoning  in  a 
case  before  the  supreme  court  of  the  State  of  New  York,  wherein 
it  was  held,  that,  where  the  parties,  having  a  domicile  in  the  state, 
were  married  there,  and  afterward  the  wife  obtained  a  divorce  a 
menaa  et  thoro  ;  and  still  later,  the  husband  went  to  Michigan  and 
obtained  a  decree  a  vinculo^  on  a  charge  of  willful  desertion,  the 
wife  not  having  appeared,  nor  having  notice,  except  by  publication 
ffl  a  newspaper  in  the  latter  state ;  the  divorce  was  a  nullity ;  and 
the  husband,  having  married  again  in  the  former  state,  the  court 
granted  a  divorce  on  the  petition  of  the  wife,  for  adultery.  (  YUoher 
V.  Yiacher^  12  Barh.  E.  640.)  However,  it  was  rather  conceded, 
that  a  divorce  granted  by  the  court  of  a  sister  state,  after  appear- 
ance, or  if  the  parties  are  domiciled  there,  aft;er  personal  service, 
there  being  no  fraud  or  collusion,  would  be  conclusive  in  New 
York.  And  it  may  be  doubted,  in  case  of  an  appearance  and  liti- 
gation on  the  merits,  whether  proof  of  the  domicile  of  the  parties 
or  the  lex  lod  oont/raotua^  or  the  locus  deUct%  should  affect  the 
decree  anywhere.  But  it  is  a  sound  principle  of  law,  as  well  as  of 
natural  justice,  that  no  person  should  be  bound  by  a  judgment 
without  an  opportunity  of  being  heard ;  and  there  is  no  good 
reason  why  this  rule  should  not  apply  in  cases  of  foreign  divorce. 
{Borden  v.  Mtoh^  15  Johns.  R.  121.  Bradshanjo  v.  Heath,  18  Wend. 
R.  407.) 

§  686.  It  has  been  held  by  the  supreme  court  of  the  State  of  New 
York,  that  the  legislature  of  a  foreign  state  has  no  power  to  dis- 
solve the  marriage  contract  when  the  wife  alone  is  resident  within 
the  state  and  subject  to  its  jurisdiction,  so  as  to  affect  rights  of 
property  in  another  state,  where  the  husband  is  actually  resident. 
Brown,  J.,  who  gave  the  opinion  of  the  court  at  general  term, 
said :  "  The  contract  of  marriage  is  entire  and  indivisible,  confer- 
ring rights  and  imposing  obligations  upon  both  parties.  When  the 
courts  exercise  tlie  power  of  dissolving  the  contract  and  relieving 


91b  LAW  OF  OOVERTXJBS. 

the  parties  flx)m  its  obligations,  they  must  have  jariBdictioB  over 
both.  Thej  cannot,  at  the  suit  of  one,  entertain  proceedings 
against  the  other  for  a  dissolution  of  the  contract,  unless  they  have 
jurisdiction  of  such  other,  either  by  the  serving  of  proceee  or  \sj 
voluntaiy  appearance.  Such  an  act — and  there  ha\re  been  such 
acts — has  been  denounced  as  contrary  to  the  first  principlee  <£ 
justice.  Wliat  cannot  be  done  by  the  judicial  power  of  a  BtJite,in 
this  respect,  is  equally  beyond  the  reach  of  the  l^slative  poirer. 
If  they  may  give  effect  to  such  legislation  within  their  own  bor- 
ders, they  cannot,  certainly,  thereby  affect  the  rights  of  property 
of  either  party  who  are  not,  and  where  the  property  is  not,  subject 
to  IJieir  jurisdiction.  Under  our  laws,  marriage  is  not  a  Bacrament, 
but  a  civil  contract,  made  like  other  contracts,  with  the  consent  of 
the  parties,  and  upon  sufficient  consideration.  Assuming  that  the 
husband  is  a  citizen  of  one  state  and  the  wife  resident  within 
another,  can  a  state  legislature  destroy  or  impair  the  obligation  of 
the  marriage  contract  by  an  act  which  takes  the  form  of  a  law  ? 
Is  not  such  an  act  within  the  spirit,  if  not  the  very  letter  of  die 
,  constitutional  provision  which  forbids  a  state  to  pass  any  law 
which  impairs  the  obligation  of  contracts  t  Quere^*  {Todd  v. 
Kerr,  42  B(»rb.  JS.  317,  818,  819.) 

Upon  the  effect  of  foreign  div<»'oeB,  the  courts  of  Kew  York 
have  uniformly  held  the  same  doctrine  from  a  very  early  period 
In  one  case  the  parties  were  married  in  the  state,  in  September, 
1800 ;  they  resided  in  the  state  and  lived  t<^ther  until  the  winttf 
of  1802.  In  October,  1 802,  the  wife  went  to  Yermont  for  the  ex- 
press purpose  of  obtaining  a  divorce ;  in  Apr^  1808,  she  returned 
to  the  State  of  New  York,  having  in  February  precjeding  obtained 
a  divorce,  dischai^ing  her  from  the  marriage  contract  and  award- 
ing her  alimony  against  her  husband.  The  ground  upon  wfaick 
the  divorce  was  granted  was  ill  treatment  and  severity  of  tamper; 
for  which  causes  the  laws  of  Yermont  authorized  a  divoroe  a  m- 
etUOy  when  by  the  laws  of  New  York,  where  the  oontract  was 
entered  into,  and  where  the  parties  resided,  no  such  divc^ce  oonld 
be  granted  except  for  adultery.  The  supreme  court  held  that  the 
divorce  in  Yermont  was  a  fraud  upon  the  laws  of  New  York, 
and  was  dierefore  a  nullity.  (Jaekton  v.  Ja/dkwn,  1  John9.  R. 
424.)  In  a  later  case,  a  similar  decision  was  made  where  the  haa- 
hand  obtained  a  divorce  in  Yermoi;it,  wl^ile  hia  wifo  resided  im 
New  York,  and  it  did  not  appear  that  personal  notice  of  the  pro- 
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ceeding  in  the  Yertnont  <:ioturt  was  givefi  to  tlie  wife,  although  the 
law  of  Vermodit  only  l^nired  notice  in  the  newspapers ;  the  supreme 
court  of  Kew  York  held  that  the  divorce  wfle  void  tod  not  avail- 
able for  any  purpose.  (  Vide  Baker  v.  People^  15  Hvmh  R.  256. 
Borden  v.  Fitoh.  15  JoJins.  JR.  140.  And  vide  BrMsfum  v.  Heathy 
13  Wmd.  B.  407.  McOifm  MoGifeH,  81  Barb.  B.  69.)  A 
divorce  obtained  undei^  simil&r  eii^timstanees  was  declared  null  and 
Toid  in  Massachusetts.  The  Court  said ;  "  If  we  were  to  give  effect 
to  this  decree,  we  sbotild  permit  another  st&te  to  gomm  our  citizens 
in  direct  contMvention  of  our  oWA  stattites,  and  this  tku  be  required 
by  ho  rftle  ot  comity."  {Hanov&r  ir.  Tix/mer^  14  Mah%.  B.  227, 
231.)  And  in  a  late  caiae  a  similar  doctrine  wae  declared,  wherein 
Shaw,  Oh.  J.,  sidd :  "  Even  before  the  Revised  Statutes,  upon  general 
principles  of  justice  and  policy,  Such  a  decree  vfrbiM.  not  have  been 
held  valid,  but  void,  partly  on  the  ground  that  it  was  a  proceeding 
in  fraud  of  our  law,  and  partly  because  the  court  of  the  foreign 
state  could  hdve  no  Jurtsdietion  qf  the  anhjeoPmc^tery  and  of  both 
of  the  pa/HtBaP    {Lyon  v.  Zyw*,  3  Ordy'B  B.  369.) 

I  687  TTpoii  this  stibjedt,  it  may  be  affirmed,  that  although  the 
oases  wMoh  have  arisen  in  the  American  States  are  not  entirely 
tmifoim,  the  better  and  prevaili^  doctrine  is,  that  where  the  hus- 
band and  wife  are  both  residents  of  the  same  state,  and  one  of  them 
leaves  the  other  and  goes  td  another  state,  and  in  a  suit  brought 
there  obtains  a  decree  of  divorce  against  the  other,  without  any 
service  of  process  upon,  or  notice  to  the  adverse  party,  or  appear- 
ftnce  by  the  defendant,  such  decree  will  nowhere  be  recognized  as 
of  any  validity  outside  of  the  state  where  it  was  granted.  Th6 
court  granting  the  divorce  must  hkve  complete  jurisdiction  of  the 
subject-matter,  and  of  both  the  parties,  or  the  decree  is  regarded 
lis  wholly  inoperative  out  of  the  jurisdiction,  whatever  may  be  said 
of  it  within  that  jurisdiction.  This  rule  hAs  been  settled  by 
express  adjudication  in  many  of  the  states,  and  is  just  as  binding 
in  cases  of  divorce,  as  in  any  other  case.  "  It  is  held  that  no  state 
or  nation  has  power  to  dissolve  the  marriage  contract  between 
citizens  of  any  other  state  or  nation,  not  resident  or  domiciled 
within  its  limits,  for  no  nation  could  preserve  its  social  order, 
if  any  other  foreign  state  could,  without  its  consent,  dissolve  or 
disturb  that  most  important  domestic  institution  of  marriage." 
{Maguire  v.  Magv/i/re^  7  Dand!%  B.  181.  2  J^ent^a  Com.  117, 118, 
note.     Vide  also  Dvmn  v.  Dv/nn.  4  Paiges  Ch.  B.  425.    lAfon  v 
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Lyon,  2  Oray^B  R.  867.  Doraey  v.  Doraey^  7  Waiffa  R,  349.  HvXl 
V.  HuU,  2  Strob.  Eq.  R.  174.  Irhy  v.  Wilaon,  1  J)ev.  dk  BatL  B. 
568.  Harteau  v.  Harteau,  14  Pi(?*.  J?.  181,  186.  Td/oerian  v. 
'  Yeherton,  6  Ji^r.  iT.  /SI  24.) 

§  688.  Much  more  might  be  said  respecting  the  validity  and 
effect  of  a  divorce  granted  in  one  state  where  one  or  both  of  the 
parties  are  domiciled  in  another;  bat  it  is  not  considered  neceesaij 
to  pursue  the  subject  any  further  in  this  place.  Those  who  may 
desire  more  information  upon  the  subject,  or  upon  the  general 
subject  of  marriage  and  divorce,  than  is  contained  in  these  chapters, 
are  referred  to  the  excellent  work  of  Mr.  Bishop  on  the  law  of  mar- 
riage and  divorce,  the  sixth  edition  of  which  has  just  been  issued. 
That  work  has  been  freely  and  profitably  consulted  in  the  prepara- 
tion of  these  chapters  upon  the  same  subject.  And  perhaps  this  is 
as  good  a  place  as  any  to  suggest  that  it  is  high  time  that  the  laws 
relating  to  marriage  and  divorce  in  the  several  states  be  systematized 
so  that  they  may  be  uniform  throughout  the  entire  union.  As  it 
is  the  variety  Is  so  great  that  much  uncertainty  and  inconvenience 
exist,  which  can  only  be  obviated  by  making  the  laws  upon  the 
subject  in  all  the  states  alike,  and  this  probably  can  be  accom- 
plished only  by  an  inter-state  commission.  It  is  to  be  hoped  that 
the  legislatures  of  the  several  states  may  enter  upon  the  work  at 
once,  and  persist  in  it  until  the  needed  reform  be  effected.  The 
cause  of  morality  and  religion  alike  demand  it.  The  uncertainty 
of  the  law  in  this  respect  and  the  sad  consequences  resulting  from  it 
are  well  illustrated  by  a  case  recently  before  the  courts  of  New 
York.  {Baker  v.  PeopUy  15  HurCa  R.  256,  reversed  by  the  eowi 
of  appeals  and  the  conviction  confirmed^  not  yet  reported^ 

And  now  this  treatise  on  the  law  of  infancy  and  coverture  may  be 
appropriately  concluded.  The  materials  are  abundant  for  enlaiging 
the  volume,  but  they  would  not  add  essentially  to  its  authority  or 
value.  The  work  is  respectfully  submitted  to  the  candor  of  the  pro- 
fession, in  the  hope  that  it  will  prove  both  convenient  and  usefoL 
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husband's  title  to,  conditional,  when 896 

possession  of  wife's,  when 898 

reduction  to  possession  of  wife's,  by  husband,  what  constitutes. .  d9&-899 

of  wife,  how  reduced  to  possession  by  husband. 899-408 

survivorship  of  wife,  in  respect  to 408-409 

wife  entitled  to  provision  out  of,  when 409 

equity  of  wife  in«  rules  in  respect  to 409-410 

CIVIL  CONDITION, 

an  impediment  to  marriage,  when 880-881 

CrVIL  DEATH, 

entitles  wife  to  dower^  when 553 

what  constitutes,  and  effect  of 874 

CIVIL  LAW, 

in  respect  to  infancy,  rule  of 88 

to  testament  of  chattels,  rule  of 41 

to  marriage  of  infants,  rule  of 184 

to  different  stages  of  infancy,  rule  of 187 

to  infants  in  ventre  »a  mere 338 

rule  of,  in  respect  to  marriage  of  widows 384 

to  guardians  of  infants 385 
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COHABITATION, 

ratification  of  marriage,  when IM 

illicit,  does  not  render  parties  incompetent  as  witnesses SS7 

evidence  of  husband's  assent  to  wife's  contracts,  when. . . .  859,  361,  8® 

366.  376 

evidence  of  wife's  authority  to  purchase  necessaries,  when 861 

presumed  to  be  lawful,  when 8>'i5 

evidence  of  marriage,  when 855 

evidence  of  condonation  in  divorce  cases,  when 893-893 

COLORED  PERSONS, 

may  intermarry  with  white  persons,  when 545-546 

not  regarded  as  citizens,  when 546 

excluded  from  dower,  when 546 

may  have  dower,  when 546 

not  allowed  to  intermarry  with  white  persons,  when »  ..  SSI 

COMMUNITY, 

property,  what  is,  rules  in  respect  to 795-798,  800-801 

CONDONATION, 

receiving  back  of  wife  by  husband  is,  when 875 

bars  divorce,  when 80^-894 

definitionof    8H 

evidence  of  rules  in  respect  to 892,  894 

CONFIRMATION, 

by  infant,  what  is 53 

of  voidable  acts  of  infants,  how  effected 93-106 

CONNECTICUT, 

infants  cannot  serve  process  in,  when 87 

testament  of  chattels,  by  infants  in,  rule  in  respect  to 41 

apprentices  in,  rule  in  respect  to IS 

statute  of  limitations,  rule  in  respect  to  infants  in 173 

liability  of  infants  in,  for  fraud  in  contract 181 

generid  guardians  of  infants  in,  how  appointed 250 

liability  of  husband  in,  for  ante-nuptial  debts  of  wife 857 

real  estate  of  wife  in,  how  conveyed 533,  718 

Jointure  in,  will  bar  dower,  when 693-594 

marital  rights  in 71 3-71 6 

husband  in,  acts  as  trustee  of  wife,  when 718,  714 

wife  in,  may  sue  and  be  sued 718 

rights  of,  in  her  separate  estate 714-716 

services  of  wife  in 716 

CONNIVANCE, 

bars  divorce,  when 890-893 

what  is aa 

CONSANGUINITY, 

an  impediment  to  marriage,  when 834-8CS 

relationship  by,  nature  of 826-827 

treated  the  same  as  affinity,  when ^^ 
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CONTRACTS,  PAea. 

of  infants,  when  Yold 42,  44,  47,  48,  50,  68,    69 

voidable  only,  when 44,  48,  49,  61-62 

of  marriage  by  infants,  when  voidable 58,  184-187 

of  infants,  who  may  avoid 62-67 

when  to  be  avoided 67-73 

how  disaffirmed 78-78 

effect  of  disaffirmance  of 78-83 

of  infants,  how  confirmed 88-106 

confirmation  of,  must  be  in  writing,  when 98 

of  infants,  for  necessaries,  when  valid 107-180 

of  marriage  settlements  by  infants,  when  valid 140 

of  infants,  which  the  law  requires,  when  binding 148,  144 

made  for  the  public  service,  valid  when 146 

of  apprenticeship  by  infants,  when  vaUd 147-159 

infants  may  sue  on,  when 198,  200 

between  husband  and  wife,  when  valid 814,  822,  851 

of  wife,  husband  liable  on,  when 862,  866,  868,  869,  869 

power  of  wife  to  bind  husband  on 860 

to  husband  and  wife,  husband  may  sue  on,  when 404 

of  wife  in  New  York,  when  binding. . .  660,  668,  666,  672,  678,  676,  678 
of  marriage,  when  valid.     Vide  Mabriagb. 
of  wife,  when  binding.     Vide  Witb. 

COSTS, 

against  infants,  when  allowed 212-218 

prochein  ami,  when  required  to  pay 218 

on  sale  of  infant's  lands,  when  allowed 812 

in  actions  for  dower,  when  allowed 661 

COVERTURE, 

meaning  and  origin  of 814 

disabilities  of,  and  reason  therefor 816 

CRIME, 

infant  responsible  for,  when 188-192 

committed  through  drunkenness,  rule  in  respect  to 819 

conviction  of,  cause  for  divorce,  when 874 

CRUELTY, 

cause  for  divorce,  when 874,  876 

legal  definition  of 876 

CURTESY, 

tenancy  by,  requisites  for 280 

husband  entitled  to,  when 416,  486 

derivation  and  origin  of 415 

husband's  estate  by,  nature  of 416 

marriage,  seisin,  issue  and  death  of  wife,  requisite  to 416,  427 

must  be  legal,  and  seisin  actual 416,  416,  427 

issue  must  be  bom  aUve 416,  426 

in  life  of  mother 416,  426,  427 


928  ALPHABETICAL  INDEX. 

CURTESY  —  CONTINpBD. 

issue  must  be  such  as  may  inherit 417 

nature  of  the  estate  of 417 

whether  in  conditional  or  contingent  estate  discussed 417,  43 

seisin  of  wife,  requisite  for 427-4SI 

when  not  confined  to  lands  possessed  by  wife  during  oovertiure 49 

does  not  attach  to  a  mere  remainder , 429 

had  in  proceeds  of  wife's  lands,  when 429,  490 

in  equitable  estate,  when. .  430-431 

tenant  by,  privileges  and  powers  of 4^-433 

interest  by,  may  be  taken  on  execution,  when 433 

passes  to  assignee  in  bimkruptcy,  when 48S-434 

tenant  by,  must  be  able  to  hold  real  estate 434 

l^ow  defeated 4S4-433 

abolished  by  statute,  when 436 

CUSTODY  OF  INFA2JT9, 

rigljktof  the  father  to,  when 873,  281 

of  the  mother  to,  when S39,  774 

power  of  the  courts  in  reH>^ct  to 376,  278,  383,  282,  289 

weUkire  of  child  goyems,  when 261,296 

infant  may  elect,  in  respect  to,  when 261-288 

maybe  transferred  by  father,  when 283 

of  illegitimates,  rule  in  respect  to 267,  281 

xlght  ot  guardian  to 230-291 

D. 

DAMAGES, 

on  recovery  of  dower,  when  allowed 633-385 

in  dower,  how  computed •  •  •  • 


DEAF  MUTES, 

may  marry,  when 820 

DECIUBE,.     Vide  Judgments. 

DEEP, 

of  married  wom^,  wl^en  val]4,  and  when  not. .  •  •  317,  617»  523,  680-^540 

between  husband  and  wife,  when  void 432->S04 

to  husband  and  wife,  effect  of 525-^530 

of  wife's  real  estate,  how  executed 523»  530-532 

of  husband  and  wife  bars  dower,  when 57tMW6 

DELAWARE, 

will  of  infants  in,  rule  in  respect  to 41 

statute  of  limitations  in  respect  to  infants  in 172 

husband  and  wife  in,  may  be  witnesses,  when 841 

marital  rights  in 781-732 

wife  in,  her  power  to  hold  property 781 

entitled  to  her  personal  earnings 731 

may  prosecute  and  defend  actions 731 

dower  in,  rule  in  respect  to 731 
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right  of  married  women  in,  to  make  contracts 789 

property  of  wife  in,  cannot  be  attached  for  hiuiband'fl  debts,  when. .  789 

DEMURRER, 

parole,  definition  of.« 218 

abolished  in  the  American  States ••••• 218 

DESERTION. 

by  father  of  hhr  Mfnor  child 116 

canse  for  ditorce,  when 881,  862,  868,  876-880 

definition  of,  and  what  Is 877-879 

hiws  of  the  several  States,  in  respect  to 877-870 

separation  of  parties  not,  when 879-880 

DEVISE, 

bars  dower,  when 687-1190,  591 

jointure,  when *• 691 

DISABILITY, 

of  infants,  mle  in  respect  to 86-OT 

Fidff  Infah  Tft. 

of  hnsband  and  wife,  role  in  respect  to 822-852 

ofnuDtied  women.     VideWmL. 

DISAFFIRMANCE, 

of  infant's  acts,  what  is ..••••• 78-77 

consequence  of 78-88 

DISCRETION  OF  COURT, 

may  be  exercised  in  respect  to  divorce,  when 871,  873,  882,  888 

to  alimony,  when 905,  906 

DIVORCE, 

terminates  husband's  control  of  wife's  lands,  when 414 

wife  acquires  power  over  her  own  lands  by,  when 414 

defeats  curtesy^  when 480-486,  911,  918 

annuls  marriage  settlement,  when 602 

wife  may  do  business  as  feme  sole,  after 612-^lS 

bars  dower,  when 608,  911,  918 

-    entitles  wife  to  dower,  when 609-610^ 

definition  of 866 

the  policy  of,  opinions  in  respect  to 807,  860,  869,  870 

among  the  ancient  Jews,  when  allowed 867,  868 

Christ's  view  of 857,  858 

among  the  ancient  Greeks,  when  allowed 858,  859 

Romans,  when  allowed 859,  860 

in  France,  when  allowed 860,  861 

in  Prussia,  when  allowed 861,  862 

in  England,  when  allowed 862-864 

In  New  York,  history  of 864-866 

In  South  Carolina,  none  allowed 866,  867 

in  New  Hampshire,  history  of,  and  when  granted 867,  868* 

117 
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in  North  Carolina,  hifltoiy  of,  and  when  granted • 868, 

different  kinds  of ,  absolute  and  limited 871 

discretion  of  the  court  in  respect  to,  how  exercised 871,  83 

limited,  objections  to 878,864 

legislative,  when  and  for  what  causes  granted 878^  873 

absolute,  causes  for 873-89 

adultery  a  cause  for,  when 878,  874 

imprisonment,  cause  for,  when •.... 874 

cruelty,  cause  for,  when 874-871 

desertion,  cause  for,  when 876-891 

willful  neglect,  cause  for,  when 69 

habitual  drunkenness,  cause  for,  when 880,  881 

X)ersonal  indignities,  cause  for,  when 881,  881 

in  discretion  of  the  court,  when 888,  86S 

Jurisdiction  of  courts  in  case  of,  how  obtained. .888 

conditional  effect  of,  and  when  granted 888^  884 

action  for,  how  prosecuted 884-8i) 

defense  to 890-900 

advances  to  wife  pending  suit  for,  when  allowed 000,  90t 

decree  in  action  for,  its  effect 908,908,  910-814 

costs  in  action  for,  to  wife,  when  allowed ....MS 

alimony  after  decree  of,  when  allowed 90&-M 

2k  mmm  et  Ihoro,  e&eci  oi 918,911 

decree  of,  condusive  when ••  914-81S 

foreign,  effect  of 915-813 

DOMICILE, 

law  of,  in  respect  to  infancy 88,  186.  t\l 

in  respect  to  promissiory  note  of  infant,  rule  of 815 

of  husband,  that  of  the  wife,  when 7S 

DOWER, 

assignment  of  by  infant,  when  allowed  to  be  corrected 70 

right  of  wife  in  lands  of  husband,  how  barred 140 

vested  in  husband  for  life,  when 891 

definition  and  origin  of 540-541 

reason  for  adoption  of 50 

different  kinds  of 543 

.in  the  middle  ages,  what 54SHM 

in  the  United  States,  what  prevails 544 

at  common  law,  requisites  for 544,  547 

actions  for,  marriage  a  prerequisite  to 544 

evidence  of  marriage  in 544 

wife  not  entitled  to,  when • 544 

alien  widow,  excluded  from,  when 545,  547 

effect  of  color  upon  the  question  of 545-54S 

.alien  wife  entitled  to,  when 517 

seisin  of  husband  requisite  for,  when 547,  530 

iuonein  equitable  estate,  when 549^559 
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limited  to  the  equity  of  redemptioii,  when 551,  556 

in  mortgaged  lands,  when  allowed 552,  556,  569 

death  of  husband  a  prerequisite  for,  when 553 

birth  of  issue,  not  requisite  for,  when 558 

what  property  subject  to 554,  555 

in  lands  held  in  common,  rule  in  respect  to 556-560,  664 

in  case  of  exchange  of  lands  by  husband,  when 561,  56d 

defeated  by  alienation  of  husband,  when 562 

wild  and  uncultiyated  lands,  not  subject  to  when 562,  563 

in  case  of  partition  of  lands  held  in  common 664,  505 

not  in  remainder  and  reversion,  when 569-570 

in  lands  held  in  Joint  tenancy,  when 570,  571 

in  trust  estates,  when  allowed 571,  578 

in  lands  held  by  contract  of  purchase,  when 578-574 

in  dower  lands,  when 575-576 

in  insurance  money,  when 576 

not  in  lands  appropriated  to  public  use 577,  578 

how  barred  or  defeated 578-613 

release  of,  operates  as  estopi>el,  when. 581,  583 

ante-nuptial  contract  bars,  when 586-587,  589 

conveyance  by  husband  will  not  bar,  when 587 

property  given  by  will  in  lieu  of,  will  bar,  when 603 

sale  of  proi)erty  by  execution  will  defeat,  when 608 

in  husband's  lands  on  divorce,  when 608-610 

adultery  of  wife  does  not  bar,  when 610,  611 

barred  by  post-nuptial  contract,  when 611 

assignment  of,  rule  in  respect  to 613-643 

is  consummate,  when 614-617 

nature  of  estate  in,  before  assignment 617,  618 

assignment  of,  by  whom  made 618,  619 

may  be  assigned  by  parol,  when 619-630,  633 

after  assignment,  nature  of  estate  of 620 

recovered  by  writ  urids  mkU  haJbet,  when 631 

ejectment  for,  when  proper 620 

demand  of,  before  action,  when  necessary 632,  628 

assignment  of,  by  commissioner,  when 624,  685 

summary  process  for  admeasurement  of. 625-627 

sum  of  money  awarded  in  lieu  of,  when 639,  630 

must  be  assigned  for  life  of  widow,  when 631 

mistake  in  assignment  of,  how  corrected 631-633 

damages  on  recovery  of,  when  allowed ^ 688-635 

in  improved  lands,  rule  in  respect  to 686,  637 

action  for,  proof  in 688-641 

taken  subject  to  incumbrance,  when 641,  643 

proceedings  in  equity  to  recover 643-651 

assignment  of,  hi  equity,  when 648,  649 

plea  of  purchase,  defense  to  proceedings  in   equity  to  recover, 
when , 645-647 
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in  equity  of  redemption M7,  648 

costs  in  equity  to  recoyer,  when  allowed ttl 

lands  assigned  to  widow,  her  power  over tS\rt&i, 

her  liabilities  on 

FiasWtitts. 

XX)WSBESS, 

her  estate  nature  of .' * 4{17-618»  6S7-64I 

taken  subject  to  inctunbronces^  wlMn 441-U! 

her  seisin,  that  of  her  husband,  when 641 

favorite  of  thelaw«  when .*.... MS 

]>riyileges  in  her  estate,  rule  in  resi^ect  to. « « 690 

her  right  to  emblements,  when 1(54-655 

liability  of,  in  respect  to  the  estate. « ^  • « 666-6S7 

DKUKKENNESB, 

Avoids  matttage  contract,  when ^9,  8M 

noekcttsefor  crime,  when 819 

c&tiS6  fdf  divorce,  when 891,  MB,  S76,  880^  881 

habiUial,  What  Cdnstitutas m 

DUBES8, 

avoids  marriage  oontraet,  when 8S5-836 

E. 

BMBLEMKNTS, 

on  wife's  land  at  husband's  death,  how  diqpesed  of 414 

belong  to  tenant  on  lease  lands,  when, 414 

after  divorce,  who  entitled  to 414r-41S,  611 

on  dower  lands,  widow's  right  to 664-65S 

EMAKCIPATION, 

of  minor  child  by  parent,  how  effected dOO-dOl 

pareflt  cannot  entitle  himsdf  to  servicsas  of  diM  alter aoi 

marriage  of  inftmt,  operates  as,  wheti 601 

BNGLAND, 

termination  of  infancy  in 14 

contracts  of  infants  in,  when  void 46 

how  ratified 100 

liabili^  of  parent  in,  to  support  minor  child 116 

marrii^  of  infants  in,  rule  in  respect  to 133 

law  of  apprenticeship  in,  origin  of \4^ 

apprentices  and  servants  in,  hours  of  labor  for 157 

statute  of  limitations  in  respect  to  infants  in  ....  * 174-17S 

criminal  liability  of  infants  in 166 

actions  by  infants  in,  how  prosecuted 196, 

children  in  ventre  ta  mtre  ixit  rights  of 

who  are  considered  bastards  in 881-463 

custody  of  infants  in,  rule  in  respect  to 678 

maintenance  of  infants  in,  rule  in  respect  to 694-866 
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dower  in,  rules  in  respect  to 64t,  549,  6^9 

divorce  in,  rules itt  cesgpreist  to ,... ..., SfiMH  871 

decree  of  divorce  in,  nm,  when, ^««,. ••.,4. ««...«« 903 

ENLISTMENTS. 

of  infants  in  army  and  navy,  wlien  binding 140 

in  volunteer  company,  wlien  binding 146-147 

9QUIT7, 

of  wife  in  her  personal  effects ,...,.... 409 

dower  in,  proceedings  to  recover 641^051 

jurisdiction  of  courts  of,  in  cases  of  dower 642-6tf,  $47,  64fl 

ppocaeedings  in,  l6or  dower,  plea  of  pnrchaae  a  ikifmm,  when. , . .  645,  647 
courts  of,  when  proper  forum  in  which  to  institute  itKPQsedij^gs,  647-648 

dower  assigned  in,  when 648 

courts  of,  will  not  interfere,  when , 649 

mesne  profits  and  damages  in  dower,  when  recovered  in. . , 549,  650 

costs  in  dower  cases,  when  recovered  in , 651 

ESTOPPEL, 

net  applicable  to  infaiils,  w4kea 108 

different  nde,  when 108,  104 

applicable  to  infants  on  coming  of  age,  when 108 

Infant  cannot  claim,  against  adult,  when 106 

deed  of  wife,  will  not  .operate  as,  when ^...«...« 818 

what  acts  of  married  women  will  operate  as 819 

release  of  dower,  operates  as,  when .,.>...,..•  561,  582 

EVIDENCE, 

in  case  of  necessaries,  burden  of. 126-180 

of  Infancy,  burden  of 127,  215-217 

against  infants,  rule  in  respect  to 18? 

of  childre9  beii»g  boru  aUw,  what. . ,  ..,...-••-.-.. 28a 

iji  case  of  bastard*  what .,,,.. • « 282 

of  legiUmwjy  of  cl\Ud^e^,  whAt 288 

^^marriag^t  iP  action  for  dower «,.. 544 

in  case  of  dower,  of  death  of  husband,  what 658 

in  cases  of  dower,  rule  in  respect  to 888-641 

of  marriage,  what  Is 854,  865 

BXCHANGS, 

of  lands  by  infants,  when  voidaUe.... ^ ....^*» 59 

of  lands  by  husband,  effect  of ,  on  dower 561,  562 

BXECUTOR, 

infant,  rule  in  respect  to 42,  188-184 

liable  for  fraudulent  execution  of  his  trust,  when 178 

how  to  sue 197,  198 

must  appear  in  action  by  guardian,  when 211 

a  child  in  ventre  »a  m&re,  may  be  appointed,  when 228 
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FATHER, 

assent  of,  to  contract  of  minor  child,  when  implied IIJ 

may  bind  child  as  apprentice,  when IS 

infant  liable  for  trespass  or  wrong,  done  by  order  of 180 

may  bring  action  for  personal  injuries  to  child,  when SOS 

right  of,  to  custody  of  infant 878^  287 

power  of,  oyer  person  of  children,  Roman  law  in  respect  to 875 

obligation  of ,  to  support  minor  child 280^  M 

TEME-COVERT.    FSfltf  Wife. 

FEME-SOLE, 

wife  may  act  as,  when 486»  613,  51S,  fi81»  8tt 

T%i0  WiFB. 

FLORTOA, 

will  of  infants  in,  rule  in  respect  to 41 

statute  of  limitations  in  respect  to  infants  in ITS 

liability  of  husband  in,  for  debts  of  wife SS7 

*  marital  rights  in 781^790 

property  of  wife  in,  secured  to  her  by  oonstitation 788 

not  protected  from  husband's  debts,  when 789 

wife  in,  cannot  convey  her  property,  when 789 

may  sue  and  be  sued,  when. 788,  790 

dower  in,  rule  in  respect  to 790 

property  of  wife  in,  how  charged 790 

wife's  property  in,  how  conveyed 790 

FORNICATION, 

what  is,  and  how  it  a£Fects  the  marriage  relation 857,  898 

means  adultery,  when 858 

FRANCE, 

illegitimate  children  in,  rule  in  respect  to 8S8 

custody  of  infants  in 875 

ante-nuptial  contracts  in,  rule  in  respect  to 477 

divorce  in,  when  allowed 800,  861 

FRAUD, 

action  founded  on,  infancy  no  defense  to,  when 180^  181 

infant  liable  for,  when 183 

win  vitiate  transaction,  when 818,  587 

avoids  contract  of  marriage,  when 889-818 

G. 

GEORGIA, 

statute  of  limitations  in  respect  to  infants  in 178 

illegitimate  children  in,  rule  in  respect  to 888,  889 

liability  of  husband  for  wife's  ante-nuptial  debts  in 958 

wife's  real  estate  in,  how  conveyed 587 

marital  rights  in 788-789 
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GEORGIA  —  CONTIHITED.  p^g^ 

wife's  property  in,  free  from  debts  of  husband,  when 788 

wife  in,  may  sue  and  be  sued,  when 788 

dower  in,  rule  in  resi>ect  to 788 

wife  in,  may  act  as  frnM-^dU,  when 788 

husband  in,  may  recover  damages  for  torts  on  wife 789 

GERMANY, 

illegitimate  children  in,  rule  in  respect  to 282 

GESTATION, 

period  of,  how  calculated 838 

evidence  of 888,  884 

GIFTS. 

from  husband  to  wife,  when  valid 614-510 

when  void 619-620 

GREEKS, 

divorce  amimg,  when  allowed 858,  859 

GUARDIAN, 

cannot  avoid  act  of  infant,  when 85 

Infant  may  name,  when 142 

overseers  of  the  poor  are,  in  what  cases 150 

statute  of  limitations  not  applicable  to,  when 175 

action  by  infant  must  be  prosecuted  by 103-196 

not  considered  party  to  action,  when 194 

of  infant  plaintiff,  how  appointed 198,  199 

defendant,  how  appointed 208 

ad  Utmn,  powers  and  duties  of 211 

not  required  to  pay  costs,  when 218 

definition  of 285 

different  kinds  of,  for  infants,  by  the  common  law  and  by  statute. . .  285 

at  eommon  law,  rules  in  respect  to 235-248 

in  Moalrjf,  origin  of  and  powers  and  duties  of 285-286 

how  perfected  and  terminated 286 

tn  9ooage,  who  may  be  and  how  appointed 287,  288 

rules  in  respect  to 288 

by  nakire,  powers  and  duties  of 288,  240 

by  nurture,  who  is,  and  powers  and  duties  of 240-248 

by  sUUute,  powers  and  duties  of  and  rules  in  respect  to 243-245 

teMtamentary,  powers  and  duties  of 245-249 

general,  appointment  of,  and  powers  and  duties  of 249,  264 

accounts  of,  when  made  and  what  to  contain 264-287 

services  of,  how  paid. 267 

accounts  of,  when  made,  and  what  to  contain 267-271 

relations  of,  with  ward,  rules  in  resi>ect  to 271,  272 

entitled  to  custody  of  ward,  when 290 

special,  to  seU  infant's  lands 806-810 
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H. 

HABEAS  CORPUS,  r^a. 

to  obtain  poBsesdon  of  iqipnDtiGe,  wben IW 

to  obt^  CHBtodjof  Infants,  when  proper !71 

in  favor  of  mother  of  inf&nt,  when 285,  388 

guardian  majhtwe,  when SU 

ri^t  of  guardian  cannot  be  tried  npoa sn 

principle  xA  T9*  aifadUx^  applicable  to,  when m 

HOLLAND, 

iUegitimate  children  in 2n 

HOMESTEAD, 

In  New  HfunpaliiTe,  law  in  respect  to m 

InTermoDt,  law  in  respect  to WT-4K 

in  Minnesota,  Uw  In  respect  to 130 

BVIfflAND, 

infant,  maf  bring  action  for  debauching  wife,  wlun MB 

cannot  contract  with  bi«  wife,  when W 

his  relations  with  his  wife 314 

wife's  personal  property  vests  in,  when 391,  W 

entitled  to  wife's  earnings,  when 831,  38B,  SSt 

diaabilitiee  of. SSS-Sa 

may  be  witness  for  or  against  wife,  when SSS-SSS,  339 

liable  for  debts  of  wife,  wlien 3S2-S0B,  SW 

for  what  debts  of  wife  liable 8S8-97* 

maj  administer  on  wife's  estate,  when 336 

liable  for  wife's  neceflsariee,  when S>B-3tV 

bound  b;  contract  of  wife,  when 860-90 

acts  of,  wlist  will  Justify  wife  in  leaving  his  home 86C-8t7 

right  of,  to  select  his  own  residence 3T8 

liability  of,  for  torts  of  wife S7S-I8( 

personal  iM'operty  of  wife,  becomes  vested  in,  when 104,  406 

must  reduce  wife's  property  to  possession,  when 887,  897,  Ot 

entitled  to  wife's  real  QBtale  and  cliatteU  real,  wben 8M-an 

death  of,  wife's  personal  property  survives  to  wife,  when 891  418 

survives  to  wife's  personal  property,  when SW8,  IN 

his  title  to  wife's  cboses  in  action  and  how  acquired 89S-888,  408 

may  bring  action  for  wife's  choses  in  action,  when US 

what  acts  of,  constitute  a  reduction  to  possession  of  wife's  choaea  in 

action Wb-WS 

cannot  assign  wife's  contingent  interest  in  choees  in  action,  when,  401,  4(9 

may  sue  without  joining  wife,  when. ., 40S^-4IU 

legacies  to  wife,  t>ecouke  property  of,  when 40S,  407 

bis  interest  In  his  wife's  realty 411 -415 

interest  of,  in  wife's  land,  may  be  sold  on  execution,  when. 411,  41'i 

may  lease  wife's  land,  when 4U,  413 

hla  interest  in  wife's  realty  ceases,  when 414 

his  tenancy  by  the  courtesy  in  wife's  landa 411  4dd 

bis  power  over  his  wife's  paraphernalia 438,  UV 
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HUSBAND  —  CojiTLN  iim>.  fao. 

hiB  marital  rights  in  trust  property 44£f 

trustee  for  his  wife,  when 446,  485 

possession  of  wife's  personal  property  not  fraudulent,  when 466 

must  perform  ante-nuptial  contract,  when 473-401 

preoluded  from  disturbing  ante-nuptial  settlement,  when 489 

his  post-nuptial  contracts  when  binding  and  rules  in  respect  to  . .  491-506 

renounces  his  right  to  wife's  person,  when GOd-504 

may  permit  wife  to  do  business,  when 6^9 

loses  his  right  to  his  wife's  earnings,  when 510-512 

oannot  convey  estate  to  wife,  when 5t4 

gifts  from,  to  wife,  when  valid 514-517 

when  void 519-520 

may  settle  separate  estate  upon  his  wife^  when 517 

joint  grants  to  him  and  wife,  effect  of 525-580 

must  join  in  wife's  conveyance,  when ^i-4S40 

wife's  dower  right  in  lands  of«  rules  in  respect  to 540-558 

may  be  agent  for  Ms  wife,  when ^...  661-662 

Biarital  righU  of,  in  New  York 657-688 

Vide  Mabttax*  Riohts. 

BTJSBAND  AND  WIFE, 

their  rights  to  the  custody  of  their  children,  rules  in  respect  to. .  278-279 

must  sue  and  be  sued  jointly,  when 820,  858,  880,  881 

mutual  disabilities  of 822-852 

may  be  witnesses  for  and  against  each  other,  when 828-827 

competency  of,  as  witnesses  for  and  against  each  other,  statutes  of  the 

several  States  in  respect  to 827*^850 

deed  of  separation  by,  not  effectual,  when 851 

contracts  between,  void  when 851 

gifts  between,  rule  in  respect  to « 861,  514-517 

actions  against,  for  wife's  ante-nuptial  debts 858-856 

jointly  liable  for  tort,  when , 880 

may  be  jointly  indicted,  when 888 

lease  executed  by,  jointly,  effect  of 465,  418 

one  person  in  law,  when 408,  514 

transactions  between,  when  binding 468,  465,  469 

antenuptial  agreements  of,  rules  in  respect  to 469-480 

post-ouptial  contracts  of,  rules  in  respect  to 491-506 

articles  of  separation  between,  when  valid 498-498 

real  estate  of,  capacity  in  which  held 524 

grants  to,  jointly,  effect  of 525-580 

i  joint  tenants,  or  tenants  in  common,  when 525-527 

*  must  join  in  eonveyanoe  of  wife's  land,  when 580-540 

may  be  witness  for  and  against  each  other  after  divorce,  when 912 

Vids  Habit AL  Rioht& 

118 
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L 
ILLIKOIS,  BMiL 

infancyof  females  in 31 

will  of  infants  in,  rule  in  respect  to 41 

statute  of  limitations  in  respect  to  infants  in ITS 

illegitimate  children  in,  rule  in  respect  to 88^233 

liability  of  husband  in,  for  ante-nuptial  debts  of  wife 8SB 

dower  in,  barred  by  jointure,  when 607 

marital  rights  in 74&-75S 

husband  and  wife  in,  may  maintain  action  against  each  other,  when,  748 

wife  in,  may  act  9AfefrM-9oU,  when 749-7S3 

real  estate  of  wife  in,  how  conveyed 7SS 

wife's  separate  estate  in,  how  charged 7S2-75S 

husband  and  wife  in,  may  sue  jointly,  when 79X 

IMPEDIMENT, 

to  marriage,  what  is 817-8S4 

want  of  requisite  age  is,  when 817,  818,  826 

mental  incapacity  is,  when 818-831 

impotence  is,  when 821-834 

consanguinity  is,  when 834-828 

affinity  is,  when 834-838 

race  or  color  is,  when 888-890 

want  of  consent  of  the  court  is,  when 830 

civil  condition  is,  when 89I>-8S1 

prior  marriage  is,  when 8S1-8S4 

IMPOTENCE, 

what  is 83t-8@ 

an  impediment  to  marriage,  when 831-824 

discussions  in  respect  to 823-824 

how  proved 834 

cause  for  divorce,  when 861,  8<K,  886,  868 

IMPRISONMENT, 

cause  for  divorce,  when 874 

INDIANA, 

will  of  infants  in,  rule  in  respect  to 41 

infant  In,  estopped  from  disaffirming  deed,  when 105 

age  of,  consent  to  marriage  in ISS 

apprenticeship  in,  rule  in  respect  to 154 

statute  of  limitations  in  respect  to  infants  in 173 

actions  by  infants  in,  how  prosecuted 105 

illegitimate  children  in,  rule  in  respect  to 233-333 

custody  of  infants  in,  rule  in  respect  to 359 

testimony  of  husband  and  wife  in,  law  in  regard  to 836,  3S7 

liability  of  husband  in,  for  wife's  ante-nuptial  debts 338 

wife's  real  estate  in,  how  conveyed 684,  535,  743,  745 

dower  abolished  in 697 

marital  rights  in 748-748 
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INDIANA — COMTIKUED.  PAai. 

wife  in,  may  hold  property,  when 748 

wife's  separate  estate  in,  rales  in  respect  to 742,  748 

separate  estate  of  wife  in,  how  charged 746,  747 

wife  in,  may  bring  action  in  her  own  name,  when 748 

INDIANS, 

their  rights  to  property  and  dower,  roles  in  respect  to 546 

INPANCY, 

terminates  when 88-85 

most  be  pleaded  specially,  when 46,  172,  178 

plea  of,  defense  to  action  for  tort,  when 180,  188 

different  stages  of 187 

how  tried  and  burden  of  proof 314r-dl5 

fact  of,  how  proved 814^  815,  817 

INFANT, 

who  is  and  who  is  not 88,    84 

when  emancipated 84 

male  and  female,  difference  between 84 

law  of  domicil  in  respect  to 86 

2n  Io0»  and  2ai; /00ft  with  respect  to 86 

disabilities  of 86-43 

cannot  hold  office,  when 87,  88 

liabilities  of 88,  66,  108-130,  178-198 

may  be  witness,  when 88,  89,  40 

may  make  will,  when 40-41,  187 

what  acts  of,  are  void 42,  44,  47,  48,  68,  59 

void  and  voidable  acts  of,  how  determined 48-46,  62,  61 

voidable  acts  of,  what  are 49,  61-57,  65 

how  confirmed....: 51,  78-83,  88,  91-97 

Judgment  against,  when  valid 54,  68,  175-177,  218-228 

promissory  note  of,  voidable  only,  when 54,  55,  77 

contracts  of  marriage,  by  whom  voidable 58 

voidable  acts  of,  by  whom  to  be  avoided 68-67 

when  to  be  avoided 67-78 

how  avoided 78-78 

disaffirmance  of  acts  of,  effect  of 78-88 

voidable  acts  of,  how  affirmed 88-107 

confirmation  of  voidable  acts  of,  to  be  in  writing,  when 98 

doctrine  of  esioppei  not  applicable  to,  when 108 

contracts  of»  for  necessaries,  rules  in  respect  to 107-180 

may  bind  others  for  necessaries,  when 118 

husband,  liable  for  anU-nupUal  debts  of  wife,  when 184 

capacity  of 180-184 

may  hold  what  offices 1 81 

may  act  as  attorney,  when 181,  188 

may  hold  property,  when 188 

may  grant  copy  holds,  when 188 

may  present  to  a  church,  when 188 
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INFANT — Cowrnnjaa). 

maj  be  executor  or  administrator,  wboa.* ».« 1S3-134 

may  contract  marria^ne,  when * Idi-lS? 

afe  of,  consent  to  marriage  ol,  what  is «. . .^«. .  ^. ^ , .  135,  196 

may  declare  uses,  wken >. ,^^^,. 137 

may  execute  marriage  settlements,  when 13S-140 

when  barred  by  Jointure  before  marriage 138,  140,  141 

may  name  guardian,  when 14^143 

contracts  by,  when  binding 14^1i7 

putative  father  pf  bastard,  may  enter  into  bonds^  wh^n 143 

may  Mud  himself  by  jeoogni^ance,  wb^n 144 

is  bpuAd  by  Acts  the  law  reqniras  him  to  dp. ..«.,. 144 

m^enliat  iu  thear^ly  aAd  uavy,  when ^.,..«»..r 146 

iu  volunteer  ppmpany,  wtoi .-..-*.#. -.•  146,  147 

may  become  an  appreAtice.  when  aud  how ^ ^ . .  147-158 

may  recover  for  his  services,  when 169 

9iay  be  trustee,  when ** " \69,  166 

barred  by  conditions  in  conveyance,  when 166-167 

laches  not  imputed  to,  when 167-177 

not  barred  by  statute  of  limitations,  when 161^175 

judgments  and  decrees  against,  binding  when 175 

decree  against,  by  default  invidid,  when 175 

not  affected  by  recitals  in  deed,  when 176 

courts  win  protect  the  rights  of,  when 176 

liable  for  what  acts 178-lft8 

capable  of  committing  crime,  when 167-190 

age  of,  discretion  of,  rules  in  respect  to 188,  160,  191 

appearance  of,  in  criminal  cases,  rules  in  respect  to 193 

proof  in  criminal  cases,  when  infancy  is  set  up 193 

may  bring  actions,  when 193-206 

actions  by  and  against,  how  commenced  and  defended. 195-311 

costs  against,  rules  in  respect  to. Sll-218 

cannot  be  cognlzer  in  a  fine,  when 314 

admissions  of,  evidence  against  him,  wlien 316 

baptism  of,  how  proved tt7,  318 

parol  demurrer  by,  when  allowed 218-333 

in  centre  ta  mere,  who  is.  and  right  of 383-^SO 

when  confAdered  in  ene 938,  339,  88o 

guardianship  of 335-373 

custody  of 373-391 

services  of,  who  entitled  to 374,  877 

maintenance  of,  rules  in  respect  to 393-399 

real  estate  of,  how  and  when  sold 399-313 

husband,  Mable  for  wife's  ante-nuptlal  debts,  when 853-353 

necessaries,  when 359 

feme  eowrt,  husband  has  curtesy  in  proceeds  of  lands,  when 430 

wife,  barred  by  Jointure,  when 595 

may  assign  dower,  when 68 

relief  of,  in  case  of  Improper  assignment  of  dower 6.8 
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INSANITY,  FAoi. 

cause  for  divorce  in  Pnusia,  when 861,  862 

IOWA, 

will  of  infants  in.  role  in  respect  to » 41 

age  of,  consent  to  marriage  in 186 

apprenticeship  of  miners  in,  rule  in  req[)ec4  to 163 

statute  of  limitations  with  respect  to  infants  in 178 

judgments  and  decrees  against  mfants  in 2dl 

testimony  of  husband  and  wife  in,  rules  in  respect  to 842,  848 

real  estate  of  wife  in,  how  conveyed 686-687 

marital  rights  in - 760-768 

feme-covert  m,  may  hold  property,  when * 760 

husband  in,  entitled  to  servioes  of  wife^  when ^ 760,  768 

wife  in,  may  sue  and  he  soed,  when , ^ 760,  761 

conveyance  from  husband  to  wife  in 761 

wife's  separate  property  in,  how  charged 768 

J. 
JOlNTtJRE, 

by  infants,  when  binding 188,  140 

infant  wife  bound  by,  when 141 

by  wards  of  court,  rules  in  respect  to..... .r.  141-142 

husband  required  to  make,  when 142 

dower  barred  by,  when 688-602 

rules  respecting 602-608 

JUDGMENT, 

against  infants,  when  valid  and  when  may  be  avddad 64,  66,    68 

176-177,  218-222 

when  and  how  avoided 68,  60,  74,  207 

may  not  be  avoided,  when lOSt,  176,  207 

cannot  be  taken  against  infant,  by  default,  when 176,  207 

infancy  may  be  pleaded  to  action  on,  when 176 

against  infants,  day  must  be  given  when 175,  176,  177,  218-222 

may  be  opened  against  infants,  when 176,  207,  200 

in  respect  to  infants  in  ventre  ea  mere,  when  binding 226 

for  wife's  debts  dum  aola,  how  enforced 866-869 

in  divorce  cases,  its  eflecte 902,  908,  910-914 

JUDICIAL  ACTS, 

of  infants,  voidable,  when 69 

K. 

KANSAS, 

will  of  infants  in,  rule  in  respect  to 4i 

statute  of  limitations  in  respect  to  infants,  in 172 

testimony  of  husband  and  wife  in,  rule  in  respect  to 844-846 

marital  rights  hi 767-768 

feme-eovert  in,  may  hold  property,  when 767 

dower  and  curteaj  abolished  in 767 

wife  in,  may  sue  in  her  own  name  when 768 
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KENTUCKY, 

will  of  infants  in,  rule  in  respect  to 41 

apprenticesphip  of  minors  in,  rule  in  respect  to 153 

jurisdiction  of  county  court  in,  over  orphans  and  children 157 

statute  of  limitations  in  respect  to  infants  in 17i 

sale  of  infants  real  estate  in,  law  in  respect  to ;I10 

testimony  of  husband  and  wife  in,  rule  in  respect  to 347 

liability  of  husband  in  for  ante-nuptial  debts  of  wife 858,  778 

wife's  real  estate  in,  how  conveyed 687,  781-788 

jointure  bars  dower  in,  when 599,  749 

marital  rights  in 778-78S 

interest  of  husband  in  wife's  property  in 778 

wife  in,  may  use  property  of  husband,  when 7.'8 

may  trade  as  a/afiM-«>20,  when 779 

separate  estate  of  married  woman  in,  how  created 779 

general  estate  of  fems-cov&rt  in,  liable  for  necessaries,  when 780 

estates  of  married  women  in,  law  in  respect  to 780,  781 

curtesy  and  dower  in 783 

wife  in,  may  bind  herself  as  surety  when 78i 

L. 

LACHES 

not  imputed  to  infants,  when 167-177 

exception  to  the  rule  as  to  infants 1Q8 

of  administrator,  bars  infant  of  his  remedy,  when 175 

of  trustees,  bars  eegtui  qus  truit,  when 175 

LANDS, 

privileges  of  dowress  in 651 

waste  of,  by  dowress,  what  is. 651-654 

dower,  emblements  on  rule  in  respect  to 654-655 

charges  on,  to  he  discharged  by  dowress,  when 655-657 

Vide,  Wife,  Marital  Rights. 

LEGACY, 

to  infant,  interest  allowed  on,  when 170 

to  infants  in  ventre  ea  mere,  when  valid 288,  291 

to  wife,  husband  may  recover,  when 404,  406,  406 

will  not  pass  by  assignment  of  husband,  when 406 

survives  to  her,  when 406 

liable  for  husband's  debts,  when 406,  407 

payment  of,  to  wife,  void  as  to  husband,  when 407 

must  be  recovered  in  chancery,  when 407 

barsdower,  when 608 

LEVITICAL  DEGREES. 

marriage  within,  when  prohibited 894 

LEX  LOCI 

governs  as  to  domicil,  when 35,  8^  196 

governs  in  respect  to  infants'  contracts,  when 915 

governs  as  to  marriage,  when .....•••  834 
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LIABILITY,  FA91. 

of  infant,  rales  In  respect  to 88,  107 

for  necessaries,  when 107-180 

for  breach  of  trust,  when 166 

for  malfeasance  in  office,  when. 178,  182 

as  executor,  when. 178,  186 

for  torts  and  injuries,  when 180-185 

for  personal  assaults,  when 185 

in  actions  for  trespass 185 

for  the  negligence  of  his  servant  186 

for  criminal  acts,  when   187-192 

parties  to  infants,  when 198-206 

prockem  ami,  when 211 

infant  on  promissory  note,  when 216 

husband  for  debts  of  wife 852-879 

for  wife's  trespasses,  slanders  and  libels 854 

ceases,  when 858,854,  855 

as  administrator  of  wife. .  855 

on  Joint  Judgment 856 

for  wife's  ante-nuptial  debts,  statutes  in  respect  to. .  856-859 

necessaries,  when 859-879 

wrongful  acts,  when 879-884 

attaching  to  tenancy  by  curtesy,  what 482 

of  dowress  in  respect  to  her  lands 655-657 

LIMITATIONS, 

infants  not  bound  by  statute  of,  when 168-177 

bound  by  statute  of,  when 168,  172,  177 

statute  of,  in  respect  to  infants,  plea  of  and  burden  of  proof 178 

does  not  bar  trust  estate,  when 174 

not  applicable  to  guardian's  account,  when 176 

LOUISIANA, 

will  of  infants  in,  rule  in  respect  to 41 

infant  executors  in,  rule  in  respect  to 188 

apprenticeship  of  minors  in,  law  respecting 152 

statute  of  limitations  in  respect  to  infants  in 178 

testimony  of  husband  and  wife  in,  rule  in  respect  to 849 

wife's  real  estate  in,  how  conveyed 587 

marital  rights  in 795-798 

community  property  in,  rules  in  respect  to 795-797 

wife  in,  may  contract  aBfeme-tole,  when 795 

disabiUties  of  wife  in 798 

wife  in,  may  bind  her  separate  property,  when 798 

MAINE, 

win  of  infants  in,  rule  in  respect  to 41 

infant  executor  in,  rule  in  regard  to 188 

age  of  consent  to  marriage  in 185 

apprenticeship  of  minors  in,  rule  in  respect  tr     152 

hours  of  labor  for  children  in 157 
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Statute  of  limitatioDB  in  respect  to  iiiiants  in ^ ITS 

testimony  of  husband  and  wife  in,  rule  in  regard  to 8SS 

liability  of  husband  in,  for  wife's  ante-nupiial  debts. 357 

real  estate  of  wife  in,  how  conveyed 531,  €87 

marital  rights  in ^ 683-489 

wife  in,  may  own  and  control  property,  when 6SS 

may  make  contracts  and  sue  and  be  sued,  when 684 

mortgage  executed  by,  when  valid 685 

may  transact  business  in  her  own  name 686 

may  convey  land  to  her  husband,  when 688 

husband  in,  liable  for  wife's  torts,  when 688 

wife  in,  treated  as  s,feme-iole,  when. 689 

may  act  as  executrix,  when 680 

HAJKTENAKGE, 

of  infants,  obligation  of  parents  in  respect  to 298-294 

from  legacies,  when 295-898 

jwisdiotion  of  courte  in  respect  to 295-299 

priociple  on  WMch  allowed 295,  298 

inquiry  when  made  in  respect  to 298 

out  of  what  fund  to  be  allowed 297-299 

ci  infants,  general  rale  in  respect  to 811 

VideWwA, 

MARITAL  RIGHTS, 

in  New  York,  rules  in  respect  to. ...  • 657-68S 

in  Maine,  rules  in  respect  to 688-689 

in  New  Hampshire,  rules  in  respect  to 68IM03 

in  Vermont,  rules  in  respect  to 693-698 

in  Massachusetts,  rules  in  respect  to 608-7Q8 

in  Rhode  Island,  rules  in  respect  to 708-718 

in  Connecticut,  rules  in  reqiect  to... 718-718 

in  New  Jersey*  rules  in  respect  to 717-723 

in  Pennsylvania,  rules  in  respect  to 728-731 

in  Delaware,  rules  in  respect  to 731-738 

in  Maryland,  rules  in  respect  to. , 783-738 

in  Ohio,  rules  in  respect  to 796-739 

In  Michigan,  rules  in  respect  to 739-748 

in  Indiana,  rules  in  respect  to. 742-748 

in  Illinois,  rules  in  respect  to 74&-755 

in  Wisconsin,  rules  in  respect  to 755-758 

in  Minnesota,  rules  in  taspect  to...... «....  75&-760 

in  Iowa,  rules  in  respect  to 760-763 

in  Missouri,  rules  in  respect  to 763-767 

in  Kansas,  rules  in  respect  to 767-768 

in  Nebraska,  roles  in  respect  to 768-770 

in  Colorado,  rules  in  respect  to 770 

in  Nevada,  rules  in  respect  to 770-771 

in  Oregon,  rules  in  respect  to 771-772 
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in  California,  rules  in  respect  to ,...,..  771^776 

in  Virginia,  rules  in  respect  to , ,.  775-778 

ill  West  Virginia,  rules  in  respect  to *..,,.  776-778 

in  Kentucky,  rules  in  respect  to , 778-788 

in  Tennesee,  rules  in  respect  to »...«,  78^785 

in  North  Carolina,  rules  in  respeot  to f.,*» •  785-787 

in  South  Carolina,  rules  in  respect  to , ,. . , 787 

in  Georgia,  rules  in  respect  to , 788-789 

in  Florida,  rules  in  respect  to 789-790 

in  Alabama,  rules  in  respect  to 790-793 

in  Mississippi,  rules  in  respect  to 7})8-795 

in  Louisiana,  rules  in  respect 795-798 

in  Arkansas,  rules  in  respect  to 798-800 

in  Texas,  mks  in  respect  to 800-808 

in  the  territories,  roles  in  respect  to 808-805 

HABBIAGE, 

contract  of  by  infant,  voidable,  when 58,  184 

how  ratified. 94,  184 

infants  may  contract,  when. , »  134,  186 

age  of  consent  requisite  for. , ,....,,...  d^,  184-186 

eontract  of,  by  infant,  when  void ,  135,  186 

consent  of  parents  or  guardians  to,  when  aocesscoy 185-186 

without  consent  of  parents,  effect  of 185-136 

lex  tod  governs,  when 186 

of  minor  child,  operates  as  emancipation,  when 186,  201 

of  ward  of  court,  when  a  contempt 142 

of  female  ward  terminates  guardianship,  when 246,  247 

effect  of,  on  the  parties  to 814 

operates  as  a  gift  to  husband  of  wife's  personal  projMrty,  when. 821 

884,  885,  889,  895 

mutual  disabilities  incident  to 822-862 

vests  wife's  chattels  real  in  husband,  when 890-892 

effect  of,  upon  wife's  real  estate 411,  486,  487 

good  consideration  for  contract,  when 478,  484,  491 

effect  of,  upon  wife's  property  in  New  York 670,  671 

nature  of,  and  its  importance 805-809 

regarded  as  a  civil  contract,  when. 805-806,  856 

peculiarities  of  the  contract  of 806,  808 

is  a  civil  institution  or  state 606-^919 

definitions  of 907-808 

what  i9  necessary  to  constitute , 909^1%  914-^17,  865 

polemnization  of,  wlien  n^c^ssary , 910«812,  856 

clandestine,  wh^n  valid 811 

how  proved 816*^17,  964,  856 

parties  to,  must  be  able  to  conimct » 817 

impediments  to 817-^898,  862 

parties  to,  must  be  willing  to  contriMt «.»  885,  886 

4urai8  avoids  contract  of ,  when ,., 986-888 

119 
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fraud  avoids  contract  of,  when 888-843 

need  not  be  solemnized,  when 818 

who  may  solemnize 818-850 

irrQg:ular,  voidable  only,  when 890,  8S1 

▼Old  and  voidable,  what  is 851-851 

canonical  impediments  to,  effect  of 8SB 

civil  impediments  to,  effect  of 8tt 

decree  nullifying,  voidable,  effect  of 856,  830 

Fuitf  DivoBCiL 

MARRIAGB  SETTLEMENTS, 

by  infants,  rule  in  respect  to 18S-148,  iSSMBi 

will  be  compelled  by  process  of  contempt,  when. 142 

intention  of  the  parties  to,  rule  in  respect  to 476,  ^ 

do  not  divest  legal  liens,  when 471 

must  be  recorded,  when 48t,  4S3 

cannot  be  rescinded  after  marriage 488,  484 

IMurol,  when  binding 484-485 

specific  performance  of,  when  decreed 485,  49 

supported  by  equity,  when 486,-480 

will  be  corrected  by  court  of  equity,  when 486,  487 

void  as  to  creditors,  when 490,  491 

defeated  by  divorce,  when Oil,  OH 

MARYLAND, 

wHlof  infants  in 41 

infant  executor  in,  rule  in  respect  to 18S 

age  of  consent  to  marriage  in 185 

apprenticeship  of  minors  in,  rule  in  regard  to 15! 

statute  of  limitations  in  respect  to  infants  in. 173 

testimony  of  husband  and  wife  in,  rule  respecting 346 

real  estate  of  wife  in,  how  conveyed 587,  785-706 

marital  rights  in 788-706 

wife's  separate  property  in 7S8,  704 

contracts  of  feme-covert  in,  when  void 794 

curtesy  in 735 

relation  of  debtor  and  creditor,  may  exist  between  husband  and 

wife  in 735 

wife  in,  may  be  sued  jointly  with  husband,  when 706 

MABSAGHTJSETTS, 

will  of  infants  in,  rule  in  respect  to 41,  137 

Infant  executor  in,  rule  in  respect  to ISO 

age  of  consent  to  marriage  in 185 

apprenticeship  of  minors  in 15S,  153 

employment  of  minor  children  in  factories  in 158 

statute  of  limitations  in  respect  to  infants  in 173 

liability  of  infants  in,  in  actions  for  tort 184 

guardianship  of  infants  in,  rule  in  respect  to 2-^ 

jcustody  of  infants  in,  rule  in  regard  to   080,  381. 
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sale  of  infants  real  estate  in 810 

testimony  of  husband  and  wife  in,  role  in  respect  to 889-881 

liability  of  husband  in,  for  wife's  ante-nuptial  debts 867 

wife's  real  estate  in,  how  conveyed 58fi»  898,  700 

marital  rights  in 898-708 

wife's  separate  property  in,  what  is 898 

married  women  in,  privileges  of 899 

wife  in,  may  sue  and  be  sued,  when. 899,  701 

may  make  wiU,  when 700 

may  contract  in  her  own  name,  when 701,  706 

deed  to  husband  and  wife  in,  effect  of 704 

gifts  by  husband  to  wife  in,  rule  in  respect  to 706 

wife  in,  may  do  business  in  her  own  name,  when 708 

liability  of  married  women  in 708-707 

husband  in,  may  act  as  agent  for  his  wife,  when 708 

MICHIGAN, 

will  of  infants  in,  rule  in  respect  to 41 

infant  executor  in,  rule  in  respect  to 188 

age  of  consent  to  marriage  in 186 

regulations  respecting  apprentices  in 169 

statute  of  limitations  in  respect  to  infants  in. 178 

testimony  of  husband  and  wife  in,  rules  in  respect  to 888 

wife's  real  estate  in,  how  conveyed 688,  789 

marital  rights  in 789-743 

wife  in,  may  act  tAfema-tole,  when 789,  741 

may  cany  on  business,  when , 739,  740 

may  sue  and  be  sued,  when 742 

MDTNESOTA, 

marriage  of  infants  in,  rule  in  respect  to 186 

statute  of  limitations  in  respect  to  infants  in 178 

testimony  of  husband  and  wife  in,  rule  in  respect  to 842 

real  estate  of  wife  in,  how  conveyed 684,  768,  769 

marital  rights  in 758-760 

wife  in,  may  own  and  control  property,  when 758,  769 

transfers  between  husband  and  wife  in,  when  valid 769 

wife  in,  may  make  contracts,  when 769,  780 

MISSISSIPPI, 

will  of  infants  in,  law  in  regard  to 41 

age  of  consent  to  marriage  in 186 

statute  of  limitations  in  respect  to  infants  in 172 

custody  of  infants  in,  rule  in  respect  to 282 

testimony  of  husband  and  wife  in,  rule  in  respect  to 849 

liability  of  husband  in,  for  ante-nuptial  debts  of  wife 868 

real  estate  of  wife  in,  how  conveyed 687,  794 

marital  rights  in 798-798 

wife  in,  may  hold  property,  when. 798 

may  act  sj&feme-KHs,  when 798,  794 
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dower  in,  rule  in  respect  to TfW 

liusband  in,  inherits  wife's  property,  when 7K 

WSSOUKI, 

iaffuitsiii,  may  make  will,  when« «...#•* ,.• 4t 

Infant  ezecutor  in,  rale  in  respect  to ,,.,.,.,....  13S 

regulations  respecting  apprentices  in , 16S 

statute  of  limitations  aa  to  infants  la , ITS 

testimony  of  husband  and  wife  in,  mlft  in  vespecl  to 9iS,  t44 

Uabillfyof  husband  in,  for  wife's  ante-Qoptial  debta... 38i 

wife's  real  estate  in,  how  oopveyed. , 687  785 

marital  rights  in. 16^761 

f&m&^tm&ri  in,  may  hold  property,  when 7^IS-7B 

wife  in,  may  act  as/emtf^soif,  when , 7K 

husband  and  wife  in,  considered  joint  tenants,  whm , , . .  7SV 

wife  in,  may  bring  actions  in  her  own  name,  when 766 

MORTGAGE, 

of  infants,  whenyoidable 68,    81 

foreclosure  of,  against^infants,  rule  in  lespoot  to 9SO-t2S 

from  husband  to  wife,  when  yalid (HT 

widow  may  Eodeem  from,  toaaredower,  when 6A|>  M7»  5tt,  689 

bars  dower,  when 681,  685,  686 

effect  of  marriage  of  parties  U> , 870 

executed  by  wife,  when  binding , , 704 

JttOTHER, 

may  have  custody  of  minor  child,  when 975,  878^  S77 

may  obtain  custody  of  infant  in  equity,  when. 279 

obligation  of,  to  support  minor  child 990 

entitled  to  custody  of  bastard  child,  when 


WBBBASKA, 

infant  executor  in,  rule  in  regard  to 198 

age  of  consent  to  marriage  in 196 

statute  of  limiti^tions  in  respect  to  infants  in 119 

custody  of  infants  in,  rule  in  respect  to 981 

real  estate  of  wife  in,  how  conveyed 898,  769 

marital  rights  in 79Mf9 

wife  in,  may  hold  and  oantcol  proper^,  whe^ 769 

may  sue  and  be  sued,  when , 719 

dower  hi,  rule  in  lespeot  to 799 

NEOESSAJRJES, 

liability  of  infants  for 107-114,  IH  1^ 

infants'  contracts  for,  rule  in  respect  to 107-114 

question  of,  how  determined 108-119,  977'*978 

action  for,  against  infant,  promise  need  not  be  proved,  when 119 

infant  may  bind  others  for,  when 119-119 
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what  are 108,  llfr-i»,  1*7-149,  8^,  878 

pai^nts  Of  mihoA  liikbl^  fdr,  trh^ 114-110 

IioWqii^tlbh6f.  tri^ 12^180,  210 

Wtion  fbr,  btlrd^ii  6f  pfoof  In ; 218 

fdt  Wife,  Bfcbilityof  huBbaAd  for t69-^78 

kuiAiaiid'8  ^i&Miit  to,  evidetideof 809-886 

6Mdlt  f  6f ,  t<>  Whom  MUet  be  glteil 880,  881,  882 

Aciton  f ot,  h<m  bitmght 885 

After  ditorcd.  hiirtMUld  Aot  liiibte  f 6r. 918,  9U 

infants  not  liable  for,  when 178^  IM 

Vide  LxABiUTT. 

ITBOLBCT, 

caiiBe  for  dlTonse,  when 880 

termination  of  infancy  in 84 

testimony  of  husband  and  Wife  in,  rule  in  respect  to 846 

liability  of  husband  in,  for  Wife's  ante-nuptial  debts 859 

real  estate  of  wife  in,  how  conveyed. 688,  771 

marital  rights  in 770-771 

wifb*8  separate  ^Mp^lty  in 770 

wife  in,  may  act  tAfem&^oU^  When 770 

curtesy  and  doWer  Abolished  ih 771 

wife  in,  may  make  Will,  Whfeh 771 

may  cartjr  6n  bufciA6te,  When 771 

KBW  HAMPS^ftA, 

will  of  infants  in,  rule  in  respect  to 41 

age  of  consent  to  marriage  in 186 

apprenticeship  of  minors  in. » . .  162,  168-164 

statute  of  limitations  in  respect  to  infants  in. 178 

husband's  liability  for  ante-nuptial  debts  of  wife  in 867 

marital  rights  in 889-898 

feme-^owrt  in,  may  hold  and  control  property,  when. 889 

wife  in,  may  make  husband  her  agent 890 

curtesy  and  dower  in,  rales  in  respect  to < 890 

wife  in,  entitled  to  her  earnings^  when 890 

may  act  vAfrnM-^oU,  when 890 

may  dispose  of  her  property,  when 890,  891 

homesteads  m,  rule  in  respect  to. . » i 892-898 

KBW  JERSEY, 

infant  may  make  wffl  in,  wheh ^ ^ . . .    41 

tnfaiit  executors  in,  rule  in  respect  to.  i . .  ^ t 188 

iige  of  consent  to  marriage  in 186 

HIgulations  respecting  appreiitiote  in.  * ^ % . .  162 

Matute  of  limitations  as  to  infants  inn •  ^ .. .  k ..  ^ » ^ . . . .  178 

ghatdlanihip  of  infants  in ■. 260 

custody  of  infants  in,  rule  in  reiq>ect  to »....» i. . . .  281 
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testimony  of  husband  and  wife  in,  rule  respecting 

wife's  real  estate  in,  how  conveyed *. . . .  583,  717,  731 

marital  rights  in 717-72S 

married  women  in,  may  hold  and  control  property,  when 717 

wife  in,  may  bind  herself  by  contract,  when 717 

may  sustain  an  action,  when 7J7,  Xl% 

deemed  a  surety  of  her  husband,  when 718 

husband  in,  entitled  to  curtesy,  when 719 

wife  in,  regarded  ^  9k  fem&^ole,  when 790 

cannot  appoint  an  attorney,  when. 7S 

NEW  YORK, 

infancy  in,  rule  in  respect  to 86,    87 

infant  may  make  will  in,  when 41 

infant  executors  in,  rule  in  respect  to 48,  tSS 

liability  of  husband  in,  for  ante-nuptial  debts  of  wife 185,  856,  857 

age  of  consent  to  marriage  in 185 

law  respecting  marriage  settlements  in 140 

guardianship  of  infants  in. . .  .343,  247,  250,  252,  254,  256,  265,  266,  2tS 

apprenticeship  of  minors  in,,^e  in  respect  to 140,  150,  151 

statute  of  limitations  in  respect  to  infants  in. 171-172 

actions  against  infants  in,  rules  in  respect  to 206,  207,  200,  211 

foreclosure  of  mortgage,  against  infants  in,  rule  in  respect  to  . . .  220-221 

infants  in  wrytre  sa  m&re,  their  rights 227-220,  281 

bastards  in,  who  are 232 

law  in  respect  to  custody  of  infants  in 277,  278^  279,  280 

maintenance  of  infants  in 298 

sale  of  infants'  real  estate  in,  law  in  regard  to 209,  301,  306,  801 

testimony  of  husband  and  wife  in,  rule  in  respect  to 327,  828 

liability  of  husband  in,  for  ante-nuptial  debts  of  wife 856,  8S7 

equities  of  wife  in,  in  her  personal  estate 400 

separate  estate  of /?mtf-an>0rf  in 450 

grants  to  husband  and  wife  in,  effect  of 525-586 

wife's  real  estate  in,  how  conveyed 530-531,  658,  671 

dower  in,  how  barred 585,  998-^098 

assignment  of  dower  in 618,  621,  622,  625,  6S 

marital  rights  in 657,  688 

fems-cawrt  in,  may  hold  and  control  property,  when 658,  661,  688 

674,  676 

wife  in,  may  carry  on  trade  or  business,  when 658,  666,  671 

may  sue  and  be  sued,  when. 658,  666,  667,  670, 

husband  in,  not  liable  for  debts  of  wife,  when. 

transactions  between  husband  and  wife  in,  when  valid 660,  667,  668 

liability  of  wife  in,  with  respect  to  her  separate  estate 668,  668,  664 

678,  6«9 

personal  estate  of  wife  in,  vests  in  husband,  when 661,  685 

separate  estate  of  wife  in,  what  is 666,  668 

how  charged 667,  676,  677,  678,  679,  860 

tenancy  by  the  curtesy  in 
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wife  in,  may  execute  power  of  attorney,  when 078 

entitled  to  her  earnings,  when 674 

may  lease  and  let  lands,  when 075 

may  become  surety,  when. 679 

may  insure  husband's  life,  when 681,  683 

divorce  in,  history  of,  and  when  granted 864-866 

NORTH  CAROLINA, 

will  of  infants  in,  rule  in  respect  to 41 

infant  executors  in,  rule  in  respect  to 188 

age  of  consent  to  marriage  in 185 

apprenticeship  of  minors  in,  rule  in  respect  to 152,  155 

statute  of  limitations  in  respect  to  infants  in 178 

custody  of  infants  in. 281 

sale  of  infants'  real  estate  in,  rule  respecting. 810 

testimony  of  husband  and  wife  in,  rule  in  respect  to 848 

wife's  real  estate  in,  how  conreyed 587,  786 

marital  rights  in 785-787 

wife  in,  may  hold  and  control  property,  when 785 

dower  in,  rule  in  respect  to 785 

deed  to  husband  and  wife  in,  effect  of. 786 

divorce  in,  history  of,  and  when  granted 868, 


o. 

OFFICE, 

infants  may  hold,  when. 86,  87,  181 

of  guardian  and  proeMn  ami,  distinction 196 

OHIO, 

termination  of  infancy  in 84 

wiU  of  infants  in,  rule  in  respect  to 41 

infant  executor  in,  rule  in  respect  to 188 

age  of  consent  to  marriage  in,  what  is 185 

regulations  respecting  apprentices  in 158 

statute  of  limitations  as  to  infants  in 178 

actions  by  infants  in,  how  prosecuted 196 

guardianship  of  infants  in. 250 

sale  of  infants'  real  estate  in,  rule  in  respect  to 805 

testimony  of  husband  and  wife  in,  rules  respecting. 885,  886 

husband's  liability  in,  for  wife's  ante-nuptial  debts 858 

real  estate  of  wife  in,  how  conveyed 584 

marital  rights  in 786-789 

married  woman  in,  may  hold  property,  when 786 

wife  in,  may  carry  on  business,  when 787 

may  sue  and  be  sued,  when 787 

deed  from  husband  to  wife  in,  enforced  in  equity,  when 787 

husband  must  be  joined  with  wife  in  actions  in,  when. 788 

OREGON, 

termination  of  infancy  in 84 

infant  in,  may  make  will,  when 41 
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infant  executor  in,  rttl6  feipMtliig. «.  ...  18S 

regulatioii  respecting  appreoitleet  in 1 53 

statute  of  limitationfi  in  respeet  to  infants  In * ITS 

testimony  of  husband  and  wife  fai»  rale  in  lespeet  to MS 

wife's  real  estate  in,  how  conveyed » .  5d4,  5S5,  77S 

uuffital  rights  in ^ « V71-778 

separate  property  of  wife  in •..< ^ 771 

wife  in,  may  transact  business  and  sue  and  be  sued*  whttL *. . . .  TH 

curtesy  and  dower  in « « 44 771 

P. 

PARAPHERNALIA, 

of  wife,  rules  in  regard  to 437-ftlO 

what  articles  are  regarded  as 497 

subject  to  debts  of  husband,  when 438^  410 

wife's  right  to,  how  barred 49 

PARENTS, 

bound  to  sui^rt  their  ohildrvn,  wfaen«. .>....«..  ^ « . . «  10^118 

liable  for  child's  necessaries,  when « <. . . « ^  < . ,» 1 14-121 

consent  of,  to  marriage  of  infant  child,  when  tequlwd 4 ISS 

may  bind  out  their  children,  when 148,  158 

entitled  to  services  of  minor  child,  when 300,  278 

guardians  of  their  children,  when 341,  342,  245 

rights  and  duties  of,  in  respect  to  children 242-245 

oiistody  of  their  minor  cliildren,  which  entitled  to » 278-287 

of  illegitimate  children,  which  entitled  to  custody 287-290 

neglect  of,  to  support  minor  child,  indictable  offense,  when 2QB 

PAROL  DEMURRER, 

origin  of  and  rules  respecting 218-2S2 

PENNSYLVANIA, 

testamentary  capacity  of  infants  in 41 

infant  executor  in,  rule  in  respect  to 183 

age  of  consent  to  marriage  in 185 

apprenticeship  of  minors  in,  rule  in  respect  to 163,  154 

statute  of  limitations  as  to  infants  in « ITS 

child  in,  deemed  bastard,  when ««..».... 2S8 

guardianship  of  infants  in ^ * » 250 

custody  of  infants  in 284-885 

testimony  of  husband  and  wife  in,  rule  in  respect  to 884,  885 

deeds  to  husband  and  wife  in,  effect  of 6S7 

wife's  real  estate  in,  how  conveyed 528,  524,  530,  688-{S34»  725.  728 

d ower  in,  how  barred * « 588 

marital  rights  in 722-781 

fem&wwrt  in,  may  hold  and  control  property,  when •  722,  723,  787 

wife  in,  cannot  make  valid  contract,  when 722,  725 

may  make  will,  when 723,  728,  72^ 

deed  from  wife  to  husband  in,  WHl  b^  sustahied,  when 783 

wife  in  may  bihd  het  separate  estate,  when 785 
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depanite  estate  of  wife  ini  how  charged. ^ 796»  7d7,  729 

Wife  in,  may  be  a  fem^-tie  trader,  when « 4.4 727 

curtesy  and dowtt  ifa k...«......^ »..»....» 728,  781 

ttctioDB  by  wife  In^  rule  in  respect  ta  ...*...««.»  ^ 799,  780 

contracts  by  wife  in,  when  i^oid. » .  w « ^ 780 

wife  in,  may  carry  en  tn^e  or  business^  When,  .i 780 

may  insure  husband's  wife  for  her  benefit)  whett. ^ . .  4 « . .  • .  780 

PERSONAL  INDIGNITY, 

cause  for  divorce,  when 881,  883 

what  is. 882 

PHB80NAL  PROPERTY, 

of  wife  belongs  to  husband,  when 884-890,  895-410 

Fufo  Marital  Rights. 

PIN  MONEY, 

of  wife,  what  is,  and  rules  respecting 440-442 

may  be  taken  for  debts  of  husband,  when ««..».*«..«  440 

wife  entitled  to  arrears  of,  wheuv .......  ^ .. i »..  w  ^  <»..  1. ...«. « 441 

right  of  wife  to,  how  barred 442 

POLYGAMY, 

tolerated  on]y  in  Utah 809 

condemned  by  law,  when 881-688 

POSTHUMOUS  CHILDREN, 

considered  in  es9e,  when,  and  rights  of S22-280 

may  be  executor  and  take  legacy,  when 228-225 

must  be  bom  alive 328-280 

effect  of  will  in  respect  to 261 

ilkgitiraate,  right  of 4 284 

POST-NUPTIA.L  CONTRACTS, 

upheld  in  equity,  when 492496,  486^  606,  521 

presumptively  void  against  antecedent  creditors)  when  ....*< 492 

void,  when 494,  496,  497,  504 

how  terminated... ».< 495,  5C0 

valid  as  against  creditors^  when ^  498,  499,  605 

for  maintenance,  When  determined 4.4 «. .  4 498,  500 

do  not  affect  rights  of  creditors,  when •>.bi....4 504 

income  of,  belongs  to  wife,  when 4 518 

PREGNANCY, 

cause  for  divorce,  when 882 

PROCHBIN  AMI, 

action  in  favor  of  infant,  must  be  prosecuted  by>  when. . ;. .  198,  194-198 

and  guardian,  offices  of,  distinct »., « 198 

must  be  a  responsible  person 4 4 ..... .  199 

liability  of,  for  costs 911-218 

Vide  GuARDiAH* 

120 
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PBOMISSORT  NOTE,  r. 

of  infant,  when  voidable 48,  49,  55,  HI,  US 

how  ratified 96,    96 

putative  father  of  bastard,  when  binding 144 

law  of  domicil  governs,  when 215 

given  to  husband  and  wife  jointly,  effect  of 896,  4fi6 

taken  during  coverture,  belongs  to  wife,  when 897,  896 

given  to  wifa  how  sued. 404 

from  husband  to  wife,  when  valid 517 

PRUSSIA, 

divorce  in,  when  allowed 861,  868 

PUBUC  LANDS, 

no  dower  in,  when. 577-578 

Q. 

QUAKEIIS, 

marriage  of,  how  celebrated 818 

QUABANTINB, 

of  widow,  what  is 618k  614 

R 
REAL  ESTATE. 

Vide  iNFAirr— WiFB. 

RECRIMINATION, 

may  be  a  bar  to  divorce,  when. 894-889 

how  proved  in  divorce  cases 896.  887 

may  be  charged  for  divorce,  when 899,  909 

RELEASE, 

of  dower,  effect  of 581,  588 

RHODE  ISLAND, 

testamentaiy  capacity  of  infants  in 41 

infant  executor  in,  rule  in  respect  to 188 

apprenticeship  of  minors  in,  rule  in  respect  to 188 

statute  of  limitations  in  respect  to  infants  in 178 

custody  of  infants  in,  rule  respecting 881 

testimony  of  husband  and  wife  in,  rule  in  respect  to 888 

wife's  real  estate  in,  how  conveyed 683,  709 

marital  rights  in 708-718 

wife  in,  may  hold  and  control  property,  when 708-710 

chattels  real  of  wife  in,  how  sold 709 

wife  in,  may  make  will,  when 710 

treated  ^Afem/b-wU,  when 710,  718 

may  sue  and  be  sued,  how 710 

may  transact  business,  when 710^  711 

married  woman  in,  liable  for  breach  of  covenant,  when 7U,  712 

husband  in,  seised  of  wife's  real  estate,  when 718 

separate  estate  of  wife  in.. 718i  713 
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ROMANS,  YAM 

diTorce  among,  when  allowed 859,  860 

S. 
SCOTLAND, 

dlYorce  in,  when  allowed. 804 

SECURITY, 

given  by  infant,  voidable  when 57 

taken  by  huBband,  gift  to  wife,  when 808,  40S 

SEPARATE  ESTATE, 

of  wife,  how  acquired  and  enjoyed 444-480,  50&-^14 

what  words  sofflcient  to  create 444-447 

intervention  of  trustee,  when  necessary 446,  448 

may  be  created  before  or  during  coTerture. 447,  448 

will  bar  husband's  rigb  jS,  when 447 

wife's  power  of  disposition  over 448,  450-466,  450,  508,  580-587 

wife  may  incumber  or  make  grants  out  of,  when 440 

real  and  personal,  difference  between 450,  451,  452 

disposition  of,  on  death  of  wife 458 

wife  regarded  2Afem6-9ol6  in  relation  to,  when 455 

wife  may  mortgage  for  husband's  debts,  when 457 

of /mM-«iM»r^,  how  and  when  charged 458,  450,  460-468,  400-500 

general  rules  respecting ^ 468-465 

transactions  between  husband  and  wife  respecting 468,  468 

definition  of 508 

Vid6  Mabttal  Rights. 

SEPARATE  USE, 

in  the  wife,  how  created 507 

difference  between,  and  "  separate  estate  " 508 

definition  of 508 

SHELLEY'S  CASE, 

the  rule  in. 476,  574 

SLAVERY, 

an  impediment  to  marriage,  when 880 

SOUTH  CAROLINA, 

testamentaiy  capacity  of  infants  in 41 

action  by  infant  to  recover  land  in 71 

statute  of  limitations  in  respect  to  infants  in. 178 

actions  by  infants  in,  how  prosecuted 106 

custody  of  infants  in. 281 

testimony  of  husband  and  wife  in,  rule  respecting 848 

marital  lights  in 787 

property  of  wife  in,  how  held  and  controlled 787 

dower  in,  rule  in  respect  to 787 

wife's  real  estate  in,  how  conveyed 787 

lands  conveyed  to  husband  and  wife  in,  how  held. 787 

divorce  in,  rule  in  respect  to 866,  867 
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OTATUTES,  w 

hi  respect  to  husband  and  wife M-805 

Fufo  Mabttal  RiOHTa 

BURREKDEB, 

by  infants,  when  voidable M 

how  avoided 73 

infants  bound  by,  when 145 

cannot  be  made  to  ittftints,  when. « 234 

TENANT.  T. 

YUa  Cubtbst— Doweb. 

TfelfKEBfiEB, 

ififants cannot hoM  oflBx»in ; 87 

Will  of  infants  in,  rule  in  respect  to 41 

statute  of  limitations  as  to  infants  in. 173 

testamentary  guardians  of  infants  in i 245 

custody  of  infanta  in 281 

ftsCittony  of  husband  and  wife  in,  rule  iMpedtiiig 847 

real  estate  of  wife  in,  how  conveyed 087,  788 

marital  rights  in T88-'  86 

fmm^owrt  in,  may  hold  aud  control  property,  irhMi 188,  784 

wif^  ih,  may  act  a6/9fft9^M28,  wh^u 788 

may  ttuke  will,  when « 788 

t>h)perty  of  wife  In,  subject  to  debt^  of  husbaiid.  When. 188,  185 

wife's  real  estate  in,  may  be  conveyed  to  secure  husband's  d#bl)  Wirtn,  784 

separate  estate  of  wife  in,  how  charged 784 

married  women  in,  how  bound  by  contract «..•.&..  181 

t«XAS, 

will  of  infante  in,  rule  in  fr&spect  to. ; ;...    41 

infant  executor  in,  rule  respecting 138 

age  of  consent  to  marriage  in « •« . .  < 181 

itotuieof  limitations  as  to  infante  in » «..  178 

criminal  responsibility  of  minors  in 188 

custody  of  infante  in,  rule  in  respect  to 881 

iestimbny  of  husbafad  and  Wife  ih,  rule  fttpdCtlhg 8R> 

wife's  real  estate  in,  how  conveyed <...»....  88T,  808 

maritel righte in i.k4.(i.4..»<w»......>».w..4..  80D-808 

feme-wwrt  in,  may  hold  separate  estate^  when^ ..  •  • ..  wt .  •  a. •« »  80O,  801 

oommunityproperty  tn^  what  10.. »..i «..«•«.. V4.. «.»«.* 800,  801 

no  curtesy  or  dower  in » i . . « .  4 . » . . . .4 . . «» » i  •*  *  •  i 800 

wife  in,  may  exercise  duties  of  fem^-msiU,  when « ». .  809 

homesteads  in,  law  In  regard  lo t «.  i « .*4  •.»».»..  i ».» .......  i ..  808 

wife  in,  may  bind  her  separate  estate,  when • « . .  808 

action  by  husband  in,  lo  tucover  afledta Of  wifCi «.( «  808.  808 

TORTS, 

iuf ante  liabte  for,  when v 180-183 

of  wife,  liability  of  hudband  foir 878-381 

/jnw-oMJdit  liable  for.  When 881.  388 
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TRUSTEE,  ^^ 

infants  may  be,  when ,,, ,., 165,  166 

infant,  acts  of,  when  binding , . . , X66,  166 

may  convey  land,  when 166 

of  infant,  stranger  regfM^^d  i^,  when , 169 

laches  of,  no  bar,  when 174 

husband  is,  when 446i  447.  449,  4H  518 

named  in  poet-nuptial  contracts,  effect  pf 498 

Tkfo  Marital  Rightb— Wife, 
TRU8TB, 

in  faror  of  infants,  how  established 166 

resulting,  established  against  infant,  how 166 

exeouti<Hi  of,  by  infant,  infant  liable,  when 166 

cannot  be  veaohed  by  statute  of  limitations,  when 174 

in  favor  of  wife,  Fulee  respecting 445-469 

estates  in,  dower  allowed  in,  when 071,  578 

of  husb^^,  cause  for  divorce,  when 888 

VERMONT, 

termination  of  infancy  in M 

testamei^tary  capacity  of  infants  in «...., , . .    41 

infant  executors  in,  rule  respecting , . , , . , . .  138 

marrifige  of  infants  in,  rule  in  respect  to , , 135 

regulations  respecting  apprentices  in 152,  158 

statute  of  limitations  in  respect  to  infants  in 17JI 

guardianship  of  infanta  in 250 

custody  of  infants  in,  rule  in  respect  to 260 

liability  of  husband  in,  for  wife's  ante-nuptial  debts , . .  857 

marital  rights  in 698-698 

wife  in,  may  acquifa  property,  how. 693-695 

may  do  business  in  her  own  name,  when * ,....,..  698 

may  make  will,  when 698 

dower  in,  rule  in  respect  to 698 

homesteads  in,  rules  in  respect  to 698,  697,  698 

interest  of  husband  in,  in  wife's  lands. 694 

separate  estate  of  wife  in,  rules  respecting 694 

wife  in,  m&j  maintain  action,  when. 695 

deed  to  wife  in,  effect  of 695 

eho$e8  in  action  of  wife  in,  how  reduced  to  possession  by  husband. . . .  696 

VIRGINIA, 

win  of  infants  in,  rule  in  respect  to 41 

judgments  against  infants  in,  erroneous  when. . , 74 

contracts  of  infants  in,  void  when 110 

age  of  consent  to  marria^  in. 186 

statute  of  limitations  as  to  infante  in 172 

guardianship  of  infants  in,  rule  in  respect  to 270 

custody  of  infants  in 281 

Bale  of  infants'  real  estate  in,  rule  in  respect  to. 804 

testimony  of  husband  and  wife  in,  rule  respecting 847 
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VUtQINIA  —  COH'I'IH  UKl).  tin. 

wife's  real  estate  in,  how  convejed. '. 337 

muital  righta  in '. 775-778 

property  of  wife  in.  bow  held  Emd  enjoyed T7S,  Tit 

exempt  from  debts  of  hiuband ITS 

wife  la,  may  bind  herself  by  contract,  when 7TS 

TOIDABLE  ACTS, 

tn  i««pect  to  infants,  what  Is 51-62,  184-188,  8S1,  8S3 

binding  on  othen  until  disafflnned SI 

of  infant,  how  dolennined 63 

ntiflcation  of.  what  is 53 

of  infant,  cannot  be  avoided  on  ground  of  infancy,  ■witeo 56 

contract  of  marriage  U,  when 68,  851,  SSS 

by  whom  to  be  avoided Ci-Cl 

when  to  be  avoided. «7-7».  1*4,  lOT-141 

how  disaffirmed 78-76 

coQseqnence  of  disafSnnance  of 78-88,  lOS 

howconflnned 88-108,  135 

confirmation  of  to  be  In  writing,  when '. SB,  1€8 

VOID  ACT, 

in  respect  to  infants,  what  ia. 43-81,  18S,  891,  8S8 

distinguished  from  voidable,  how 4S-47 

contract  of  marriage  Is,  when 185,  881,  853 

WAHD,  "W. 

of  court,  rule  in  respect  to  marriage  settlements  of 141,  142 

courts  of  equity  will  interfere  in  behalf  of,  -wbiea 142 

in  chivalry,  rule  in  respect  to 235,  237 

in  socage,  rales  in  respect  to 237,  238 

administration  of  guardian  extends  to  pemon  of 258 

duties  of  guardians  in  respect  to. 257-SU 

care  of  courts  over 271-812 

release  by,  to  guardian  valid,  when 378 

WASTE. 

of  dower  lands,  rules  in  regard  to 851-854 

WEST  VIRGINIA. 

testamentary  capacity  of  infanta  [n 41 

wife's  real  estate  in,  how  conveyed 5f7 

marital  rights  in , 777-778 

femt-eotert  \a,  ma;  hold  and  control  proper^,  when. 777 

may  sue  and  be  sued,  when 778 

husband  in.  entitled  to  wife's  earnings,  when 778 

WIDOW, 

writ  d»  tuntn  m^ieimdo  against,  wlien  allowed 298,  237 

dvil  law  tn  respect  to  marriage  of 834 

guardian  of  her  minor  cldldren,  when 25S 

entitled  to  custody  of  her  children,  when. 374,  282 

competent  witness  aa  to  conversations  of  husliand,  when 838 
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"WIDOW— CosmnjKD.  rxam. 

her  estate  in  dower 540-6H 

alien,  excluded  from  dower,  whan 645 

of  what  property  dowable 654-M4 

her  dower,  when  barred, CT8-81S 

her  qnarantlDe,  rale  in  respect  to 618^14 

her  dower,  when  and  how  aasigned 618-643 

nature  of  the  estate 617-618,  6S0 

may  have  writ  for  dower,  when. 690,  021 

maj  recover  damages  with  dower,  when 68S-68S 

her  dower  in  equi^,  proceedings  to  recover 642-661 

her  power  over  lands  aadgned  for  dower 651-664,  666 

her  llahilitles  in  respect  to  dower  landa 066-6S7 

Vide  Dowm— Wife. 

■WIFE, 

infant,  may  avoid  mortgage  hy  plea  of  Infamy,  when. 64 

dfsabiUty  of 814-«83,  486 

merged  In  husband,  when 814 

acta  of,  when  void 816-818,  830 

relations  to  her  husband 816 

has  no  power  to  contract  debts,  when 816,  817 

acts  of,  when  valid. 817,  8Ifl 

lands  of,  bow  conveyed 818,  SS8.  680"bit7 

fraud  of,  effect  of  on  her  contracts 818 

estoppel  applies  to,  when. 81V 

cannot  hold  the  office  of  executrix,  when 820 

disability  of,  reason  for 819,  SM 

cannot  testify  for  or  against  husband,  when 828,  826,  828-888 

may  tie  witness  against  husband,  when B2S-S2S,  88S 

declarations  of ,  evidence  against  husband,  when 826 

may  be  a  witness  for  or  against  husband,  when 827-880,  881-861 

liability  of  hosband  for  ant«-nuptlal  debts  of 862-869 

husband  bound  to  furnish  necessaries  to S6iM70 

power  of,  to  bind  hustjand  on  contracts 860 

necessaries  for,  what  are 877-878 

husband's  liabUIty  for  wrongful  acts  of. 879.  881 

responsible  for  her  own  torts,  when S81-884 

personal  property  of,  vests  in  husband,  when 884-888,  633 

common  law  rule  in  respect  to  personal  property  of. 884,  887 

earnings  of,  belong  to  hosband.  when 889 

her  real  esUIe,  husband's  interest  In 890.  802,  411-41S 

her  right  of  sarrivorship,  how  defeated 808,  894,  408,  400 

choees  In  action  of 806-411 

husband's  interest  in  lands  of 411-416 

real  estate  of,  undergoes  no  change  by  marriage,  when 486 

may  hold  property  as  Afmte-wle,  when 486,  466 

her  paraphernalia,  rales  In  respect  to. 4S7-440 

what  articles  are  regarded  as 487 

subject  to  husband's  debts,  when. 488,  440 

her  right  to,  how  barred 439 
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WIFE— CoBTmnED.  ,Mt 

her  pin  moDBjr,  what  )& 440-442 

mny  be  talceii  for  debts  of  huaband,  when 440 

not  eotitled  to  airean  of,  wten 411 

may  bar  ber  rigbt  lo,  how 44S 

her  Bcpante  eetate,  nilea  respecting S43-W 

how  aoquired  and  enjoyed 444-«t.  50B-514 

maj  charge  aepsnte  eeUte  how 408,  400-4C8,  40»~MO 

has  absolute  power  of  dispoeition  over  real  estate,  when. 47S 

cutitled  10  aoquisitkiiiB  of  property  arlring  from  ber  persona]  serricea, 

when sot 

disoharged  from  restT^t  cm  the  part  ef  her  husband,  when SOS 

separate  use  In,  bow  created EOT 

increase  of  separate  estate  belongs  to,  when SU 

ma;  carry  on  budneas,  when Sl%,  S14-68 
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